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For  ABDUCTION  OF  WOMEN,  as  to  both  law  and  procedue,  lee  Stat.  Crimes. 

Aod  see  Seduction. 
ABORTION,  as  to  both  law  and  procedure,  see  Stat.  Crimes. 
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Crimes. 
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see  Stai.  Crimes. 


CHAPTER  L 


AFFRAY. 


Oonpare  —  with  the  titles  Riot  and  Rout  in  this  volume.  For  the  plead- 
ing, practice,  and  evidence,  see  Crim.  Pro.  II.  §  16-30;  Dir.  &  F.  §  924,  925.  As  to 
ibe  rij^ht  to  suppress  affrays,  see  post,  §  6iKMS55,  and  Crim.  Pro.  I.  §  166, 183.  For 
other  particulars,  consult  the  indexes  to  this  series  of  books. 

§  1.  1.  Defined.  —  An  affray  is  the  fighting  together  of  two  or 
more  persons,  either  by  mutual  consent  or  otherwise,  in  some  pub* 
lie  place,  to  the  terror  of  the  people.* 

2.  Dlstlnsaialwd  from  Aasaalt  —  From  Riot  —  Publlo.  —  ^^  An 
assault  which  happens  in  a  private  place,  out  of  the  hearing  or 
seeing  of  any  except  the  persons  concerned,  cannot  be  said  to  be 
to  the  terror  of  the  people,  and  is  thus  distinguishable  from  an 
affray ;  and  an  affray  differs  also  from  a  riot  in  this,  that  three 
persons  at  least  are  necessary  to  constitute  a  riot,  whereas  two 

»  Vol.  I.  $535(1). 
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persons  only  may  be  guilty  of  an  affray."  ^    So  there  may  be  an 
affray  on  a  falling  out  too  sudden  to  amount  to  a  riot.^ 

§  2.  Further  as  to  the  Place.  — We  have  seen  ^  what  is  the  mean- 
ing of  the  words  "  public  place  "  in  statutes  against  gaming,  and 
in  the  common-law  exposure  of  the  person.  The  indictment  must 
either  in  terms  charge  the  place  to  have  been  public,^  or  state  it 
in  a  way  enabling  the  court  to  see  that  it  was,  and  the  proof  must 
sustain  tliis  allegation.^  A  field  one  mile  from  the  highway,  and 
surrounded  by  a  forest,  has  been  held  not  to  be  a  place  in  which 
this  offence  can  be  committed,  though  three  spectators  are  casu- 
ally present  at  the  fight ;  ^  but  an  enclosed  lot,  ninety  feet  from 
the  street,  and  visible  from  it,  is  public  within  our  definition.^  If 
the  fight  ends  at  a  public  place,  though  commencing  at  a  private 
one,  it  is  sufficient.^ 

§  3.  1.  "Wiiat  the  Fighting.  —  Mere  words  are  not  a  fighting 
within  the  definition  of  affray.®  And  we  have  authority  for  say- 
ing that  one  who  by  them  provokes  another  to  attack  him  in  a 
public  place,  yet  offers  no  resistance,  does  not  become  guilty  of 
this  offence ;  ^^  though  it  would  be  otherwise  if  himself  ready  to 
fight.^^  Still,  as  one  is  responsible  for  another's  wrongful  act  to 
which  his  will  contributed,^  the  more  nicely  accurate  doctrine  ap- 
pears to  be,  and  so  it  has  been  held,  that  if  in  a  public  place  '^  one 
person  by  such  abusive  language  towards  another  as  is  calculated 
and  intended  to  bring  on  a  fight,  induces  that  other  to  strike  him/' 
he  commits  affray  though  he  cannot  or  does  not  strike  back.^ 

'  2.  Creating  Terror  without  Blows.  —  It  was  apparently  laid 
down  by  the  majority  of  a  divided  court  that  no  terror-creating 
acts  short  of  blows  are  sufficient  in  affray,  ^*  "  But,"  says  Hawkins, 


1  1  Gab.  Crim.  Law,  63.  And  see  1 
Hawk.  P.  C.  Ciirw.  ed.  p.  487,  §  1. 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  514,  §  3 ; 
1  Russ.  Crimes,  Sd  Eng.  ed.  291. 

*  Stat.  Crimes,  §  298 ;  Vol.  I.  §  1128. 
«  S.  V,  Baker,  83  N.  C.  649. 

*  S.  V,  Benthal,  5  Hamph.  519 ;  S.  v. 
Samner,  5  Strob.  53 ;  S.  v.  Heflin,  8 
Humph.  84 ;  Wilson  v.  S.  3  Heisk.  278  ; 
Train  &  Heard  Prec.  27 ;  Crim.  Pro.  II. 
§19. 

«  Taylor  v.  S.  22  Ala.  15.  See  Vol.  I. 
§  243-246 ;  Simpson  r.  S.  5  Yerg.  356 ; 
S.  V.  Heflin,  8  Humph.  84 ;  S.  v.  Sumner, 
5  Strob.  53 ;  Reg.  v.  fiunt,  1  Cox  C.  C. 
177. 
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7  Carwile  v.  S.  35  Ala.  392. 

^  Wilson  V.  S.  supra;  S.  v.  Billings,  72 
Mo.  662. 

»  1  Hawk.  P.  C.  Curw.  ed.  p.  487,  §  2. 
See  post,  §  25. 

10  O'NeiU  v.  S.  16  Ala.  65.  And  see  1 
Russ.  Crimes,  3d  Eng.  ed.  292. 

11  S.  V.  Sumner,  5  Strob.  53. 
"  Vol.  I.  §  629,  632. 

"  S.  V.  Fanning,  94  N.  C.  940,  944,  55 
Am.  R.  653 ;  S.  v.  Perry,  5  Jones,  N.  C.  9, 
69  Am.  D.  768. 

1^  Simpson  v.  S.  5  Yerg.  356.  See  S.  v, 
Allen,  4  Hawks,  356 ;  Cash  t^.  S.  2  Tenn. 
198. 
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^'granting  that  no  bare  words  in  the  judgment  of  the  law  carry 
in  them  so  mucli  terror  as  to  amount  to  an  affray,  yet  it  seems 
certam  that  in  some  cases  there  may  be  an  affray  where  there  is 
no  actual  yiolence ;  as,  where  a  man  arms  himself  with  danger- 
ous and  unusual  weapons,  in  such  a  manner  as  will  naturally 
cause  a  terror  to  the  people,  which  is  said  to  have  been  always 
an  offence  at  common  law,  and  is  strictly  prohibited  by  many 
statutes."  ^  The  wrong  thus  stated  by  Hawkins  seems  not  to  be 
affray,  which  requires  two  persons,  but  an  indictable  breach  of 
the  peace  in  the  nature  of  a  public  nuisance,  which  may  even  be 
committed  by  a  single  individual.'  Still  this  exposition  conducts 
us  to  the  better  doctrine ;  namely,  that  actual  blows  are  not  neces- 
sary, provided  the  combatants,  arming  themselves,  proceed  so  far 
as  reasonably  to  excite  terror  in  persons  witnessing  them.^  Per- 
haps the  true  view  is  that  what  is  done  must  sustain  the  same 
relation  to  a  fighting  which  an  assault  does  to  a  battery.^ 

§  4.  The  Terror,  —  it  seems,  need  not  in  fact  exist  among  the 
Bpectators.  In  the  absence  of  it,  the  law  will  sufficiently  infer  the 
terror  from  the  fighting.^ 

§  5.  1.  Aggravatione. — Affray,  like  assault,^  may  be  aggravated 
by  its  circumstances.  Losing  its  name,  it  may  constitute  an  ele- 
ment in  a  higher  crime ;  or,  retaining  its  name,  it  may  in  fact 
become  a  higher,  or  it  may  appeal  to  the  judicial  discretion  for  a 
heavier  punishment.    Thus, — 

2.  nnel  —  Persons  —  Plaoe,  Ao.  —  Reeone.  —  It  ^^may  receive,'' 
says  Russell,  ^^  an  aggravation  from  its  dangerous  tendency ;  as, 
where  persons  coolly  and  deliberately  engage  in  a  duel,^  which 
cannot  but  be  attended  with  the  apparent  danger  of  murder,  and 
is  not  only  an  open  defiance  of  the  law,  but  carries  with  it  a  direct 
contempt  of  the  justice  of  the  nation,  putting  men  under  the 
necessity  of  righting  themselves.    And  an  affray  may  receive  an 


^  1  Hawk.  P.  C.  Cnrw.  ed.  p.  4SS,  §  4. 

*  Vol  I.  f  536-540. 

*  Hawkins  v.  8. 13  Ga.  323,  58  Am.  D. 
517;  CKeiU  9.  S.  16  Ala.  65 ;  8.  v.  Lanier, 
71  N.  C.  288 ;  S.  v.  Davis,  65  N.  C.  298. 
Hie  reader  who  consolta  these  cases,  how- 
ever, wiU  see  that  this  sort  of  ofFence  is 
sometimes  called  affray. 

*  Coke  says :  "  An  affray  is  a  public 
offence  to  the  terror  of  the  king's  subjects ; 
sod  18  an  English  word,  and  so  called 


because  it  affrighteth  and  maketh  men 
afraid."  8  Inst.  158.  The  word,  how- 
ever,  is  said  to  be  derived  from  the  French 
affrayer,  to  terrify.  1  Ross.  Crimes,  dd 
Eng.  ed.  291. 

*  8.  V.  Snmner,  5  8trob.  58. 

•  Post,  §  42-54. 

7  It  is  evident  that  a  duel  would  not 
ordinarily,  at  least  not  always,  be  an 
affray.    And  see  .poet,  §  311-317. 
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aggravation  from  the  persons  against  whom  it  is  committed  ;  as, 
where  the  officers  of  justice  are  violentlji  disturbed  in  the  due  ex- 
ecution of  their  office  by  the  rescue  of  a  person  legally  arrested, 
or  the  bare  attempt  to  make  such  a  rescue,  —  the  ministers  of  the 
law  being  under  its  more  immediate  protection.  And,  further, 
an  affray  may  receive  an  aggravation  from  the  place  in  which  it 
is  committed.  It  is  therefore  severely  punishable  when  com* 
mitted  in  the  king's  courts,  or  even  in  the  palace-yard  near  those 
courts ;  and  it  is  highly  finable  when  made  in  the  presence  of  any 
of  the  king's  inferior  courts  of  justice.  And  upon  the  same  ac- 
count, also,  affrays  in  a  church  or  church-yard  have  always  been 
esteemed  very  heinous  offences,  as  being  very  great  indignities  to 
the  Divine  Majesty,  to  whose  worship  and  service  such  places  are 
immediately  dedicated."  ^    Again,  — 

§  6.  Raised  to  Higher  Crime  —  Felony.  —  When  the  affray  is 
such  that  it  constitutes  also  a  higher  crime,  it  will  commonly  in 
practice  be  indicted  as  the  higher.  And  if  the  thing  done  has 
been  made  by  the  law  a  felony,  probably  it  will  follow  from  prin- 
ciples already  explained  ^  that  it  can  be  proceeded  against  only  as 
such ;  since  an  affray,  at  common  law,  is  simply  a  misdemeanor. 

§  7.  1.  Analogons  Offencee  —  are  such  as  Duelling,  Riot,  Rout, 
Unlawful  Assembly,  and  the  like,  —  titles  which  may  well  be  con- 
sulted in  connection  with  this  one.    Also  — 

2.  statutory  Affrays.  —  In  some  of  the  States,  there  are  statutes 
against  fighting  together  by  two  or  more  in  pursuance  of  a  pre- 
vious appointment,  and  the  like,  creating  offences  perhaps  dif- 
fering in  a  greater  or  less  degree  from  the  common-law  affray.^ 
And  — 

3.  statutory  Disturbances  of  Peace.  —  There  are  Statutes  ^  and 
city  ordinances  ^  against  disturbances  of  the  peace  by  loud  noises 
and  in  other  ways,  differing  more  or  less  in  their  terms,  and  cre- 
ating offences  analogous  to  affray. 

1  1  Rass.  Crimeg,  3d  Eog.  ed.  291, 292.         <  Noe  v,  P.  39  HI.  96. 
>  Vol.  I.  §  787,  815.  ft  St.  Charles  v,  Mejer^  58  Mo.  86. 

•  And  see  C.  r.  Welsh,  7  Gray,  324 ; 
Shelton  v.  S.  30  Tex.  431. 
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CHAPTER  n. 

ABSON  AND  OTHEB  CRIMINAL  BUBNINOS. 

5  8,  9.    Introdnction. 

10.  What  18  the  Burning. 

11.  What  is  the  House. 

12, 13.  OwnerBhip  or  Occupancj  of  Honae. 

14-16.  Means  and  Intent  of  the  Burning. 

17.  Statntory  Bnrnings. 

18-21.  Bemaining  and  Connected  Questions. 

Consult.— for  the  pleadmg,  evidence,  and  practice,  Crim.  Fro.  II.  §  SI -53 ;  Dir. 
&  F.  {  178-199.  And  for  m&ny  other  particulars,  see  the  indexes  to  this  series  of 
booka 

§8.  Defined.  —  Arson,  at  the  common  law,  is  the  malicious, 
burning  of  another's  house.^ 

§  9.  How  Chapter  divided.  —  We  shall  consider,  I.  What  is  the 
Burning ;  11.  What  is  the  House ;  III.  The  Ownership  or  Occu- 
pancy of  the  House ;  IV.  The  Means  and  Intent  of  the  Burning ; 
V.  Statutory  Burnings;  YI.  Remaining  and  Connected  Questions. 

I.  What  18  the  Burning. 

§10.  1.  Elsewhere.  —  Among  the  expositions  of  the  meanings 
of  words  in  "  Statutory  Crimes,"  full  explanations  with  the  au- 
thorities are  ^yen  of  the  "burning"  required  by  the  law  of 
arson.*    Briefly, — 

2.  Realty .  —  The  burning  of  mere  personal  property  in  the 


1  Vol.  L  §  559.  The  books  do  not 
differ  materiaUy  in  their  definitions  of 
ftnoa.  Coke,  nnder  the  title  "Burning 
of  Houses/'  sajs :  "  Burning  is  a  felony 
it  the  common  law,  committed  hj  any 
that  malicionslj  and  voluntarily,  in  the 
iiight  or  day,  bnmeth  the  house  of  an- 
other." 3  Inst.  66.  Hawkins:  "Arson 
is  a  febny  at  common  law,  in  maliciously 
sod  Tolontarily  burning  the  house  of  an- 
other, by  night  or  by  day."     1  Hawk. 


P.  C.  Curw.  ed.  p.  137.  East :  "  Arson, 
which  was  felony  at  common  law,  and 
anciently  punished  with  death,  is  de- 
scribed to  be  the  malicious  and  volun- 
tary burning  the  house  of  another."  2 
East  P.  C.  1015.  The  same,  2  Knss. 
Crimes,  3d  Eng.  ed.  548.  The  definition 
in  the  text  is  in  meaning  identical  with 
these,  but  in  form  a  little  more  compact. 
>  Stat.  Crimes,  §  310 ;  Vol.  I.  §  224 

(2). 
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house  does  not  suffice ;  it  must  be  of  something  which  is  of  the 
realty.^ 

8.  How  mnoh.  —  There  must  be  some  wasting  of  the  fibres  of 
the  wood,  it  is  immaterial  to  how  small  an  extent,  but  there  need 
not  be  a  blaze.  After  such  wasting,  it  makes  no  difference  if  the 
fire  is  then  extinguished.^ 

II.  What  18  the  Sotise. 

§  11.  1.  SlBewhere.  —  Likewise  the  meaning  of  the  word 
'^  house,"  in  the  definition  of  arson,  is  explained  in  ^^  Statutory 
Crimes."*    In  general  terms, — 

2.  Defined.  —  Not  undertaking  the  difficult  task  of  nicely  dis- 
tinguishing it  from  ^^  dwelling-house,"  it  is  the  apartment,  build- 
ing, or  cluster  of  buildings  wherein  any  person  or  family  resides ; 
so  that  an  ancillary  building  or  part  thereof  within  the  cluster  or 
curtilage  is  his  house  equally  with  the  main  structure.^    But  — 

8.  A  Btaok  of  Hay  —  is  not  parcel  of  the  house,  and  the  burn- 
ing of  it  is  not  arson.^ 

4.  Dwelling-hoaBe — Hoiise,  distlngai«hed.  — The  proper  term  in 
an  indictment  for  common-law  arson  is'* house," — not  saying 
that  '*  dwelling-house  "  may  not  suffice  as  a  substitute.®  It  is  not 
quite  certain  whether  or  not  a  building  finished  for  habitation  is, 
within  the  law  of  arson,  a  house  before  it  has  been  slept  in,  but 
it  is  not  a  dwelling-house.^  Largely  the  statutes  creating  arson 
employ  the  latter  word ;  in  which  case,  if  the  building  is  finished 
for  habitation,  yet  if  it  has  never  been  inhabited,  it  does  not  come 
within  the  statutory  term.® 

UI.  The  Ownership  or  Occupancy  of  the  Souse. 

§  12.  1.  One's  own  HonM.  —  The  manner  of  alleging  the  owner- 
ship in  the  indictment  is  for  another  connection.®  Arson  is  an 
offence  against  the  security  of  the  habitation  rather  than  the 
property.^®    So  that  by  "  another's  house,"  in  the  definition,^^  is 

1  Graham  v,  S.  40  Ala.  659.  ^  c.  v.  Barney,  10  Cnsh.  478 ;  Stat 

<  P.  V.  Haggerty,  46  Cal.  S54.  Crimes,  §  289. 

•  Stat  Crimes,  §  213,  277-289.  »  Crim.  Pro.  II  §  86-39. 

•  Stat  Crimes,  ut  sup.  w  Vol  I.  f  577  (8) ;  TuUer  v.  S.  8  Tex. 
>  Creed  v.  P.  81  m.  565.  Ap.  501 ;  S.  v,  Toole,  29  Conn.  342, 76  Am. 

•  Crim.  Pio.  11.  f  34  j  Stat  Crimes,  D.  602. 

f  289.  n  Ante,  §  8. 

7  Stat.  Crimes,  at  sop. 
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meant  another's  to  occupy.  Consequentlj,  at  common  law,  one 
cannot  commit  arson  of  his  own  house,  even  when  it  is  insured.^ 
But  the  statutes  in  some  of  our  States  are  in  terms  enabling  a 
man  to  do  this.*  Thus,  in  New  Hampshire,  the  words  are,  *'  wil- 
fully and  maliciously  bum  any  dwelling-house,"  and  they  are 
held  to  include  the  burning  of  one's  own  when  done  ^^  wilfully  and 
maliciously ;  ^  as,  said  Doe,  J.,  ^^  if  he  bums  it  for  the  purpose  of 
destroying  the  home  and  lives  of  his  wife  and  children ;  .  .  .  and 
there  may  be  malice  in  all  other  cases."  ^    And  — 

2.  insfired  —  Defraud.  —  Especially  there  are  statutes  making  it 
arson  for  one  to  burn  his  house  or  other  building  with  the  intent 
to  defraud  an  insurer.^    As  to  — 

8.  Validity  of  Policy.  —  The  intent  being  in  fact  to  defraud,  we 
have  a  case  holding  it  immaterial  whether  the  policy  on  the  build- 
ing is  valid  or  not*  But  the  contrary  is  believed  to  be  the  better 
doctrine ;  namely,  that  the  insurance  must  be  valid  ;^  because  this 
is  an  attempt  to  defraud,  and  in  attempts  there  must  be  a  real  or 
apparent  possibility  of  accomplishing  the  wrong  undertaken,'^  — 
as,  a  boy  under  fourteen  cannot  in  law  attempt  to  commit  a 
rape,^  and  forgery  cannot  be  committed  of  an  instrument  which 
if  genuine  would  be  of  no  legal  validity.®  Consistently  with  this 
doctrine,  — 

4.  The  Imiaring  Corporation  —  need  not  be  shown  to  have  been 
in  due  form  constituted ;  a  de  facto  organization,  actually  doing 
business,  and  believed  to  be  legal,  suffices.^^ 

§  13. 1.  Tenant — Mortgagor  in  Poesession. — Whether  at  common 
law  a  mere  tenant  at  sufferance  can  commit  arson  of  a  house  by 


1  Bex  V.  Spalding,  1  Leach,  218, 2  East 
F.C.  1025;  Rex  v.  Proberts,  2  East  P.  C. 
lOiSO;  Roberto  v.  S.  7  Coldw.  339.  And 
lee  Bloss  v,  Tobey,  2  Pick.  320,  325. 

*  &  V.  Elder,  21  La.  An.  157 ;  Shepherd 
».P.19N.  Y.  537. 

*  S.  p.  Hnid,  51  N.  H.  176,  referring  to 
S.  9,  Averyf  44  N.  H.  392.  And  see  Gar- 
rett v.  S.  109  Ind  527. 

*  P.  r.  Schwartz,  32  Cal.  160;  P.  v 
Hnghes,  29  Cal.  257 ;  Heard  p.  S.  81  Ala. 
55;  Frank  v.  Dnnning,  38  Wis.  270; 
De^ien  9.  P.  28  N.  T.  178,  4  Par.  Cr.  593. 
Iq  New  York,  bj  force  of  the  statate, 
nich  an  act  may  be  anon  of  the  first  de- 
gree. Shepherd  v.  P.  19  N.  Y.  537,  542, 
OTerrnling  P.  v.  Henderson,  1  Par.  Cr. 


560,  and  a  dictum  in  P.  v.  Gates,  15  Wend. 
159. 

«  McDonald  v.  P.  47  111.  533.  See  P.  v. 
Haghes,  snpra. 

*  If  this  proposition  has  not  been  di- 
rectly adjudged,  it  appears  to  have  been 
assumed  in  various  cases.  Evans  v.  S.  24 
Ohio  St.  458 ,  Jhons  v.  P.  25  Mich.  499 ; 
S.  V.  Watson,  63  Me.  128 ;  Rex  v.  Elli- 
combe,  5  Car.  &  P.  522,  1  Moody  &  R. 
260,  Rex  V,  Doran,  1  Esp.  127;  Reg.  v. 
Kitson,  Dears.  187,  20  Eog.  L.  &  Eq.  590. 

»  Vol.  I.  §  738. 

8  Vol.  L  §  746  (2). 

»  Vol  I.  §  748  (2) ;  post,  §  538. 
^0  S.  0  Byrne,  45  Conn.  273. 
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burning  it,  is  perhaps  not  expressly  adjudicated,  but  it  seems  he 
cannot.^  One  cannot  of  a  house  wherein  he  may  of  right  abide : 
as,  a  tenant  from  year  to  year,  or  from  month  to  month,^  be  his 
term  however  short ;  or  under  an  agreement  for  a  lease ;  ^  or  as 
mortgagor  in  possession,  though  the  mortgi^e  divested  him  of 
the  legal  title;*  or  otherwise.    Within  which  rule, — 

2.  A  Wife  —  does  not  become  guilty  of  this  offence  by  burning 
her  husband's  house.^    So  also  — 

8.  HuBband.  —  If  under  our  late  statutes  a  wife  owns  the  house 
in  which  she  and  her  husband  reside,  he  cannot  commit  arson  by 
burning  it,  though  the  statute  of  arson  has  the  words  ^'  dwelling- 
house  of  anothery  ®    But  — 

.  4.  A  etonront,  —  who  dwells  in  the  building  while  the  l^al 
possession  is  in  the  master,  sustains  to  it  a  different  relation,  and 
he  commits  the  offence  when  he  maliciously  bums  it.^ 

5.  Landlord.  —  There  is  little  doubt,  on  a  question  apparently 
not  adjudged,  that  a  person  may  incur  the  guilt  of  arson  by 
burning  a  house  whereof  he  is  the  general  owner,  jf  it  is  lawfully 
in  the  possession  of  another,  as  tenant  or  otherwise.^ 

6.  A  Widow  entitled  to  Dower  —  cannot  claim  to  occupy  any 
part  of  the  premises  iintil  the  dower  is  assigned  to  her ;®  there- 
fore she  has  not  therein  an  interest  freeing  her  from  the  guilt 'of 
arson  if  slie  maliciously  bums  the  house.^^ 


I  See  Sallivan  v.  S.  5  Stew.  &  P.  175 ; 
Rex  V.  Spalding,  1  Leach,  218,  2  East 
P.  C.  1025  ;  P.  V.  Van  Blarcnm,  2  Johns. 
105,  where  the  court  said  of  the  question 
of  ownership :  "  It  is  enongh  that  it  was 
his  [the  occupant's]  actual  dwelling  at 
the  time ; "  and  declined  to  inquire  into 
the  terms  on  which  he  held  it.  But  see 
Ritchey  v.  S.  7  Blackf.  168  ;  2  East  P.  C. 
1022. 

>  Rex  V.  Pedlej,  I  Leach,  242,  Cald. 
218, 2  East  P.  C.  1026 ;  McNeal  v.  Woods, 
3  Blackf.  485 ;  Holmes's  Case,  Cro.  Car. 
376,  W.  Jones,  351 ;  1  Hawk.  P.  C.  Curw. 
ed.  p.  138,  §  7,  10.  It  seems,  however, 
that  he  may  be  an  accessory  before  the 
fact  to  the  crime  of  another  who  bums 
the  house.  Allen  &.  S.  10  Ohio  St.  287, 
302. 

>  Rex  V.  Breeme,  1  Leach,  220, 2  East 
P.  C.  1026. 
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«  Rex  V.  Spalding,  1  Leach,  218, 2  East 
P.  C.  1025. 

*  Rex  V,  March,  I  Moody,  182,  decided 
on  7  &  8  Geo.  4,  c.  SO,  §  2. 

*  Snyder  ».  P.  26  Mich.  106,  12  Am. 
R.  302.  And  see  2  Bishop  Mar.  Women, 
§152. 

^  Rex  V.  Gowen,  2  East  P.  C.  1027, 1 
Leach,  246,  note. 

>  Rex  V.  Harris,  2  East  P.  C.  1023, 
1024,  Foster,  113, 115;  1  Gab.  Crim.  Law, 
76 ;  4  Bl.  Com.  221 ;  SuUivan  v.  S.  5  Stew. 
&  P.  175 ;  Sweetapple  r.  Jesse,  5  B.  &  Ad. 
27.  C.  0.  Erskine,  8  Grat.  624,  decided 
under  a  statute,  may  perhaps  be  deemed 
an  adjudication  of  the  exact  point  in  the 
text. 

*  Bolster  v.  Cushman,  34  Me.  428 ;  1 
Bishop  Mar.  Women,  §  349-352. 

^  Rex  V.  Harris,  supra. 
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TV.    The  Meant  and  Intent  of  the  Burning. 

\  14.  \.  Kot  Speoiflc  Intent. — Arson  is  not  of  the  class  of  crimes 
spoken  of  in  the  preceding  volume,^  possible  only  where  the  evil 
iutent  is  specific,  to  do  the  paiiicular  thing,  in  distinction  from 
general  malice.^  So  that,  for  example,  if  one  not  meaning  to 
bum  a  house  accidentally  burns  it  while  endeavoring  to  do  some 
other  wrong,  he  is  guilty  of  arson,  provided  the  wrong  he  intends 
18  of  sufficient  magnitude.^    But  — 

2.  Extent  of  Evil  in  Intent  —  Degrees.  —  Because  arson  is  a 
felony  at  the  common  law,  and  because  there  is  at  the  common 
law  no  low  degree  of  it  (such  as  manslaughter  is  in  felonious 
homicide),  the  courts  have  required  a  greater  evil  in  the  intent, 
to  constitute  it  where  the  act  is  not  specifically  meant,  than  is  ne- 
cessary to  constitute  most  other  crimes  of  this  class.^  We  have 
some  statutes  creating  degrees  of  arson ,^  but  the  author  is  not 
able  to  state  what  effect,  if  any,  they  have  had  on  this  question. 
Further  as  to  — 

§  15.  1.  Anon  not  meant — (Accident — Civil  Wrong). — Though 
ordinarily  in  the  law  of  crimes  mere  carelessness  is  criminal,^ 
Coke  says,  what  properly  limited  is  no  doubt  correct,  that  a  burn- 
ing "  done  by  mischance  or  negligence  "  is  not  arson.^  And  the 
same  is  true  where'  the  burning  results  accidentally  from  the 
intentional  commission  of  a  mere  civil  trespass.^  But  if,  to 
defraud  insurers,  one  in  the  absence  of  the  modern  statutes  ^  sets 
fire  to  his  own  house,  thus  meaning  only  a  gross  civil  wrong,  and 
thereby  his  neighbor's  is  burned,  he  is  guilty  of  arson  in  burn- 
ing the  neighbor's ;  '^  so  that  it  is  not  absolutely  necessary  the 
intent  should  be  to  commit  a  felony.    Therefore, — 

2.  Felony  Meant.  —  A  fortiori^  if  One  intending  to  bum  the 
house  of  a  particular  person  accidentally  bums  another's,  he  com- 


*  Vol.  I.  S  320,  335.  342,  411. 

'  Thomas  v.  S.  41  Tex.  27 ;  Reg.  v. 
Kegu,  4  Cox  C.  C.  335. 

>  Vol.  I.  §  827,  830, 884 ;  Losk  v.  S.  64 
Miflsifl.  845. 

«  Vol  I.  §834  (3). 

*  P.  9.  Hendenon,  1  Par.  Cr.  560 ; 
Sbepheid  r.  P.  19  N.  T.  537 ;  Cheatham 
f.&59  AJa.40. 

•Vol.  I.  §216,  217,313,  321. 

7  3  Inrt.  67.    And  see  2  East  P.  C. 


1019.  **  Bj  Statate  6  Anne,  c  31,  §  3," 
says  Mr.  Eaut,  lb.,  "any  servant  negli- 
gently setting  fire  to  a  house  or  out- 
honse,  shall,  on  conyiction  before  two 
justices  of  the  peace,  forfeit  100/.  or  be 
sent  to  the  house  of  correction  eighteen 
months." 

6  2  East  P.  C.  1019 ;  Vol.  L  §  334  (3). 

•  Ante,  §  12  (1,  2). 

^^  Rex  V.  Proberts,  2  East  P.  C.  1030, 
1031 ;  Rex  v.  Isaac,  2  East  P.  C  1031. 
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mits  the  offence ;  ^  as  doubtless  he  does  in  all  cases  where  his 
intent  is  to  do  an  act  which  is  a  felony.^ 

3.  Burning  Jail  to  esoape.^  —  If  a  prisoner  burns  a  hole  in  his 
cell,  or  otherwise  bnrns  the  buildingin  which  he  is  confined^  not 
from  a  desire  to  consume  the  building,  but  to  effect  his  escape, 
his  offence  must  be,  according  to  the  foregoing  doctrines,  arson. 
And  so  it  has  been  held>  On  the  other  hand,  the  contrary  has 
also  been  held.^  The  intended  escape  being  cither  a  felony  or  a 
high  misdemeanor,  and  the  burning  required  in  arson  having 
been  executed  with  this  intent,  it  is  impossible  to  presume  that 
any  court  would  now,  on  due  enlightenment  from  counsel,  deny 
that  arson  had  been  committed.  The  contrary  rulings  evidently 
proceeded  from  misapprehensions. 

4.  Two  Intents.  —  We  therefore  see  that  in  arson,  as  in  other 
crimes,^  if  the  accused  had  the  law's  evil  intent,  his  guilt  remains 
though  he  had  also  some  other  intent.  For  example,  if  one  sets  a 
fire  to  obtain  a  reward  for  giving  the  earliest  information  of  it  at 
an  engine  station,  he  commits  arson.  And  '^  the  jury,"  said  Erie, 
J., ''  will  be  perfectly  justified  in  finding  that  his  intent  was  to 
injure  the  person  whose  property  the  premises  were,  and  who 
would  necessarily  be  injured  by  such  an  act,  although  he  might 
have  an  ulterior  object  of  obtaining  the  reward."  ^  So  one  incurs 
this  guilt  who  kindles  in  a  storehouse  a  fire  which  he  means  shall 
and  it  does  communicate  to  and  bum  a  dwelling-house.^ 

§  16.  incaatiouB  Kindling,  —  There  is  another  class  of  cases, 
governed  partly  by  the  foregoing  principles,  and  partly  by  the 
presumption  that  one  intends  the  natural  and  probable  conse- 
quences of  his  voluntary  act.®  To  illustrate,  a  man  who  kindles 
a  fire  in  a  stack  so  situated  that  it  is  likely  to  and  does  communi- 
cate to  an  adjoining  building,  bums  the  building.^^  And  for  a 
still  stronger  reason,  if  he  applies  the  torch  to  his  own  house, 

the  result;  Jenkins  v.  S.  53  Ga.  33,  21 
Am.  R.  255. 

•  Vol  I.  §  337-341. 
7  Reg  V.  Reagan,  4  Cox  C.  C  335. 

*  Grimes  i;.  S.  63  Ala.  166. 
»  Vol.  I.  S  734,  735. 

u  Rex  V,  Cooper,  5  Car.  &  P.  535.  And 
see  Reg.  t;.  Price,  9  Car.  &  P.  729 ;  Reg. 
V.  Fletcher,  2  Car.  &  K.  215 ;  S.  t;.  Langlin. 
8  Jones,  N.  C.  354 ;  Overstreet  v.  S.  46 
Ala.  30. 


1  3  Inst.  67. 

s  Vol  I.  §  334  (3) ;  2  East  P.  C.  1019. 

*  A  jaU  is  an  "inhabited  dwelling- 
house/'  within  the  statutes  of  arson. 
Stat  Crimes,  §  207. 

*  Lnke  r.  S.  49  Ala.  30,  20  Am.  R. 
269 ;  Lockett  v.  8.  63  Ala.  5 ;  Smith  v.  S. 
23  Tex.  Ap.  357,  364,  overruling  Delanj 
V.  S.41  Tex.  601. 

*  P.  V.  Cotteral,  18  Johns.  115.  S.  v. 
Mitchell,  5  Ire.  350,  decided,  however, 
under  a  statute,  which  possibly  influenced 
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intending  to  bum  his  neighbor's  also,  and  the  neighbor's  is 
burned,  be  commits  this  offence.^  Still  this  sort  of  doctrine  has 
its  reasonable  limits,  as  to  the  minuter  lines  whereof  there  may 
be  differences  of  opinion.^ 

V.   Statutory  Burnings. 

§  17.  1.  Enlarging  the  Law.  —  Multitudes  of  not  altogether 
uniform  statutes  in  our  States  have  much  enlarged  the  bounds  of 
this  offence.  Particularly  they  have  extended  its  protection  to 
yarious  specified  sorts  of  buildings  other  than  the  house ;  such  as 
a  "  shop,"  «  "  ba^n,"  *  "  building,"  «  "  cotton-house,"  «  and  «  dwell- 
ing-house "  in  place  of  the  common- law  "  house."  ^  Other  stat- 
utes have  made  the  burning  in  the  night  a  heavier  offence  than  in 
the  day.® 

2.  Their  Intexpretationa  —  follow  the  common  law  of  arson.* 
Thus,  under  the  words  "  every  person  who  shall  wilfully  burn, 
being  the  property  of  another,  any  ship  or  other  vessel,  any  office, 
store,  shop,"  Ac,  the  court  decided,  following  the  conmion-law 
rule  concerning  arson,  that  a  mere  special  property  in  the  person 
alleged  to  be  the  owner  is  enough.^^ 

3.  The  Meanings  —  of  the  several  special  words  are  explained 
in  "  Statutory  Crimes."  " 


1  HolmeA'B  Case,  Cro.  Car.  376,  W. 
Jones,  351 ;  Rex  v,  Pedley,  Cald.  218, 
2  East  P.  C.  1026;  Rex  v,  Schofleld, 
Cald.  397. 

*  Beg.  V.  Faulkner,  13  Cox  C.  C.  560 ; 
Seg.  V,  SatchweU,  Law  Rep.  2  C.  C.  21, 12 
Cox  C.  C.  449. 

*  S.  r.  Morgan,  98  N.  C.  641. 

*  8.  V,  Porter,  90  N.  C.  719;  a  v. 
langlilui,  B  Jones,  N.  C  455. 

*Ford9.&  112lnd.  373. 

*  Wasblngton  v.  8.  68  Ala.  85. 

^  Garrett  r.  S.  109  Ind.  527 ;  Ford  v, 
S.  112  Ind.  373. 

>  Brooks  V.  8.  51  Ga.  612 ;  C.  v.  Hor* 
rigan,  2  Allen,  159 ;  C.  v,  Flynn,  3  Cnsh. 
525.  For  stiU  Other  Statutes,  —  see  8. 
V.  MitcheU,  5  Ire.  350;  P.  v.  Van  Blar- 
oim,  2  Johns.  105;  P.  v.  Cotteral,  18 
Johns.  115;  C.  «.  Poeey,  4  Call,  109,  2 
Am.  D.  560;  C.  v.  Cnrran,  7  Grat.  619 ; 
C.  V.  Erskine,  8  Grat.  624 ;  C.  v.  Van 
Sbsack,  16  Mass.  105;  C.  v.  Sqnire,  1 
Ket  258 ;  a  v.  O'Brien,  2  Root,  516 ; 


Jones  V.  Hnngerford,  4  Gill  &  J.  402 ; 
Wallace  v.  Young,  5  T.  B.  Monr.  155 ; 
Rex  V.  Taylor,  1  Leach,  49,  2  East  P.  C. 
1020 ;  Rex  v,  Jndd,  1  Leach,  484,  2  T.  R. 
255,  2  East  P.  C.  1018;  Rex  v.  March,  1 
Moody,  182 ;  Reg.  v.  Clayton,  1  Car.  &  K. 
128 ;  Reg.  v.  Paice,  1  Car.  &  K.  73 ;  8.  &. 
Taylor,  45  Me.  322 ;  8.  o.  Pope,  9  8.  C. 
273;  Mulligan  v,  8.  25  Tex.  Ap.  199,  8 
Am.  St.  435. 

^  Stat.  Crimes,  §  139-141,  242,  268. 

w  8.  V.  Lyon,  12  Conn.  487. 

^^  Inhabited  Dwelling.  —  A  honse 
from  which  the  occupants  are  temporarily 
absent,  while  their  effects  remain,  has  been 
deemed  in  Georgia  to  be  an  occupied 
dwelliDg*house  within  a  statute  against 
arson.  Johnson  v.  8.  48  Ga.  116.  But 
where  a  New  York  statute  provided  the 
punishment  of  death  for  "  wilfully  burn- 
ing any  inhabited  dwelling,"  the  court,  in 
construing  it,  observed  :  "  By  the  addi- 
tion of  the  word  'inhabited,'  the  legis- 
lature   evidently  intended   to   make    a 
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YI.   Remaining  and  Connected  Questions, 

§  18.  Degree  of  Crime  and  PimiBhment.  —  Arson  is  a  common- 
law  felony ;  ^  punishable,  therefore,  originally  with  death.  But 
it  is  now  dealt  with  more  mildly  under  the  statutes  in  most  of 
the  States.^  The  other  burnings  are  of  such  degree  of  crime,  and 
subject  to.  such  punishment,  as  the  particular  legislative  act,  or 
the  general  statutory  law  of  the  State  prescribes.^ 

§  19.  Btetntory  Degrees.  —  In  Some  of  the  States,  the  statutes 
divide  arson  into  various  degrees.  This  is  a  sort  of  provision  not 
uniform  and  constantly  changing,  therefore  not  requiring  further 
explanation  here.^ 

§  20.  Attempt — (Bolloltation).  —  It  results  from  principles  stated 
in  the  preceding  volume  ^  that  an  attempt  to  commit  arson  or  a 
statutory  burning  is  an  indictable  misdemeanor.^  So  that  one 
soliciting  another  to  this  offence,  yet  not  intending  to  be  present, 
and  tlie  offence  not  being  in  fact  committed,  is  punishable  for  the 
attempt."^    Or  if  one  bums  his  own  house,  in  order  thereby  to 

distinction  between  the  act  of  burning  *  See  Vol.  I.  §  615.  616,  9S3,  989.  As 
a  dwelling-honse  when  persons  were  to  Sonth  Carolina,  see  S.  v.  Bosse,  8  Rich. 
actaally  in  it  at  the  time,  and  burning  an  276 ;  as  to  North  Carolina,  S.  v.  Seaborn, 
uninhabited  dwelling-honse ;  the  one  of-  4  Dev.  305 ;  as  to  Virginia,  C.  v,  Posey,  4 
fence  being  punishable  with  death,  and  Call,  109,  2  Am.  D.  560;  as  to  the  IHa- 
the  other  by  imprisonment."  Yet  the  trict  of  Columbia,  U.  S.  v.  White,  6  Cranch 
mere  common-law  burning  suffices,  it  not  C.  C.  73  ;  as  to  Massachusetts,  C.  i;.  Wy- 
being  necessary  that  the  entire  building  man,  12  Cush.  237. 
should  be  consumed.  P.  v.  Butler,  16  *  See  Vol.  I.  §  611-623. 
Johns.  203,  204.  First  Degree.  ->  Under  <  •«  Adjoining."  —  A  statute  provided 
a  statute  dividing  arson  into  degrees,  it  that  the  firing  of  a  building  not  the  sub- 
was  held  by  the  majority  of  the  New  ject  of  arson  in  the  first  degree,  but  ad- 
York  Court,  one  judge  dissenting,  that,  joining  to  or  within  the  curtilage  of  a 
contrary  to  the  common-law  rule,  a  man  dwelling-house,  shall  be  arson  in  the  sec- 
may  commit  this  offence  of  statutory  ond  degree;  and  the  word  "adjoining" 
arson  in  the  first  degree  by  burning  his  was  held  to  mean  in  actual  contact  with, 
own  house.  Shepherd  w.  P.  19  N.  Y.  537,  Peverelly  v.  P.  3  Par.  Cr.  69. 
540 ;  overruling  a  dictum  in  P.  v.  Grates,  •  Vol.  I.  §  224,  723  et  seq. 
15  Wend.  159,  and  the  decision  in  P.  w.  •  1  Hale  P.  C  568;  C.  v.  Flynn,  3 
Henderson,  1  Par.  Cr.  560.  Further  of  Cush.  525 ;  Reg.  v.  Clayton,  1  Car.  &  K. 
Own  House.  —  We  have  seen  (ante,  §  12)  12a 

that  under  various  statutes  one  may  com-  "^  P.  v.  Bush,  4  HiU,  N.  Y.  133.    This 

mit  arson  of  his  own  house.    It  was  held  case  was  upon  a  statute  in  a  form  common 

under  the  Ohio  statute,  construed  as  su-  in  our  States,  yet  merely  affirming  the 

perseding  the  common  law,  that  a  tenant  common  law,  providing  that  **  every  per- 

inay  commit  it  of  premises  which  he  occu-  son  who  shall   attempt   to   commit   an 

pies.    Allen  v,&.  10  Ohio  St.  287,  302.  offence  prohibited  by  law,  and  in  such 

^  3  Inst.  66;  2  East  P.  C.  1015;  1  Hale  attempt  shall  do  any  act    towards  the 

P.  C.  566,  570;  Sampson  v,  C.  5  Watts  &  commission  of   such   offence,  but  shall 

S.  385.  fail  in  the  perpetration  thereof,  or  shall 
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consume  another^s,  jet  the  other's  is  not  burned ;  ^  or  lights  a 
match  to  set  the  fire,  but  abandons  the  undertaking  on  discover- 
ing that  he  is  ^watched,  —  he  commits  the  indictable  attempt.^ 

§  21.  1.  The  Intent  in  Attempt.  —  It  is  explained  in  the  first 
Tolmne  '  that  in  attempt  there  must  be  the  intent  in  fact,  as  dis- 
tinguished from  a  mere  intent  in  law,  to  do  the  particular  thing. 
But  — 

2.  Public   Ntiiftance — (Terror). — The  books  tell  US  that  one 
'who,  to  the  terror  of  the  inhabitants,  bums  his  own  house  con- 
tiguous to  other  houses,  commits  an  indictable  misdemeanor.^ 
The  principle  appears  to  be  that  the  terror-creating  act  of  burn- 
ing is  a  public  nuisance,  and  not  merely  an  attempt  to  commit 
arson,  though  under  the  facts  of  some  cases  the  like  conclusion 
would  be  sustainable  on  both  grounds.     When  the  act  is  viewed 
as  a  nuisance,  there  is  no  necessity  that  the  offender  should 
really  mean  to  burn  any  other  house  than  his  own. 

beprereDted  or  intercepted  in  executing         '  Reg.  v.  Taylor,  1  Fost.  &  F.  511 :  S. 
the  same,  shall/'  &c    See  Vol.  I.  §  743 ;     o.  Johnson,  19  Iowa,  230. 
Beg.  F.  Clayton,  1  Car.  &  K.  128.  •  Vol.  I.  §  727-735. 

1  Holmes's  Case,  Cro.  Cat.  376,  W.         *  2  East  P.  C.  1027 ;  Rex  v.  Proberte. 
Jones,  351.  2  East  P.  C  1030 ;  Rex  v.  Isaac,  8  East 

P.  C.  1031. 


For  ASSEMBLY  UIOiAWFUL,  see  Uitlawful  Assbxblt. 
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CHAPTER  III. 


ASSAULT. 


S  22-S4.  Introduction. 

25-29.  The  Force  as  being  Physical. 

30,31.  The  Same  as  being  put  iu  Motion. 

32-34.  The  Peril  or  Fear  it  creates. 

35, 36.  Effect  of  Consenting  to  the  Force. 
37-41  a.  The  Force  as  being  UnlawfuL 

42-54.  Aggrarations  of  the  Offence. 

55-62.  Remaining  and  Connected  Questions. 

Oompare  —  with  title  Battery,  post,  §  69a-72e.  For  the  pleading,  evidence, 
and  practice,  see  Crim.  Pro.  II.  §  54-70 a;  Dir.  &  F.  §  200-229,  292.  For  something 
of  statutory  assaults  and  batteries,  Stat.  Crimes,  §  500-515.  And  for  other  matters, 
consult  the  indexes  to  this  series  of  books.  For  the  civil  wrong,  see  Bishop  Non-Con. 
Law,  f  186-204. 

§  22.  This  Chapter,  —  while  nominally  treating  only  of  ^^  as- 
sault"  contains  much  that  would  be  equally  appropriate  under 
the  title  Battery  fui*ther  on.  Our  books  commonly  expound 
the  two  offences  together,  for  they  are  largely  one.  The  separa- 
tion here  is  for  perspicuity. 

§  28.  Defined.  —  An  assault  is  any  unlawful  physical  force, 
partly  or  fully  put  in  motion,  creating  a  reasonable  apprehension 
of  immediate  physical  injury  to  a  human  being :  ^  as,  raising  a 


1  VoL  L  i  548  (1).  The  books  contain 
various  — 

Other  Deflnitions.  —  "  It  seems,''  says 
Hawkins,  "  that  an  assault  is  an  attempt 
or  offer,  with  force  and  violence,  to  do  a 
corporal  hurt  to  another :  as,  by  striking 
at  him  with  or  without  a  weapon ;  or 
presenting  a  gun  at  him  at  such  distance 
to  which  the  gun  wiU  carry ;  or  pointing 
a  pitchfork  at  him,  standing  within  the 
reach  of  it ;  or  by  holding  up  one's  fist  at 
him ;  or  by  any  other  such  like  act,  done 
in  an  angry,  threatening  manner."  1 
Hawk.  P.  C.  Curw.  ed.  p.  110,  §  1.  This 
definition  has  been  generally  followed  by 
later  writers.  See  idso  Johnson  v.  Tomp- 
kins, Bald.  571,  600;  S.  v.  Malcolm,  8 
Iowa,  413.  In  an  Alabama  case.  Stone, 
J.  said :  "  An  assault  is  an  attempt,  or 
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offer,  to  do  another  personal  violence, 
without  actually  accomplishing  it.  A 
menace  is  not  an  assault;  neither  is  a 
conditional  offer  of  violence.  There  must 
be  a  present  intention  to  strike."  Johnson 
V.  S.  35  Ala.  363,  365.  Another  learned 
Alabama  judge  once  observed :  "  To  con- 
stitute an  assault,  there  must  be  the 
commencement  of  an  act  which  if  not 
prevented  would  produce  a  battery." 
Walker,  J.  in  Lawson  v.  S.  30  Ala.  14. 
Again :  "  An  assault  is  any  attempt  or 
offer,  with  force  or  violence,  to  do  a  cor- 
poral hurt  to  another,  whether  from  malice 
or  wantonness,  with  such  circumstances  as 
denote  at  the  time  an  intention  to  do  it, 
coupled  with  a  present  ability  to  carry 
such  intention  into  effect."  Peck,  C.  J. 
in  Tarver  v.  S.  43  Ala.  354, 3'56.    As  to 
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cane  to  strike  him ;  pointing,  in  a  threatening  manner,  a  loaded 
gun  at  him;  and  the  like. 

§  24.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Force 
as  being  Physical ;  U.  The  Force  as  being  put  in  Motion ;  III. 
The  Peril  or  Fear  it  Creates ;  IV.  The  Effect  of  Consenting  to 
the  Force ;  V.  The  Force  as  being  Unlawful ;  VI.  Aggravations 
of  the  Offence ;  VII.  Remaining  and  Connected  Questions. 

I.  The  Force  as  being  Physical. 

§  25.  1.  Words  alone  —  will  not  suffice  for  assault,  ^^  notwith- 
standing," says  Hawkins,  ^^  the  many  ancient  opinions  to  the  con- 
trary."^   There  must  be  physical  force.^    Even  a  threat  is  not 


which,  see  post,  J  32  (3).  We  have  like- 
wise the  foliowing :  "  An  offer  or  attempt, 
bj  force,  to  do  a  corporal  injury  to  an- 
other; as,  if  one  person  strike  at  another 
with  his  hands,  or  with  a  stick,  and  misses 
him ;  for  if  the  other  be  stricken,  it  is  a 
battery,  which  is  an  offence  of  a  higher 
gradei"  Washington,  J.  in  U.  S.  v.  Hand, 
2  WasL  C.  C.  435,  437.  "  An  intentional 
attempt,  by  riolence,  to  do  an  injury  to 
the  person  of  another.  It  most  be  inten- 
tional ;  for  if  it  can  be  collected,  notwith- 
standing appearances  to  the  contrary,  that 
there  is  not  a  present  porpoae  to  do  an  in- 
joiy,  there  is  no  assault.  .  .  .  And  it  must 
slso  amount  to  an  attempt ;  for  a  purpose 
to  commit  yiolence^  however  fully  indi- 
csted,  if  not  accompanied  by  an  effort  to 
carry  it  into  immediate  execution,  falls 
short  of  an  actual  assault."  Gaston,  J.  in 
S.  p.  Davis,  1  Ire.  125,  127,  35  Am.  D. 
735.  And  the  learned  judge  goes  on  to 
Bay:  "It  is  diflScult  in  practice  to  draw 
the  precise  line  which  separates  violence 
menaced  from  violence  begun  to  be  exe- 
cated ;  for  until  the  execution  of  it  is  be- 
gun, there  can  be  no  assault.  We  think, 
however,  that  where  an  unequivocal  pur- 
pose of  violence  is  accompanied  by  an  act, 
which  if  not  stopped  or  diverted  will  be 
fdlowed  by  personal  injury,  the  execution 
of  the  purpose  is  then  begun,  and  the  bat- 
tery is  atfempted."  p.  127.  In  a  Califor- 
nia case,  Sanderson,  C.  J.  said :  "  In  order 
to  constitute  an  assault,  there  must  be 
something  more  than  a  mere  menace. 
There  most  be  violence  begun  to  be  exe- 
cuted.   But  where  there  is  a  clear  intent 


to  commit  violence,  accompanied  by  acts 
which  if  not  interrupted  will  be  followed 
by  personal  injury,  the  violence  is  com- 
menced and  the  assault  is  complete."  P. 
9.  Yslas,  27  Cal.  630,  633.  In  8.  v.  6or- 
ham,  55  N.  H.  152,  my  own  definition,  in 
the  text,  was  adopted. 

A  Better  but  not  Permissible  Deflni- 
tion.  —  If  it  were  competent  for  a  text- 
writer  to  give  new  shape  to  the  law,  I 
should,  after  defining  a  battery,  say :  An 
assault  is  any  indictable  attempt  to  com- 
mit a  battery.  We  could  then  resort  to 
the  doctrine  of  attempt,  as  expounded  in 
our  first  volume,  for  the  settlement  of  all 
undecided  questions  respecting  assault, 
the  same  as  we  do  now  for  the  settlement 
of  a  part  of  them.  If  this  definition  were 
adopted,  it  would  not  make  anything  in- 
dictable which  is  not  so  now;  but  it 
would  probably  bring  within  the  title 
Assault  some  acts  which,  though  now 
punishable  by  the  criminal  law,  have  not 
hitherto  been  known  by  this  name. 

^  Pulton,  who  wrote  more  than  two 
hundred  and  fifty  years  ago,  said :  "  As 
menace  in  words  is  accounted  in  many 
cases  to  be  a  mean  of  the  breach  of  the 
peace,  and  so  punishable  by  the  laws  of 
the  realm;  so  menace  by  deeds,  by  be- 
havior, gesture,  wearing  of  armor,  or 
unusual  and  extraordinary  number  of 
servants  or  attendants,  is  accounted  to 
be  in  affray  and  fear  of  the  people,  a 
mean  of  the  breach  of  the  peace,  and 
so  punishable."  Pulton  de  Pace,  ed.  of 
1615,  3  6.  4. 

«  1  Hawk.  P.  C.  Curw.  ed.  p.  110,  §  1 ; 
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an  assault  if  unaccompanied  bj  an  attempt  or  offer  to  strike.^ 
Yet  — 

2.  Words  with  Conduct.  —  Words  may  explain  and  give  char- 
acter to  acts,^  and  so  combine  with  them  as  to  make  that  an  as- 
sault which  without  them  would  not  be  such.^    For  example, — 

§  26.  1.  Arrest  —  False  Imprisonment.  —  As  one  maj  be  arrested 
without  being  touched  bj  the  officer,^  it  sufficing  that  he  is  com- 
manded to  give  himself  up,  which  he  does ;  so  there  may  be  a 
false  imprisonment,  understood  to  include  in  law  an  assault,^  with- 
out direct  physical  contact.  Such  is  the  doctrine  in  the  civil  suit 
for  false  imprisonment,^  and  equally  in  the  criminal.^  It  was 
therefore  deemed  a  criminal  false  imprisonment  by  a  ferryman 
who,  to  obtain  toll  not  due,  detained  a  passenger  on  board  his 
ferry-boat  by  threatening  words  alone.*    Again, — 

2.  The  Brandishing  or  Pointing  of  a  Weapon,  —  when  accom- 
panied by  threats,  may  constitute  an  assault  under  circumstances 
wherein  without  them  it  would  not.® 

§  26  a.  Present  Abetting.  —  In  assault,  the  same  as  in  any  other 
crime,  one  may  become  answerable  for  the  act  of  another  by  be- 
ing present  and  in  words  encouraging  it.^^  Thus,  if  in  a  tumultu- 
ous crowd  a  person  sees  an  officer  of  the  peace  being  attacked,  and 
cries  out  ^'  Kill  him,"  he  becomes  guilty  of  the  assault  which  the 
others  personally  inflict.^^     But  — 

§  27.  Passive.  —  Passively  to  stand  "  like  a  door  or  wall,"  and 
thus  obstruct  the  going  of  another  into  a  room  which  he  has  the 
right  to  enter,  was  ruled  by  a  learned  English  judge  not  to  con- 
stitute an  assault.  ^^    Yet  in  Tennessee  a  defendant  was  held  to 


p.  ».  BraiiBby,  32  N.  Y.  525,  532  ;  Warren 
V.  S.  33  Tex.  517  ;  Smith  o.  S.  39  Missis. 
521 ;  S.  V.  Milsaps,  82  N.  C.  549;  ante, 
§3. 

>  S.  V.  Mooney,  Phillips,  N.  C.  484; 
Smith  V.  S.  39  Missis.  521. 

2  S.  V.  Crow,  1  Ire.  375 ;  C.  v.  Eyre,  1 
S.  &  R.  347 ;  "S.  v.  Baker,  65  N.  C*  832  ; 
Colquitt  V.  S.  34  Tex.  550. 

•  Post,  §  34 ;  S.  V.  Rawles,  65  N.  C. 
334 ;  S.  V.  Shipman,  81  N.  C.  513. 

*  Gold  0.  Bissell,  1  Wend.  210,  215; 
U.  S.  V.  Benner,  Bald.  234.  As  to  what 
constitutes  an  arrest,  and  how  it  is  made, 
see  Crim.  Pro.  I.  §  155  et  seq. 

'  1  Rnss.  Crimes,  3d  Eng.  ed.  753 ;  1 
Gab.  Crim.  Law,  82 ;  post,  §  747. 
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*  Pike  V.  Hanson,  9  N.  H.  491 ;  Homer 
V.  Battyn,  Bailer's  N.  P.  62 .  2  Kent  Com. 
26 :  Bird  v.  Jones,  7  Q  B.  742. 

1  Vol.  I.  §  560-564,  587  (as  in  a  meas- 
nre  illustrative) ;  poet,  §  748.  And  see 
1  RusB.  Crimes,  3d  Eng  ed.  754 ;  Long  o, 
Rogers,  17  Ala.  540. 

B  Smith  V.  S.  7  Humph.  43.  And  see 
8.  V.  Rollins,  8  N.  H.  550 ;  Bird  v.  Jones, 
7  Q.  B.  742. 

»  S.  V.  Home.  92  N.  C.  805,  53  Am.  R. 
442 ;  8.  t7.  Sears,  86  Mo.  169 ;  8.  v.  Mar- 
tin, 85  N.  C.  508,  39  Am.  R.  711. 

10  Vol.  I.  §  629  et  seq.,  648,  656,  685, 
686. 

"  C.  V.  Hurley,  99  Mass.  433. 

w  Inness  ».  WyUe,  1  Car.  &  K.  257. 
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ha?e  committed  an  assault  who,  with  an  open  knife  in  his  hand 
and  withm  striking  distance  of  a  man,  stopped  him  in  the  public 
way y  and  threatened  him  till  he  delivered  up  a  marriage  license 
demanded^ 

§  28.  The  Kind  of  PhyBioal  Force  —  is  immaterial.^  Thus,  not 
only  is  the  raising  of  the  hand  or  a  weapon  to  strike,  which  is  the 
common  illustration,  an  assault ;  but  such  is  also  the  pointing  of  a 
gmi  or  pistol  at  a  person  within  shooting  distance ; '  the  reckless 
riding  of  a  horse  so  near  him  as  to  create  a  reasonable  apprehen- 
sion of  danger;^  the  cutting  off  of  the  hair  of  a  female  pauper 
in  a  poorhouse  against  her  remonstrance ;  ^  the  taking  of  inde- 
cent liberties  with  a  woman ;  ^  even  laying  hold  of  and  kissing  her 
against  her  will ;  ^  recklessly  whipping  a  pony,  it  has  been  held 
in  Scotland,  so  as  to  make  the  animal  run  away  with  its  rider^ 
and  throw  him,  or  fall  with  him;®  or  perhaps  the  putting  of  a. 
deleterious  drug  into  the  drink  of  another,  if  he  actually  takes  it 
to  his  injury,*  —  in  some  of  which  illustrations  the  thing  done  in- 
cludes also  a  battery  .^^  And  "  there  may  be  an  assault  by  encour- 
aging a  dog  to  bite ;  by  riding  over  a  person  with  a  horse ;  or  bj 
wilfully  and  violently  driving  a  cart,  &c.,  against  the  carriage  of 
another  person,  and  thereby  causing  bodily  injury  to  the  persons 
travelling  in  it"  ^* 


^  Bloomer  v.  S.  3  Sneed,  66.  See  a]«o 
S.V.  Tajlor,  3  Sneed,  662;  S.  v.  Benedict, 
H  Vt  236,  34  Am.  D.  688. 

»  See  Vol.  I.  §  548,  553. 

^  Genner  v.  Sparks,  6  Mod.  173 ; 
Ano&jmoixB,  1  Vent.  256 ;  Blake  v.  Bar- 
nard, 9  Car.  &  P.  626 ;  Morison's  Case,  1 
Bnmn,  394. 

*  S.  V.  Sims,  3  Strob.  137 ;  Morton  v. 
Shoppee,  3  Car.  &  P.  373 ;  P.  v,  Lee,  1 
Wheeler  Crim.  Cas.  364. 

*  Forde  v.  Skinner,  4  Car.  &  P.  239. 

*  Rex  V.  Nichol,  Rubs.  &  Ry.  130. 

'  Beg.  V.  Dnngey,  4  Post.  &  F.  99, 103. 

*  Keaj's  Case,  1  Swinton,  543.  And 
we  DodweU  v.  Berford,  1  Mod.  24; 
Anonjmons,  W.  Jones,  444;  Green  v, 
Goddard,  2  Salk.  641 ;  Kirland  r.  S.  43 
Ind.  146, 13  Am.  R.  386. 

*  So  held  by  Serg.  Arabin,  after  con- 
ndting  with  the  Recorder,  in  Reg.  v. 
Button,  8  Car.  &  P.  660 ,  bat  the  doctrine 
was  afterward  orermled  at  nisi  prins,  in 
Reg.  V.  Walkden,  1  Cox  C.  C.  282 ;  Reg. 
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V.  Dilworth,  2  Moody  &  R.  531 ;  and 
Reg.  V.  Hanson,  2  Car.  &  K.  912.  See 
also  Edsall  v.  Rossell,  6  Jar.  996,  999. 
On  principle,  where,  nnder  the  circam- 
stances  mentioned  in  these  cases,  the  in- 
tent and  the  act  are  together  safficiently 
evil  in  degree  for  the  criminal  law  to 
notice,  see  Vol.  I.  §  760,  no  good  reason 
appears  why  the  offence  should  not  be 
deemed  an  assaalt,  and  also  a  battery. 
And  such  the  Massachasetts  Court,  ap- 
proving Reg.  V.  Button,  has  held  it  to  be. 
C.  V.  Stratton,  114  Mass.  303. 

^^  In  a  civil  action  trespass  has  been 
held  to  lie  for  an  injury  sustained  by 
firing  a  gun,  and  thereby  frightening  the 
plaintiff's  horse,  if  the  defendant  had  rea- 
sonable ground  to  believe  the  firing  would 
produce  the  fright.  Cole  v,  Pisher,  11 
Mass.  137. 

^1  1  Russ.  Crimes,  3d  Eng.  ed.  751,  cit- 
ing Crown  Circ.  Comp.  82 ;  3  Chit.  Crim. 
Law,  823,  825;  2  Stark.  Crim.  PL  388^ 
389,  2d  ed.  406  et  seqi    Tortnsa  — to 
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§  29.  Neglect  —  Abandonment.  —  As  explained  in  the  first  vol- 
ume,  it  is  indictable  simply  for  one  under  a  legal  duty,  to  refuse 
food  and  clothing  to  a  dependent  person  whereby  he  suffers  an 
injury.  And  such  neglect,  inviting  the  physical  elements  to  work 
a  harm,  seems  probably  to  be  an  assault,  but  the  question  may  not 
be  absolutely  clear.^  More  clearly,  an  assault  is  committed  ^  where 
the  party  so  exposes  such  one  to  the  inclemency  of  the  weather 
—  as,  for  instance,  so  abandons  a  child  whom  he  is  under  legal 
obligation  to  maintain  —  that  injurious  consequences  follow.^ 
The  Scotch  doctrine,  contrary  to  the  English,  seems  not  to  require 
any  actual  evil  consequences.* 

II.  The  Force  a$  being  put  in  Motion. 

§  80.  GtoneraL  —  The  mere  quiescent  existence  of  a  force  which 
if  aroused  would  create  a  battery  is  not  an  assault.  Forces  of 
this  sort  are  constantly  around  us  and  in  our  paths,  and  they  are 
harmless.  But  it  is  an  assault  for  one  so  to  awaken  and  give 
motion  to  such  a  force  as  to  put  another  into  a  real  or  apparent 
peril,  imminent  and  immediate.^  In  other  words,  there  must  be 
"violence  begun  to  be  executed,"  in  distinction  from  violence 
menaced.®     To  illustrate, — 

§  81.  1.  PlBtoi. — Merely  to  draw  a  pistol,  without  presenting 
or  cocking  it,  comes  short  of  an  assault,^  but  the  attending  cir- 
cumstances may  render  it  such.^  To  proceed  further  and  point  it 
at  a  person  will  complete  the  assault,  or  not,  according  as  words 
and  the  other  accompaniments  create  or  not  an  apparent  danger 
of  a  battery.®    And  — 


extort  confessions  is  indictable  at  the 
common  law,  —  doubtless  as  an  assault, 
though  it  may  include  also  a  false  im- 
prisonment.   S.  V.  Hobbs,  2  Tyler,  380. 

1  Vol.  L  §  557 ;  Rex  v.  Friend,  1  Rubs. 
Crimes,  3d  £ng.  ed.  46,  Russ.  &  Ry.  20 ; 
Reg.  V.  PhiUpot,  20  Eng.  L.  &  £q.  691 ; 
Reg.  V.  Hogan,  2  Den.  C.  C.  277,  6  Eng. 
L.  &  Eq.  553.  And  see  Reg.  v,  Troy,  1 
Crawf .  &  Dix  C.  C.  566 ;  Reg.  v,  Pelham, 
8  Q.  B.  959 ;  C.  v.  Stoddard,  9  Allen,  280. 
And  see,  as  to  the  neglect  of  an  orerseer 
to  provide  for  a  pauper,  Rex  v,  Warren, 
Russ.  &  Ry.  47,  note ;  Rex  v,  Meredith, 
Russ.  &  Ry.  46 ;  Rex  v.  Booth,  Ross.  & 
Ry.  47,  note. 

a  Vol.  I.  §  884. 
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*  Rex  r.  Ridley,  1  Russ.  Crimea,  3d 
Eng.  ed.  752,  2  Camp.  650, 653.  And  see 
Reg.  V.  Mulroy,  3  Crawf.  &  Dix  C.  C.  318 ; 
Reg.  V.  Renshaw,  20  Eng.  L.  &  Eq.  693, 
2  Cox  C.  C.  285,  U  Jur.  615.  See  post, 
§33. 

*  1  Alison  Crim.  Law,  162.  And  see, 
on  this  point,  Reg.  v,  March,  1  Car.  &  K. 
496.  • 

»  Vol.  I.  §  648. 

^  Gaston,  J.  in  8.  v.  Davis,  1  Ire.  125, 
36  Am.  D.  735. 

7  LawBon  v,  8.  30  Ala.  14.  See  Hig- 
ginbotham  v,  8.  23  Tex.  674. 

«  S.  r.  Church,  63  N.  C.  15. 

>  Johnson  v.  S.  19  Tex.  Ap.  545;  S.  a 
Sears,  86  Mo.  169. 
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2,  Riuhing.  —  One  who  rushes  upon  his  adversary  to  strike, 
though  not  near  enough  for  the  blow  to  take  effect,  commits  the 
offence ;  provided  he  is  suflSciently  near  to  create  in  a  person  of 
ordinary  firmness  a  fear  of  immediate  violence  unless  he  strikes 
in  self-defence.^  And  a  man  who  was  advancing  with  clinched 
fist  to  beat  another,  but  was  stopped  by  persons  present  a  second 
or  two  before  he  got  within  reach,  was  held  to  have  committed 
an  assault^ 

III.  The  Peril  or  Fear  it  creates. 

§  32.  1.  Actual  Peril  —  Apprehended.  —  There  is  no  need  for 
the  party  assailed  to  be  put  in  actual  peril,  if  only  a  well-founded 
apprehension  is  created.  For  his  suffering  is  the  same  in  the  one 
case  as  in  the  other,  and  the  breach  of  the  public  peace  is  the 
same.*    To  illustrate,  — 

2.  Onn  not  loaded  —  Not  within  Shooting  Dlatanoe.  —  If,  within 
shooting  distance,  one  menacingly  points  at  another  with  a  gun, 
apparently  loaded  yet  not  in  fact,  he  commits  an  assault  the  same 
as  if  it  were  loaded.  There  must  be  some  power,  actual  or  ap- 
parent, of  doing  bodily  harm ;  but  apparent  power  is  sufficient.* 
In  the  instances  we  are  referring  to,  the  person  assaulted  is  really 
put  in  fear.  So  in  a  Scotch  case  it  was  said :  ^^  The  presenting  of 
a  pistol,  even  if  it  were  not  loaded,  provided  the  party  at  whom  it 
vas  presented  supposed  it  to  be  loaded,  was  undoubtedly  in  law 
an  assault."^  It  has  been  said  that  the  gun  must  be  within 
shooting  distance ;  ^  but  plainly  if  it  is  not,  yet  seems  to  be  so  to 


1  S.  V.  DaTis,  I  Ire.  125,  35  Am.  D. 
735;  P.  V.  TsUs,  27  Cal.  630.  And  see 
S.  V.  Hartin,  85  N.  C.  508,  39  Am.  R. 
711. 

'  Stephens  o.  Myen,  4  Car.  &  P.  349. 
To  the  like  effect  is  S.  v,  Vannoy,  65  N.  C. 
^«  And  see  Morton  o.  Shoppee,  3  Car. 
A  P.  373. 

*  See  Vol.  I.  §  548 ;  S.  v.  Hampton,  63 
X.C.  13;  Keefev.  8. 19  Ark.  190;  Smith 
9.  S.  32  Tex.  393. 

*  Beach  v.  Hancock,  7  Foet.  N.  H.  223, 
59  Am.  D.  373 ;  S.  v.  Smith,  2  Hnmph. 
457 ;  Reg^.  v.  St  George,  9  Car.  &  F.  483 ; 
S.  D.  Shepard,  10  Iowa,  126.  As  once 
obserred :  "  It  is  not  the  secret  intent  of 
the  aBsaalting  party,  nor  the  nndisclosed 
bet  of  his  ability  or  inability  to  commit 
a  battery,  that  is  material ;  but  what  his 
eondact  and  the  attending  circomstances 


denote  at  the  time  to  the  party  assaolted. 
If  to  him  they  indicate  an  attack,  he  is 
jastified  in  resorting  to  defensive  action. 
The  same  rule  applies  to  the  proof  neces- 
sary to  sustain  a  criminal  complaint  for 
an  assault.  It  is  the  outward  demonstra- 
tion that  constitutes  the  mischief  which 
is  punished  as  a  breach  of  the  peace." 
Wells,  J.  in  C.  v.  White,  110  Mass.  407, 
409.  Contra,  Blake  v.  Barnard,  9  Car.  & 
P.  626 ;  and  perhaps  Vaughan  v.  8. 3  Sm. 
&  M.  553 ;  Shaw  v.  8. 18  Ala.  547.  Qusre, 
S.  V.  Cherry,  11  Ire.  475.  And  see  8.  v. 
Sims,  3  8trob.  137 ;  8.  v.  Crow,  1  Ire.  375 ; 
8.  V.  Blackwell.  9  Ala.  79  ;  Crow  v.  S.  41 
Tex.  468 ;  Agitone  v.  8. 41  Tex.  501 ;  Vol. 
I.  i  738-750. 

ft  Morison's  Case,  1  Broun,  394,  395. 

*  Tarver  v.  8.  43  Ala.  354. 
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the  person  assaulted,  or  danger  otherwise  appears  imminent,  it 
will  be  sufficient.^  ' 

3.  Further  am  to  which.  —  Misapprehensions  of  the  nature  and 
purposes  of  the  criminal  law  have  led  to  more  or  less  denials  of 
the  doctrine  of  the  last  two  paragraphs.  The  State  interferes 
with  and  punishes  evil  conduct  whenever,  among  other  reasons,  it 
tends  to  public  disturbances  or  breaches  of  the  peace,  creates  dis^ 
quiet  in  the  community,*  or  inflicts  on  the  individual  a  wrong 
entitling  him  to  governmental  protection.  And  from  time  imme- 
morial, while  it  has  been  established  doctrine  that  the  government 
will  pursue  criminally  a  man  who  without  justification  inflicts  a 
battery  on  another,  it  has  been  equally  established  that  it  will  in 
the  same  way  punish  him  if  some  unforeseen  interruption  prevents 
the  force  which  he  had  put  in  motion  from  travelling  to  a  battery. 
In  this  case  the  law  terms  the  criminal  act  an  assault.  It  is  a 
branch  of  the  law  of  attempt  explained  in  our  first  volume.  We 
there  saw  that  for  a  considerable  period  it  was  by  many  judges 
deemed  not  to  be  indictable  for  one  to  do  what  he  and  his  victim 
understood  to  be  a  commencement  in  the  commission  of  a  sub- 
stantive crime,  if  the  interruption  was  caused  by  some  latent  in- 
adaptation  of  means  to  end.  That  doctrine  is  now  thoroughly 
exploded  ;  for  the  repose  of  the  community  and  the  mental  quiet 
of  the  individual  are  just  as  much  broken  in  upon  where  the  cause 
of  the  interruption  is  such  latent  inadaptation  as  where  it  is,  for 
example,  the  unexpected  appearance  of  a  police  officer  upon  the 
scene.^  So  the  law  reasons,  so  also  the  uneducated  common- 
sense  of  the  mass  of  mankind  reasons ;  and  if  we  find  in  a  law- 
book contrary  views,  they  are  not  law,  however  many  times  they 
may  have  been  expressed  either  by  legal  authors  or  by  judges. 
Thus,  we  have  a  recent  case  holding  it  not  to  be  a  criminal  as- 
sault menacingly  to  point,  within  shooting  distance,  an  unloaded 
gun  at  a  man  who  supposes  it  to  be  loaded.  "  The  approved  defi- 
nition of  an  assault,"  said  the  learned  judge,  ^^  involves  the  idea 
of  an  inchoate  violence  to  the  person  of  another  with  the  present 
means  of  carrying  the  intent  into  effect."  ^  Now,  a  definition  is 
the  definer's  statement  of  his  opinion  as  to  what  is  the  law.    Any 

1  See,  as  iUuBtratiye,  S.  v.  Vannoy,  65         *  Chapman  v.  S.  78  Ala.  463, 465,  56 

17.  C.  532;  S.  V.  Rawlea,  65  N.  C.  334;  P.  Am.  R.  42.    For  the  standard  definitions 

t:  Yslas,  27  Cal.  630.  hy  Hawkins  and  some  others,  see  ante, 

3  Vol.  I.  i  737-754.  S  ^,  note.    Most  are  not  so. 
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defittition  involving  the  idea  that  there  is  no  assault  without  "  the 
present  means  of  carrying  the  intent  into  effect "  —  that  is,  com- 
mitting the  battery  —  is  absolutely  foreign  to  our  common  law. 
It  woi]dd  make  it  not  an  assault  for  one  to  pull  the  trigger  of  a 
loaded  and  pointed  gun  where  the  cap  proved  defective,  or  where 
a  stronger  man  pushed  the  gun  aside  before  the  charge  was 
ignited,  or  where  an  officer  seized  his  arm  just  in  time  to  save  the 
life  of  the  intended  victim,  or  where  he  fell  in  a  fit  an  instant  too 
soon ;  in  no  one  of  which  supposed  cases  would  any  lawyer  doubt 
that  there  was  an  assault.  Of  course,  to  constitute  any  crime, 
there  must  be  a  sufficient  act  and  a  sufficient  evil  intent,  and  au- 
thority has  settled  it  that  words  alone  are  not  adequate  in  act. 
And  authority  has  equally  settled  it  that  a  force  which  has  trav- 
elled so  far  toward  a  battery  as  to  be  worthy  of  the  law's  recog- 
nition, which  is  the  common  case  of  assault  short  of  a  battery, 
does  not  cease  to  be  indictable  though  the  wrong-doer  finds 
himself  incapable,  as  ordinarily  in  such  cases  he  does,  of  accom- 
plishing what  he  meant ;  in  other  words,  where  he  has  not  "  the 
present  means  of  carrying  the  intent  into  effect."  ^ 

§  33.  1.  Injury  without  Fear.  —  Actual  fear,  created  in  the 
mind  of  the  assailed  person,  while  doubtless  in  proper  circum- 
stances it  may  be  an  element  in  assault,  is  not  always  and  as  of 
course  necessary.  For  example,  it  is  enough  that  an  injury  is 
inflicted ;  *  for  wherever  there  is  a  battery  there  is  an  assault.^ 
For  further  illustration, — 

2.  Abandoning  Child  —  Travelling  to  Battery  or  not.  —  In  Eng- 
land, a  woman  was  delivered  of  a  child  at  the  house  of  the  de- 
fendants, who  told  her  they  would  take  it  to  an  institution  to  be 
nnrsed,  instead  of  which  they  put  it  in  a  bag  and  hung  it  on  some 
park-palings  at  the  side  of  a  foot-path,  and  there  left  it.  And  it 
was  ruled  that  they  were  guilty  of  assaulting  the  child ;  though 
plainly  it  could  have  no  knowledge  of  what  was  done.*  Here 
there  was  a  battery.    And  it  is  not  certain  that  if  there  is  neither 

'  For  a  late  case  cootrary  to  the  one  interfered  by  establishing  the  wrong  defi- 

JQBt  cited,  see  Cmmbley  t7.  S.  61  Ga.  582  ;  nition  of  assault ;  namely,  "an  unlawful 

more  in  accord  with  it,  S.  v.  Godfrey,  17  attempt,  coupled  with  a  present  ability,  to 

Or.  300, 1]  Am.  St.  830.    And  see  P.  v.  commit  a  violent  injury  on  the  person  of 

Lilley,  43  Mich.  521 ;  8.  v.  Sears,  86  Mo.  another."    P.  t^.  Pape,  66  Cal.  366. 

169;  Fastbinder  v,  S.  42  Ohio  St  341 ;  S.  ^  S.  v.  Gorham,  55  N.  H.  152. 

1^.  Taylor,  20  Kan.  643.    Statntory  As-  >  Vol.  I.  §  548  (1) ;  post,  §  56,  71. 

■ault  —  In  California,  probably  in  one  or  *  Reg.  v.  March,  1  Car.  &  K.  496. 
more  of  the  other  States  also,  a  statute  hss 
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any  person  put  in  fear  nor  any  injury  done,  the  transaction  being 
a  mere  private  one,  and  not  in  any  public  place,  the  act,  however 
adapted  in  its  nature  to  produce  harm,  can  constitute  an  assault ; 
since  there  has  been  created  neither  personal  suffering  nor  a 
breach  of  the  public  peace.^  But  this  can  be  deemed  only  a 
mooted  question,  and  opposed  to  the  suggestion  there  is  some 
ground  of  principle  for  looking  at  the  act  as  at  least  an  indictable 
attempt  to  commit  a  battery.* 

§  34.  Words  explaining  away  Act  —  If  a  man  does  what  would 
ordinarily  be  an  assault,  but  accompanies  the  doing  with  words 
showing  that  he  does  not  mean  to  inflict  a  battery,  and  there  is 
no  real  or  apparent  danger,'  —  as,  if  he  shakes  his  whip,  over 
another  and  says,  "  Were  you  not  an  old  man,  I  would  knock  you 
down  ; "  *  or  lays  his  hand  on  his  sword,  saying,  **  If  it  were  not 
assize  time,  I  would  not  take  such  language  from  you,"  *  —  he 
does  not  become  chargeable  with  this  offence.  Yet  where  one 
within  striking  distance  raised  a  weapon,  and  told  another  to  do 
a  particular  thing  and  then  he  would  not  strike,  which  thing 
being  done  no  blow  was  given,  the  assault  was  held  to  be  com- 
plete.® The  same  was  ruled  where  the  defendant  doubled  up  his 
fist  at  another  and  said,  "  If  you  say  so  again,  I  will  knock  you 
down."  7  For  in  assault  there  is  a  real  or  apparent  attempt  to  do 
personal  violence.® 

IV.  The  Effect  of  Comenting  to  the  Force. 

§  86.  1.  General.  —  We  saw  in  the  preceding  volume  that  it  is 
not  an  offence  for  one  to  beat  another  with  his  consent ;  the  limit 
whereto  is  that  the  beating  must  be  one  to  which  the  other  has 
the  right  to  consent.®    Thus, — 

2.  Indecent  Assault.  —  One  violating  a  woman's  chastity,  there- 
by committing  an  act  immoral  and  in  some  States  indictable^  does 

.  -• 

1  Compare  with  ante,  §  29.  714.    And  see  Read  v.  Coker,  24  Eng.  L. 

s  See  ante,  §  23,  note ;  post,  §  62;  VoL  &  Eq.  213. 
I.  §  738-750.  1  U.  S.  r.  Myers,  1  Cranch  C.  C.  310. 

'  Blake  v.  Barnard,  9  Car.  &  P.  626.  s.  p.  U.  S.  o.  Richardson,  5  Cranch  C.  C. 

*  S.  r.  Crow,  I  Ire.  375 ;  C.  v.  Ejre,  1  348. 

S.  &  R.  347.  «  S.  ».  Blackwell,  9  Ala.  79. 

*  Tnberville  r.  Savage,  1  Mod.  3;  s.  c.  »  Vol.  I.  §  260-262.  And  see  Pillow  p. 
nom.  Tubervell  v,  Savadge,  2  Keb.  545 ;  1  Bnshnell,  5  Barb.  156 ;  C.  ».  CoUberg,  119 
Russ.  Crimes,  3d  Eng.  ed.  750.  Mass.  350,  20  Am.  R.  328. 

>  S.  V,  Morgan,  3  Ire.  186, 38  Am.  D. 
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not  assault  her  if  what  he  does  is  with  her  consent.^  Yet  the  ap< 
parent  consent  of  a  child  of  very  tender  age,  too  immature  to  con- 
sent, will  not  necessarily  be  an  answer  to  the  charge  of  assault.^ 

3.  Piize-fisht.  —  No  concurrence  of  wills  can  justify  a  public 
tumult  and  alarm ;  therefore  persons  who  voluntarily  engage  in  a 
prize-fight  or  boxing-match,  and  their  abettors,  are  all  guilty  of 
assault^ 

§36.  1.  A  Consent  obtained  by  Fraud,  —  overpowering  the  will 
of  the  injured  person,  does  not  avail  the  other.^  And  in  some 
circumstances  slight  acts  will  be  deemed  sufficient  in  proof  that 
it  was  overpowered.    Thus, — 

2.  Teacher  and  FupiL  —  If  a  schoolmaster  takes  indecent  liber- 
ties with  a  female  pupil  who  does  not  resist,  her  tender  years  and 
relative  subjection  to  him  may  justify  a  jury,  heeding. her  testi- 
mony that  what  was  done  was  really  against  her  wishes,  in  pro- 
nouncing him  guilty.*    Likewise, — 

3.  Fhyaician  and  Patient.  —  Where  a  medical  practitioner  had  a 
sexual  connection  with  a  girl  of  fourteen,  his  patient,  who  forbore 
resistance  imder  the  belief  that  he  was  treating  her  medically,  as 
he  represented  himself  to  be,  the  English  judges  held  him  guilty 
of  an  assault.  And  Wilde,  C.  J.,  said  it  was  properly  not  left  to 
the  jury  to  find  whether  he  really  believed  he  was  curing  her ;  for 
^  the  notion  that  a  medical  man  may  lawfully  adopt  such  a  mode 
of  treatment  is  not  to  be  tolerated  in  a  court  of  justice."  ®    But  — 

4.  Yonxic  Girl  otherwise.  —  A  jury  having  found  some  boys 
guilty  of  an  indecent  assault  upon  a  nine-years-old  girl  who  con- 
sented, she,  in  the  words  of  the  verdict, "  from  her  tender  age 
not  knowing  what  she  was  about,''  the  court  refused  to  sustain 
the  conviction.^ 


*  P.  V.  Bramiby,  32  N.  Y.  525,  529 ; 
Beg.  r.  Cockburn,  3  Cox  C.  C.  543 ;  Reg. 
V.  WoUastOD,  12  Cox  C.  C.  180,  2  £ng. 
Bep.  334. 

>  Stat.  Crimes,  f  496,  498 ;  post,  §  36 ; 
Oliver  ».  8. 16  Vroom,  46. 

*  Rex  V.  Perkiofl,  4  Car.  &  P.  537 ; 
Rex  V.  Hunt,  1  Cox  C.  C.  177 ;  Reg.  v, 
Couey,  8  Q,  B.  D.  534,  547,  549,  567 ; 
King  v.  S.  4  Tex.  Ap.  54,  30  Am.  R.  160 ; 
S.  r.  Bamham,  56  Vt  445, 48  Am.  R.  801. 
And  Bee  Rex  v.  Billiogham,  2  Car.  &  P. 
234;  Reg.  v.  Brown,  Car.  &  M.  314.  But 
see  Duican  v.  C.  6  Dana,  295. 

*  VoL  I.  §  262  (4). 


s  Rex  V,  Nichol,  Rnss.  &  Ry.  130;  1 
Bennett  &  Heard  Lead.  Cas.  513,  and  see 
the  note  of  Mr.  Heard.  And  see  Reg.  v. 
Lock,  Law  Rep.  2  C.  C.  10. 

«  Reg.  V.  Case,  1  Eng.  L.  &  Eq.  544, 
Temp.  &  M.  318,  1  Den.  C.  C.  580,  4 
New  Sees.  Cae.  347,  14  Jar.  489,  4  Cox 
C.  C.  220.  See  also,  as  to  the  relation  of 
physician  and  patient,  Rex  v.  Rosinski, 
1  Moody,  19 ;  Reg.  v.  Ellis,  2  Car.  &  K. 
470. 

f  Reg.  i;.  Read,  1  Den.  C.  C.  377,  2 
Car.  &  K.  957,  Temp.  &  M.  52,  3  New 
Sess.  Cas.  405,  13  Jnr.  68.  And  see  Reg. 
V.  Martin,  9  Car.  &  P.  213,  2  Moody,  123; 
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V.  The  Force  as  being  UnlawfvX. 

§  87.  1.  GteneraL  —  The  force  must  be  unlawful  So  that  vio- 
lence  begun  or  even  executed  in  doing  what  is  lawful  is  not  an 
assault.    Thus,  — 

2.  DlBcipline  — Defence — Arrest — Ball  —  Removing  Passenger.  — 

It  is  not  in  law  an  assault  to  offer  or  put  in  use  any  form  of  force 
which  in  the  particular  instance  is  lawful,  in  the  discipline  of  the 
naval  and  merchant  services ;  ^  in  the  defence  of  one's  person  or 
property  ;  ^  in  the  making  of  arrests  by  those  empowered,  and  in 
the  detaining  of  persons  arrested  ;  ^  in  taking  possession,  by  bail, 
of  those  under  bail;*  in  the  exclusion  or  removal,  by  the  con- 
ductor of  a  railway  train,  of  a  person  whom  he  has  a  right  under 
the  circumstances  to  exclude  or  put  off ;  ^  in  resisting  an  unlaw- 
ful arrest,^  or  in  enforcing  discipline  in  a  pauper  asylum  by  the 
superintendent.^    But  — 

3.  Innkeeper  and  Qnest.  —  Since  an  innkeeper  has  no  right  to 
detain  a  guest  or  take  off  his  clothes  to  secure  a  payment,  one 
who  does  either  by  force  is  guilty  of  an  assault.®    Or,  — 

§38.    Carrying   Force   too   Far — (Chastisement).  —  If   one    in 

exercising  a  lawful  force  proceeds  too  far, —  as,  if  he  inflicts  legal 

Reg.  V.  Johnson,  Leigh  &  C.  632, 10  Cox  Bat.  246 ;  U.  S.  r.  Liddle,  2  Wash.  C.  C. 

C.  C.  114.    As  to  kidnapping  a  child  an-  205 ;  U.  S.  v.  Ortega,  4  Wash.  C.  C.  531 ; 

der  ten  years  of  age,  see  S.  v.  RoUins,  8  Alderson  r.  Waistell,  1  Car.  &  K.  358 ; 

N.  H.  550.  Corey  v,  P.  45  Barb.  262 ;  S.  v.  Blodgett, 

1  Wilkes  V,  Dinsman,  7  How.  U.  S.  89;  50  Vt.  142;  C.  v.  Lynn,  123  Mass.  218 ; 

HanHen  i;.  Edes,  15  Mass.  347 ;  Broughton  Howell  v.  S.  79  Ala.  283 ;  Anonymous,  2 

V.  Jackson,  11  Eng.  L.  &  £q.  386;  Brown  Lewin,  48;  P.  o.  Pearl,  76  Mich.  207, 15 

V.  Howard,  14  Johns.  119;  Sampson  v.  Am.  St.  304;  S.  v.  Scheele,  57  Conn.  307, 

Smith,  15  Mass.  365;  U.  S.  v,  Wickham,  14  Am.  St.  106. 

1  Wash.  C.  C.  316 ;  U.  S.  v.  Taylor,  2  •  S.  ».  Stalcup,  2  Ire.  50 :  Harrison  ». 
Sumner,  584 ;  U.  S.  v.  Ruggles,  5  Mason,  Hodgson,  10  B.  &  C.  445,  5  Man.  &  R. 
192.  Flogging  is  now  forbidden  by  a  392 ;  Rex  r.  Kelly,  1  Crawf.  &  Dix  C.  C. 
United  States  statute  in  the  army,  the  203 ;  Rex  v.  Milton,  supra ;  Mitchell  v. 
navy,  in  military  prisons,  and  on  board  S.  7  Eng.  50,  54  Am.  £).  253 ;  Frost  v. 
vessels  of  commerce.  Rev.  Stats,  of  U.  S.  Thomas,  24  Wend.  418;  Wasson  v.  Can- 
p.  239,  243,  283,  900.  field,  6  Blackf.  406. 

«  S.  ».  Briggs,  3  Ire.  357 ;  Rex  ».  Mil-         *  S.  v,  Mahon,  3  Harring.  Del.  568. 
ton.  Moody  &  M.  107  ;  s.  c.  nom.  Rex  r,         *  P.  v.  Caryl,  3  Par.  Cr.  326 ;  P.  v.  Jill- 

Mitton,  3  Car.  &  P.  31 ;  S.  v,  Elliot,  11  son,  3  Par.  Cr.  234 ;  S.  v.  Roes,  2  Dutcher, 

N.  H.  540 ;  S.  v.  Gibson,  10  Ire.  214 ;  S.  v.  224. 

Quin,  3  Brer.  515 ;  C.  v.  Clark,  2  Met.  23 ;         •  S.  ».  Hooker,  17  Vt  6.W ;  P.  v,  Gulick, 

Yoes  ».  S.  4  Eng.  42 ;  Mcllvoy  v.  Cockran,  Hill  &  Denio,  229. 

2  A.  K.  Mar.  271, 274 ;  Robinson  v.  Hawk-         ^  S.  v.  Neff,  58  Ind.  516. 

ins,4T.  B.  Monr.  134;  Baldwins.  Hayden,  8  Sunbolf  o.  Alford,  3  M.  &  W.  248,  S 
6  Conn.  453 ;  Causee  v.  Anders,  4  Dev.  &    Jur.  110. 
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chastisement  to  an  illegal  extent,  —  he  becomes  guilty  of  an 
assault.^  And,  generally,  any  excess  of  force  will  be  criminal.^ 
Especially,  therefore,  — 

§  39.  Unlawful  Defence  —  (ReslBting  Arrest  —  Co-tenant}.  —  If 
one  under  circumstances  in  which  he  has  no  right  to  defend  his 
person  or  property  undertakes  it  by  violence,* — as,  where  thus  he 
resists  a  lawful  arrest  ^  or  prevents  a  co-tenant  from  going  upon 
the  common  estate,^  —  he  commits  an  assault. 

§  40.  1.  Mere  Words  —  from  one  will  not  justify  a  physical 
attack  upon  him;^  even  antecedent  threats  will  not,  in  tlie  ab- 
sence of  any  demonstrq^tion  showing  an  intent  to  carry  them  into 
execution^  But  words  may  be  important  when  considered  in 
connection  with  acts.®    And  — 

2.  By  Statute  —  in  Alabama,  perhaps  also  in  some  other  States, 
opprobrious  words  will  in  some  circumstances  justify  an  assault 
and  battery.® 

3.  ciiaraGter  bad.  —  Plainly,  it  is  no  justification  for  assaulting 
one  that  his  character  is  bad.^^    But  — 

§41.  vnien  Violenoe  Is  used  —  toward  person  or  property,  it 
may  sometimes  be  returned  by  violence ;  ^  and  even  an  assault 
will  under  some  circumstances,  not  all,  justify  a  battery.^  The 
person  beset  is  permitted  to  act  only  in  self-defence ;  he  cannot- 
take  the  law  into  his  own  hands  to  inflict  punishment  for  the 
injury.^    Therefore,  if  he  strikes  when  all  danger  is  past,  he  is 


^  Hannen  v.  Edes,  15  Matt.  347 ;  C.  v. 
RudaU,  4  Gnj,  36. 

'  Scribner  v.  Beach,  4  Denio,  44S,  47 
Am.  D.  265 ;  Likes  v.  Dike,  17  Ohio,  454 ; 
Bartlett  v.  ChnrchiU,  24  Vt.  218  ;  French 
V.  Marstin,  4  Fost.  N.  H.  440,  57  Am.  D. 
294 ;  Boles  r.  Pinkerton,  7  Dana,  453 ;  S.  v. 
Ross,  2  Dnteher,  224 ;  Golden  v.  S.  1  S.  C. 
292, 302 ;  C.  v.  Dougherty,  107  Mass.  243. 

*  As  to  what  defence  a  man  may  law- 
follj  make  of  himself  and  property,  see 
VoL  L  §  836  et  seq. 

*  S.  V.  Hooker,  1 7  Vt.  658 ;  C. ».  Kirby, 
S  Cosh.  577 ;  Reg.  v,  Mabel,  9  Car.  &  P. 
474 ;  Anonymous,  1  East  P.  C.  305. 

*  C.  V.  Lakeman,  4  Ciish.  597.  See 
Sciibner  v,  Bearh,  4  Denio,  448. 

*  S.  V,  Wood,  1  Bay,  351 ;  Cnshman  v. 
Bfan,  1  Story,  91 ;  Ck>lenian  v.  S.  28  Ga. 
78;  S.  V.  Herrington,  21  Ark.  195 ;  Smith 
9.  S.  8  Lea,  402 ;  S.  v.  Elliott,  90  Mo.  350 ; 


Reid  V.  S.  71  Ga.  865.  See  also  Winfield 
r.  S.  3  Greene,  Iowa,  339 ;  Daniel  v.  S.  10 
Lea,  261 . 

1  V.v.  Wright,  45  Cal.  260  j  Rauck  v, 
S.  llOlnd.  384. 
•  «  Ante,  S  25  (2) ;  Crow  o.  S.  41  Tex.  468. 

*  Riddle  v.  S.  49  Ala.  389 ;  Brown  v.  & 
74  Ala.  42.  And  see  Howell  t7.  S.  79  Ala. 
283. 

10  McKenzie  v,  Allen.  3  Strob.  546. 
And  see  Givens  v.  Bradley,  3  Bibb,  192, 
195,  6  Am.  D.  646. 

"  Scribner  v.  Beach,  4  Denio,  448,  47 
Am.  D.  265 ;  Bartlett  v,  Charcbill,  24  Vt. 
218;  P.  V.  Gnlick,  Hill  &  Denio,  229;  C. 
V.  Mann,  116  Mass.  58. 

i>  Hazel  V,  Clark,  2  Harring.  Del.  22 ; 
Gallagher  v.  S.  3  Minn.  270;  Allen  v.  S. 
28  Ga.  395,  73  Am.  D.  760 ;  Anonymous, 
2  Lewin,  48. 

w  S.  i;.Quin,3Brev.515;  S.»  Wood,  1 
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guilty.^  And  where  a  woman  asked  a  man  who  was  riding  by  on 
horseback  whj  he  had  talked  about  her,  and  then  threw  at  him 
first  a  stone  and  next  a  stick,  whereupon  he  dismounted  and 
struck  her  on  the  head  with  the  stick,  the  majority  of  the  court 
held  that  he  became  thereby  guilty  of  assault  and  battery.^ 

§  41  a.  Complicated  Facta,  —  presenting  questions  depending 
upon  combinations  of  the  foregoing  principles,  often  demand 
attention  from  counsel  and  the  courts.  But  they  seldom  or  never 
repeat  themselves  in  exact  form,  so  that  an  author  can  do  nothing 

more  helpful  than  simply  to  refer  to  some  of  the  cases.^ 

•         < 

VI.  Aggravations  of  the  Offence, 

§  42.  What  an  Aggravation.  —  Strictly,  an  aggravation  of  an 
offence  is  some  act  or  intent  not  required  to  constitute  it,  but 
made  by  law  ground  for  a  higher  or  increased  punishment. 
Thereupon  the  offence  thus  aggravated  is  often,  yet  not  al- 
ways or  necessarily,  called  by  another  name.  Still,  from  early 
times,  when  misdemeanors  were  punished  by  whatever  fine  or 
imprisonment  the  judge  might  deem  it  right  to  impose,  it  has 
been  the  judicial  habit  to  look  upon  assaults  as  more  or  less 
aggravated  by  such  attendant  facts  as  appealed  to  the  discretion 
for  a  heavy  penalty.  So  that  in  practical  language  we  speak  of 
assault  as  aggravated  in  the  latter  circumstances  the  same  as  in 
the  former.    Therefore, — 

§  48.  Nature  of  Aggravations.  —  Ah  assault  is  deemed  more  or 
less  enormous  according  to  the  facts  of  the  particular  transac- 
tion.^ And  the  aggravating  facts,  even  when  they  do  not  elevate 
it  to  a  distinct  crime,  are  ordinarily  set  forth  in  the  indictment  ^ 
as  a  guide  to  the  court  in  determining  the  sentence.  If  in  mat- 
ter of  law  they  demand  a  higher  punishment,  they  must  be  so  set 
out  or  it  cannot  be  inflicted.^ 


Baj,  351;  Rex  v.  Milton,  Moody  &  M. 
107 ;  8.  0.  nom.  Rex  r.  Mitton,  3  Car.  & 
P.  31 ;  Reg.  V.  DriBColl,  Car.  &  M.  214 ; 
S.  V.  Gibson,  10  Ire.  214;  Reg.  v.  Mabel, 
9  Car.  &  P.  474;  Scribner  v.  Beach,  4 
Denio,  448,  47  Am.  D.  265 ;  Bartlett  v. 
Churchill,  24  Vt.  218 ;  C.  t;.  Ford,  6  Gray, 
475. 

1  Reg.  V.  DriBCoU,  Car.  &  M.  214 ;  S.  v, 
Gibson,  10  Ire.  214. 

2  S.  V,  Gibson,  10  Ire.  214. 

«  S.  V,  Marsteller,  84  N.  C.  726 ;  8. 
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V.  Myerfield,  Phillips,  N.  C  108;  8.  v. 
Scheele,  57  Conn.  307,  14  Am.  St.  106 ; 
P.  V.  Pearl,  76  Mich.  207, 15  Am.  St.  304 ; 
C.  V,  Reals,  133  Mass.  396 ;  Fondren  o.  S. 
16  Tex.  Ap.  48 ;  Baldwin  v.  S.  75  Ga.  482 ; 
S.  V.  McGreer,  13  S.  C.  464 ;  8.  v.  Hays,  67 
Mo.  692. 

*  See  Norton  v.  8. 14  Tex.  387. 

^  For  illustrations,  see  3  Chit.  Grim. 
Law,  821  et  seq. 

«  Crim.  Pro.  I.  S  77-88. 
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§  44.  Old  UngHiih  Statutes, —  in  considerable  numbers  and  vary- 
ing forms,  some  of  them  apparently  within  principles  to  render 
them  common  law  in  onr  States,  have  augmented  the  punish- 
ments, of  assaults  when  committed  on  particular  persons  or  in 
special  places.  East,  in  his  Pleas  of  the  Grown,  has  a  convenient 
collection  of  most  of  these  statutes,  and  the  reader  may  consult 
his  book  with  advantage.^    Let  us  look  at  a  few  of  them. 

§  45.  ABsanitB  on  ZieglBlaton,  fto.  —  Those  of  5  Hen.  4,  c.  6,  and 
11  Hen.  6,  c.  11,  were  aimed  specially  at  assaults  on  members  of 
Parliament,  their  servants,  and  attendants.  From  these  statutes 
and  the  accompanying  common  law  we  derive  the  doctrine  that  this 
offence  should  be  dealt  with  more  severely  when  committed  on 
sach  persons  than  on  ordinary  private  individuals ;  though  doubt- 
less they  do  not  bodily  and  in  exact  form  constitute  parts  of  our 
unwritten  law.* 

§46.  On  dexloal  Penons.  —  Of  a  nature  more  local,  yet  not 
without  effect  on  our  unwritten  law,  is  9  Edw.  2,  c.  8,  which  pro- 
vides that  "  if  any  lay  violent  hands  on  a  clerk  [clergyman],  the 
amends. for  the  peace  broken  shall  be  before  the  king  [in  the 
temporal  coui*ts],  and  for  the  excommunication  before  a  prelate 
[in  the  ecclesiastical  courts]  that  penance  corporal  may  be  en- 
joined; which,  if  the  offender  will  redeem  of  his  own  good-will  by 
giving  money  to  the  prelate,  or  to  the  party  grieved,  it  shall  be 
required  before  the  prelate,  and  the  king's  prohibition  [that  is, 
to  prevent  the  Spiritual  Court  from  proceeding  to  this  extent  in 
the  case]  shall  not  lie."  Now,  while  no  one  will  contend  that 
this  statute  belongs  bodily  to  our  common  law,  which  knows 
neither  an  established  religion  nor  ecclesiastical  courts,  yet  as  it 
provides  for  a  special  protection  to  the  ministers  of  the  form  of 
religion  which  the  law  recognized,  so  in  like  manner  does  our 
unwritten  law,  drawing  its  spirit  from  the  law  of  our  forefathers, 
cast  a  special  protection  over  the  ministers  of  all  forms  of  the 
Christian  religion,^  since  all  are  with  us  objects  of  equal  regard. 

§  47.  In  Plaoee  of  Worship.  —  Similar  is  5  ft  6  Edw.  6,  c.  4. 
It  provides,  §  1,  that  "  if  any  person  whatsoever  shall,  &o.,  by 
words  only,  quarrel,  chide,  or  brawl  in  any  church  or  church- 
yard, that  then  it  shall  be  lawful  unto  the  ordinary  of  the  place 
where  the  same  offence  shall  be  done  "  to  inflict  on  the  offender 

1  1  East  P.  C.  407.  •  See  Vol.  L  S  496,  497. 

*  And  see  post,  $  48,  note. 
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ecclesiastical  pains,  in  a  way  pointed  out.  §  2  directs  excom- 
munication ^'  if  any  person,  <fec.,  shall  smite  or  lay  violent  hands 
upon  any  other,  either  in  any  church  or  churchyard."  §  8.  "  If 
any  person,  &c.,  shall  maliciously  strike  any  person  with  any 
weapon  in  any  church  or  churchyard,  or  shall  draw  any  weapon,'* 
<&c.,  he  shall  '^  have  one  of  his  ears  cut  off.  And  if  the  person  or 
persons  so  offending  have  none  ears,  £c.,  that  then  he  or  they  to 
be  marked  and  burned  in  the  cheek  with  an  hot  iron,  having  the 
letter  F.  therein,  whereby  he  or  they  may  be  known  and  taken 
for  Fray-makers  and  Fighters  ;  and,  besides  that,  every  such  per- 
son to  be  and  stand  ip%o  facto  excommunicated,  as  is  aforesaid." 
This  statute  shows  that  when  our  country  was  settled  the  law  cast 
a  special  protection  over  places  of  public  worship,  and  assemblies 
there  met ;  and  though  it  cannot  be  deemed  to  be  bodily  a  part  of 
our  common  law,^  it  is  still  not  to  be  altogether  disregarded  by  us. 
§  48.  In  Places  for  State  Affairs.  —  The  Statute  of  83  Hen.  8, 
c.  12,  embodies  provisions  to  suppress  ^'  all  malicious  strikiugs  by 
which  blood  is  shed  against  the  king's  peace,  within  any  of  the 
king's  palaces  or  houses,  or  any  other  house  at  such  time  as  the 
royal  person  shall  happen  to  be  there  demurrant  or  abiding." 
The  observations  in  the  last  two  sections  apply  also  to  this 
statute.^ 


1  See  poBt,  §  48,  note. 

'  Old  statutes  as  Oomxnon  Law  — 
Attendants  on  Xjegislature.  —  The  stat- 
ntes  of  5  Hen.  4,  c.  6 ;  8  Hen.  6,  c.  1 ; 
and  U  Hen.  6,  c.  1 1  (see  Pulton  de  Pace, 
9  h)t  against  assaalts  on  persons  going  to 
and  attending  Parliament  and  the  king's 
council,  and  on  their  servants,  are  suffi- 
ciently early  to  be  common  law  with  us ; 
but  query f  whether  they  hare  any  ap- 
plicability here.  See  also  1  T)eac.  Crim. 
Law,  69 ;  1  East  P.  C.  407 ;  1  Hawk.  P.  C. 
Curw.  ed.  p.  118.  Kilty  deems  them  not 
applicable  in  Maryland.  Kilty  Rep.  Stats. 
54,  60,  61.  Of  the  last-mentioned  statute 
he  says :  '*  It  is  referred  to  by  Blackstone, 
1  vol.  165;  but  although  the  Lower  House 
in  the  province  frequently  claimed  all  the 
privileges  of  the  House  of  Commons  in 
England,  I  do  not  find  that  this  statute 
was  extended."  Stat.  33  Hen.  8,  c.  12, 
against  striking  in  the  king's  palace,  1 
East  P.  C.  408,  is  not  applicable  to  this 
country;    as  see    Kilty  Rep.  Stats.   75. 
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Stat.  5  &  6  Edw.  6,  c.  4,  against  striking, 
&c.,  in  churches  and  churchyards,  1  East 
P.  C.  410, 1  Russ.  Crimes.  3d  Eng.  ed.  461, 
is  also  not  applicable ;  as  see  Kilty  Rep. 
Stats.  79.  Assaults  In  Oamlng.  —  The 
Statute  of  9  Anne,  c.  14,  §  8,  provides  that 
"In  case  any  person  or  persons  whatso- 
ever shaU  assault  and  beat,  or  shall 
challenge  or  provoke  to  fight,  any  other 
person  or  persons  whatsoever,  upon  ac- 
count of  any  money  won  by  gaming, 
playing,  or  betting  at  any  of  the  games 
aforesaid  [that  is,  by  §  1,  at  cards,  dice, 
tables,  tennis,  bowls,  or  other  game  or 
games  whatsoever],  such  person  or  per- 
sons assaulting  and  beating  or  challeng- 
ing, &c.,  upon  the  account  aforesaid,  shall, 
&c.,  forfeit,  &c.,  aU  his  goods,  chattels, 
and  personal  estate  whatsoever,"  and  be 
imprisoned  in  the  common  jail  of  the 
county  where  the  conviction  is  had,  for 
two  years.  See  1  Hawk.  P.  C.  Curw.  ed. 
p.  116,  and  1  East  P.  C.  423.  In  the  con- 
struction of  which  enactment  it  has  been 
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§  49.  In  Cotirta  of  Jnstioe.  —  Says  Coke :  '^  If  any  man  in  West- 
minster Hall  or  in  any  other  place,  sitting  the  courts  of  chancery, 
the  exchequer,  the  king's  bench,  the  common  bench,  or  before 
justices  of  assize,  or  justices  of  oyer  and  terminer  (which  courts 
are  mentioned  in  the  Statute  of  25  Edw.  S,  2>e  preditionibus)^ 
shall  draw  a  weapon  upon  any  judge  or  justice,  though  he  strike 
not,  this  is  a  great  misprision,  for  the  which  he  shall  lose  his 
right  hand  and  forfeit  his  lands  and  goods  and  his  body  to  per- 
petual imprisonment ;  the  reason  hereof  is  because  it  tendeth  ad 
impedimentum  legU  terrce.    So  it  is  if  in  Westminster  Hall  or 
any  other  place,  sitting  the  said  courts  there,  or  before  justices  of 
assize  or  oyer  and  terminer,  and  within  the  view  of  the  same,  a 
man  doth  strike  a  juror  or  any  other  with  weapon,  hand,  shoul- 
der, elbow,  or  foot,  he  shall  have  the  like  punishment;  but  in 
that  case,  if  he  make  an  assault  and  strike  not,  the  offender  shall 
not  have  the  like  punishment."  ^ 

§  50.  1.  Tiie  Result  —  is  that  by  the  common  law  as  it  has 
come  to  us,  in  principles  embodied  partly  in  judicial  decisions 
and  partly  in  old  statutes,  an  assault  is  more  or  less  aggravated 
according  to  its  circumstances.  To  specify  some  aggravations 
recognized  among  us, — 

2.  In  Judicial  Tribtmal.  —  Not  Only  is  an  assault  made  in  the 
presence  of  a  court  a  contempt  of  it,  and  as  such  punishable 
smnmarily,^  but  it  is  likewise  indictable  as  a  crime  against  public 
justice,' — hence  more  aggravated  than  an  ordinary  assault.  And 
the  aggravation  is  still  greater  if  the  assault  is  upon  the  judge 
himself.* 


held  that  the  assanlt  most  ariM  out  of 
the  pkj,  aod  daring  the  time  of  playiDg, 
— Bot  out  of  a  dispute  concerning  a  game 
alieadj  finished.    Rex  v.  RandaU,  1  East 
P.  C.  423.     KUty  considers  this  section 
and  part  of  the  rest  of  the  statute  appli- 
cable to  this  country;  and  says  that  in 
Bfaijland  "there  was  an  indictment  in 
1 71 9  for  an  assault  as  mentioned  in  the 
Sth  section,  on  which  the  party  was  found 
not  guilty."    Kilty  Rep.  Stats.  237,  248. 
Still  its  date  (1710)  is  subsequent  to  the 
settlement  of  Maryland,  as  weU  as  of  the 
other  older  colonies;   therefore  we  may 
doubt  whether  it  became  common  law 
in  aU  the  other  States.    And  as  the  for- 
feiture it  proTides  would  doubtless  not  be 


enforced  generaUy  here,  Vol.  I.  §  944, 970, 
the  importance  of  the  statute,  if  it  is  com- 
mon law  in  any  locality,  cannot  be  great ; 
siuce  without  the  statute  the  assault  would 
everywhere  be  an  indictable  misdemeanor. 
In  England,  it  was  repealed  by  9  Geo.  4, 
c  31,  §  1.    1  ]:>eac.  Crim.  Law,  72. 

1  3  Inst.  140. 

«  Post,  §  252. 

•  Post,  §  264,  265. 

*  Pulton  says :  "  The  law  hath  specially 
provided  that  those  persons  and  places 
which  he  designed  to  the  administration 
of  justice  shall  be  so  guarded  and  pro- 
tected from  force  and  violence  offered 
unto  them  or  in  them,  that  she  hath  in- 
flicted deeper  and  more  grievous  punish- 
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8.  On  Publio  Offloer.  —  An  assault  on  any  pubUc  officer  is,  both 
on  the  principles  of  the  unwritten  law  and  by  statutes  generally  pre- 
vailing in  our  States,  an  offence  heavier  than  a  simple  assault.^ 

§  51.  1.  On  EmbaMador.  —  An  assault  upon  the  embassador 
of  a  foreign  government,  committed  within  our  territory,  is  a 
distinct  offence  in  the  law  of  nations,  and  is  likewise  punishable 
under  a  statute  of  the  United  States.'  This  offence  is  very 
heavy,  one  of  the  results  whereof  appears  to  be  that, — 

2.  Distingniahed  from  Domestio  Officer.  —  Though  the  assailant 

of  an  embassador  is  ignorant  of  his  official  character,  he  has  been 
held  still  to  commit  the  graver  offence,  ^  —  a  doctrine  not  quite 
clear  in  principle,  and  perhaps  not  fully  established  by  the  authori- 
ties. If  sound,  it  proceeds  on  the  fact  that  the  defendant  meant  to 
violate  the  law,  though  in  a  less  degree.  To  constitute  the  aggra- 
vated assault  upon  one  of  the  officers  of  our  own  government,  the 
transgressor,  it  seems,  must  know  of  the  official  character.^  And 
in  this  the  Scotch  law  appears  to  be  in  harmony  with  our  own.^ 


ment  to  those  who  shaU  break  or  distnrb 
the  peace  in  the  presence  of  those  magis- 
trates or  in  those  places,  than  to  them  who 
shall  break  the  peace  in  the  king's  own 
palace,  where  he  is  in  person  abiding,  or 
in  the  Parliament  time  ordained  for  the 
making  of  laws.  And  therefore  it  hath 
been  adjudged  that  if  one  draw  his  sword 
to  strike  a  justice  assigned,  sitting  in  place 
of  Judgment,  and  be  thereof  found  guilty, 
he  shall  forfeit  his  lands  and  chattels,  and 
have  his  right  hand  cut  off.  And  like- 
wise if  one  in  the  presence  of  the  jus- 
tices do  strike  a  juror,  he  shall  forfeit 
his  lands  and  goods,  have  his  right  hand 
stricken  off,  and  be  committed  to  per^ 
petual  prison.  And  the  same  law  is  if 
one  of  the  king's  justices  assigned  doth 
arrest  any  person  which  hath  made  a 
fray  before  him,  and  a  stranger  will  res- 
cue that  prisoner,  whereby  he  doth  es- 
cape, in  this  case  as  well  the  prisoner  aa 
he  that  made  the  rescons  shaU  be  dis- 
herited, and  be  perpetually  imprisoned; 
for  that  the  attachment  of  such  a  jus- 
tice is  the  king's  own  attachment,  in  the 
construction  of  the  law.  And  if  one  do 
strike  another  in  Westminster  Hall  dur- 
ing the  time  that  the  king's  courts  do 
sit,  he  shall  forfeit  to  the  king  his  lands 
and  gooda,  hare  his  right  hand  cut  off, 
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and  be  committed  to  perpetual  prison." 
Pulton  de  Pace,  ed.  of  1615,  9  6,  10.  And 
see  1  Deac.  Crim.  Law,  68 ;  2  Inst.  549 ; 
S  Inst.  140;  4  BL  Com.  125;  1  Hawk. 
P.  C.  6th  ed.  c.  21 ;  1  East  P.  C.  408-410; 
1  Kuss.  Crimes,  Sd  Eng.  ed.  762.  The 
reader  will  notice  that  these  punishments 
cannot  generally  be  all  inflicted  at  the 
present  day,  and  in  this  country.  See 
YoL  I.  §  933,  940-944,  970. 

A  Vol.  I.  §  470  (2) ;  C.  v.  Kirby,  2  Cuah. 
577  ;  8.  V,  Emery,  76  Mo.  348.  The  stab- 
bing of  a  justice  of  the  peace  used  to  be 
punishable  by  the  cutting  off  of  the  right 
hand,  if  done  after  coming  into  Westmin- 
ster Hall,  but  otherwise  if  before.  Old- 
field's  Case,  12  Co.  71. 

a  U.  S.  o.  Hand,  2  Wash.  0.  C.  435 ; 
Respublica  v.  I>e  Longchamps,  1  DalL 
111.  A  secretary  of  legation  is  an  em- 
bassador within  this  rule.  Respublica  o. 
De  Longchamps,  supra.  And  see  VoL  L 
§  126-129. 

>  U.  S.  V.  Liddle,  2  Wash.  C.  C.  205 ; 
U.  8.  V.  Ortega,  4  Wash.  C.  C.  531 ;  U.  & 
t;.  Benner,  Bald.  234, 240.  But  see  U.  8.  v. 
Hand,  2  Wash.  C.  C.  435. 

«  C.  V.  Kirby,  2  Cush.  577 ;  Rex  v.  Gor- 
don, 1  East  P.  C.  315,  352.  Bat  see  Reg. 
V.  Forbes,  10  Cox  C.  C.  362. 

*  Alexander's  Case,  1  Broun,  28. 
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§  52.  Hlement  in  Attempt.  —  Both  under  the  common  law  and 
by  nnmerouB  statutes,  assault  is  among  the  overt  acts  which,  in 
comhination  with,  the  specific  evil  intent,  constitute  the  punish- 
able attempt.^  The  assaults  of  this  class  are  quite  diverse  ;  they 
are  explained  in  part  in  our  first  volume  under  the  title  Attempt, 
and  in  part  in  this  volume  and  in  the  work  on  Statutory  Crimes 
under  the  titles  of  the  several  offences,  as.  Homicide,  Larceny, 
Bape,  and  the  like. 

§  53.  1.  Btatutoxy  A^iravations  other  than  Attempts.  —  Statutes 

have  created  various  aggravations  which  are  not  attempts,  but 
substantive  crimes.*    For  example, — 

2.  Stabbing  —  Wounding  —  Bhooting.  —  In  England  and  in  our 
States  generally,  there  are  statutes  against  stabbing,'  striking, 
woandmg,^  shooting,^  and  the  like.  The  meaning  of  the  princi- 
pal words  in  them  is  explained  in  "  Statutory  Crimes."  •  The  stat- 
utes give  some  of  these  assaults  the  aggravation  also  of  an  ulterior 
eTil  intent. 

3.  With  Deadly  Weapon.  —  Likewise  we  have  statutes  making 
specially  punishable  an  assault  with  a  ^^  deadly  weapon,"  with  a 
"  dangerous  weapon,"  with  a  "  knife,  dirk,  dagger,"  and  with  other 
like  things.^ 

4.  To  extort  Confession.  —  Under  a  statute  making  punishable 
''all  persons,  to  the  number  of  two  or  more,  who  abuse,  whip,  or 
beat  any  person,  upon  any  accusation  real  or  pretended,  or  to  force 
such  person  to  confess  himself  guilty  of   any  offence,"  it  was 


^  Vol  L  §  733, 736»  748  (1 ),  750 ;  Stat 
Crimes,  §  492-^99,  744. 

'  For  iUnstratioiiB  other  than  those  fol- 
lowing in  the  text,  see  Johnson  v.  S.  7 
Tex.  Ap.  210;  Bell  v.  S.  18  Tex.  Ap.  53, 
51  Am.  R.  298 ;  Keley  v.  S.  12  Tex.  Ap. 
245;  S.  V.  Hnntley,  91  N.  C.  617 ;  8.  r. 
Stxnble,  71  Iowa,  11. 

*  Hodges  V,  8.  15  Ga.  117 ;  Hamphries 
r.  S.  5  Misso.  203 ;  Rex  v.  Dyson,  1  Stark. 
246;  S.  9.  Brown,  21  La.  An.  347 ;  Stat. 
Crunea,  §  315. 

*  Reg.  V.  Bowen,  Car.  &  M.  149 ;  C.  r. 
Gallagher,  6  Met.  565 ;  Rex  v.  CoUison,  4 
Car.  ft  P.  565;  Rex  v.  Griffith,  1  Car.  ft 
P.  298 ;  Reg.  v.  Ward,  Law  Rep.  1  C.  C. 
356, 12  Cox  C.  C.  123 ;  S.  9.  Ray,  37  Mo. 
365 ;  Callahan  v,  8. 21  Ohio  St.  306 ;  Stat. 
Crimes,  §  216, 314. 

^  •  Bex  0.  Yoke,  Ross,  ft  By.  531 ;  Roh- 


Insonv.  S.  31  Tex.  170;  HeUer  v.  S.  23 
Ohio  St.  582;  Reg.  v.  FretweU,  Leigh  ft 
C.  443, 9  Cox  C.  C.  471 ;  Reg.  v,  LaUement, 
6  Cox  C.  C.  204. 

*  "  Assatilt.''  —  As  to  the  meaning  of 
the  word  assault  in  a  statute,  see  Hum* 
phries  V.  S.  5  Misso.  203 ;  S.  v.  Freels,  3 
Humph.  228 ;  Evans  v.  8.  1  Humph.  394 ; 
Stat.  Crimes,  §  216. 

7  P.  V.  Congleton,  44  Cal.  92 ;  a  o. 
Napper,  6  Nev.  113;  8.  o.  Franklin,  36 
Tex.  155;  Prior  v.  8.  41  Ga.  155;  Mo- 
Kinney  v.  8.  25  Wis.  378 ;  8.  p.  Herdina, 
25  Minn.  161 ;  P.  v.  Pape,  66  Cal.  366 ;  P. 
V.  Comstock,  49  Mich.  330;  Hilliard  v.  8. 
17  Tex.  Ap.  210;  Wilson  v.  8.  15  Tex. 
Ap.  150;  P.  V.  Emmons,  61  Cal.  487; 
Regan  t;.  8.  46  Wis.  256 ;  P.  v.  Hickey,  U 
Hun,  631. 
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deemed  that  the  accusation  must  be  the  motive  for  tlie  assault ; 
aud  where  its  purpose  was  to  chastise  the  person  for  having 
whipped  a  son  of  the  assailant,  the  case  was  held  not  to  be  within 
the  statute.^ 

§  54.  PuniBh  Siimmaxily  —  Constitutional.  —  A  statute  providing 
"  that  hereafter  no  assault,  battery,  aflfray,  riot,  rout,  or  unlawful 
assembly  shall  be  held  or  considered  an  indictable  offence,  but  the 
same  shall  be  prosecuted  and  punished  in  a  summary  mode  before 
a  justice  of  the  peace,"  was  adjudged  not  unconstitutional.^ 

YII.  Remaining  and  Connected  Questions. 

§  55.  1.  Misdemeanor  —  How  Poniahed.  —  Assault  is  misde- 
meanor, not  felony ;  ^  therefore  at  the  common  law  punishable  by 
fine  and  imprisonment,  to  which  may  be  added  bonds  to  keep  the 
peace.*    Even  — 

2.  An  Aggravated  Aasault — is  at  the  Common  law  only  misde- 
meanor;^ but  by  force  of  statutes  some  of  the  aggravations 
are,  in  some  of  our  States  and  in  England,  made  felonies.^ 
Hence,  — 

8.  The  inatigator  —  to  an  assault,  when  only  a  misdemeanor,  is 
on  its  commission  a  principal  therein,  though  he  was  not  person- 
ally present.'' 

§  56.  Connected  with  Other  Crimes  —  (Battery  —  Rape  —  Hom- 
icide —  False  Imprisonment  —  Riot  —  Affiray  —  Burglary).  —  This 
o£Fence  forms  a  part  of  and  is  included  within  some  others,  as 
explained  in  tlie  preceding  volume.®  Thus,  in  every  battery  there 
is  an  assault.^  So  there  is  in  every  rape  ^^  and  in  most  murders,^ 
but  perhaps  not  in  every  murder  ;^*^  except  as  in  some  of  the 

*  P.  V.  WUsoD,  9  Cal.  259 ;  S.  v.  Swann, 
65  N.  C.  SS(K  Soo  C.  v.  McLaaghlin,  12 
Cash.  612. 

•  Reg.  V.  Woodhall,  12  Cox  C.  C.  240, 
4  EDg.  529 ;  P.  v.  War,  20  CaL  117 ;  S.  v. 
Davis,  29  Mo.  391. 

7  8.  V.  Ljmburn,  1  Brev.  897, 2  Am.  D. 
669;  Vol.  I.  §  685,  686. 

8  VoL  I.  §  773  et  seq.,  790  a  et  deq. 
»  Vol.  I.  i  548  (1) ;    ante,  §  28,  33. 

w  Reg.  i;.  Allen,  2  Moody,  179. 

n  Vol.  I.  §  795 ;  S.  v.  Nichols,  8  Conn. 
496.  And  see  Reg.  v,  Molroy,  3  Crawf. 
&DixC.  C.  318. 

i»  Edsall  V.  RasseU,  6  Jar.  996,  999. 


1  Underwood  v.  8.  25  Ala.  70. 
^  8.V.  Ledford,  3  Misso.  102.    As  to  a 
like  statute  in  Indiana,  see  S.  v,  Hailstock, 

2  Blackf .  257 ;  in  Arkansas,  see  8.  v.  Cox, 

3  Eng.  436.  As  to  a  Connecticat  statate 
concerning  secret  assaults,  see  Northrop  u. 
Brash,  Kirby,  108. 

>  C.  V.  Barlow,  4  Mass.  439 ;  Marphy 
V.  C.  23  Grat.  960. 

*  Vol.  I.  §  940,  945  (1).  And  see  Vol. 
I.  §  933;  1  East  P.  C.  406,  407;  1  Rnss. 
Crimes,  3d  Eng.  ed.  760;  Petty  v.  San 
Joaquin  Court,  45  Cal.  245.  How,  where 
there  is  also  a  civil  suit  for  the  same  as- 
sault, see  Vol.  L  §  264-266 ;  Rex  i;.  Mahon, 

4  A.  &  K  575. 
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States,  this  consequence  is  avoided  by  the  rule  that  the  same  iden- 
tical act  cannot  be  both  a  felony  and  a  misdemeanor.^    It  ap- 
pears to  be  the  doctrine,  not  firmly  established,  that  every  false 
imprisonment  includes  an  assault ;  ^  while  there  may  be  a  false 
imprisonment  which  does  not  include  a  battery.'    Probably  the 
law  admits  of  riots  which  are  not  likewise  assaults ;  but  however 
this  may  be,  if  there  is  an  indictment  for  riot  and  assault,  the  de- 
fendant may  be  convicted  of  the  assault  only  ;^  and  if  he  is  ac- 
quitted of  the  indictment  generally,  he  cannot  afterward  be  pro- 
ceeded against  for  the  assault.^    Likewise,  in  the  language  of  a 
learned  judge,  the  charge  in  an  indictment  for  affray  ^^  necessarily 
inclades  that  of  an  assault  and  battery."  ^    There  is  no  assault  in 
bui^lariously  breaking  and  entering  a  dwelling-house  with  the  in- 
tent to  commit  therein  a  rape.^ 

§  57.  An  Attempt,  —  where  the  overt  act  is  assault,  is  a  com- 
pound of  two  ingredients ;  namely,  first,  the  assault ;  secondly, , 
the  intent  to  do  the  ulterior  mischief.' 

§  58.  Distlngnished  from  Battery  In  Statute.  —  An  assault  not 

being  also  a  battery,  if  a  statute  provides  a  special  punishment 
for  one  who  commits  assault  with  the  intent  to  kill,  it  need  not  to 
complete  the  offence  progress  to  a  battery.^ 

§  69.  "  Force  and  Violence."  —  Where  it  was  made  heavily  pun- 
ishable for  one  ^^  armed  with  a  dangerous  weapon "  to  ^'  assault 
another  with  force  and  violence,  and  with  intent,"  <fec.,^^  the  offence 
was  held  not  to  be  committed  merely  by  snatching  a  bank-bill 
from  the  hand  of  a  man  holding  it ;  though  in  the  operation  the 
hand  is  touched,  yet  not  with  violence  or  with  the  intent  to 
injure  him.^^ 

§  60.  1.  The  Intent.  —  It  is  not  necessary  in  simple  assault  that 
there  should  be  the  specific  purpose  to  do  a  particular  injury,  but 


>  Vol  I.  §  787,  815. 

*  Ante,  §  26  (1).  And  see  Long  o. 
Bogen,  17  Ala.  540. 

* "  It  has  been  sappoeed  that  every 
impriaonment  indndee  a  battery  (BnlL 
N.  P.  c  4,  p.  22;  and  the  opinion  waa 
adopted  by  Lord  Kenyon  in  Oxley  v. 
Hower,  and  another,  2  Selw.  N.  P.  tit. 
Imprisonment,  I.) ;  bnt  this  doctrine  was 
denied  in  a  recent  case  where  it  was  said 
by  the  conrt  that  it  was  absnrd  to  contend 
thst  every  imprisonment  included  a  bat- 
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tery  (Emmett  v.  Lyne,  1  New  Rep.  255).'** 
1  Rnss.  Crimes,  Sd  Eug.  ed.  754. 

*  Rex  V.  Hemings,  2  Show.  93 ;  YoL  I. 
§795. 

*  Rex  V.  Heaps,  2  Salk.  593. 

*  Battle,  J.  in  S.  t;.  Stanly,  4  Jones 
N.  C.  290,  292. 

7  Reg.  V,  Watkins,  Car.  &  M.  264. 
>  And  see  Vol  I.  §  729,  735,  736; 
ante,  §  52. 

*  8. 17.  McClure,  25  Mo.  338. 

10  Mass.  Rev.  Stats,  c.  125.  §  16. 
u  C.  V,  Ordway,  12  Cush.  270. 
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general  malevolence  or  recklessness  is  sufficient.^  Thus,  if  one 
snaps  a  pistol  at  another,  not  knowing  whether  it  is  loaded  and  not 
seeking  to  know,  and  it  is  discharged  and  the  ball  hits  the  otlier, 
he  commits  an  assault.^  It  is  otherwise  where  injury  follows  the 
mere  playful  handling  of  a  firearm  mistakenly  believed  not  to  be 
loaded.^  And  in  aggravated  assault,  where  the  statute  requires  a 
specific  intent,  the  existence  of  this  intent  as  a  fact  is  indispen- 
sable.^ It  will  help  this  inquiry  to  consider  the  criminal  assault 
as  — 

2.  Compared  with  Givtt  Ajisaiilt.  —  Assault  is  one  of  those 
wrongs  for  which  ordinarily  a  civil  suit  is  maintainable  without 
prejudice  to  the  indictment.^  And  the  principles  governing  the 
two  proceedings  are  in  the  main  the  same ;  indeed,  an  eminent 
American  judge  once  observed  that  the  party  is  always  answer- 
able to  the  public  by  indictment  when  he  is  to  the  private  person 
by  action.^  Still  there  is  doubtless  some  slight  difference,  partic- 
ularly as  to  the  intent.^  True,  the  law  does  not  hold  one  liable  in 
the  civil  action  of  trespass  to  the  person  where  the  injury  comes 
purely  from  an  unavoidable  accident,  and  there  is  no  fault  or  care- 
lessness in  him;®  yet  without  drawing  a  very  clear  or  nice  dis- 
tinction, we  may  conclude  that  it  admits  of  a  civil  liability  where 
there  is  a  less  degree  of  mental  mischief  or  negligence  than  is 
required  to  charge  one  criminally.^    If  a  mere  accident,  involving 


1  C.  V.  Lister,  15  Philad.  405 ;  Cowlej 
V.  S.  10  Lea,  282. 

'  C.  V.  McLanghlin,  5  Allen,  507. 

>  Robertson  v.  S.  2  Lea,  239, 81  Am.  R. 
602.  And  see  farther,  as  to  mistake  of 
fact,  Spicer  v.  F.  11  Bradw.  294. 

♦  Ante,  §  57 ;  Vol.  L  §  729  (4).  730, 
736 ;  Camthers  v.  8.  13  Tex.  Ap.  339. 

«  VoL  L  §  264-866. 

s  Rnffin,  C.  J.  in  S.  v.  Gibson,  10  Ire. 
214,  215.    See,  also»  Vol.  L  §  1073-1076. 

7  VoL  L  §  21S-221,  286-288,  330. 

s  Wakeman  v,  Robinson,  1  Bing.  213 ; 
Brown  v.  Kendall,  6  Cnsh.  292 ;  Dicken- 
son V.  Watson,  T.  Jones,  205 ;  Underwood 
V.  Hewson,  1  Stra.  596. 

»  Weaver  v.  Ward,  Hob.  134 ;  Rex  v. 
Gill,  1  Stra.  190;  Bollock  v.  Babcock,  3 
Wend.  391.  In  snch  a  case  as  James  v. 
Campbell,  5  Car.  &  P.  372,  where  it  was 
held  that  if  one  of  two  persons  fighting, 
nnintentionallf  strikes  a  third,  he  is  an- 
swerable in  an  action  for  damages,  there 
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wonld  perhaps  be  also  a  criminal  liabilitj, 
as  see  Vol.  I.  §  327-336, 375,  and  notes ; 
1  Rnss.  Crimes,  3d  Eng.  ed.  755,  note. 
In  Weaver  v.  VV^ard,  above  cited,  it  was 
held  that  if  one  trained  soldier  wounds 
another  in  skirmishing  for  exercise,  an 
action  of  trespass  will  lie,  nnless  it  also 
appears  that  he  was  gniltj  of  no  negli- 
gence,  and  the  injnry  was  inevitable. 
"  For  though,"  says  the  report,  "  it  were 
agreed  that  if  men  tilt  or  tonmey  in 
the  presence  of  the  king,  or  if  two  mas- 
ters of  defence  playing  their  prizes  kiU 
one  another,  that  this  shall  be  no  felony ; 
or  if  a  Innatic  kill  a  man,  or  the  like; 
becanse  felony  must  be  done  animofd<h 
nico :  yet  in  trespass  which  tends  only  to 
give  damages  according  to  hnrt  or  loss, 
it  is  not  so.  And  therefore  if  a  Innatic 
hnrt  a  man,  he  shall  be  answerable  in 
trespass ;  and  therefore  no  man  shall  be 
excused  of  a  trespass  (for  this  is  the 
nature  of  an  excuse  and  not  of  a  justifi- 
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neither  carelessness  nor  any  other  wrong  in  the  intent,  will  not 
lay  the  foundation  for  a  civil  liability,  plainly  it  cannot  for  a  crim- 
inal.^ On  the  other  hand,  it  is  not  always  necessary  to  the  crim- 
inal offence  that  there  should  be  a  specific  determination  to 
commit  an  assault,  or  a  battery,  or  any  other  crime  which  in  law 
includes  an  assault.'    Moreover, — 

§  61.  Civil  and  Criminal  farther  diatingoislied.  —  There  are  cases 

in  which  an  indictment  will  lie  while  still  the  civil  injury  cannot 
be  practically  redressed ;  as,  for  instance,  if  a  wife  is  assaulted 
and  dies,  the  husband  cannot  pursue  his  civil  remedy,  which 
ceased  with  her  life.^    But  the  criminal  liability  remains. 

§  62.  Attempt  to  commit  Assanlt.  —  The  reader  has  not  failed 
to  discern  that  an  assault  is  in  itself  a  particular  kind  of  attempt.^ 
It  wonld  seem,  therefore,  not  possible  there  should  be  an  indict- 
able attempt  to  commit  a  simple  assault.^  Yet  perhaps  there 
may  be  such  to  commit  an  aggravated  or  compound  assault,  —  a 
matter,  however,  which  requires  no  elucidation  here,  being  refer- 
able to  principles  explained  under  the  title  Attempt^  in  the  pre- 
ceding volume  J  And  the  court  of  the  District  of  Columbia  held 
that  an  indictment  at  common  law  lies  for  a  solicitation,  which  is 
one  form  of  attempt,®  to  inflict  a  battery.* 


cation,  pnut  ei  bene  Ucuit),  except  it  may 

be  judged  utterly  without  hit  fanlt :  as,  if 

a  man  by  force  take  mj  hand  and  strike 

700;  or,  if  here  the  defendant  had  said 

that  the  plaintiff  ran  across  his   piece 

while  it  was  discharging ;  or  had  set  forth 

the  case  with  the  circumstances  so  as  it 

had  appeared  to  the  court  that  it  had  been 

bentable,  and  that  the  defendant  had 

committed  no  negligence  to  give  occasion 

to  the  hort."    p.  134  a. 

1  I  Kuss.  Crimes,  Sd  £ng.  ed.  754, 755. 

'In  Keay's  Case,    1    Swinton,  543, 

Scotch,  Lord  Cockhum  said :   ''  It  may 

appear  on  proof  that  the  panel  had  no 

actual  intention    of    injuring   the   boy. 

Bat  there  may  be  a  constructive  inten- 


tion/'    See  also  C.  v,  Bandall,  4  Gray, 
36,  38. 

>  Biggins  V.  Butcher,  Telv.  89. 

•  See  ante,  §  23,  note. 

•  See  Rex  v.  Butler,  6  Car.  &  P.  368. 

>  VoL  L  §  723  et  seq. 

7  And  see  Bex  v.  Phillips,  6  East,  464 ; 
Rex  V.  Williams,  2  Camp.  506. 

•  Vol.  I.  §  768,  768  a,  769. 

•  U.  S.  V.  Lyles,  4  Cranch  C.  C.  469, 
"  Morsell,  J.  not  very  clear,  and  Thraston, 
J.  doubting,  Cranch,  C.  J.  not  doubting." 
Conaplraoy.  —  So  there  may  be  an  in- 
dictable conspiracy,  another  form  of  at- 
tempt, to  commit  the  offence  of  assault 
and  bttttezy. 


For  ATTEMPT,  see  Vol.  I.  §  723-772  a. 

BANKRUPTCY,  see  Dir.  &  F.  5  230-289. 
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CHAPTER  IV. 


BARBATBT. 


Oonsiilt, — for  the  pleading,  practice,  and  eyidence,  Crim.  Pro.  n.  §  9&-103 ;  Dir. 
&  F.  §  778,  779 ;  and  for  variouB  qnestions,  the  indexes  to  this  series  of  books. 

Oompare  —  with  the  titles  Champerty  and  Maintenance  in  this  Tolnme,  and 
Koisance  in  the  first  volnme. 

§  63.  1.  Hiatorioai.  —  This  offence,  termed  also  common  bar- 
ratry, fell  under  the  frequent  animadversion  of  the  law  in  ancient 
times.  But  we  have  few  modern  adjudications  relating  to  it, 
therefore  little  can  be  said  of  it  further  than  to  repeat  what  is 
found  in  the  old  books.    Still, — 

2.  Common  Law.  —  There  is  no  doubt  that  this  old  offence,  in 
its  leading  doctrines,  has  with  us  and  at  the  present  day  a  com- 
mon-law existence.^ 

§  64.  1.  Defined.  —  In  the  preceding  volume  ^  was  repeated  the 
definition  of  Blackstone ;  namely,  '^  common  barratry  is  the  of^ 
fence  of  frequently  exciting  and  stirring  up  suits  and  quarrels 
between  his  Majesty's  subjects  either  at  law  or  otherwise."  * 

2.  Dootrine  in  Brief. — In  a  case  reported  by  Coke  the  court 
said :  '^  A  common  barrator  is  a  common  mover  or  stirrer  up  or 
maintainor  of  suits,  quarrels,  or  parties,  either  in  courts  or  in  the 
country,  —  in  courts  of  record,  and  in  the  county,  hundred,  and 
other  inferior  courts.  In  the  country,  in  three  manners :  in  dis- 
turbance of  the  peace ;  in  taking  or  detaining  of  the  possession  of 
houses,  lands,  or  goods,  Ac,  which  are  in  question  or  controversy, 
not  only  by  force,  but  also  by  subtlety  and  deceit,  and  for  the 
most  part  in  suppression  of  truth  and  right ;  by  false  invention, 
and  sowing  of  calumny,  rumors,  and  reports,  whereby  discord 
and  disquiet  arise  between  neighbors."^ 

1  And  see  C.  v.  Davis,  11  Pick.  432.  see  1  Gab.  Crim.  Law,  187 ;  I  Hawk.  P.  C. 

>  Vol.  I.  §  641  (1).  Cnrw.  ed.  p.  474,  475;  Co.  Lit.  368;  S.  o. 

*  4  Bl.  Com.  134.  Chitty,  1  BaUey,  379,  897. 
4  Case  of  Barretrj,  8  Co.  36  6.    And 
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§  65.  1.  AnalosooB  to  what  Offsnces.  —  This  offence  has  resem* 
blajices  to  some  others;  as,  champerty  and  maintenance,^  libel,' 
spreading  false  news,^  forcible  entry  and  detainer.^  On  the  other 
hand,  it  differs  from  these ;  and  a  prominent  difference  is  that  — 

2.  Cnmoiative  Acts.  —  While  the  offences  just  named  may  seyer- 
ally  be  committed  by  a  single  act,  or  by  a  series  of  acts  constitut- 
ing one  transaction,  common  barratry  is  a  quarrel,  as  Coke  says, 
"not  in  one  or  two,  but  in  many,"  cases,*    Thus, — 

3.  "Common" — How  many  InBtaiicas. — The  indictment  must 
charge  the  offender  with  being  a  '^  common  barrator ; "  ^  and  the 
proof  must  show  at  least  three  instances  of  offending.  Three 
seem  to  be  ordinarily  sufficient,  probably  not  always,  —  a  question 
not  clearly  settled  by  the  authorities  J 

§  66.  Whether  by  Buits  in  One's  own  Right.  —  ^^  It  hath  been 
holden,"  says  Hawkins,  ^^that  a  man  shall  not  be  adjudged  a 
barrator  in  respect  of  any  number  of  false  actions  brought  by 
him  in  his  own  right.  However,  if  such  actions  be  merely 
groundless  and  vexatious,  without  any  manner  of  color,  and 
brought  only  with  a  design  to  oppress  the  defendants,  I  do  not 
see  why  a  man  may  not  as  properly  be  called  a  barrator  for 
bringing  such  actions  himself  as  for  stirring  up  others  to  bring 
them,"  8  This  view,  evidently  correct  in  principle,^  is  not  without 
foundation  in  authority .^^ 

§  66  a.  Oro^ndieM.  —  Whatever  we  deem  of  maintenance,  which 
consists  of  upholding  others  in  their  quarrels,  constituting  a 
species  of  conspiracy  against  the  public  repose,^^  juridical  reason 
indicates  that  if  barratry  can  be  committed  without  the  combi- 
nation of  numbers,  the  litigation  whereby  it  is  perpetuated  must 
be  groundless.  For  surely  it  cannot  be  a  crime  for  a  man  to 
carry  on  in  court  as  many  just  causes  as  the  wickedness  of  others 
compels.    In  this  shape  is  the  California  statute,  and  under  it  the 


1  Y(A.  I.  §  541  (1);  post,  Champerty 
and  Mainteiuuice. 

«  Vol.  L  §  540  (4),  591  (4),  734  (2) ; 
post,  Libel  and  Slander. 

*  Vol.  L  §  472-478. 

*  VoL  L  §  536-636,  poet,  Forcible  £n- 
tij  and  Detainer. 

^  Case  of  Barretry,  8  Ca  86  ft,  87  6; 
Rex  V.  Boberts,  1  Camp.  399,  400. 

*  Oiie  of  Barretry,  sapra ;  Train  ft 
Heard  F^»c  65;   Bex  v.  Hardwicke,  1 


Bid.  282 ;  1  Hawk.  P.  C.  Cnrw.  ed.  p.  475, 
§9;  Crim.  Pro.  II.  §99. 

T  C.  r.  McCnlloch,  15  Mass.  227;  C.  u. 
Davis,  11  Pick.  432,435;  C.  v,  Tnbbe,  1 
Cosh.  2,  8;  S.  v.  Chitty,  1  Bailey,  379. 

■  1  Hawk.  P.  C.  Curw.  ed.  p.  475,  §  3. 

»  See  Vol.  I.  §  588 ;  C.  r.  McCulloch, 
15  Mass.  227;  1  Gab.  Crim.  Law,  187 ;  3 
GreenL  Er.  §  67. 

1^  AnonymooB,  3  Mod.  97. 

u  Poet,  %  122. 
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court  has  held  that  one  maj  lawfully  sell  information  of  an  out- 
standing title  to  land  in  the  adverse  possession  of  another,  and 
aid  in  the  purchase  of  such  title.^  Yet  not  inconsistently  with 
this  doctrine, — 

§  67.  Jiutioe  of  Peace  —  Bolts  before  mmsalf.  —  A  majority  of 
the  Soutli  Carolina  Court  held  that  a  justice  of  the  peace  commits 
this  offence  by  stimulating  criminal  prosecutions,  to  be  brought 
before  himself  as  magistrate ;  and  in  defence  it  is  insufficient  that 
they  were  not  groundless,  if  he  stirred  them  up  to  exact  fees  for 
afterward  haying  them  discontinued.'  Whether  the  name  for  this 
sort  of  evil-doing  is  barratry  or  not,  plainly  it  is  a  gross  mal- 
feasance in  office,  within  the  same  reasons  as  other  cases  wherein 
it  has  been  often  adjudged  indictable.' 

§  68.  Attorney.  —  ^^  But  it  seems,"  adds  Hawkins,  ^^  that  an  at- 
torney is  in  no  danger  of  being  judged  guilty  of  barratry,  in  re- 
spect of  his  maintaining  another  in  a  groundless  action  to  the 
commencing  whereof  he  was  no  way  privy."  * 

§69.  1.  Miadomeanor  —  How  PnniBbed.  —  Barratry  is  a  com- 
mon-law misdemeanor,  punishable  by  fine  and  imprisonment ;  ^  to 
which,  of  course,  may  be  added  bonds  to  keep  the  peace  and  be  of 
good  behavior.'    And  — 

2.  DiAbarrlng  Lawyer.  —  If  the  offenders  ^^  be  of  any  profession 
relating  to  the  law,  they  ought  also  to  be  further  punished  by 
being  disabled  to  practise  for  the  future."  ^ 

1  Lacas  v.  Pico,  56  CaL  126.  note ;  8.  v,  Chitty,  1  Bailey,  379 ;  1  Gab. 

>  S.  V.  Chitty,  1  Bailey,  379.  Crim.  Law,  138 ;  VoL  I.  §  940-947. 

«  Port.  §  972-977.  •  Vol.  I.  §  945 ;  ante,  §  55  (1). 

«  1  Hawk.  P.  C.  Cnrw.  ed.  p.  475,  §  4.  M  Hawk.  P.  C.  Corw.  ed.  p.  41%  J 14 ; 

*  Case  of  Banetry,  8  Co.  Fras.  ed.  86  6,  S.  v.  Chitty,  sapia.    And  see  poet,  §  255. 


For  BASTARDY,  see  Stat.  Crimes,  and  Dir.  &  F. 
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CHAPTER  V. 

BATTEBT. 

S  69  a.  Introduction. 
70-72  d.  Common-law  Batterj. 
72  «.  Statntorj  Batteries. 

Compare  —  with  the  foregoing  dtle  Amanita  whereof  this  chapter  is  a  sort  of 
eondnnation.  And  for  something  of  the  statntory  oifence,  see  Stat.  Crimes,  §  500- 
515.  For  the  pleading,  prsctioe,  and  eridence,  Crim,  Pro.  II.  §  54-70  a ;  Dir.  ft  F. 
§  200-229.  For  varions  farther  particnlaiB  consult  the  indexes  to  this  series  of  books. 
For  the  dril  tort,  see  Bishop  Non-Con.  Law,  §  186-204. 

§  69  a.  How  Chapter  divided.  —  We  shall  consider,  I.  Com* 
mon-law  Battery ;  IL  Something  of  Statntory  Batteries. 

I.  C(ymman4aw  BaUery. 

§  70.  DeOned.  —  A  battery,  as  defined  in  the  first  volume,  is  any 
nnlawf ul  beating,  or  other  wrongful  physical  violence  or  constraint, 
inflicted  on  a  human  being  without  his  consent.^    Hence,  — 

§  71.  1.  Relation  to  AaaaQit.  —  In  most  instances,  a  battery  is  an 
ttsaolt  which  has  travelled  to  the  accomplishment  of  its  purpose ; 
bemg  the  substantive  offence  to  commit  which  assault  is  the  at- 
tempt' The  distinction  appears  to  be  that  in  every  battery  there 
is  an  assault,'  but  there  may  be  an  indictable  attempt  to  commit 
a  battery  which  does  not  amount  to  assault.^    Hence  also,  — 

2.  Hisewhere — Here.  —  The  doctrine  of  battery  was  necessarily 
in  the  main  treated  of  under  the  title  Assault.  But  there  remain 
for  this  place  a  few  explanations ;  in  connection  with  which,  to 

1  Vol.  L  S  548  (1).    And  see  Johnson  Chrw.  ed.  p.  110,  §  2.    Rnssell,  in  defin- 

V.  Tompkins,  Bald.  571,  600.     Hawkins  ing,foUow8  the  substance  of  this  definition, 

isyv:  "It  seems  that  any  injury  what-  1  Rnss.  Crimes,  5th  Eng.  ed.  957,  958. 

eoerer,  be  it  never  so  sinall,  being  act-  And  compare  with  definitions  of  assault, 

asUy  done  to  the  person  of  a  man  in  an  ante,  J  23  and  note, 
tngry,  rerengefnl,  rude,  or  insolent  man-  '  Ante,  §  57,  62. 
oer,— as,  by  spitting  in  his  face,  or  any         *  Ante,  g  ZZ,  56 ;  Johnson  u.  S.  17  Tex. 

way  touching  him  in  anger,  or  yiolently  515. 
jostling  him  out  of  the  way,  —  Is  a  battery         ^  Ante,  §  23,  note, 
in  the  eye  of  the  law."    1  Hawk.  P.  C. 
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render  the  whole  subject  more  ctear,  will  be  given  in  altered 
forms  of  words  some  condensed  repetitions  of  what  is  laid  down 
in  the  previous  chapter. 

§  72.  1.  Physloal  Toaoh  —  (Combined  with  what).  —  A  battery 
requires  some  sort  of  physical  touch,  not  necessarily  with  the 
hand,  or  with  anything  held  in  it,  nor  need  it  be  upon  the  nude 
flesh.  But  the  slightest  touching  of  another,^  or  of  his  clothes 
or  cane  or  anything  else  attached  to  his  person,  if  unlawful  ^  or 
with  intent  to  injure  ^  and  against  his  will,* — especially  (elements 
not  in  strict  law  essential  *)  when  angry,  rude,  insolent,  or  lust- 
ful,® —  will  suflBice.^    For  example,  — 

2.  Spitting  —  Throwing  Water — Batting  Dog  on.  —  A  common 

illustration  of  a  battery  is  where  one  spits  in  another's  face,^  or 
on  his  body,®  or  throws  water  on  him,^^  or  by  encouraging  a  dog 
causes  him  to  be  bitten.^^    So, — 

§  72  a.  1.  Unlawful  Act  restating  in  Injury.  —  On  principle,  and 
in  some  degree  on  the  authorities,  which  are  not  quite  distinct  as 
to  the  limits  of  the  doctrine,  any  unlawful  act  of  a  sort  immedi- 
ately dangerous  to  another  or  others  physically,  is,  if  physical  in- 
jury ensues  to  any  one,  a  battery  of  the  one  in  fact  injured.  To 
particularize,  — 

2.  Hitting  Wrong  Person  —  Indiscriminate.  —  A  familiar  illustra- 
tion is  a  blow  aimed  at  one  person  and  taking  effect  on  another : 


1  1  Rubs.  Crimes,  5th  Eng.  ed.  957, 
958.  "  For  the  law  cannot  draw  the  line 
hetween  different  degrees  of  violence, 
and  therefore  totally  prohibits  the  first 
and  lowest  stage  of  it,  —  every  man's  per- 
son being  sacred,  and  no  other  having  a 
right  to  meddle  with  it  in  any  the  slightest 
manner."    lb. 

s  Ante,  §  37;  S.  v.  Shelton,  79  N.  C. 
605 ;  Agnew  o.  Jobson,  13  Cox  C.  C.  625, 
19  Eng.  Rep.  612.  And  see  C.  v.  Adams, 
114  Mass.  323,  19  Am.  R.  362. 

*  Richels  v.  S.  1  Sneed,  606.  Compare 
with  C.  o.  McLaughlin,  5  Allen,  507. 

*  Ante,  §  35;  S.  ».  Pickett,  11  Nev. 
255,  21  Am.  R.  754;  Dnncan  t;.  C.  6 
Dana,  295  ;  Smith  v.  8.  12  Ohio  St.  466, 
80  Am.  D.  356. 

^  See,  among  other  authorities,  S.  v. 
Shelton,  supra ;  Agnew  v.  Jobson,  snpra ; 
Forde  17  Skinner,  4  Car.  &  P.  239;  Gray 
V  Ayres,  7  Dana,  375,  32  Am.  D.  107 ; 
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Hill  17.  S.  63  Ga.  578,  36  Am.  R.  120. 
And  see  S.  v.  Neff,  58  Ind.  516;  Coward 
i;.  Baddeley,  4  H.  &  N.  478. 

*  Ante,  §  36;  Goodnim  v.  8.  60  Ga. 
509;  Ridont  v,  8.  6 'Tex.  Ap.  249; 
Schuek  i;.  Hagar,  24  Minn.  339. 

7  Johnson  v.  8. 17  Tex.  515;  Respab- 
lica  V.  De  Longchampe,  1  DalL  111,  114 ; 
8.  r.  Davis,  1  HiU,  8.  C,  46 ;  0.  8.  v. 
Ortega,  4  Wash.  C.  C.  531,  534 ;  McCalley 
V.  8.  62  Ind.  428;  8.  v.  PhiUey,  67  Ind. 
304 ;  Howard  v.  8.  67  Ind.  401 ;  Reg.  v. 
Day,  I  Cox  C.  C.  207,  208.  And  see 
Rich  V.  Hogeboom,  4  Denio,  453 ;  Maren- 
tille  V,  Oliver,  1  Penning.  379. 

>  1  Hawk.  P.  C.  Curw.  ed.  p.  110,  §  2; 
Reg.  V.  Cotesworth,  6  Mod.  172. 

*  Caims's  Cftse,  I  Swinton,  597,  610. 
M  PorseU  w.  Home,  3  Nev.  &  P.  564. 

u  1  Rass.  Czimee,  6th  Eng.  ed.  by 
Prentice,  958. 
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it  is  a  battery  of  the  latter.^  And  it  is  the  same  where  an  indis- 
crimmate,  dangerous  act  harms  a  particular  person,  —  as  where  a 
mau  discharges  a  gun  '  or  throws  a  lighted  squib  ^  into  a  crowd,  — 
it  is  a  battery  of  the  one  hit.    In  like  manner, — 

3.  XSzpoBnre  to  "Weather.  —  The  wilful  exposure  of  a  helpless 
and  dependent  human  being  to  the  elements,  whereby  physical 
detriment  ensues,  is  a  battery  of  him.^    So  also, — 

4.  Leaving  Harmfid  Thing.  —  It  is  a  battery  to  leave  a  delete- 
rious substance  for  an  individual  to  find  and  take,  if  he  takes  it 
and  is  injured  thereby.^  The  inanimate  thing  which  inflicts  the 
injury  is  the  innocent  agent  ^  of  him  who,  with  criminal  intent, 
causes  it  to  act  in  the  particular  instance.  Such  is  the  plain  doc- 
trine of  principle,  but  it  seems  to  have  been  overlooked  in  some 
of  the  English  cases  cited. 

§  72  i,  1.  Undue  Force  after  Consent  or  Other  Justification.  — 
While,  in  the  absence  of  fraud  or  other  special  facts,  consent  will 
prevent  that  from  being  a  battery  which  otherwise  would  be  such,^ 
force  in  malicious  excess  of  the  consent  will  take  away  its  justi- 
fying effect.  To  put  a  palpable  case,  one  permitting  another  to 
bleed  him  to  a  harmless  extent  does  not  thereby  authorize  the  cut- 
ting of  an  artery  from  which  the  life  itself  may  flow  away.  Or, 
to  draw  illustrations  from  the  books,  — 

2.  Harmfol  Bezoal  Interooorse.  —  Though  a  woman  consents  to 
an  act  of  sexual  intercourse,  it  will  be  a  battery  if  performed  in  a 
brutal  manner.^  Or  if,  not  suspecting  venereal  disease,  she  con- 
sents to  intercourse  with  an  infected  man  who  knows  he  has  it 
and  conceals  the  fact  from  her,  he,  by  accepting  her  consent  and 
communicating  the  infection,  becomes  guilty  of  a  criminal  bat- 
tery.'   On  the  other  side,  the  majority  of  a  divided  English  bench 


1  James  v.  Campbell,  5  Car.  ft  P.  878. 
See  C.  V.  Morgan,  11  Boah,  601. 
'  Si  V.  Myera,  19  Iowa,  517. 

*  And  this  eqnallj  as  to  the  last  per- 
•OD,  when  it  ia  tossed  from  band  to  hand 
bjr  those  whom  it  strikes.  Scott  v.  Shep- 
herd, S  TV.  BL  892. 

*  This  sort  of  offence  is  so  covered  by 
Btatates  — aa,  for  example,  see  1  Ross. 
Crimea,  5th  Eng.  ed.  947  et  seq.  —  that 
we  hare  not  so  mnch  direct  anthority  to 
the  point  as  one  would  otherwise  expect. 
Bat  there  can  be  no  doubt  of  the  conect- 
nesi  of  the  doctrine  of  the  text.    Consult 


Reg.  V.  Hogan,  2  Den.  C.  C.  277,  5  Cox 
C.  C.  255 ;  Rex  v.  Ridley,  2  Camp.  650, 
653. 

^  Reg.  V,  Button,  8  Car.  &  P.  660. 
But  see  Reg.  v.  Walden,  1  Cox  C.  C.  282 ; 
Reg.  V.  Hanson,  2  Car.  ft  K.  912.  See 
Reg.  17.  March,  1  Car.  &  K.  496 ;  C.  v. 
Adams,  114  Mass.  323,  19  Am.  R.  362. 

•  Vol.  I.  §  310,  651. 
7  Ante,  8  35,  36. 

•  Richie  o.  S.  58  Ind.  355,  359. 

9  Reg.  V,  Sinclair,  13  Cox  C.  C.  28 ; 
Reg.  V.  Bennett,  4  Post.  &  F.  1105. 


41 


§72c 


SPECIFIC  OFFENCES. 


[book  X. 


held  it  not  to  be  within  24  A  26  Vict.  c.  100,  §  20,  47,  — in  effect, 
held  it  not  to  be  a  battery,  —  for  a  husband  by  intercourse  to 
give  his  wife  venereal  disease,  when  he  knows  that  he  has  it,  and 
she  does  not.^  The  better  reason  is  believed  to  be  with  the  mi* 
nority,  notwithstanding  the  husband's  marital  right,  which  dis- 
tinguishes this  case  from  one  of  unmarried  people.  The  law  does 
not  confer  on  a  man  the  authority  to  inflict  the  most  infamous 
physical  abuse  on  the  woman  whom  at  the  marriage  altar  he 
solemnly  promises  to  protect  and  defend  from  harm.  Nor  does 
she  in  confiding  her  person  to  him  consent  to  be  infected  by  him 
with  a  loathsome  disease  brought  to  her  from  a  prostitute.  Of 
course,  looking  to  the  civil  remedy  in  these  cases,  the  wife  could 
not  sue  her  husband  for  the  battery,  but  she  could  for  a  divorce.^ 
And  among  unmarried  people  the  woman  could  not  maintain  her 
suit,  because  she  voluntarily  participated  in  the  immoral  act 
whereof  she  complains.^  But  each  of  these  consequences  de- 
pends on  reasons  which  do  not  enter  into  the  question  of  battery 
as  a  crime.    Again,  — 

8.  RepaUing  Trespasser  —  Chastisement  —  Wrongly  doing  Right. 

—  It  is  a  battery  to  repel  a  trespasser  on  property  or  the  person 
by  unreasonable  and  needless  force  and  injury  ;^  or  to  inflict  lawful 
'  chastisement  with  an  unlawful  weapon  or  in  excess ;  ^  or  to  do  any 
other  like  rightful  act  in  a  wrongful  or  injurious  manner.^ 

§  72  <?.  Intent  —  (Dmnkenness  —  Other  Blostrations}.  —  At  Con|^ 
mon  law,  and  under  a  part  of  the  statutes,  battery  is  not  among 
the  crimes  requiring  a  specific  evil  intent,^  but  the  general  malevo- 
lence of  the  criminal  law  will  suffice.^  Consequently  the  fact  of  the 
defendant  being  drunk  will  not  justify  or  excuse  him.^    But  there 


1  Reg.  V.  Clarence,  22  Q.  B.  D.  23,  16 
CoxC.  C.  511. 

>  1  Bishop  Mar.  Div.  &  8.  §  1581, 1582  ; 
2  lb.  §  1393. 

*  2  Bishop  Mar.  Div.  &  S.  §  845 ;  Bishop 
Kon-Con.  Law,  §  57,  886;  Hegertj  v. 
Shine,  14  Cox  C.  C.  124;  lb.  145. 

*  Hairston  v.  S.  54  Missis.  689,  28  Am. 
B.  392;  S.  v.  Taylor,  20  Kan.  643;  Skid- 
more  V.  S.  2  Tex.  Ap.  20 ;  King  v.  S.  4 
Tex.  Ap.  54,  30  Am.  R.  160;  Cotton  v.  S. 
4  Tex.  260 ;  S.  v.  Lawry,  4  Nev.  161 ;  Hen- 
drix  V.  S.  50  Ala.  148;  Trogden  v.  Henn, 
85  in.  237 ;  Agee  v.  S.  64  Ind.  340.  See 
Filkins  v,  P.  69  N.  T.  101, 25  Am.  R.  143. 
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*  Neal  V.  S.  54  Ga.  281 ;  S.  v.  Hall,  34 
Conn.  132;  C.  v.  Seed,  5  Pa.  Law  Jour. 
Rep.  78;  Stanfleld  v.  S.  43  Tex.  167.  See 
Prewitt  V,  S.  51  Ala.  S3 ;  Reg.  v.  Miles,  6 
Jnr.  243. 

«  C.  V,  Coffey,  121  Mass.  66 ;  Tarpley 
V.  P.  42  m.  340;  Rasberry  t;.  S.  1  Tex. 
Ap.  664 ;  S.  t;.  Williams,  75  N.  C.  134 ;  S. 
V.  Ross,  2  Datcher,  224 ;  Robinson  v,  S.  54 
Ala.  86. 

T  Vol.  I  f  320, 335, 408 ;  ante,  g  60  (2). 

«  Crim.  Pro.  II.  g  58 ;  ante,  §  60;  S.  v. 
Sloanaker,  1  Hoost.  Crim.  62. 

*  Vol.  I.  §  399  et  seq. ;  C.  v.  Malone, 
114  Mass.  295. 
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must  be  some  sort  of  wrong  in  the  intent.  Therefore  it  is  not  a 
battery  to  lay  the  hand  gently  on  one  to  attract  hie  attention  ^  or 
to  point  him  out  to  an  officer  who' has  a  warrant  of  arrest  against 
him,^  or  unavoidably  to  ride  upon  a  person  with  a  horse  which  has 
suddenly  taken  fright,^  or  for  one  soldier  to  hurt  another  acciden- 
tally by  discharging  his  gun  in  an  exercise  ^  wherein  he  is  duly 
cautious,^  or  with  due  care  to  throw  down  a  skin  which  hits  an- 
other by  being  taken  from  its  proper  course  by  the  wind.^ 

§  72  d.  Bightful  Force. — The  employment,  by  one  upon  another, 
of  any  force  which  under  the  circumstances  is  rightful,  is  not  a 
battery/ — a  doctrine  explained  under  the  title  Assault^ 


n.  Something  of  Statutory  Batterie$. 

§  72  e.  Many  Statutes.  —  Battery,  like  assault,  has  been  greatly 
legislated  upon  from  early  times  both  in  England  and  this  country. 
A  very  grave  form  of  the  offence,  recognized  at  the  common-law 
and  made  heavily  punishable  by  statutes,  is  mayhem.*  And  stat- 
tttes  almost  numberless  have  created  other  forms  less  in  atrocity .^<^ 
So,  in  some  of  the  States,  there  are  statutes  variously  modifying 
the  conmxon-law  offence  itself .^^  As  far  as  deemed  necessary, 
these  statutes  are  explained  in  ^  Statutory  Grimes." 


1  Cowird  V.  Baddelejr,  4  H.  &  N.  47S. 

*  1  Hawk.  P.  C.  Cnrw.  ed.  p.  110,  $  2 ; 
I  Rom.  Crimes,  5th  Eng.  ed.  962,  from 
which  place  I  haye  extracted  Bome  of  the 
other  Ulustzstiona  and  aathoritiee  in  this 
Qonnectioii. 

*  Oibhona  v.  Pepper,  4  Mod.  405 ; 
Holmes  r.  Mather,  Law  Bep.  10  Ex.  261, 
16  Am.  R.  384. 

«  Weaver  v.  Ward,  Hoh.  134. 

*  Dickenson  v.  Watson,  T.  Jones,  205 ; 
Underwood  v,  Hewaon,  1  Stra.  596 ;  Scott 
V.  Shepherd,  2  W.  Bl.  892,  896. 

*  Rex  c.  Gill,  1  Stra.  190. 

f  Codd  V.  Cabe,  1  Ex.  D.  362, 13  Cox 


C.  C.  202 ;  8.  V.  Stephenson,  20  Tex.  151 ; 
Townsend  >.  Jeffries,  24  Ala.  329;  S.  v. 
Keff,  58  Ind.  516. 

•  Ante,  S  37. 

*  Post,  i  1001  et  seq. ;  Godfrej  v.  P.  63 
K.  Y.  207;  S.  V.  Bloedow,  45  Wis.  279. 

^  As,  for  example,  see  Bex  r.  Daris,  1 
Leach,  493 ;  Beg.  v.  Miller,  14  Cox  C.  C. 
356 ;  8.  V.  Jessie,  30  La.  An.  1170;  Starks 
V.  a  7  Bax.  64. 

11  8.  V.  Wright,  52  Ind.  307 ;  Bontin  v. 
8.  68  Lid.  38;  Howard  v.  8.  67  Ind.  401 ; 
Gay  V.  8.  1  Kan.  448 ;  8.  v.  Goddard,  69 
Me.  181.    See  Warrock  v.  8.  9  Fla.  404. 


For  BAWDY-HOUSE,  see  YoL  L  {  1082  a  et  seq. 
BESTIALITY,  see  Sodomy. 
BETTING,  BETTING  ON  ELECTIONS,  ON  GAMES,  see  Stat.  Crimes,  and 

Vol.  L  S  686,  821  (2). 
BIGAMY,  see  Stat  Crimes. 
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CHAPTER  VL 

BLASPHEMY  AND  PBOFANENESS. 

S  73-75.    Introdnctioii. 
76-78  a.  Blasphemy. 
79.    ProfaneuesB. 
80-84.    Doctrines  common  to  Both. 

Oonsult,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pxo.  IL  J  123-135; 
Dir.  &  F.  S  240-244.  And  for  particular  qnestions,  see  the  indexes  to  this  series  of 
books. 

§  78.  Compared  —  How  thlB  Chapter.  —  The  two  COinmon-Iaw 
offences  of  blasphemy  and  profaneness  differ  only  in  the  former 
being  wider  than  the  latter.  And  our  statutes  do  not  much  dis- 
tinguish between  them.  Therefore  the  two  are  here  treated  of 
together  in  one  chapter. 

§  74.  1.  Indictable.  —  We  have  seen  ^  that  these  wrongs  are 
indictable  at  the  common  law. 

2.  ^?7hy?  —  There  are  various  reasons  for  their  indictability, 
which  may  be  equally  well  said  to  rest  on  any  one  or  two  of 
them,  or  on  all.  One  is  that  they  tend  to  undermine  Christianity, 
which  in  a  remote  and  not  very  definite  sense  is  a  part  of  our 
common  law.'  Another  is  that  they  disturb  the  peace  and  corrupt 
the  morals  of  the  community.^  Another  reason  is  that  religion,^ 
our  form  whereof  is  Christianity,  is  essential  to  man,  who  is  in- 
jured in  his  nature  and  being  when  it  is  impaired  as  it  is  by  blas- 
phemy and  profaneness.  Another,  that  these  offences  so  shock 
his  purer  and  higher  sensibilities  as  to  create  an  injury  against 
which  he  needs  protection,  precisely  as  against  an  assault.^  These 

^  Vol.  I.  §  498.  in  common  with  the  people  of  this  conn- 

^  VoL  I.  S  497  (1) ;  Bex  v,  Woolston,  try,  profess  the  general  doctrines  of  Chria- 

2  Stra.  834.  tianity  as  the  rule    of   their  faith  and 

*  Vol.  I.  §  498.  practice ;  and  to  scandalize  the  author  of 

*  Vol.  I.  §  499  a.  these  doctrines  is  not  only,  in  a  religions 
(^  See  Vol.  I.  §  250-252,  548.     In  P.  v,  point    of  view,  extremely  impious,  but 

Rnggles,  8  Johns.  290, 5  Am.  D.  335,  Kent,    even  in  respect  to  the  obligations  due  to 
C.  J.  obseryed :  "  The  people  of  this  State,    society,  is  a  gross  riolation  of  decency 
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principles,  blending  with  one  another  and  with  other  familiar 
ones,  have  led  to  another  form  of  the  doctrine  \  namelj,  — 

3.  Nuisance.  —  Blasphemy  and  profaneness  are  sometimes, 
and  with  great  propriety,  regarded  as  a  common  nuisance ;  ^  be- 
cause, in  the  words  of  Coleridge,  G.  J.,  ^^  calculated  and  intended 
to  insult  the  feelings  and  the  deepest  religious  convictions  of  the 
great  majority  of  the  persons  amongst  whom  we  live."  ^ 

§  75.  How  Chapter  divided.  —  We  shall  further  consider  this 
subject  as  to,  I.  Blasphemy;  11.  Profaneness;  III.  Doctrines 
common  to  Both. 

L  Blasphemy. 

§  76.  1.  Defined. — Blasphemy  is  any  oral  or  written'  reproach 
maliciously  cast  upon  God,  his  name,  attributes,  or  religion.^ 


and  good  order.  Nothing  conld  be  more 
affenrnve  to  the  Yirtaoua  part  of  the  com- 
mnoitj,  or  more  injnrioua  to  the  tender 
moials  of  the  jonng,  than  to  declare  such 
profanitj  lawfoL  .  .  .  Things  which  cor- 
mpt  moral  sentiment  —  as  obscene  ao- 
tioiiB,  prints,  and  writings,  and  even  gross 
iiutaDces  of  seduction  —  have  npon  the 
same  principle  been  held  indictable.  .  .  . 
No  goremment  among  any  of  the  polished 
nstioiu  of  antiqnitj,  and  none  of  the  insti* 
totioDs  of  modem  Europe  (a  single  and 
monltorj  case  excepted),  erer  hazarded 
snch  a  bold  experiment  npon  the  solidity 
of  the  public  morals  as  to  permit  with 
imponitj,  and  under  the  sanction  of  their 
tribunals,  the  general  religion  of  the  com- 
munity to  be  openly  insulted  and  defamed. 
The  Tery  idea  of  jurisprudence,  with  the 
ancient  law-girers  and  phUosophers,  em- 
braced the  religion  of  the  country."  See 
also  the  observations  of  Clayton,  C.  J.  in 
&  V.  Chandler,  2  Harring.  Del  653,  569. 
And  see  Andrew  v.  New  York  Bible  and 
Oommon  Prayer  Book  Society,  4  Sandf. 
156 ;  Vidal  v,  Giiard's  Executors,  2  How. 
V.  S.  127, 198 ;  Ex  parte  Dehiney,  43  CaL 
478. 

^  S.  V.  Chrisp,  85  N.  C.  528,  39  Am.  R. 
713;  Gaines  v.  8.  7  Lea,  410,  40  Am.  R. 
S4;  S.  p.  Graham,  3  Sneed,  Tenn.  134 ;  S. 
r.  Powell,  70  N.  C.  67 ;  &  v.  Pepper,  68 
K.  C.  259,  12  Am.  R.  637. 

>  Reg.  V.  Bradlaugh,  15  Cox  C.  C.  217, 
230. 

'  S.  V.  Chandler,  9  Harring.  Del  553. 


^  1.  While  it  is  plain  that  at  common 
law  blasphemy  is  indictable,  we  have  no 
ifery  exact  and  neat  definitions  of  it.  In- 
deed, this  and  kindred  offences  are  in  the 
books  more  or  less  blended ;  rendering  it 
not  clear  where  the  lines  separating  them 
into  their  seToral  classes  should  be  drawn. 
Nor  is  it  practically  important  to  make  the 
separation.  The  general  doctrine  seems 
to  be  that  under  one  name  or  another, 
every  oral  or  written  representation 
whereby  men's  reverence  for  the  Power 
which  controls  them  and  the  world  is 
ruthlessly  shocked  or  impaired,  is  indict- 
able at  the  common  law.  And  within 
this  general  doctrine,  it  is  indictable  to 
revile  the  name  of  Jesus  Christ,  or  to 
revile  the  Holy  Scriptures,  or  the  sacra- 
ments; because,  though  these  may  net 
by  all  men  among  us  be  deemed  to  per- 
tain to  natural  religion,  or  be  in  any  way 
accepted  as  a  part  of  their  faith,  yet  they 
pertain  to  Christianity,  of  which  indeed 
they  constitute  the  outward  substance, 
and  Christianity  is  the  religion  alike  of 
our  forefathers  and  of  the  mass  of  the 
people  among  us,  and  consequently  it 
constitutes  in  some  sense  a  part  of  our 
common  law.    VoL  I.  $  497  (1). 

2.  Hawkins  mentions  among  the  com- 
mon-law offences  against  religion : ''  ( 1 )  -All 
blasphemies  against  God ;  as,  denying  his 
being  or  providence,  and  all  contumelious 
reproaches  of  Jesus  Christ.  (2)  All  pro- 
fane scoffing  at  the  Holy  Scripture,  or 
exposing  any  part  thereof  to  contempt  or 
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2.  QuaUfying  which  Definltloii.  —  It  is  difficult  to  say,  on  the 
meagre  authorities  we  have,  whether  this  definition  should  not 
be  somewhat  qualified;  as,  bj  adding  that  the  uttering  of  the 


ridicule.  (3)  LnpoBtores  in  religion;  as 
{alseljr  pretending  to  eztraordinarj  com- 
miasions  from  God,  and  terrifying  and 
abusing  the  people  with  false  dennncia- 
tions  of  judgment,  &c."  1  Hawk.  P.  C. 
Cnrw.  ed.  p.  358,  J  1-3. 

3.  There  are  some  English  statutes, 
early  enough  to  be  common  law  with  us, 
pertaining  to  this  matter.  I  quote  from 
Hawkins :  *'  By  the  Statute  1  £dw.  6,  c.  1, 
repealed  by  I  Maiy,  c.  2,  and  renved  by 
1  Eliz.  c.  1,  it  is  enacted  'that  whoever 
shall  deprave,  despise,  or  contemn  the 
blessed  sacrament  of  the  Lord's  Supper, 
in  contempt  thereof,  by  contemptuous 
words  or  by  any  words  of  depraving,  de- 
spising, or  reviling ;  or  shaU  advisedly  in 
any  otherwise  contemn,  despise,  or  revile 
the  said  most  blessed  sacrament,  shaU 
suffer  imprisonment  and  make  fine  and 
ransom  at  the  king's  wiU  and  pleasure.' 
By  3  Jac.  1,  c  21 :  *  Whoever  shaU  use 
the  name  of  the  Holy  Trinity  profanely 
or  jestingly,  in  any  stage  play,  interlude, 
or  show,  shall  be  liable  to  a  ^t  tarn  pen- 
alty of  ten  pounds.'  By  1  WiU.  3,  c.  18, 
§  17  [subsequent  to  the  settlement  of  the 
older  American  colonies] :  '  Whoever  shaU 
deny  in  his  preaching  or  writing  the  doc- 
trine of  the  blessed  Trinity  shaU  lose  aU 
benefit  of  the  act  for  granting  toleration, 
&C.' "  And  Hawkins  proceeds :  "  I  shall 
not  mention  the  offences  against  2  &  3 
Edw.  6,  c.  19,  and  5  Eliz.  c.  5,  relating  to 
fasts  and  fish-days,  because  it  is  expressly 
declared  that  those  statutes  are  enacted 
merely  on  a  political  account;  and  it  is 
made  penal  to  affirm  that  any  eating 
of  fish,  or  forbearing  of  fish,  mentioned 
therein,  is  necessary  to  salvation,  or  that 
it  is  the  service  of  God."  1  Hawk.  P.  C. 
Curw.  ed.  p.  365,  §  31-34.  As  to  how 
statutes  like  these  are  to  be  regarded, 
see  ante,  §  44-48  and  note. 

4.  Gentlemen  who  are  searching 
through  the  English  law  on  this  subject 
will  not  fail  to  look  into  the  State  Trials. 
See  Williams's  Case,  for  Blasphemy  in 
publishing  Paine's  "  Age  of  Reason,"  26 
How.  St.  Tr.  653,  embracing  an  able 
argument  by  Mr.  Erskine,  who  appeared 
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for  the  prosecution.  Mr.  Justice  Ash- 
hurst,  in  pronouncing  sentence  ag^ainat 
the  prisoner  on  his  conviction,  said :  "  AU 
offences  of  this  kind  are  not  only  offences 
to  God,  but  crimes  against  the  law  of  the 
land,  inasmuch  as  they  tend  to  destroy 
those  obligations  whereby  civil  society  is 
bound  together ;  and  it  is  upon  this  ground 
that  the  Christian  religion  constitutes  part 
of  the  law  of  England."  And  he  added  : 
''  If  the  name  of  our  Redeemer  were  suf- 
fered to  be  traduced,  and  his  holy  religion 
treated  with  contempt,  the  solemnity  of  an 
oath,  on  which  the  due  administration  of 
justice  depends,  would  be  destroyed,  and 
the  law  be  stripped  of  one  of  its  princi- 
pal sanctions,  the  dread  of  future  punish- 
ments." p.  715-719.  See  also  Eaton's 
Case,  31  How.  St.  Tr.  927 ;  Aikenhead's 
Case  (Scotch),  13  How.  St.  Tr.  918; 
Nayler's  Case,  5  How.  St.  Tr.  802. 

5.  In  England,  there  are  modem  stat- 
utes and  decisions  of  the  courts  greatly 
modifying  the  old  common  law  of  this 
offence.  Referring  to  which.  Lord  Chief- 
Justice  Coleridge,  in  1883,  said:  "The 
principles  of  law  remain,  and  it  is  the 
great  advantage  of  the  common  law  that 
its  principles  do  remain;  but  then  they 
have  to  be  applied  to  the  changing  cir- 
cumstances of  the  times."  So  that  many 
things  formerly  indictable  in  England  as 
blasphemy  are  not  so  now.  Reg.  v.  Ram- 
say, 15  Cox  C.  C.  231,  235. 

6.  Therefore,  with  us,  while  probably 
the  English  case  just  cited  would  be  fol- 
lowed, the  older  ones  can  be  received  only 
in  a  sort  of  general  way,  not  as  being  in 
all  pa^iculars  applicable  here  and  now. 
For  example,  it  is  not  probable  that  gen- 
erally in  our  courts  a  conviction  could 
be  obtained  against  a  publisher  of  Paine's 
*'  Age  of  Reason."  And  as  we  have  no  es- 
tablished form  of  religion,  libels  on  par- 
ticular formalities  of  worship  might  not 
be  indictable  here  to  the  extent  to  which 
they  formerly  would  have  been  and  per- 
haps would  be  now  in  England,  if  di- 
rected against  the  formaUtiea  of  the 
English  Church. 
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words  must  be  public,  that  they  must  be  of  a  sort  to  wound  the 
sensibilities  of  the  people,  and  the  like.^ 

3.  «*  In  Qenerai,"  —  a  learned  judge  once  said,  ^^  blasphemy  may 
be  described  as  consisting  in  speaking  evil  of  the  Deity,  with 
an  impious  purpose  to  derogate  from  the  divine  majesty,  and 
to  alienate  the  minds  of  others  from  the  love  and  reverence  of 
God.  It  is  purposely  using  words  concerning  God,  calculated 
and  designed  to  impair  and  destroy  the  reverence,  respect,  and 
confidence  due  to  him  as  the  intelligent  creator,  governor,  and 
judge  of  the  world.  It  embraces  the  idea  of  detraction,  when 
used  towards  the  Supreme  Being ;  as,  ^  calumny '  usually  carries 
the  same  idea,  when  applied  to  an  individual.  It  is  a  wilful  and 
malicious  attempt  to  lessen  men's  reverence  of  God,  by  denying 
bis  existence,  or  his  attributes  as  an  intelligent  creator,  governor, 
and  judge  of  men,  and  to  prevent  their  having  confidence  in  him 
as  such."  *    Likewise,  — 

§  77.  Reviling  Soiiptnres.  —  A  malicious  reviling  of  the  Sacred 
Scriptures,  whether  of  the  Old  or  New  Testament,  is  blasphemy.^ 
When,  therefore,  one  with  the  evil  intent  necessary  as  the  founda- 
tion of  this  offence,  said  ^^  that  the  Holy  Scriptures  were  a  fable ; 
that  they  were  a  contradiction ;  and  that  although  they  contained 
a  nomber  of  good  things,  yet  they  contained  a  great  many  lies," 
— *  he  was  held,  in  Pennsylvania,  to  be  indictable  both  at  the  com- 
mon law  and  under  the  statute  of  that  State.^    Moreover,  — 

§  78.  lasua  Christ.  —  Words  spoken  against  the  author  of 
Christianity  come  within  the  same  condemnation.  When,  there- 
fore, with  intent  to  vilify  the  Christian  religion,  the  defendant 
had  said,  '^  the  Virgin  Mary  was  a  whore,  and  Jesus  Christ  a. bas- 
tard," he  was  held  to  have  been  rightly  convicted  of  blasphemy.^ 
And  a  malicious  publication  in  substance  that  Jesus  Christ  was 


^  See  Gftines  v,  8.  7  Lea,  410, 40  Am. 
B.64;  post,  f  82  (8). 

*  Shkw,  C.  J.  in  C.  v.  Kneeland,  20 

PSck.  206, 213.    "  This  species  of  offence/' 

said  Dancan,  J.  in  Updegraph  o.  C.  11  8. 

&  R.  394, 406,  "maj  be  daiseecl  under  the 

foDowing  heads :  first,  denying  the  being 

and  proridenee  of  God ;  second,  contnme- 

Imivhb  xeproaches  of  Jesns  Christ,  profane 

and  nulerolent  scoffing  at  the  Scriptures, 

and  exposing  any  part  of  them  to  con- 


tempt and  ridicule;  third,  certain  im^ 
moralities  tending  to  subyert  all  religion 
and  morality,  which  are  the  foundation 
of  all  governments." 

'  Reg.  p.  Hetherington,  5  Jur.  529; 
P.  V.  Buggies,  8  Johns.  290,  5  Am.  D. 
335 ;  1  Hawk.  P.  C.  Curw.  ed.  p.  858,  J  2. 

*  Updegraph  v.  C.  11  8.  &  B.  394. 

*  8.  V.  Chandler,  2  Harring.  Bel.  553 ; 
P.  V.  Buggies,  8  Johns.  290,  5  Am.  D.  835 ; 
P.  v.  Porter,  2  Par.  Cr.  14. 
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an  impostor  and  a  murderer  in  principle,  was  held  to  be  blasphe- 
mous.^   Still,  — 

§  78  a.  Opinions  and  Argument  —  Malioe.  —  It  must  not  be  for- 
gotten that  in  the  foregoing  cases,  wherein  the  defendants  were 
convicted,  the  element  of  "malice"  appeared.  And  Coleridge, 
G.  J.,  said  to  an  English  jury :  "  As  I  understand,  it  is  and  I  be- 
lieve  always  has  been  the  law,  and  at  all  events  I  now  lay  it  down 
as  law,  that  if  the  decencies  of  controversy  are  observed,  even  the 
fundamentals  of  religion  may  be  attacked  without  the  writer 
being  guilty  of  blasphemy."  '  As  to  which,  the  just  doctrine  is 
believed  to  be  that  one  may,  orally  or  in  writing,  utter  in  sincerity 
his  opinions  and  the  arguments  sustaining  them,  provided  he 
avoids  giving  offence  to  the  sensibilities  of  upright  people,  and 
puts  forth  nothing  of  a  sort  corrupting  to  the  public  morals.  So 
much  is  due  to  the  freedom  of  thought  and  speech  which  is  an 
essential  part  of  our  liberties.^ 

II,  Profai(iene99. 

§  79.  1.  Oenerai.  —  Profane  swearing  we  have  seen  to  be  an 
indictable  nuisance  at  the  common  law.^  It  is  a  form  of  blas- 
phemy, and  substantially  within  the  principles  stated  in  the  last 
sub-title.'  The  "  profane  swearing "  of  the  Connecticut  statute 
was  said  to  be  constituted  by  any  words  importing  an  imprecation 
of  future  divine  vengeance.  Thus,  "You  are  a  God-damned 
old  rascal,"  "  You  are  a  damned  old  rascal  to  hell,"  "  You  are 
a  damned  old  rascal,"  were  severally  held  to  be  words  of  profane 
swearing.*    But  — 

2.  Publicity  and  RepetitionB — Nulsanoe.  —  A  single  utterance 
of  a  profane  word  in  a  private  pl^ce  —  or,  it  has  even  been  held,® 
in  a  public  street  —  is  not  per  «6,  while  spoken  neither  in  a  load 


1  Rex  V,  Waddington,  1  B.  &  C.  26. 
In  this  case.  Beat,  J.  said:  ''It  is  not 
necesfuurj  for  me  to  sajr  whether  it  be 
libellous  to  argue  from  the  Scriptures 
against  the  divinity  of  Christ;  that  is 
not  what  the  defendant  professes  to  do. 
He  argues  against  the  divinity  of  Christ 
by  denying  the  truth  of  the  Scriptures. 
A  work  containing  such  arguments,  pub- 
lished maliciously  (which  the  jury  in  the 
case  have  found),  is  by  the  common  law 
a  libel."  See  also  Reg.  v,  Gathercole,  2 
Lewin,  237,  264. 
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>  Reg.  p.  Ramsay,  15  Cox  C.  C.  231, 
238. 

*  Post,  S  82. 

*  Ante,  S  74 ;  S.  v.  Graham,  S  Sneed, 
Tenn.  134. 

^  Holcomb  V,  Cornish,  8  Conn.  375. 
And  see  C.  v.  Hardy,  1  Ashm.  410.  Un- 
der the  statute  of  Indiana,  ''profanely 
swearing  three  several  oaths,  by  taking 
the  name  of  God  in  vain,"  was  held  to  be 
a  sufficient  description  of  the  offence. 
Odell  V,  GarneU,  4  Blackf.  549. 

*  S.  t?.  Powell,  70  N.  C.  67. 
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voice  nor  with  repetitions,  indictable;  to  be  bo,  the  profanity 
must  take  the  form  of  a  pablic  nuisance.^ 

III.  Doctrines  common  to  Both. 

§  80.  1.  Statatory  Offence.  —  In  some  of  the  States,  statutes 
confirmatory  of  or  qualifying  the  common  law  make  blasphemy 
and  profaneness  criminal.^    Thus,  — 

2.  ""wnfiiUy  BUui|)heme/'  —  It  was  made  punishable  to^^wil- 
fally  blaspheme  the  holy  name  of  Grod,  by  denying,  cursing,  or 
contumeliously  reproaching  God,  his  creation,  government,  or 
final  judging  of  the  world."  And  in  accord  with  the  view  of  the 
common  law  already  stated,^  the  construction  was  that  the  wilful 
"^  denying "  must  be  with  a  bad  purpose ;  *  and  that  the  statute 
was  violated  when  one,  with  such  purpose,  published  a  denial 
of  the  existence  of  any  Ood  other  than  the  material  universe,  in- 
words  the  more  important  of  which  are  the  following :  ^'  Univer- 
salists  believe  in  a  god,  which  I  do  not ;  but  believe  that  their^ 
god,  with  all  his  moral  attributes  (aside  from  nature  itself),  is. 
nothing  more  than  a  mere  chimera  of  their  own  imagination."  ^ 

§  81.  CozifttitatioDaL  —  It  has  been  adjudged  that  neither  are 
these  statutes  nor  is  the  common-law  doctrine  repugnant  to  the* 
constitutions  of  States  in  which  the  question  has  arisen.^     In 
interpretation,  — 

§  82.  1.  Zdberty  of  tbe  Presa.  —  These  statutes,  equally  with 
the  common  law  of  blasphemy  already  explained,*^  will  be  so 
shaped  by  the  judicial  hands  as  not  to  abridge  the  liberty  of 
speech  and  the  press.  For,  as  a  learned  judge  once  said,  ^'  No 
aulhor  or  printer,  who  fairly  and  conscientiously  promulgates- 
opinions  with  whose  truths  he  is  impressed,  for  the  benefit  of 
others,  is  answerable  as  a  criminal.  A  malicious  and  mischievous 
intention  is,  in  such  a  case,  the  broad  boundary  between  right  and 
wrong ;  it  is  to  be  collected  from  the  offensive  levity,  scurrilous 


^  S.  V.  Powell,  snpra ;  S.  v.  Pepper,  68 
N.  C.  259, 12  Am.  R.  637 ;  S.  r.  Jones,  9 
Iie.38;  Gaines 0.8. 7 Lea, 4 10, 40 Am. R. 
64.    And  see  Ex  parte  Foley,  62  CaL  608. 

*  See  C.  0.  Kneeland,  20  Pick.  206, 
Thacber  Crim.  Cas.  846;  C.  9.  Hardy,  1 
Ashm.  410;  Updegraph  v.  C.  11  8.  & 
R.  394 ;  OdeU  v.  Gamett,  4  Black! .  549 ; 
Hokomb  v,  Cornish,  8  Conn.  375;  8.  v. 
Chandler,  2  Barring.  Del  553;  8.  v. 
vou  n. — 4 


Eirby,  1  Mnrph.  254 ;  8.  0.  EUar,  I  Dev. 
267 ;  8.  V,  Jones,  9  Ire.  38. 

*  Ante,  S  78  a. 

«  And  see  Vol.  I.  §  428. 

A  C.  V.  Knedand,  20  Pick.  206 ;  Thacber 
Crim.  Cas.  346. 

^  C.  V,  Eneeland,  snpra ;  8.  v.  Chandler, 
2  Harring.  Del.  553;  P.  v,  Ruggles,  8 
Johns.  290,  5  Am.  D.  335. 

7  Ante,  S  78  a, 
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and  oppfobFloiui  langoagey  and  other  cireumstances,  whether  the 
act  of  the  party  web  malioiouB."  ^    Still,  --* 

2.  Consoientioiui  ConvlotlonB.  —  One  who  should  utter  words  or 
sentiments  manifestly  caleolated  to  corrupt  the  public  morals,  or 
to  shock  the  sensibilities  of  mankind  in  a  Christian  community, 
could  doubtless  not  excuse  himself  by  a  conscientious  conviction. 
Men  must  not  allow  their  convictions  to  lead  them  to  injurious 
acts ;  or  if  they  do  so,  they  must  take  the  consequences.' 

8.  Publicity.  —  In  some  cases,  perhaps  in  most,^  it  may  be 
important  to  consider  the  degree  and  kind  of  publicity  given  to 
the  matter  charged  as  blasphemous.^ 

§  88.  Sootoh  Iaw.  —  Blasphemy  is  a  crime  under  the  unwritten 
law  of  Scotland ;  and  to  some  extent  it  has  there  been  further 
provided  against  by  statutes.^  It  is  said  by  Hume  to  consist  of 
denying  the  being,  attributes,  or  nature  of  God;  or  uttering 
impious  and  profane  things  against  him,  and  against  the  author- 
ity of  the  Holy  Scriptures.®  Whether  a  mere  candid  denial  of 
the  Scriptures  as  a  divine  revelation  is  sufficient  is  a  point  on 
which  the  Scotch  authorities  are  not  distinct ;  but  it  seems  that 
in  that  •  country,  as  in  this  and  in  England,  the  denial  to  be 
indictable  must  go  beyond  fair  and  candid  inquiry,  indicating  an 
^'  intention  to  bring  them  into  ridicule  and  contempt." ' 

§  84.  Intoxication  —  is  in  one  of  the  Scotch  cases  adjudged  to 
be  no  defence  to  a  charge  of  uttering  blasphemous  words,  either 
as  justifying  them,  or  alleviating  the  crime.^  Hume  questioiiB 
the  correctness  of  this  decision.^  But  the  same  was  once  niled 
in  New  York ;  it  *♦  only  aggravates  the  offence."  ^^  And  plainly 
this  is  the  true  common-law  doctrine,^  whatever  may  be  th^ 
better  Scotch  opinion. 

1  Duncan,  J.  in  Updegraph  o.  C.  1 1  S.  *  And  Me  8.  o.  Jones,  9  Ire.  38 ;  8.  v. 

&  R.  394,  405,  406 ;  8.  P.  Shaw,  C.  J.  in  EUar,  1  Dev.  267. 

C.  V.  Kneeland,  20  Pick.  206,  221.  *  Alison  Crim.  Law,  643 ;   2  Hume 

3  And  see  VoL  L  §  309  and  note,  344.  Crim.  Law,  2d  ed.  559. 

"  Every  man  may  fearlessly  advance  any  ^  1  Hnme  Crim.  Law,  2d  ed.  559. 

new  doctrines,  provided  he  does  so  with  ^  Faterson's  Case,  1  Bronn,  629 ;    2 

proper  respect  to  the  religion  and  gov-  Hnme  Crim.  Law,  2d  ed.  559. 

emment  of  the  country."     Best,  J.  in  ^  Kinninmonnt's  Case,  1  Home  Cxina. 

Rex  V,  Bnrdett,  4  B.  &  Aid.  95,  132.  Law,  2d  ed.  517. 

And  see  Reg.  r.  Collins,  9  Car.  &  P.  456 ;  *  1  Hnme  Crim.  Law,  2d  ed.  561. 

1  Gab.  Crim.  Law,  73.  ^^  P.  v.  Porter,  2  Par.  Cr.  14. 

•  Ante,  f  79  (2).  u  y oL  L  $  397  etseq. 


For  BREACH  OF  THE  PEACE,  see  Vol.  I  (  538  et  seq.,  1106-1121. 
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CHAPTER  Vn. 


BRIBERY. 


§  84  a.  Introdactioii. 
86-66  a.  Genenl  Doctrine  of  Bribery. 

87.    Degree  of  Crime  and  Punishineiit. 
88, 89.    Attempte. 

Oonsiilt,  —  for  the  pleading,  practice,  and  evidence,  Orim.  Pro.  11.  §  126, 127 ;  Dir. 
ft  F.  §  245-250.    And  for  varions  qnestionB,  the  indexes  to  this  series  of  books 

§  84  a.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
General  Doctrine  of  Bribery ;  II.  The  Degree  of  the  Crime  and 
its  Punishment ;  III.  Attempts. 

I.  The  Q-eneral  Doctrine  of  Briery. 

§85-  1.  Defined.  —  Bribery  is  the  voluntary  giving  or  receiv- 
ing of  anything  of  value  in  corrupt  payment  for  an  official  act, 
done  or  to  be  done.^ 


1  1.  YoL  L  S  468  (3).  And  see  Dishon 
V.  Smith,  10  Iowa,  312.  Blackstone  de- 
flues:  "Bribery  is  when  a  jndge  or  other 
person  concerned  in  the  administration  of 
joetioe  takes  any  nndne  reward  to  influ- 
ence his  beharior  in  his  office."  4  Bl. 
Com.  139.  Coke:  "Bribery  is  a  great 
misprision,  when  any  man  in  judicial 
jdace  takes  any  fee  or  pension,  robe  or 
iimry,  gift,  reward,  or  brocage  of  any  per- 
son, that  hath  to  do  before  him  in  any 
way,  for  doing  his  office,  or  by  color  of 
his  office,  bnt  of  the  king  only,  unless  it  be 
meat  and  drink,  and  that  of  small  yalue." 
3  Inst  145.  An  obyious  defect  in  these 
definitions  is  that  the  latter  confines  the 
offence  to  persons  in  "  judicial  place ;  ** 
and  the  former,  to  persons  "  concerned  in 
the  administration  of  justice ; "  whereas 
it  extends  to  all  officers  connected  with 
the  administration  of  the  goremment, 
execative,  legislathre,  and  judicial,  and 
I  presome,  under  the  appropriate  circum- 


stances, military.  As  to  which  defining, 
the  foUowing  is  what  is  said  in  Burn*8 
Justice:  "This  definition,  in  coofining 
the  offence  to  judicial  officers,  seems  too 
narrow.  See  Rex  v.  Beale,  cited  1  East, 
183 ;  Rex  v.  Vanghan,  4  Bur.  2494 ;  Com. 
Dig.  Officer,  1.  The  attempt  to  bribe  is 
an  offence.  Thus,  an  attempt  to  bribe 
a  privy  counciUor  to  procure  a  rever- 
sionary patent  of  an  office  grantable  by 
the  king  under  the  great  seal  was  held 
indictable,  though  it  did  not  succeed. 
Rex  V.  Vaughan,  4  Bur.  2494;  Rex  t;. 
PoUman,  2  Camp.  229 ;  Rex  v.  Plympton, 
2  Ld.  Raym.  1377.  So  is  an  offer  of  a 
bribe  to  a  juryman.  Young's  Case,  cited 
2  East,  14,  16.  An  attempt  to  bribe  at 
an  election  for  Parliament  is  indictable. 
Rex  V.  Vaughan,  4  Bur.  2494,  2500 ;  Rex 
V.  Plympton,  2  Ld.  Raym.  1377 ;  and  see 
Hendow  v.  Fawcett,  1  Har.  &  W.  125. 
So  is  an  attempt  to  bribe  an  officer  of 
customs.     Rex  v.  Cassano,  5  Esp.  231.'' 
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2.  GlTliig  or  ReoetTlng. — ^^  As  it  is  a  crime  to  take  a  bribe,  it  is 
clearly  also  a  crime  to  give  one ;  for  the  offences  are  reciprocal."  ^ 

§  86.  1.  The  Gist  of  the  Offence  —  seems  to  be  the  tendency  of 
the  bribe  to  pervert  justice  in  any  of  the  governmental  depart- 
ments, executive,  legislative,  or  judicial.    Thus,  — 


Barn  Josl.  28th  ed.  by  Chitty,  tit.  Brib- 
ery. And  see  S.  v.  Ellis,  4  Vroom,  102, 
97  Am.  D.  707. 

2.  Another  defect  in  the  definitions 
quoted  from  Coke  and  Blackstone  is, 
that  they  do  not  cover  the  case  of  giving 
a  bribe ;  which,  in  tmth,  is  jnst  as  much 
bribery  as  the  receiving  of  one.  This 
offence,  with  the  reason  on  which  it 
rests,  may  be  stated  as  follows :  When- 
ever the  motive  of  lucre  is  placed  before 
the  mind  of  an  official  person  to  influence 
his  conduct,  a  danger  to  the  State  is  cre- 
ated. And  though  official  persons  are 
entitled  to  compensation  for  their  ser- 
vices, and  the  law  does  not  deem  the 
compensation  which  itself  provides  to  be 
attended  with  danger,  since  this  does  not 
bend  the  officer  to  one  course  rather  than 
another,  yet  whenever  there  is  presented 
to  the  official  mind  the  idea  of  money,  not 
merited,  but  as  a  return  either  for  a  wrong 
act  or  for  fresh  haste  in  doing  a  right  one, 
there  is  an  endeavor  to  corrupt  justice  at 
her  fountains,  and  danger  to  the  entire 
community  springs  from  the  endeavor. 
If  the  judge  spurns  the  bribe,  he  is  in- 
nocent ;  if  he  accepts  it,  he  is  guilty ;  but 
whether  the  bribe  is  taken  or  refused,  he 
who  offered  it  is  equally  an  offender 
againbt  the  law. 

3.  Hawkins  defines  this  offence  and 
states  the  law  thus :  **  Bribery,  in  a  strict 
sense,  is  taken  for  a  great  misprision  of 
one  in  a  ludicial  place  taking  any  valu- 
able thing  whatsoever,  except  meat  and 
drink  of  small  valuer,  of  any  one  who 
has  to  do  before  him  any  way,  for  doing 
his  office,  or  by  color  of  his  office,  but  of 
the  king  only.  But  bribery  in  a  large 
sense  is  sometimes  taken  for  the  receiv- 
ing or  offering  of  any  undue  reward, 
by  or  to  any  person  whatsoever,  whose 
ordinary  profession  or  bnainess  relates 
to  the  administration  of  public  justice, 
in  order  to  incline  him  to  do  a  thing 
against  the  known  rules  of  honesty  and 
integrity;  for  the  law  abhors  any  the 
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least  tendency  to  corruption  in  those  who 
are  any  way  concerned  in  its  administra- 
tion, and  will  not  endure  their  taking  a 
reward  for  the  doing  a  thing,  which  de- 
serves the  severest  of  punishments.  Also 
bribery  sometimes  signifies  the  taking  or 
giving  of  a  reward  for  offices  of  a  public 
nature."  1  Hawk.  P.  C.  Curw.  ed.  p.  414, 
415,  S  1-3.  See  also  1  Russ.  Crimes,  3d 
£ng.  ed.  154.  As  to  what  office  is  meant 
by  Stat.  49  Geo.  3,  c.  126,  §  3,  against  the 
corrupt  sale  of  an  office,  see  Reg.  u,  Char^ 
retie,  13  Jur.  450,  18  Law  J.  n.  8.  M.  C 
100.  As  to  the  Virginia  statute  against 
buying  and  selling  offices,  see  C.  v,  Cal- 
laghan,  2  Va.  Cas.  460. 

4.  Growing  out  of  the  same  reason, 
we  have  the  condemnation  in  which  all 
right-minded  men  hold  those  sinister 
approaches  to  official  persons,  in  which 
people  sometimes  indulge, — amounting 
to  less  than  bribery,  yet  reprehensible 
morally  if  not  legaUy.  In  our  country 
especially,  where  the  artificial  dignity 
of  office  does  not  operate  as  powerfoUy 
to  repel  such  things  as  in  Europe,  and 
where  the  desire  for  votes  is  always 
present  with  most  in  office,  both  the 
danger  and  the  present  evil  from  this 
source  are  very  great  Neither  public 
sentiment  nor  proper  laws  should  be 
wanting  with  us,  to  restrain  the  wrong. 
Relating  to  the  judicial  office,  Lord  Cot- 
tenham  once  uttered  an  important  tmth 
as  follows:  "Every  private  communica- 
tion to  a  judge,  for  the  purpose  of  in- 
fluencing his  decision  upon  a  matter 
publicly  before  him,  always  is,  and  ought 
to  be,  reprobated;  it  is  a  course  calcu- 
lated, if  tolerated,  to  divert  the  course  of 
justice,  and  is  considered,  and  ought  more 
frequently  than  it  is  to  be  treated,  as,  what 
it  reaUy  is,  a  high  contempt  of  court." 
Matter  of  Dyoe  Sombre,  1  Mac.  &  G.  116, 
122. 

^  1  Gab.  Crim.  Law,  163;  Bex  «u 
Vaughan,  4  Bur.  2494. 
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2.  Voter.  —  The  function  of  a  voter,  unduly  as  it  is  too  often 
performed,  is  ^^  official "  ^  within  the  law  of  this  offence.  And  if 
one  pays  money  to  a  voter  to  vote  at  an  election  for  a  particular 
candidate,'  or  simply  to  vote,^  or  to  go  out  of  town  and  forbear 
Toting,^  the  act  tends  to  create  a  perturbation  in  the  movements 
of  the  governmental  machinery,  and  the  parties  are  consequently 
indictable.*    And  — 

3.  Appointing  Power.  —  The  rule  for  the  voter  applies  equally 
to  one  having  the  appointing  power.  Therefore  it  was  held  in 
Virginia  that  a  corrupt  agreement  between  two  justices  of  the 
peace  authorized  to  appoint  a  commissioner  and  a  clerk,  for  the 
one  to  vote  for  A  as  commissioner  in  consideration  of  the  other 
voting  for  B  as  clerk,  and  vice  versa^  is,  if  carried  into  execution, 
an  indictable  misdemeanor  at  the  common  law.^  Within  which 
doctrine  also, — 

4.  Recommendation  to  Office — Bzchange  of  Prieonen. — A  bribe 
to  a  privy  councillor  to  recommend  to  the  king  a  particular 
person  for  a  station  within  his  gift ;  "^  or,  to  the  agent  having 
anthority,  to  exchange  prisoners  of  war  out  of  their  order,®  —  is 
indictable  under  the  general  law  of  bribery.® 

§  86  a.  Statates  —  upon  this  subject  have  been  enacted  in  most 
or  all  of  our  States.  While  the  practitioner  should  consult  his  own 
statute-book,  he  will  still  not  often  find  therein  radical  changes  in 
the  law  of  this  offence.^^ 


1  Aote,  f  85(1). 

<  Rex  V.  Cripland,  II  Mod.  387 ;  C.  v. 
Shirer,  8  Watte  &  S.  338.  See  Hughes 
V.  MarshaU,  2  Tjtw,  184,  5  Car.  &  P.  150. 

*  Rex  9.  Flympton,  2  Ld.  Raym.  1377 ; 
S.  V.  Jackson,  73  Me.  91,  40  Am.  R.  342. 

^  Rex  V.  Ishenrood,  2  Kenj.  202.  And 
see  Bosh  v.  Railing,  Say.  289,  decided  on 
Stat  2  Geo.  2,  c.  24,  §  7. 

*  VoL  L  §  471. 

*  C.  p.  Callaghan,  2  Va.  Cas.  460.  The 
oonit  rested  its  opinion  largely  on  the 
groond  of  cormption  in  office.  But  brib- 
ery is  one  form  of  such  corruption,  and 
the  facts  of  this  case  constitute  a  mutual 
bribery.  So  likewise,  Conspiraoy.  — 
There  was  here  a  conspiracy ;  and,  as- 
raming  the  doctrine  of  the  text  to  be 


sound,  an  indictment  for  it  might  have 
been  maintained  if  no  appointment  had 
actually  been  made. 

7  Rex  V.  Vaughan,  4  Bur.  2494. 

*  Rex  V.  Beale,  cited  1  East,  183. 

*  Approve  a  Claim.  —  An  agreement 
to  use  a  supposed  influence  with  the  street 
conmiissioner  to  induce  him  to  allow  cer- 
tain claims  is  illegal,  and  a  note  given  in 
consideration  of  it  is  void.  Devlin  v. 
Brady,  32  Barb.  518. 

10  for  specimen  statutes,  consult  S.  v. 
Currie,  35  Tex.  17  ;  O'Brien  v.  S.  6  Tex. 
Ap.  665 ;  P.  V.  Markham,  64  Cal.  157,  49 
Am.  R.  700;  C.  v.  Murray,  135  Mass.  530 ; 
Glover  v.  S.  109  Ind.  391 ;  S.  v.  Bailer,  26 
W.  Va.  90,  53  Am,  R.  66 ;  P.  v.  Ah  Fook, 
62  Cal.  493 ;  Jackson  v.  S.  43  Tex.  421. 
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§  88  SPECIFIC  OFFENCES.  [BOOK  Z. 

11.  The  Degree  of  the  Orifne  and  its  Punishment. 

§  87.  Misdemeanor. — Hawkins  says :  ^At  common  law,  bribery 
in  a  judge,  in  relation  to  a  cause  pending  before  him,  was  looked 
upon  as  an  ojffence  of  so  heinous  a  nature  that  it  was  sometimes 
punished  as  high  treason  before  the  26  Edw.  8 ;  and  at  this  day 
it  is  certainly  a  very  high  offence,  and  punishable  not  only  with 
forfeiture  of  the  offender's  office  of  justice,^  but  also  with  fine  and 
imprisonment,  &c."  But  all  other  forms  of  bribery  are  misde- 
meanor, to  be  visited  with  imprisonment  and  fine.^  As  treason 
includes  felony,  and  the  consequential  effect  of  a  law  taking  the 
grade  of  treason  from  an  offence  is  to  leave  it  felony,'  we  might 
deem  bribery  in  a  judge,  committed  under  the  circumstances 
mentioned  by  Hawkins,  to  be  felony  if  the  latter  part  of  the  quo- 
tation did  not  imply  the  contrary.  But  whether  felony  or  misde- 
meanor, there  is,  growing  out  of  the  exemption  of  judicial  officers 
from  the  ordinary  criminal  process  for  official  misconduct,^  a 
practical  difficulty  in  punishing  it  otherwise  than  by  impeachment. 
And  little  doubt  can  be  entertained  that  all  kinds  of  bribery  are, 
in  this  country,  under  our  common  law,  misdemeanor ;  though 
some  kinds  are  misdemeanors  of  a  very  high  and  aggravated 
nature.^ 

III.  Attempts, 

§  88.  1.  The  Dootrine  of  Attempt,  —  explained  in  our  first  vol- 
ume,® is  in  substance,  if  not  altogether  in  form,  applicable  in  the 
law  of  bribery.    But — 

2.  Offering  a  Bribe,  —  which  properly  is  an  attempt  by  solicitar 
tion,^  is  sometimes  spoken  of  in  language  implying  that  it  is  a  sub- 
stantive offence,  though  the  offer  is  declined.^  Since  bribery  is 
misdemeanor,  and  attempt  is  the  same,  it  is  of  little  consequence 
which  form  of  the  doctrine  we  follow,  the  result  in  either  case  be- 
ing the  same.    But  it  promotes  a  desirable  uniformity  in  the  terms 

^  See  also  Vol.  I.  §  971  (2).  the  meaDing  of  art.  6,  {  9,  of  the  Consti- 

^  1   Hawk.  P.  C.  Cnrw.  ed.  p.  416,  tntion  of  Fennaylyania,  a  conyiction  of 

S  6,  7.  which  will  disqoalify  him  from  holding 

»  Vol  I.  §  612  (2).  the  office. 

«  See  Vol.  I.  §  461-463.  «  Vol.  I.  $  723-772  a. 

•  See  also  C.  w.  Shaver,  3  Watte  &  S.         '  Vol.  I.  $  767-768  rf. 
338,  in  which  it  was  held  that  the  hribing         «  S.  v.  Ellis,  4  Vroom,  102,  97  Am.  D. 

of  a  voter  hy  a  candidate  for  the  office  of  707 ;  Jackson  v.  S.  43  Tex.  421. 
sheriff  is  not  an  ''infamous  crime  "  within 
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of  the  law  to  treat  of  the  unaccepted  ofiFer  as  an  attempt,  not  as  the 
sabstantiye  crime.^  And  it  is  settled  that  under  the  one  name  or 
the  other,  such  offer,  or  the  promising  of  a  gift,  is  punishable  the 
same  as  if  it  were  actually  accepted  or  delivered.'    And  — 

S.  By  Man.  —  If  the  offer  is  made  by  letter  through  the  post- 
office,  the  writer  commits  a  complete  offence  at  the  place  where 
he  deposits  the  letter,^  as  well  as  at  the  place  where  it  is  received. 

§  89.  Offer  fai  CavM  not  yet  pMidlng.  *•*  We  have  a  case  holding 
that  the  tender  of  a  bribe  to  a  justice  of  the  peace  corruptly  to 
decide  a  cause  not  pending,  but  afterward  to  be  instituted  before 
him, — the  bribe  being  declined,  and  the  suit  not  undertaken, — 
is  indictable  at  the  common  law.  Still  the  transaction  was  ad- 
judged not  to  be  within  a  statute  against  offering  to  the  official 
person  ^^  any  gift  or  gratuity  whatever,  with  intent  to  influence 
his  act,  vote,  opinion,  decision,  or  judgment,  on  any  matter, 
cause,  or  proceeding  which  may  be  then  pending,  or  may  by  law 
come  or  be  brought  before  him  in  his  official  capacity."  * 


^  And  see  CoUins  v,  S.  25  Tex.  Snpp. 
Diflhon  V.  Smith,  10   Iowa,  212; 

Walflh  V.  P.  65  HL  58,  16  Am.  B.  569 ; 

Hatchinson  p.  8.  36  Tex.  293 ;  C.  v.  Har- 

xis,  1  Fia.  leg.  Gaz.  Rep.  455. 
s  Vol  L  S  767  (2) ;  Bex  v.  Vaaghan,  4 

Bar.  2494;   Bex  v.   Plympton,   2   Ld. 

Rajm.  1377 ;  Bex  v.  Isherwood,  2  Keny. 

iOS;  Rex  «.  Criplaiid,  U  Mod.  367 ;  Reg. 

V.  Gnrnej,  10  Cox  C.  C.  550;  O'Brien  o. 

&  7  Tex.  Ap.  181 ;   P.  o.  Ah  Fook,  62 

CbL  493 ;  Scoggina  v.  3. 18  Tex,  Ap.  298. 

And  Me  ante,  §  85  (1),  note.    It  has  been 

idjadged  indictable  at  the  oommoa  law 
to  offer  money  to  a  member  of  a  dty 
eomiDon  council  to  vote  for  laying,  on  ap- 
pUcBtion,  a  railroad  track  along  one  of  the 


streets.  And  it  wonld  not  be  otherwise 
should  the  common  eonaeil  have  no  aa- 
thority  to  grant  the  concession.  For,  said 
Dalrimple,  J.  in  snch  case  the  act  of  the 
defendant  "  was  only  the  more  criminal ; 
becanse  he  sought,  by  the  cormpt  use  of 
money,  to  purchase  from  the  council  au 
easement  which  they  had  no  authority  to 
grant  He  thereby  endesrored  to  induce 
them  to  step  beyond  the  line  of  their 
duty,  and  usurp  authority  not  committed 
to  them."  8.  v.  Ellis,  4  Vroom,  102, 105, 
97  Am.  D.  707. 

>  U.  S.  V.  Worrall,  2  Dall.  884. 

«  Barefield  v.  S.  14  Ala.  603.  And  lee 
P.  ex  leL  Purley,  2  Cal.  564. 


For  BBIDGE,  see  Wat  ;  also  Stat  Crimes,  f  301. 
BUGGEBT,  see  Sodoict. 
BUILDING  OF  WOOD,  &&,  see  Vol  I.  {  1150, 1151. 
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CHAPTER  Vra. 


{90. 

Introdaction. 

91-100. 

The  Breaking  and  Enteiiiig. 

101-103. 

The  Time. 

104-108. 

The  Place. 

109-117. 

The  Intent 

118. 

Statutory  Breakings. 

119-120. 

Remaining  and  Connected  Questions. 

Ckmsnlt* — for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  11.  {  128-153;  Dir. 
&  F.  {  251-261 .  And  for  nnmerous  miscellaneous  questions,  the  indexes  to  this  series 
of  books. 

§  90.  Defined.  —  Burglary  is  the  breaking  and  entering,  in  the 
night,  of  another's  dwelling-house,  with  intent  to  commit  a  felony 
therein.^ 

How  Chapter  divided.  —  We  shall  consider,  I.  The  Breaking 
and  Entering ;  II.  The  Time ;  IE.  The  Place ;  IV.  The  Intent. 
y.  Statutory  Breakings;  YI.  Bemaining  and  Connected  Ques- 
tions. 

I.  The  Breaking  and  Entering, 

§  91.  1.  A  Breaking, — in  the  law  of  burglary,  is  any  disrupting 
or  separating  of  material  substances  in  any  enclosing  part  of  a 
dwelling-house,  whereby  the  entry  of  a  person,  arm,  or  any  physi- 
cal thing  capable  of  working  a  felony  therein  may  be  accomplished. 
While  the  substance  thus  operated  upon  must  be  such  as  the  law 


1  Vol.  I.  S  559.  There  are  no  wide 
differences  in  the  definitions  of  bnrglaiy. 
Thns,  Hawkins :  **  Burglary  is  a  felony  at 
the  common  law,  in  breaking  and  entering 
the  mansion-house  of  another,  or  (as  some 
say)  the  walls  or  gates  of  a  walled  town, 
in  the  night,  to  the  intent  to  commit  some 
felony  within  the  same,  whether  the  felo- 
nious intent  be  executed  or  not.v  i  Hawk. 
P.  C.  Curw.  ed.  p.  129.    Coke:  "A  bur- 
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glar  (or  the  person  that  committeth  bur- 
glary) is  by  the  common  law  a  felon,  that 
in  the  mght  breaketh  and  entereth  into  a 
mansion-house  of  another,  of  intent  to 
kill  some  reasonable  creature  or  to  com- 
mit some  other  felony  within  the  same, 
whether  his  felonious  intent  be  executed 
or  not."  3  Inst.  63.  And  see  4  BL  Com. 
223,  224;  2  East  P.  C.  484. 


CHAP.  Yni.3  BUB6LABY  AND  UEE  BREAKINGS. 


§92 


deems  of  the  realty,  the  breaking  does  not  necessarily  imply  an 
injury  thereto.^    Thus,  — 

2.  mnstrations  of  Brealdiig.  —  It  does  not  require  a  separation 
of  particles,  as  when  we  break  a  stick ;  but  if,  for  example,  one 
lifts  a  latch  and  opens  the  door,  or  presses  it  open  without  any 
removing  of  fastenings,'  or  with  his  hand  raises  an  unfastened 
window,*  or  trap-door,*  or  thrusts  himself  down  the  chimney,*  or 
by  a  fraud  practised  on  the  occupant  procures  him  to  open  the 
door,*  he  breaks  the  dwelling-house.'     On  the  other  hand,  — 

3.  It  i»  not  a  Breaking  —  to  enter  through  an  open  door,  win- 
dow, or  other  aperture ;  ®  or  to  push  further  open  a  door  or  win- 
dow already  open  in  part^ 

§  92.  1.  The  Entry  —  is  likewise  indispensable  in  burglary .^^  It 
need  not  be  in  the  same  night  with  the  breaking ;  though  both 
must  evidentiy  take  place  in  the  night,  and  both  must  be  with 
felonious  intent.^ 

2.  Defined. — An  entry  consists  of  putting,  through  the  place 
broken,  into  any  space  of  whatever  dimensions  pertaining  to  the 
dwelling-house,  the  body,  the  hand,  or  any  inanimate  substance  ap- 
parently ^  capable  of  accomplishing  the  felony  meant,  whether  in 
fact  it  does  accomplish  it  or  not.  So  that  it  is  enough,  for  example, 
if  any  part  of  the  physical  frame  passes  within,  or  if  the  instrument 
intended  to  be  used  in  the  commission  of  the  felony  does.^*  Thus,  — 

3.  It  is  an  Entry,  —  and  the  burglary  is  perfected,  where  one 
cuts  a  hole  in  the  shutters,  thrusts  in  his  hand,  and  feloniously 
takes  away  another's  personal  property ;  ^*  or  thrusts  in  his  hand, 


^  Stated  more  in  detail,  Stat.  Crimea, 
{312. 

*  S.  V.  Reid,  20  Iowa,  413;  &.  v.  Gron- 
iiig,33EaiL  18. 

*  Frank  v.  S.  89  Miseia.  705;  Bex  v. 
HjamSfTCar.  &P.  441. 

*  Harrison  u,  S.  20  Tex.  Ap.  387,  54 
Am.  R.  529 ;  Carter  v.  S.  68  Ala.  96. 

*  Donohoo  V.  8.  36  Ala.  281 ;  Rex  o. 
Bnce,  Robs.  &  Rj.  450. 

"  S.  V.  Johnson,  PhtUtpe,  N.  C.  186,  93 
Am.  D.  587 ;  S.  v.  Mordecai,  68  K.  C.  207. 
See,  EB  to  this,  and  the  consent  implied  in 
a  plan  to  entrap  the  bnrglar,  Vol.  I.  J  261- 
263;  Allen  v.  a  40  Ala.  384,  91  Am.  D. 
477. 

^  Usher  V.  8.  43  Ala.  17 ;  Rex  v, 
Hughes,  I  Leach,  406,  2  East  P.  C.  491. 

9  Rex  r.  Lewis,  2  Car.  &  P.  628;  Rex 


V.  Johnson,  2  East  P.  C.  488';  8.  v.  Ken- 
nedy, 16  Mo.  Ap.  287 ;  Green  v.  8.  68  Ala. 
539. 

9  Stat.  Crimea,  f  312;  C.  v.  Stmpnej, 
105  Mass.  588,  7  Am.  R.  556. 

10  Rex  V.  Hughes,  1  Leach,  406,  2  East 
P.  C.  491;  Anonymous,  Dalison,  22;  1 
Hale  P.  C.  551 ;  Anonymous,  J.  Kel.  67. 

"  1  Gab.  Crim.  Law,  176 ;  2  East  P.  C. 
508;  1  Hale  P.  C.  551;  Rex  1;.  Smith, 
Rnss.  &  Ry.  417;  Rex  v.  Jordan,  7  Car. 
&  P.  432 ;  Reg.  v.  Bird,  9  Car.  &  P.  44. 

u  Ante,  §  32. 

"  8.  V.  McCall,  4  Ala.  643,  39  Am.  D. 
814 ;  Franco  v,  8.  42  Tex.  276 ;  1  Gab. 
Crim.  Law,  174;  3  List.  64;  4  Bl.  Com. 
227. 

1*  Gibbon's  Case,  Foster,  107.  And  see 
Anonymous,  1  Anderson,  115. 
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with  the  like  intention,  withont  fteeomplishlng  the  object;^  or 
pats  ^^  a  hook  in  at  a  window  to  draw  out  goodji,  or  a  pistol  to  de- 
mand one's  monej."  *  And  if  the  hand  is  thrust  within  tide  build- 
ing to  finish  the  breaking  rather  than  extract  the  goods,  still  it 
completes  the  entry .^    But — 

§  93.  It  la  not  sn  Entry,  —  and  there  is  no  bm^larj,  if  simply 
the  tool  used  for  breaking  goes  in,  and  neither  any  part  of  the 
person  nor  the  instrument  by  which  the  ulterior  felony  is  to  be 
perpetrated  does.^  Thus,  to  raise  a  window  by  placing  the  hands 
outside  of  it,  and  then  thrust  in  a  bar  for  forcing  open  the  inside 
shutter ;  ^  or  to  make  a  hole  through  a  door  with  a  centre-bit, 
whereby  some  of  the  chips  fall  in,^ — is  insufficient ;  because  neither 
the  bar  nor  the  centre-bit  was  to  be  employed  about  the  ulterior 
felony. 

§  94.  Shooting  In  a  Ball  to  idu. — Whether,  if  one  intending  a 
felonious  homicide  discharges  a  ball  from  a  gun  outside  the  build- 
ing, through  a  hole  previously  broken  by  him  for  the  purpose,  or, 
without  a  previous  breaking,  sends  the  ball  into  it,  making  thus 
both  a  breach  and  an  entry  by  one  impulse,  he  commits  burglary, 
is  uncertain  on  the  authorities  J  On  principle,  there  is  less  doubt; 
for  the  ball  is  meant  and  adapted  to  accomplish  the  homicide,^ 
and  it  is  a  general  doctrine  of  the  criminal  law  that  a  physical 
agent  set  in  action  by  the  party  is  the  same  as  the  party  himself ; 
even  causing  him  to  perpetrate  the  o£Fence  in  the  locality  where 
the  agent  acts,  though  himself  personally  absent.^ 

§  95.  1.  How  for  Inside.  —  The  entry  need  not  extend  to  any 
defined  distance  inside.  Therefore  when  a  boy,  to  steal,  pushed 
in  with  his  fingers  a  pane  of  glass,  and  simply  the  fore  part  of 


1  Rex  V.  Bailej,  Rnss.  &  B/.  341. 

s  4  BL  Com.  227 ;  3  Inst.  64  ,  Anony- 
mous, 1  Hale  F.  C.  553. 

'  Keg.  V.  O'Brien,  4  Cox  C.  C.  398. 

*  Rex  V,  Roberts,  Car.  Crim.  Law,  Sd 
ed.  S93 ;  Rex  d.  Haghes,  1  Leach,  406,  2 
East  P.  C.  491 ;  Rex  v.  Rust,  1  Moody, 
183;  3  Inst.  64 ;  1  Hawk.  P.  C.  Cnrw.  ed. 
p.  132,  S  11, 12.  And  see  Reg.  v,  O'Brien, 
4  Cox  C.  C.  398. 

^  Rex  V,  Rnst,  1  Moody,  183 ;  Rex  v. 
Roberts,  Car.  Crim.  Law,  3d  ed.  293. 

>  Rex  V,  Hughes,  1  Leach,  406,  2  East 
P.  C.  491. 
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t  1  Hale  P.  C.  655 ;  1  Hawk.  P.  C. 
Cnrw.  ed.  p.  132,  {  H  ;  2  East  P.  C.  490; 
1  Grab.  Crim.  Law,  174;  1  Russ.  Crimes, 
3d  Eng.  ed.  795  and  note. 

8  See  2  East  P.  C.  490 ;  1  Russ.  CrimeB, 
3d  Eng.  ed.  795. 

«  Vol.  L  §  1 10>1 12, 810, 65 1 .  Sandinc 
Child  In.  —  It  is  the  same  if  a  man  sends 
into  the  dwelling  a  child  of  tender  yeazs 
and  innocent  of  any  crime,  bat  dees  not 
personally  enter ;  he  is  still  char^i^eable 
with  burglary.  1  Hale  P.  C.  555,  556;  1 
Russ.  Crimes,  3d  Eng.  ed.  797. 
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one  finger  had  passed  within  the  sash  when  he  was  appreliended, 
he  was  adjudged  rightly  convicted  of  burglary,^ 

2.  Bhatten.  —  If  there  are  inside  shatters,  it  is  enough  to  pass 
in  the  hand  for  the  unaccomplished  purpose  of  opening  one  of 
them ; '  but  the  breaking  of  an  outside  shutter  is  not  sufficient 
while  the  place  remains  unbroken.' 

8.  caiinmey.  —  Where  the  breaking  is  by  coining  in  at  the  chim- 
ney,^ it  is  not  necessary,  to  constitute  an  entry,  that  the  burglar 
should  pass  out  of  the  chimney  into  any  room,  or  even  pass  be- 
low the  chimney-piece ;  entering  the  chimney  itself  is  sufficient.^ 

§  96.  1.  Wbat  broken.  —  The  breaking  and  entering  must  be 
into  Bometiiing  which  is  parcel  of  the  dwelling-house.^    Thus,  — 

2.  The  Area  Gate  —  is  not  a  part  of  the  mansion ;  and  where 
one  by  a  skeleton-key  made  his  way  through  this  gate,  and  en- 
tered the  dwelling  at  a  door  accidentally  left  open,  he  was  held 
not  to  be  guilty  of  burglary.^ 

§  97.  1.  Inside  Doors  —  are  not  regarded  the  same  in  the  law 
of  burglary  as  in  the  defence  of  the  castle®  and  in  arrest.^ 
Hence,  — 

2.  Entry  by  Breaking  saoh  Door.  —  If  one  is  in  another's  dwell* 

ing-house,  however  lawfully,  or  if  he  has  entered  it  through  an 
outer  open  door,^^  and  there  breaks  an  inner  door  through  which 
he  enters  a  room  with  burglarious  intent,^  —  as,  where  a  servant 
lifts  the  latch  and  goes  into  a  chamber  ^  to  commit  murder  ^  or 
larceny  ^*  or  a  rape,^  —  it  is  burglary  .*•    And  — 


>  Rex  V.  DaviB,  Rum.  &  By.  499.  And 
Bee  Nash  v.  S.  20  Toil  Ap.  384.  See  Ray 
V.  S.  66  AU.  281. 

*  Rex  V.  Perkee,  1  Oar.  &  P.  800;  Bex 
9.  Bafley,  Baas.  &  By.  841 ;  Bobexf  s  Caae, 
S  Eut  P.  C.  487. 

*  8.  V.  McOall,  4  Ala.  648, 89  Am.  D. 
814. 

«  Ante,  S  91  W  \  Stat  Crimes,  {  381, 
819;  post,  §  98,  note. 

*  Rex  V.  Brice, Boss.  &  By.  450;  Don- 
ohoo  V.  S.  36  Ala.  281. 

*  Stat.  Crimes,  %  281,  819. 

7  Rex  V.  DayiB,  Bnas.  &  By.  829.  And 
see  Rex  v.  Paine,  7  Car.  &  P.  135 ;  Bex  v. 
Brown,  2  East  P.  C.  487,  2  Leach,  1016, 
note. 

0  VoL  L  §  858,  859. 

*  Czim.  Pro.  L  {  194-900. 


10  Martin  v.  8.  I  Tox.  Ap.  525 ;  Carter 
9.  8.  68  Ala.  96. 

n  8.  V.  Scripture,  42  N.  H.  485. 

"^  Probably,  if  the  chamber  were  his 
own  lodging-room,  the  case  would  be 
otherwise,  becanse  of  his  quasi  interest  in 
it.  And  see  post,  §  106.  It  is  not  bur- 
glary, says  Hale,  where  "  the  opening  of 
the  door  is  within  his  trust."  2  Hale 
P.  C.  354,  355 ;  1  Buss.  Crimes,  8d  £ng. 
ed.  7M  and  note. 

^  Anonymous,  1  Hale  P.  C.  554,  J. 
Kel.  67. 

i«  Hild  V.  S.  67  Ala.  39. 

'^  Bex  V.  Gray,  1  Stra.  481. 

1*  And  see  Stat.  Crimes,  §  290;  Bex  v, 
Johnson,  2  East  P.  C.  488 ;  S.  v.  Wilson, 
Coxe,  439,  441,  1  Am.  D.  216 ;  Bex  v. 
Cassey,  J.  KeL  68,  69;  Denton's  Casey 
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8.  A  Ghieat  at  a  Hotel  —  becomes,  a  fortiori^  chargeable  with 
this  offence  if  he  leaves  his  own  room  and  breaks  into  the  room 
of  another  guest,  meaning  to  conmiit  a  felony  therein.^ 

§  98.  1.  The  Inflide  Breaking  —  the  same  as  when  it  is  of  outer 
barriers,  must  be  of  something  which  constitutes  a  part  of  the 
dwelling-house;  as, — 

2.  A  Trunk  or  Box — in  a  dwelling-house  being  mere  personal 
property,  one  who  while  lawfully  in  the  dwelling-house  breaks  it 
to  steal  goods  therefrom,  does  not  commit  burglary.' 

8.  Fixtures,  —  Buch  as  ^<  cupboards,  presses,  lockers,  and  the 
like,"  have  created  some  doubt,^  but  they  are  regarded  by  Foster 
as  personalty,  like  a  trunk  or  chest,  within  our  present  rule; ^ 
'^  though,  in  questions  between  the  heir  or  devisee  and  the  execu- 
tor, these  fixtures  may  with  propriety  enough  be  considered  as 
annexed  to  and  parts  of  the  freehold.  And  Lord  Hale  ^  has  ex- 
pressed the  same  opinion;  though  he  speaks  doubtingly  on  the 
subject."  ^ 

§  99.  1.  Breaking  Out. — We  have  seen  it  to  be  unnecessary  that 
both  the  breaking  and  entering  should  be  on  the  same  night.^  But 
must  the  former  precede  the  latter  in  the  order  of  time  ?  To  re- 
move an  ancient  doubt  on  this  question,^  it  was  provided  by  12 
Anne,  stat.  1,  c.  7,  §  8,  ^^  that  if  any  person  shall  enter  into  the 
mansion  or  dwelling-house  of  another  by  day  or  by  night,  without 
breaking  the  same,  with  an  intent  to  commit  felony ;  or,  being  in 
such  house,  shall  commit  any  felony ;  and  shall  in  the  night-time 
break  the  said  house  to  get  out  of  the  same,"  — it  shall  be  bur- 
glary.^   And  though  this  statute  is  now  repealed  in  England,  the 


Foflter,  108.  Contra,  P.  v.  Fndick,  HiU  & 
Denio,  63.  The  breaking  must  be  before 
the  felonions  purpose  ends.  Adkinson  v. 
S.  5  Bax.  569,  30  Am.  R.  69;  but  the 
felony  need  not  be  meant  to  be  in  the 
particular  room  broken.  Rolland  v.  C. 
85  Pa.  66,  27  Am.  R.  626. 

1  S.  V.  Clark,  42  Vt  629. 

3  1  Hale  P.  C.  524,  554 ;  S.  v.  Wilson, 
Coxe,  439, 441, 1  Am.  D.  216 ;  2  East  P.  C. 
488. 

•  1  Gab.  Crim.  Law,  172. 

*  Foster,  109. 

*  1  Hale  P.  C.  527,  566. 

•  See  also  2  East  P.  C.  489.  Chim- 
ney in  Cabin.  —  The  majoritj  of  the 
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North  Carolina  Court  has  held  that  an 
entry  at  night  through  a  chimney  into 
a  log  cabin  in  which  the  prosecutrix 
dweUs,  and  stealing  goods  therein,  wiU 
constitute  burglary  although  the  chim- 
ney, made  of  logs  and  sticks,  may  be  in 
a  state  of  decay  and  not  more  than  five 
and  a  half  feet  high.  S.  v,  Willia^  7 
Jones,  N.  C.  190. 

7  Ante,  $92(1). 

>  See  2  East  P.  C.  490;  1  Hale  P.  C. 
554;  Dalt  Just  c.  151,  {  3;  4  Bl.  Com. 
227;  1  Gab.  Crim.  Law,  174;  1  Bennett 
&  Heard  Lead.  Cas.  540. 

»  1  Hawk.  P.  C.  Curw.  ed.  p.  132,  §  15; 
2  East  P.  C.  489. 
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same  proyision  in  substance  is  contained  in  the  later  7  &S  Geo. 
4,  c.  29,  §  11,1  superseded  by  the  present  24  &  26  Vict.  c.  96,  §  SI.* 
It  is  perceived  that  the  statutory  terms  require  no  going  away 
from  the  premises  to  follow  the  breaking  out ;  and  a  learned  judge 
once  made  the  very  strong  observation  tiiat  if  a  thief,  for  instance, 
who  was  lawfully  within,  ^^  even  lifts  the  latch  to  get  out  of  the 
house  with  the  stolen  property,  that  is  a  burglarious  breaking  out 
of  the  house."  ^  But  this  is  carrying  the  doctrine  very  far.  Is  a 
mere  lifting  of  the  latch,  without  any  opening  of  the  door,  a 
breaking  ? 

2.  Witb  us. — The  date  of  this  statute  of  12  Anne  is  1718,  too 
recent  to  be  absolute  common  law  in  all  our  States.^  Yet  every- 
where it  must  have  weight  as  declaratory  of  the  opinion  of  the 
English  Parliament  upon  the  earlier  common  law.  As  to  which 
conunon  law,  no  distinct  reason  appears  for  holding  it  to  be  bur- 
glary to  break  into  a  dwelling-house  to  commit  a  felony,  and  not 
burglary  to  get  in  by  stealth  and  break  out  to  escape ;  in  other 
words,  for  invariably  requiring  the  breaking  to  precede  the  entry, 
and  never  permitting  it  to  follow.  Probably  in  most  of  our  States 
the  question  is  settled  by  the  express  or  implied  terms  of  the  stat- 
utes; as,  in  Georgia,  where  the  words  are  ^^  breaking  and  entering 
tnto,"  the  consequence  whereof  is  that  a  breaking  out  is  not  ade- 
quate in  this  State.^ 

§  100.  Breaking  Inner  Doors  without  Bntry.  —  If,  to  get  out  of 

the  dwelling-house,  the  felon  should  break  an  inner  door  without 
passing  through  it,  the  case  would  plainly  be  within  the  Statute  of 
Anne.  But  it  seems  not  to  be  absolutely  settled  whether  where 
the  intent  is  not  to  get  out,  one  who  with  felonious  purpose  en- 
tered without  a  breaking,  commits  burglary  if  he  makes  no  entry 
through  the  inner  door  which  he  has  broken.  There  are  indica- 
tions that  the  breaking  alone  in  such  circumstances  may  be 


^  1  Ron.  Crimes,  Sd  Eng.  ed.  792. 

*  The  words  are :  "  Whoever  shaU  en- 
ter the  dweUing-honse  of  another  with 
intent  to  commit  any  felony  therein,  or, 
being  in  such  dweUing-honse,  shall  com- 
mit soy  felony  therein,  and  shaU  in  either 
eMe  break  oat  of  the  said  dwelling-honse 
in  the  night,  shaU  be  deemed  guilty  of 
burglary." 

*  Erskine,  J.  in  Beg.  v.  Wheeldon,  8 
Car.  &  P.  747.  And  see  1  Hale  F.  C. 
553;  Rex  v.  Johnson,  8  East  P.  C.  488 ; 


Rex  V.  Callan,  Ross.  &  Ry.  157  ;  Rex  r. 
McKeamey,  Jebb,  99, 1  Ben.  &  H.  Lead. 
Cas.  540 ;  Rex  v.  Lawrence,  4  Car.  &  P. 
231. 

^  See  ante,  {  48,  note;  Bishop  First 
Book,  §  56.  Deemed  of  force  in  Connec- 
ticut, S.  u.  Ward,  48  Conn.  489. 

»  White  w.  8.  51  Ga.  285,  288,  289. 
And  see  S.  v.  McPherson,  70  N.  C.  239, 
16  Am.  R.  769 ;  Brown  r.  S.  55  Ala.  123. 
28  Am.  R.  693. 
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deemed  enough.^  On  the  other  hand,  in  an  English  caae  before 
the  Central  Oriminal  Gonrt,  Gamey,  Commissioner,  on  consultar 
tion  with  Cresswell,  J.,  held  that  burglary  is  not  committed  by  a 
feloniously  meant  entry  into  a  dwelling-house  without  breaking, 
followed  by  a  mere  breaking  (not  affirmatively  appearing  to  be  to 
get  out)  of  an  inside  door.^  We  have  in  this  case  a  breaking,  an 
entry,  and  a  felonious  intent ;  yet  not  only  is  ihe  breaking  after 
the  entry,  but  the  breaking  and  entry  are  of  different  parts  of  the 
dwelling.  If  a  breaking  out  was  not  sufficient  before  the  Statute 
of  Anne,  this  would  not  be  so  after  the  statute, — not  being  within 
the  statutory  terms. 

II.  The  Time. 

§  101.  1.  Night  —  Both  the  breaking  and  entering  must  be  in 
the  night.^ 

2.  The  Meaning  of  "  Night,"  —  or  <^  night  time,"  in  the  law  of 
burglary,  is  pretty  fully  considered  in  "  Statutory  Crimes."  *  It  is 
not  deemed  necessary  to  repeat  here  the  elucidations  and  the 
cases.  The  result  is  that  at  the  common  law  those  portions  of 
the  morning  and  evening  in  which,  while  the  sun  is  below  the 
horizon,  sufficient  of  his  light  is  above  to  enable  one  reasonably  to 
discern  the  features  of  a  man,  belong  to  the  day ;  but  in  this 
calculation  no  account  is  taken  of  light  reflected  from  the  moon. 
This  rule,  however,  has  been  modified  in  England  and  some  of 
our  States  by  statutes. 

§  102.  Breakinga  by  Day. — While  this  country  was  being  set- 
tled, the  Statute  of  1  Edw.  6,  c.  12,  was  in  force  in  England.^ 

1  Anonymons,  J.  KeL  67,  aeemmgly  first  passage  in  any  book  where  burglary 

supports  this  intimation ;  bat  the  state-  is  confined  to  a  breaking  in  the  night.    In 

ment  of  the  case  in  1  Hale  P.  C.  554,  the  old  books  it  is  said  to  be  the  same 

shows  that  the  facts  did  not  raise  the  whether  by  night  or  by  day.    According 

question.     Erskine,  J.  might  have  held  to  this  late  determination,  Stannforde  has 

the  breaking  alone  sufQcient,  as  see  Beg.  formed  his  description  of  this  crime,  col- 

V.  Wheeldon,  8  Car.  &  P.  747  ;  bat  prol>  lected  from  the  many  decisions  since  the 

ably  his  observations  were  founded  on  7  time  of  Britton  and  the  Mirror,  which  is 

&  8  Geo.  4,  c.  29,  S  11.   And  see  Denton's  to  this  effect:  '  Burglars  are  thoee  who 

Case,  Foster,  108 ;  Simson's  Case,  1  Hale  feloniously,  in  time  of   peace,  break  a 

P.  C.  527.  house,  church,  walls,  or  towers,  though 

'  Reg.  V,  Davis,  6  Cox  C.  C.  369.  they  take  nothing  from  thence  ,*  but  then 

'  Rex  V.  Segar,  Comb.  401 ;  Lewis  v,  it  must  be  done  with  intent  to  commit 

3. 16  Conn.  32;  S.  v.  Bancroft,  10  N.  H.  a  felony,  and  in  the  night.'"    4  Reeves 

105;  Reg.  v.  Polly,  1  Car.  &  K.  77.    "It  Hist  Eng.  Law,  3d  ed.  539. 

was  held  in  4  Edw.  6,  that  the  breaking  *  Stat  Crimes,  {  276. 

of  the  house  shall  not  be  burglary  unless  ^  ▲.  d.  1647. 
it  is  by  night   Bio.  Cor.  185.   Thia  is  the 
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By  §  10,  one  oonyicted,  among  other  things,  of  the  ^  breaking  of 
aay  house  by  dajf  or  bj  night,  anp  person  being  then  in  the  same 
knue  .  •  •  therehff  put  in  fear  or  dread,^^  could  not  be  admitted 
to  clergy ;  and  Hide  treats  this  as  creating  a  statutory  burglary 
possible  in  the  daytime.    ^^  It  requires,'^  he  says,  ^^  (1)  An  actual 
breaking  of  the  house,  and  not  an  entry  per  oetia  aperta  ;  (2) 
An  entry  witii  intent  to  commit  a  felony,  and  so  laid  in  the  indict- 
ment ;  ^  (8)  A  putting  in  fear."  '    Kilty,  as  to  Maryland,  informs 
US  that  >^  there  a^  in  the  provincial  records  some  cases  of  prose^ 
cutions  which  appear  to  have  been  under  this  statute ; "  ^  but  we 
seem  to  have  no  direct  decisions  in  any  of  the  States  on  the  ques- 
tioa  of  its  common-law  effect  with  us.    It  is  not  mentioned  by 
the  Penn^lvania  judges  among  the  statutes  in  force  in  that 
State.^ 

§  lOS.  1.  There  sre  some  other  •<-  old  English  statutory  house- 
breakings which  may  be  committed  in  the  daytime,  and  to  them 
lunilar  observations  apply.^    So,  — 
2.  In  our  States  —  there  are  scmie  statutes  of  the  like  sort.* 


m.  The  Place. 

§  104.  1.  DwalllneHKMBse.  —  At  common  law,  the  breaking  and 
entering  must  be  into  another's  dwelling-house.' 

2.  What  is  a  "  DweUing-honse,"  —  within  the  law  of  burglary,  is 
minutely  explained  in  '^Statutory  Crimes."  ^    It  is  there  seen  that 


1  Powllmr's  Case,  11  Co.  81 6« 

*  lHaleP.C.548.  And  see  lb.  p.  568, 
568. 

'  Kilty  Report  of  Statates^  164. 

*  Report  of  the  Jndges,  8  Binn.  695, 
690.   And  see  ante,  {  48,  note. 

*  Hale,  1  Hale  P.  C.  548,  states,  — 

1.  "Robbing  a  peison  by  day  or  night, 
IB  hi«  dwelling-honae ;  the  dweller,  his 
vile,  or  children  being  in  the  boose  and 
Bot  put  m  fear.  This  requires:  1.  An 
setnal  breaking  of  the  honse;  fi.  An 
actual  taking  c^  something,  bnt  the  per- 
tODi  need  not  be  put  in  fear ;  and  by  the 
Statute  of  5  ft  6  Edw.  6,  c.  9,  clergy  is  in 
this  case  taken  from  the  principal  that  en- 
ton  the  hoose;  and  by  the  Statute  of  4 
ft  5  PhiL  ft  liL  c.  4,  from  the  accessory 
before. 

2.  "Robbing  a  dwelllng-hoase,  by  day 
Qi  116^  and  taking  away  goods,  none 


being  in  the  hoiAe.  This  requires  an 
actoal  breaking,  and  an  actual  taking  of 
something,  and  without  the  latter  it  is 
not  felony;  but  if  accompanied  with  both, 
and  the  taking  of  goods  be  of  the  value 
of  five  shillings,  it  is  excluded  from  clergy 
by  89  Eliz.  c  15."  And  see  ante,  {  100, 
note. 

3.  All  these  statutes  were,  according  to 
Kilty,  used  in  the  province  of  Maryland. 
Kilty  Sep.  Stats.  164, 166, 167, 169.  But 
they  are  not  mentioned  by  the  judges  as 
in  force  in  Pennsylvania.  Report  of  the 
Judges,  3  Binn.  595,  620,  683. 

*  P.  V.  Taggart,  43  Cal.  81 ;  Davis  v.  S. 
3  Coldw.  77 ;  Butler  v.  P.  4  Denio,  68 ; 
Williams  o.  8.  46  Oa.  212 ;  Wood  v.  S.  46 
Ga.  322;  P.  v.  Jefferson,  52  Cal.  462. 

'  8.  V.  Dosier,  78  N.  C.  117;  Conners 
o.  8. 16  Vroom,  340, 

>  Stat.  Crimes,  §  277-288. 
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it  requires  some  sleeping  beneath  the  roof ;  in  other  words,  the 
place  must  be  used  for  habitation.^  And  there  is  a  slight  dis- 
tinction between  this  word,  which  is  the  proper  common-law  term 
in  burglary,  and  ^^  house,"  which  is  the  common-law  term  in  arson.^ 
Yet  we  have  statutes  of  burglary  employing  the  word  "  house."  • 
The  term  ^^dwelling-house"  also  includes  the  entire  cluster  of 
buildings,  not  separated  by  a  public  way,  which  are  used  for  pur- 
poses connected  with  habitation.^  For  example,  it  may  include  a 
barn.^  For  further  particulars  the  reader  should  consult  ^  Statu- 
tory Crimes,"  where  the  authorities  also  appear. 

§  105.  1.  Church.  —  According  to  the  old  books,  this  ofiFence 
may  be  committed  by  breaking  into  a  church ;  ^  for,  says  Coke, 
it  is  the  mansion-house  of  Almighty  QodJ  There  are  few  modem 
English  cases,^  and  no  American  ones,  in  which  this  form  of  bur- 
glary has  been  relied  upon  ;  but  the  law  is  probably  not  obsolete. 
It  is  within  some  of  our  statutes.^    Moreover,  — 

2.  'V7aUed  Town.  —  The  books  tell  US  that  it  is  burglary  feloni- 
ously to  break  into  a  walled  town.^^ 

§  106.  1.  Another's.  —  The  dwelling-house  must  be  another's. 
So  that, — 

2.  Innkeeper.  —  It  is  doubtless  not  burglary  for  an  innkeeper 
with  felonious  intent  to  break  into  a  guest's  chamber.^^  But  how- 
ever this  may  be,  — 

8.  Rooms  off  Lodgers.  —  If  one  not  an  innkeeper  has  a  building 
with  a  common  entrance  and  numerous  rooms,  and  lets  a  part  of 
them  to  lodgers  and  retains  others  for  his  own  habitation,  a  buiv 
glary  by  a  third  person  in  one  of  the  rooms  must  be  charged  in  the 
indictment  as  committed  in  the  dwelling-house  of  the  landlord.^ 


1  S.  V,  WilliamB,  90  N.  C.  7S4, 47  Am. 
R.  541. 

s  Ante,  S  11* 

s  S.  V.  Dan,  18  Ner.  345 ;  Palmer  v.  S. 
7  Coldw.  82. 

*  Stat.  Crimes,  at  rap. ;  8.  v.  Anderson, 
24  S.  C.  109. 

*  Pitcher  v.  P.  16  Mich.  142. 

*  Anonymous,  1  Dj.  99  a,  pi.  58 ;  Dal- 
ton  Jost.  c.  151,  S  1|4;  1  Hawk.  P.  C. 
Corw.  ed.  p.  133,  {  17 ;  1  Ross.  Crimes, 
Sd  Eng.  ed.  785 ;  2  East  P.  C.  491. 

f  3  Inst.  64. 

8  In  Reg.  V.  Baker,  3  Cox  C.  C.  581, 
Alderson,  B.  said :  "  I  take  it  to  be  set- 
tled law  that  burglary  may  be  committed 
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in  a  chnrch  at  common  law.    I  so  held 
lately,  on  circuit." 

•  Wilson  V.  S.  34  Ohio  St.  199.    And 
see  Watt  v.  S.  61  Ga.  66. 

10  4  Bl.  Com.  224 ;  1  Gab.  Crim.  Law, 
169;  1  Hawk.  P.  C.  Curw.  ed.  p.  129; 
ante,  {  101,  note. 

11  And  see  Rex  v.  Prosser,  2  East  P.  0. 
502.  Dalton,  however,  says,  what  can 
hardly  be  law  at  the  present  day:  "A 
guest  Cometh  to  a  common  inn,  &c.,  and 
the  host  appointeth  him  his  chamber,  and 
in  the  night  the  host  breaketh  into  the 
guest's  chamber  to  rob  him ;  this  is  bur- 
glary."   Dalton  Just,  c  151,  §  4. 

^  Stat.  Crimes,  $  S87 ;  1  Russ.  CrimeB, 
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The  inference  from  which  seems  irresistible,  ^'  that  if  he  break  open^ 
the  apartments  of  his  lodgers  in  the  night  and  steal  their  goods,, 
the  offence  will  not  be  burglary."  ^    On  the  other  hand,  — 

§  107.   Further  of  Lodgers  and  Ghiests.  —  We  are  not  to  infer 

that  if  a  lodger  or  if  the  guest  at  an  inn  simply  breaks  out  of  his 
own  chamber  with  burglarious  intent,  his  offence  will  be  burglary. 
It  seems  sufficiently  plain  that  it  will  not,  even  in  the  strong  case 
of  the  guest ;  ^^  because,"  says  Hale,  ^^  he  had  a  special  interest  in 
his  chamber,  and  so  the  opening  of  his  own  door  was  no  breaking 
of  the  innkeeper's  house."  '  In  one  case,  a  guest  at  an  inn  went 
out  of  his  own  room,  entered  the  bar-room,  and  there  stole  money ; 
yet  because  he  had  the  legal  right  to  go  into  the  bar-room,  his 
offence  waa  held  not  to  be  burglary,  —  a  decision,  however,  which 
rests  somewhat  upon  the  language  of  the  statute.^  But  it  is  bur- 
glary if,  instead  of  entering  the  bar-room,  he  breaks  into  another 
guest's  chamber  to  commit  a  felony.^ 

§  108.  Entire  BuUdlng  to  ZiOdgera  or  Separate  FamiUea.  —  The 
cases  thus  brought  to  view  should  be  distinguished  from  those  in 
which  an  entire  building  is  let  to  lodgers  or  to  separate  families. 
Then  the  room  or  cluster  of  rooms  occupied  by  each  lodger  or 
family  constitutes,  of  itself,  the  dwelling-house  of  the  tenant.^ 

IV.  The  Intent. 

§109.  Two  Intenta  — Felony. — In  the  ordinary  language  of 
the  books,  and  according  to  our  definition,  the  intent  prompting 


Sd  Eog.  ed.  816,  817 ;  Rex  v.  Hawkins,  2 
East  P.  C.  501 ;  Rex  o.  Picket,  S  East 
P.  C.  501 ;  Rex  v.  Witt,  1  Moodj,  248 ; 
Rex  9.  Stock,  2  Leach,  1015,  Rase.  &  Ry. 
185,  2  Taont  339 ;  Rex  v.  Margetto,  3 
Leach,  930;  Rex  v.  BaU,  1  Moodj,  30; 
Rex,  v.  Wilson,  Rum.  &  Ry.  115;  Crim. 
Pro.  II.  §  138. 

*  1  Ross.  Crimes,  3d  Eng.  ed.  820 ; 
Aoonjmons,  J.  KeL  83,  84 ;  2  East  P.  C. 
502.  And  see  S.  v.  Cnrtis,  4  Dev.  &  Bat. 
222;  Rex  v.  Jobling,  Rnss.  &  Ry.  525; 
Rex  9.  Camfield,  1  Moody,  42 ;  Rex  v. 
J'anris,  1  Moody,  7 ;  Rex  v.  Wilson,  Ross. 
4Rj.  115. 

M  Hale  P.  C.  554 ;  ante,  S 104.  Both 
Bast  and  Russell  criticise  this  proposition ; 
and  seem  of  opinion  that  because  the  land- 
lord could  not  commit  bargiary  by  break- 
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ing  the  gnest's  door,  therefore  the  guest 
coald  commit  it  by  breaking  his  own  door. 
I  confess  myself  unable  to  see  the  force  of 
the  reasoning.  As  well  say  that  because 
a  wife  cannot  commit  it  by  breaking  her 
husband's  house,  therefore  the  husband 
can  by  breaking  his  own  house;  or  be- 
cause one  tenant  in  common  cannot, 
therefore  the  other  tenant  can.  See  2 
East  P.  C.  503 ;  1  Russ.  Crimes,  3d  Eng. 
ed.  816.  Here,  again,  Dalton  states  the 
doctrine  contrary  to  our  text.  Dalton 
Just.  c.  151,  §  4. 

*  S.  o.  Moore,  12  N.  H.  42. 

*  S.  ».  CLirk,  42  Vt  629. 

>  Stat.  Crimes,  §  287 ;  C.  v,  Bowden,  14 
Gray,  103 ;  Smith  v.  P.  115  111.  17.  And 
see  C.  V.  Thompson,  9  Gray,  108 ;  Mason 
V.  P.  26  N.  Y.  200. 
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the  breach  and  entry  must  be  to  commit  a  felonj.^  But  strictly, 
as  seen  in  the  first  volume,  there  are  two  intents, —  first,  to  break 
and  enter ;  secondly,  to  do  in  the  place  broken  and  entered  some- 
thing which  in  law  is  felony.^  It  is  this  second  or  ulterior  intent 
after  which  we  are  principally  inquiring  in  the  present  sub-title. 

§  110.  1.  Misdemeanor  — (Aseanlt  —  Maiming  —  Adultery).  —  If 

the  purpose  of  the  breaking  is  to  commit  some  offence  which  in 
law  is  only  a  misdemeanor,  —  as,  an  assault  and  battery,^  or  the 
cutting  off  of  a  person's  ear,^  or  adultery  where  a  statute  has 
made  it  a  crime  of  this  grade,^  —  there  is  no  burglary ;  though 
the  act  may  be  punishable  as  an  attempt  to  commit  a  misde- 
meanor,^ or  otherwise.    But  — 

2.  Felony.  —  The  intent  must  be  to  do  some  wrong  which 
constitutes  a  felony,^  either  at  common  law  or  by  statute.^  Yet 
the  felony  intend*ed  need  not  be  actually  accomplished.^  To 
illustrate,  — 

§111.  1.  To  Bmbesxie.  —  When  a  servant,  authorized  to  sell 
goods,  received  some  money  for  sales  made  for  his  master,  then 
concealed  it  in  the  master's  dwelling-house,  and  after  being  dis- 
charged broke  in  and  took  it  away  with  criminal  intent,  he  was 
held  not  to  be  guilty  of  burglary ;  because,  as  the  money  had 
never  come  into  the  master's  possession,  the  carrying  of  it  away 
was  only  the  misdemeanor  of  embezzlement,  it  could  not  be  lar- 
ceny.^^    And  — 

2.  Resone  Ooods  from  Bxoise  Officer.  —  Where  tlie  object  of  a 
breaking  and  entering  was  to  rescue  goods  which  had  been  seized 
by  an  excise  officer,  and  the  rescue  as  laid  in  the  indictment  was 
not  a  felony,  the  transaction,  so  set  forth,  was  held  not  to  be 
burglary.^ 

§  112.  1.  XUement  off  Attempt.  —  Though  burglary,  like  other 
high  substantive  crimes,  admits  of  attempts  which  are  misde- 
meanor, it  is  itself  a  particular  form  of  attempt.    So  that  the 

1  Ante,  §  90.  Iowa,  316 ;  P.  v.  Jenkins,  16  Cal.  4S1 ;  S. 

>  VoL  I.  §  342  (3).  V.  Carter,  1  Hoiut.  Crim.  402;  Robinson 

*  2  East  P.  C.  509.  V,  S.  53  Md.  151,  36  Am.  R.  399. 

*  C.  V.  Newell,  7  Mass.  245  •  Stat.  Crimes,  §  139 ;  Rex  t;.  Knight, 
«  S.  V.  Cooper,  16  Vt.  551.    See  Vol.  I.  2  East  P.  C.  510,  511 ;  1  Gab.  Crim.  Law, 

§  768  (2).  192. 

*  Vol.  I.  §  759,  760.  »  Olive  r.  C.  5  Bnsb,  376. 

7  Anonymous,  Dalison,  22 ;  8.  r.  Eaton,        ^^  Rex  v.  Dingley,  cited  1  Show.  6S, 
3  Harring.  Del.  554;  S.  v.  Wilson,  Coxe,    Gonldsb.  186,  2  Leach,  841. 
439,  441,  1  Am.  D.  216;  8.  v.  Bell,  29        U  Rex  v.  Knight,  2  East  P.  C.  510. 
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doctrines  explained  under  the  title  Attempt  in  the  first  volume  ^ 
vill  be  helpful  under  the  present  title.    Thus, — 

2.  Repentance.  —  It  follows  from  what  is  there  set  down  ^  that 
where  one  has  gone  far  enough  in  a  breaking  and  entering  to 
render  complete  his  burglary,  it  is  not  taken  away  by  a  repent- 
ance before  the  ulterior  felony  is  committed.    And  — 

3.  Fear.  —  After  an  offender  in  like  manner  has  done  what 
amounts  to  burglary,  if,  before  he  has  progressed  to  the  ulterior 
felony  meant,  he  desists  through  fear,  or  because  driven  away, 
his  guilt  of  burglary  remains.'    Again, — 

§  113.  Intending  Misdemeanor,  oommitting  Felony.  —  An  attempt 
is  constituted  only  when  the  act  is  prompted  by  the  intent  to  do 
the  particular  thing  which  in  law  is  the  ulterior  crime.*  There- 
fore, in  burglary,  when  one  undertakes  a  misdemeanor,  but 
accidentally  accomplishes  an  unintended  felony,  though  he  is 
indictable  for  what  he  thus  does,  yet  since  it  was  not  meant,  he 
is  not  guilty  of  burglary.^  The  doctrine  is  that  there  must  be  the 
particular  purpose  to  do  a  particular  act,  which  act  is  a  felony  ; 
and  this  purpose  must  be  proved  to  have  existed  in  the  mind  of 
the  defendant  in  matter  of  fact,  not  merely  of  law.^ 

§  114.   Impossible  —  (Fact  unknown  —  Ooods  not  In  House).  — 

We  have  some  apparent  authority  to  the  proposition  that  if  there 
is  some  fact  unknown  to  the  wrong-doer  rendering  his  intended 
felony  impossible, —  as,  if  his  object  is  to  steal  the  goods  of 
A,  and  A  has  none  in  the  dwelling-house,'^  ^ —  there  is  no  bur- 
glary. But  the  law  cannot  be  and  it  is  not  so.  We  saw  in  the 
first  volume  that  there  were  formerly  English  cases  to  the  effect 
that  a  latent  impossibility  of  committing  the  substantive  offence 
meant  took  away  the  indictability  of  the  attempt,  and  other  Eng- 
lish cases  to  the  contrary.  But  the  American  courts  never  fol- 
lowed the  former  doctrine,  and  the  English  have  overruled  it. 
This,  therefore,  is  conclusive  of  the  present  question.^ 

§  115.  Presumption  of  Intent — Though  there  are  felonies  which 
men  may  commit  in  point  of  law,  and  do  sometimes  commit  in 
fact,  without  meaning  so  high  an  offence,  yet  the  presumption  is, 

*  Vol  I.  §  723  et  seq.  •  And  see  Vol.  I.  §  729,  734,  735  ; 
'  Vol.  I.  §  732,  733.  Coleman  v.  S.  26  Tex.  Ap.  252. 

*  S.  V.  McDaniel,  Winst.  i.  249.  ^  Hex  v.  Jenks,  2  Leach,  774,  2  East 

*  Vol.  I.  §  727-730.  P.  C.  514 ;  Rex  v.  Lyons,  2  East  P.  C.  497, 

*  Vol.  I.  §  736  (2) ;  2  East  P.  C.  509 ;  498,  1  Leach,  185. 

1  Hale  P.  C.  561.  •  Vol.  I.  {  740-754 ;  ante,  §  32. 
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prima  fade^  that  whatever  they  do  they  intend.^  And  if  a  man 
is  indicted  for  breaking  and  entering  with  the  intent,  for  exam- 
ple, to  steal,  and  the  proof  shows  that  he  did  steal,  it  establishes 
also  the  intent  charged ;  since  the  presumption  is  that  whatever 
was  done  was  intended.^ 

§116.  1.  FormB  of  Indictment  as  to  Intent. —  To  make  this 
plain,  let  us  repeat  what  properly  belongs  to  "Criminal  Pro- 
cedure," ^  that  the  indictment  for  burglary  either  may  allege  an 
intent  to  do  a  felonious  act  in  the  place  broken  and  entered  ;  or, 
while  silent  concerning  the  intent,  may  aver  that  a  particular 
felony  was  done  there,  —  the  pleader  being  permitted  to  elect 
between  these  forms.^  The  common  method  is  to  blend  the  two 
in  one,  and  charge  both  an  intent  to  do  and  an  actual  doing ;  and 
this  blending  is  held  to  be  good.^ 

2.  The  Conviction  —  may  be  of  so  much  as  is  sustained  by  the 
proof ;  ^  for  example,  of  the  felony  charged,  as  committed  in  the 
place  broken  and  entered,  with  an  acquittal  of  the  burglary.' 
And  — 

3.  Farther   off  Allegation   and    Verdict. — The    same  is  true  — 

namely,  that  the  conviction  may  be  for  such  part  of  the  charge  as 
is  proved  —  though  the  indictment  states  the  intent  to  be,  for 
example,  to  steal  the  goods  of  one  person,  and  the  actual  stealing 
to  be  of  another's,  or  charges  the  ownership  of  the  dwelling-house 
broken  to  be  in  still  another  person.^  When  it  sets  out  a  break- 
ing and  entering,  and  an  actual  stealing,  but  no  more,  and  the 
proof  is  simply  of  a  breaking  and  entering  with  intent  to  steal, 
there  can  be  no  conviction ;  because  this  allegation  and  this  evi- 


1  Vol.  I.  §  734,  735 ;  2  East  P.  C.  510, 
514 ;  S.  V.  MaDlu£f,  1  Honst.  Crim.  208. 

»  Crim.  Pro.  II.  §  148  ;  P.  v.  Marks,  4 
Par.  Or.  153,  where  it  was  held  that  if  on 
an  indictment  for  bnrglaiy  with  the  intent 
to  commit  larceny,  and  for  the  commission 
of  snch  larceny,  the  larceny  itself  is  insaffl- 
ciently  charged,  the  prisoner  may  still  be 
convicted  of  the  bnrglary  alone,  the  evi- 
dence being  adequate  to  establish  the 
alleged  intent. 

<  Crim.  Pro.  II.  §  142  et  seq. 

*  Vol.  I.  §  1062 ;  2  East  P.  C.  514  ;  C. 
r.  Brown,  3  Rawle,  207;  Jones  v.  S.  11 
N.  H.  269.  See  post,  {117;  Crim.  Pro. 
II.  S  129,  142  et  seq. 
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»  C.  V.  Tack,  20  Pick.  356 ;  S.  v.  Brady, 

14  Vt.  353 ;  Stoops  v.  C.  7  S.  &  R.  491 ,  10 
Am.  D.  482 ;  S.  v.  Sqnires,  11  N.  H.  37  ; 
S.  V.  Moore,  12  N.  H.  42;  S.  v.  Ayer,  3 
Post.  N.  H.  301 ;  Bntler  v,  C.  81  Va.  159; 
S.  V.  Morgan,  39  La.  An.  214;  S.  v.  King, 
37  La.  An.  662. 

«  Vol.  I.  §  796-799;  Reg.  t;.  Clarke,  1 
Car.  «^K.  421. 

7  Rex  V  Farnival,  Ross.  &  Ry.  445 ; 
Reg.  V,  Reid,  I  Eng.  L.  &  Eq.  595,  599, 

15  Jnr.  181 ;  Jones  v.  S.  11  N.  H.  269;  C. 
r.  Hope,  22  Pick.  1 ;  S.  o.  Cocker,  3  Har^ 
ring.  Del.  554 ;  P.  t;.  Snyder,  2  Par.  Cr.  23. 

8  S.  V    Brady,  14  Vt  353;   Reg.   v. 
Clarke,  1  Car.  &  K.  421. 
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dence  do  not  harmonize  with  and  support  each  other.^    To  con- 
tinue this  sort  of  illustration,  — 

§  117.  Nature  of  tTlterior  Felony*  —  A  larceny  is  Committed 
onlj  when  specifically  intended.^  But  there  are  other  ulterior 
felonies  possible  when  not  thus  meant.  If  the  burglary  indict- 
meut  charges  the  intended  or  actual  perpetration  of  a  felony  of 
the  latter  sort,  and  the  proof  is  that  the  defendant  accidentally 
did  it  while  endeavoring  what  is  only  misdemeanor,  prior  expla- 
nations show  that  there  can  be  no  conviction  for  burglary,' 
though  there  can  be  for  the  ulterior  felony  if  properly  alleged. 
But  where  the  indictment  sets  out  an  intent  to  commit  a  particu- 
lar ulterior  felony,  and  the  proof  sustains  this  accusation,  the  con- 
viction can  be  for  burglary  though  the  further  fact  appears,  that 
the  defendant  did  not  succeed  in  doing  what  he  meant,  but  by 
accident  incurred  the  guilt  of  a  different  felony.^ 

V,  Statutory  Breakings. 

§  118.  1.  General  and  BUewhere.  —  We  have  in  our  States 
many  statutory  burglaries  and  other  expansions  and  definings  of 
the  common-law  offence.  Some  attention  is  given  them  in  ^^  Stat- 
utory Crimes."  •  But  a  few  other  explanations  are  required  here. 
Thus,— 

2.  Interpretations.  — These  statutes,  like  all  others,  are  deemed 
to  be  mere  expansions  and  contractions  of  the  common  law,  in 
connection  with  and  as  parts  of  which  they  are  interpreted.^  For 
example,  if  a  statute  makes  shop-breakings  punishable,  the  rules 
of  common-law  burglary  apply  to  them.*^  And  the  statutory 
words,  if  taken  from  the  common  law,  are  accorded  the  meanings 
they  have  therein.® 

3.  The  Meanings  of  the  'Words  —  in  these  statutes,  both  those 
that  are  from  the  common  law  and  those  that  are  not,  are  given 

>  VoLI  §803;  Bex  v.  FnnuTal,  Rom.  «  Stat.  Crimes,  {  321,  233,  234,  240, 

&R7.445;  Jonesv.  S.  11  N.  H.  269;  Keg.  276-278,  313. 

P  Beid,l  Engr.  L.  &  Eq,  595,  599, 15  Jar.  «  lb.  §  4,  5,  82,  86,  88,  131-144. 

181.  7  Wilflon  V.  S.  24  Conn.  57 ;  S.  v.  New- 

*  Vol.  I.  S  207  (2),  320  (3),  342  (2),  begin,  25  Me.  500,  502,  503. 

^11 ;  post,  §  840  et  fleq.  ^  S.  v.  Newbegin,  25  Me.  500;  Dutcher 

*  Ante,!  113-  V.  S.  18  Ohio,  308;  Stat  Crimes,  $  141, 

*  i  Eset  P.  C.  5U.  242 ;  Wilson  v.  8.  24  Conn.  57. 
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in  "  Statutory  GrimeB/'  where  they  may  be  found  by  consulting 
the  index. 
4.  Some  General  Help  —  may  be  derived  from  the  notes.^ 

YI.   JRemaininff  and  Connected  QueitionB, 

§  119.  Consent.  —  The  effect  of  a  consent  to  let  in  a  burglar 
was  considered  in  the  preceding  yolume.^ 

§  119  a.  Attempts.  —  We  have  seen'  that  burglary  is  itself  an 


^  1.  For  some  misceUaneouB  qaestions, 
consult  Tnllj  v.  C.  4  Met.  357 ;  Wilde  v, 
C.  2  Met  408;  C  v,  Lindsej,  10  Mass. 
153 ;  C.  V,  McMonagle,  1  Mass.  517 ;  Reg. 
V,  Gilbert,  1  Car.  &  K.  84;  Fisher  v.  &  43 
Ala.  17 ;  Anderson  v.  S.  17  Tex.  Ap.  305 ; 
Ross  9.  S.  16  Tex.  Ap.  554 ;  S.  v.  Dan,  18 
Nev.  345 ;  Thalls  v,  S.  21  Ohio  St.  233 ; 
Moore  r.  P.  47  Mich.  639  ;  S.  v.  Hughes, 
86  N.  C.  662;  Quinn  w.  P.  71  N.  Y.  561, 
27  Am.  R.  87;  S.  v.  Tntt,  63  Mo.  595; 
Territory  v.  Stokes,  2  New  Mex.  161 ; 
Bethoue  v,  S.  48  Ga.  505 ;  S.  v.  Branham, 
13  S.  C.  389 ;  Territory  v.  Fox,  3  Mont. 
440;  Simms  o.  S.  2  Tex.  Ap.  110;  Conoly 
v.  S.  2  Tex.  Ap.  412 ;  S.  v.  Cash,  38  Kan. 
SO;  MUlerv.  S.  77  Ala.  41. 

2.  ''Outhouse." — A  statute  made  it 
punishable  to  break  and  enter  in  the  night 
"  the  store,  shop,  warehouse,  or  outhouse 
of  another,  whether  parcel  of  any  man- 
sion-house or  not,  wherein  goods,  wares, 
or  merchandise  are  deposited,  with  an  in- 
tention to  commit  theft  within  the  same." 
And  it  was  held  by  a  majority  of  the  court 
that  a  bam,  disconnected  from  the  mansion 
and  standing  alone  some  rods  distant,  was 
such  '*  outhouse."  See  Stat.  Crimes,  §291. 
"  Goods,"  &o.  —  Likewise  it  was  held 
that  grain,  the  produce  of  the  owner's 
farm,  was  "goods,  wares,  or  merchan- 
dise," within  the  statute.  By  these  words, 
said  llosmer,  C.  J.  "  is  intended  any  per- 
sonal property  of  which  larceny  may  be 
committed,  and  not  those  goods  and  chat- 
tels only  which  are  offered  for  sale."  See 
Stat.  Crimes,  §  344 ;  S.  v.  Brooks,  4  Conn. 
446,  449. 

8.  "Forcibly  Break."  — Under  a  pro- 
vision making  one  punishable  who  in  the 
night  should  "wilfully,  maliciously,  and 
forcibly  break  and  enter  into  any  dwelling- 
house,"  &c.,  it  was  by  a  majority  of  the 
court  adjudged  that  the  word  "  forcibly  " 

70 


did  not  require  any  other  than  the  com- 
mon-law breaking.  When,  therefore,  the 
inmates  of  a  dwelling-house  were  in  the 
night  awakened  by  a  knocking  at  the  door, 
and  one  of  them  said,  "  Come  in,"  where- 
upon the  burglar  outside  pulled  the  latch- 
string,  but  said  he  could  not  open  the  door, 
so  an  inmate,  being  thus  deceived  by  him, 
opened  it  and  let  him  in,  he  was  held  to 
have  committed  the  statutory  breaking. 
"For  ages,"  said  Spalding,  J.  "it  has 
been  considered  that  the  most  dangerous 
sort  of  burglars  were  those  who  would 
seek  to  gain  an  entrance  into  one's  man- 
sion, not  by  violence,  for  that  might  be 
resisted,  but  by  art,  cunning,  and  circum- 
vention." The  one  dissenting  judge 
deemed  "that  to  constitute  burglary  un- 
der the  statute,  some  degree  of  violence 
must  be  used  in  effecting  an  entry." 
Ducher  v.  S.  18  Ohio,  308,  317, 318.  Con- 
suit,  in  connection  with  this  case,  S.  r. 
Henry,  9  Ire.  463;  U.  S.  i;.  Lantry,  30 
Fed.  Rep.  232;  Hamilton  v.  S.  11  Tex. 
Ap.  116.  And  see  Stat.  Crimes,  {^12, 
313;  Vol.  L  $  260-263. 

3  VoL  I.  §  262;  and  see  ante,  §  118, 
note,  par.  3 ;  Tread  well  v.  S.  16  Tex.  Ap. 
643 ;  P.  V.  Collins,  53  Cal.  185.  Oonaent 
of  Adulterous  Wife.  —  We  have  a  strong 
intimation  that  the  prior  consent  of  an 
adulterous  wife,  to  a  breaking  meant  to 
afford  opportunity  for  adultery,  will  not 
avail  the  burglar.  "  We  incline  to  think 
a  married  woman  incapable  in  law,  by 
consent,  to  authorize  a  third  person  to 
break  open  and  enter  the  house  of  her 
husband  for  an  unlawful  purpose.  .  .  . 
And  will  any  one  pretend  that  the  entering 
a  man's  house,  with  intent  to  commit  adul- 
tery with  his  wife,  with  any  consent,  save 
only  that  of  the  husband,  is  a  lawful  en- 
try 1 "    Forsythe  v.  S.  6  Ohio,  19,  23. 

*  Ante,  §  112  et  seq. 
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attempt.  Still  it  admits  of  attempts  less  than  burglary.  Thus, 
if  one  breaks  a  dwelling-house  meaning  burglary,  but  is  inter- 
rupted or  desists  before  he  effects  an  entry,  he  commits  the 
indictable  attempt.^  Not  every  act  short  of  breaking  will  be 
sufficiently  proximate  to  the  purposed  wrong  to  be  thus  punish- 
able.' Consequently,  in  Canada,  it  was  held  that  where  persons 
go  within  thirteen  feet  of  a  dwelling-house  which  they  mean  bur- 
glariously to  enter,  but  do  no  more,  their  act  is  not  ^^  sufficiently 
proximate  and  directly  tending  to  the  offence  "  to  be  punishable.' 
Still,  in  many  other  ways  short  of  a  breaking,  may  the  attempt 
be  committed,  as  the  reader  will  see  who  consults  the  tide 
Attempt  in  our  first  volume. 

§  120.  1,  FMony. — Burglary  is  a  common-law*  felony .•  There- 
fore the  doctrines  of  our  first  volume  concerning  principals,  ac- 
cessories,^ and  the  like,  apply  to  it.    For  example,  — 

2.  AmIsHtis.  —  All  persons  present  at  a  burglary,  hear  enough 
to  render  aid  should  it  be  required,  and  concurring  therein, 
whether  in  fact  they  do  anything  or  not,  are  principal  offenders ;  ^ 
but  those  who  though  present  merely  appear  to  concur,  their 
object  being  to  detect  the  crime  of  others,  do  thereby  no  wrong.^ 
Likewise  the  doctrine  that  for  one  to  become  a  principal  felon, 
his  presence  during  the  entire  transaction  is  not  necessary,  pro- 
vided he  is  near  enough  to  assist  during  a  part  of  it,^  applies 
here ;  so  that,  if  he  is  present,  for  instance,  at  the  breaking  only, 
he  is  answerable  as  principal  for  what  is  done  afterward  in  pur- 
suance of  the  original  plan,  though  personally  absent.^^ 

1  Reg.  V.  Spanner,  IS  Cox  C.  C.  155,         ^  Rex  v.  Bailey,  Ross.  &  R7.  841 ; 

3  Eng.  Rep.  208 ;   Reg.  v.  Meal,  8  Cox  Comwal's  Case,  2  Stra.  881 ;  Hawkins's 

C.  C.  70;  Reg.  v.  Bain,  Leigh  ft  C.  129,  9  Case,  cited  2  East  P.  C.  485. 
Cox  C.  C.  98.  ^  Rex  r.  Dannellj,  Ross,  ft  Ry.  310,  2 

*  P.  V,  Lawton,  56  Barb.  126.  Manhall,  471.    And  see  Reg.  v.  Johnson, 

*  Reg.  V.  McCann,  28  U.  C  Q.  B.  514.  Car.  ft  M.  218. 

«  Rex  9.  Hanson,  1  Root,  59.  »  Vol.  I.  $  649,  650. 

»  1  Hawk.  P.  C.  Corw.  ed.  p.  129 ;  1  ^^  Reg.  v.  Jordan,  7  Car.  ft  P.  482.    See 

Hale  P.  C.  565.  VoL  L  $  676  (3). 

*  VoL  L  §  646-654,  662-680. 


For  BTTRIAL,  see  Sepultijbb. 

BURNING  BiriLDINGS,  see  Absok  akd  Other  BnnimiOB. 
BUSINESS,  REGULATIONS  OF,  see  Stat.  Crimes. 

CARNAL  ABUSE,  see  Rape  and  the  like.    Also,  Stat.  Crimes,  §  478-499. 
CARRYING  WEAPONS,  as  to  hoth  law  and  procedure,  see  Stat.  Crimes. 
CHALLENGING,  see  Dusluno. 
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CHAPTER  IX. 

CHAMPEBTT  AND  MAINTENANCE. 

{121.  IntrodnctJon. 

1 22-1 30.  Maintenance. 

131-135.  Champerty. 

136-140.  Buying  and  Selling  Pretended  Titles. 

Oonsnlt,— for  the  pleading,  practice,  and  evidence,  Crim.  Pro.  II.  §  154-156; 
Dir.  &  F.  S  S69,  270.    And  for  variooB  qnestione,  the  indexes  to  this  series  of  books. 

§  121.  Similar  in  Nature  —  are  champerty  and  maintenance. 
They  are  scarcely  of  practical  note  in  the  criminal  law ;  becanse 
indictments  for  them  are  seldom  found.  But  in  civil  jurispru- 
dence they  come  under  frequent  animadversion,  contracts  growing 
out  of  them  being  void.^ 

How  Chapter  divided.  —  We  shall  consider,  I.  Maintenance  ; 
II.  Champerty  III.  The  Buying  and  Selling  of  Pretended 
Titles. 

I.  Maintenance. 

§  122.  1.  Defined.  —  In  the  words  of  Blackstone,  adopted  in 
our  first  volume,  maintvenance  is  ^^  an  officious  intermeddling  in  a 
suit  that  no  way  belongs  to  one,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise  to  prosecute  or  defend  it."  * 

2.  vrhj  Punishable.  —  It  was  said  in  a  modem  case  that  the 
criminality  of  maintenance  is  derived  from  the  privately  dangerous 
and  publicly  prejudicial  tendency  of  combinations  against  indi- 


^  Vanghan  v.  Marable,  64  Ala.  60; 
Brown  v.  Beaachamp,  5  T.  B.  Monr.  413, 
17  Am.  D.  81;  McCaU  v.  Capehart,  20 
Ala.  521;  Arden  v.  Patterson,  5  Johns. 
Ch.  44 ;  Webb  v.  Armstrong,  5  Hnmph. 
379;  Bnrt  v.  Place,  6  Cow.  431 ;  Swett  v. 
Poor,  11  Mass.  549;  Grell  r.  Levy,  16 
C.  B.  H.  8.  73 ;  Sayles  v.  Tibbitts,  5  R.  L 
79. 

*  Vol.  I.  S  541  (1 ).    Hawkins :  "  Main- 
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tenance  is  commonly  taken  in  an  ill  sense, 
and  in  general  seemeth  to  signify  an  nn- 
lawfal  taking  in  hand,  or  upholding  ot, 
qnarrels  or  sides  to  the  disturbance  or 
hindrance  of  common  right."  1  Hawk. 
P.  C.  Cnrw.  ed.  p.  454.  SubstantiaUy 
followed  in  1  Ross.  Crimes,  3d  Eng.  ed. 
175;  I  Gab.  Crim.  Law,  139.  And  see 
post,  S  123 ;  Andrews  v.  Thayer,  30  Wis. 
228 ;  Vanghan  v.  Marable,  64  Ala.  60. 


CHAP.  1^1  CHAMPEBTT  AND  MAINTENANCE.  §  125 

vidaalfl.  One  may  lawfully  prosecute  or  defend  a  suit  wherein  he 
has  or  believes  himself  to  have  ^  an  interest ;  but  it  is  ^^  criminal 
for  others  to  maintain  him  in  his  suit ;  and  for  the  reason  that 
such  maintenance  tends  to  oppression,  —  that  the  weak  would  be 
endangered  by  combinations  of  the  powerful  and  wealthy."  ^ 

§  123.  The  Old  Dootrine  —  of  maintenance,  as  stated  in  the 
earlier  books,  is  broader  than  the  modern.  Thus,  Hawkins  says 
it  is  of  two  kinds ;  namely,  ^^  ruralisj  or  in  the  country,  as  where 
one  assists  another  in  his  pretensions  to  certain  lands,  by  taking 
or  holding  the  possession  of  them  for  him  by  force  or  subtilty,"  ^ 
&C. ;  and  '^  euralis^  or  in  a  court  of  justice."  But  the  latter  is  the 
only  kind  embraced  in  the  definition  from  Blackstone.^ 

§  124.  1.  Modern  Dootrine  —  (Court  of  Jnstioe). — It  is  difficult 
to  say  how  much  of  what  we  find  on  this  subject  in  the  old  books 
is  law  at  the  present  day ;  but  the  true  doctrine  seems  to  be  that 
maintenance  proper  can  be  only  in  a  court  of  justice,  or  in  refer- 
ence to  matter  pending  or  to  be  brought  there.    Still, — 

2.  Conspiracy  In  Nature  of  Maintananoe.  —  There  is  a  sort  of 
old  conspiracy,  sometimes  ranked  as  maintenance,  which  has  no 
necessary  reference  to  a  court  of  justice.  Persons  guilty  of  it 
are  stated  in  88  Edw.  1,  stat.  2,  to  be  "  such  as  retain  men  in  the 
country  with  liveries  or  fees  for  to  maintain  their  malicious  enter- 
prises and  to  drown  the  truth."  ^ 

§  125.  Flaotnations  of  Old  Dootrine.  —  Opinions  as  to  what  con* 
stitates  maintenance  have  been  quite  unstable.  ^^  At  one  time," 
observed  Buller,  J.,  in  1791,  '^  not  only  he  who  had  laid  out  money 
to  assist  another  in  his  cause,  but  he  that  by  his  friendship  or 
interest  saved  him  an  expense  which  he  would  otherwise  be  put  to, 
was  held  to  be  guilty  of  maintenance.  Nay,  if  he  officiously  gave 
evidence,  it  was  maintenance ;  so  that  he  must  have  had  a  stdh 
pcena  or  suppress  the  truth.  That  such  doctrine,  repugnant  to 
every  honest  feeling  of  the  human  heart,  should  be  soon  laid  aside 
must  be  expected."  ^    Hawkins,  faithful  to  the  old  books,  sets 


^  McCan  V.  Capehart,  20  Ala.  521.  «  1  Hawk.  P.  C.  Carw.  ed.  p.  454,  §  l-d. 

*  Stebbins,  Senator,  in  Lambert  v.  P.  9  In  Brown  v.  Beanchamp,  5  T.  B.  Monr. 
Cow.  578, 600.  And  see  observations  in  413, 17  Am.  D.  81,  the  court  made  an  ex- 
Rust  V.  Lame,  4  Litt.  411,  426,  14  Am.  position  of  the  law  of  maintenance  based 
D.  172 ;  Lathrop  v.  Amherst  Bank,  9  Met.  on  Hawkins's. 

489, 492.  *  See  post,  $  174  and  note. 

*  See  Baley  v.  Deakins,  5  B.  Monr.  •  Master  v.  Miller,  4  T.  R.  S20, 340, 9 
159.  H.  Bl.  141. 
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down  without  dissent  what  Boiler,  J.,  thus  tells  us  was  '^  soon 
laid  aside,"  and  much  else  of  the  like  sort ;  and  some  subsequent 
writers  follow  him.  Thus,  he  instances  ^^  speaking  in  the  cause 
as  one  of  the  counsel  with  the  party,"  ^^  perhaps  barely  going 
along  with  him  to  inquire  for  a  person  learned  in  the  law,"  ^^  giv- 
ing any  public  countenance  to  another  in  relation  to  the  suit," 
and  '^  soliciting  a  judge  to  give  judgment  according  to  the  ver- 
dict." He  admits  that  a  juror  may  exhort  his  companions  to 
render  the  verdict  he  deems  right ;  and  even  that  a  non-profes- 
sional man  may  gratuitously  impart  to  his  neighbor  ^^  friendly 
advice  what  action  is  proper  for  him  to  bring  for  the  recovery  of  a 
certain  debt,"  &c.  ^^  Yet  it  is  said,"  he  adds,  ^^  that  a  man  of  great 
power,  not  learned  in  the  law,  may  be  guilty  of  maintenance  by 
telling  another  who  asks  his  advice  that  he  has  a  good  title."  ^ 

§126.    Present  Doctrine — Pecuniary  Help.  —  One   may  safely 

say  that  no  court  of  the  present  day,  either  in  England  or  our 
country,  would  follow  any  one  of  the  absurdities  stated  in  the 
last  section.  And  perhaps  we  can  certainly  set  down  as  saved  of 
the  wreck  of  the  old  law  on  this  particular  class  of  questions, 
only  what  Hawkins  terms  ^^  assisting  another  with  money  to  carry 
on  his  cause ;  as,  by  retaining  one  to  be  counsel  for  him,  or  otheiv 
wise  bearing  him  out  in  the  whole  or  part  of  the  expense  of  the 
suit."  ^  And  even  this,  to  be  indictable,  must  be  done  in  the  way 
of  "  an  officious  intermeddling,"  to  quote  the  language  of  Black- 
stone.^  But  evidently  the  indictable  assistance  need  not  be  in 
money ;  it  may  be  any  other  thing  valuable  for  accomplishing  the 
object.^  Illustrations  of  the  permissible  in  what  if  wrongfully 
done  would  be  maintenance  are  such  as, — 

§  127.  Interest  in  Question.  —  "If  a  person  has  any  interest  in 
the  thing  in  dispute,  though  on  contingency  only,  he  may  lawfully 
maintain  an  action  on  it."  ^  Thus,  it  is  not  maintenance  for  a 
vendor,  with  warranty,  to  uphold  his  vendee  in  a  suit  about  the 
title.^    And  an  heir  apparent  may  do  the  same  for  the  ancestor 


1  1  Hawk.  p.  C.  Curw.  ed.  p.  455,  456, 
§5-11.  As  to  the  last  particnlar,  see  Burt 
V.  Place,  6  Cow.  431. 

a  1  Hawk.  P.  C.  Curw.  ed.  455.  And 
see  Lathrop  v.  Amherst  Bank,  9  Met.  489 ; 
Campbell  v.  Jones,  4  Wend.  S06. 

*  Ante,  §  122  (1). 

*  Stanley  v.  Jones,  7  Bing.  369. 

*  BuUer,  J.  in  Master  v.  Miller,  4  T.  R. 
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320, 340 ;  Lathrop  i;.  Amherst  Bank,  9  Met 
489 ;  Hawk.  P.  C.  Curw.  ed.  p.  456-458, 
§  14-17, 20-23 ;  Gowen  v.  Nowell,  1  GreenL 
292;  Knight  v.  Sawin,  6  GreenL  361; 
Wickham  r.  Conklin,  8  Johns.  220;  Cnm- 
mins  V.  Latham,  4  T.  B.  Monr.  97,  105. 

^  Williamson  v.  Sammons,  34  Ala. 
691 ;  Goodspeed  v.  Fuller,  46  Me.  141, 
71  Am.  D.  572. 
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"  in  an  action  concerning  the  inheritance  of  the  land  whereof  he 
is  seised  in  fee."  ^  So,  "  wherever  any  persons  claim  a  common 
interest  in  the  same  thing,  as  in  a  way,  churchyard,  or  common, 
£c.,  by  the  same  title,  they  may  maintain  one  another  in  a  suit 
relating  to  the  same."  ^    Again,  — 

§  128.  1.  ReiationBhip.  —  Even  Hawkins  states  "  that  whoever 
is  in  any  way  of  kin  or  affinity  to  either  of  the  parties,  so  long  as 
the  same  continues,  or  but  related  to  him  by  being  his  godfather, 
may  lawfully  stand  by  him  at  the  bar,  and  counsel  and  assist  him, 
and  also  pray  another  to  be  of  counsel  to  him ;  but  he  cannot  jus- 
tify the  laying  out  of  any  of  his  own  money  in  the  cause  unless 
he  be  either  father,  or  son,  or  heir  apparent  to  the  party,  or  the 
husband  of  such  an  heiress."  ^  If  we  adopt  this  rule,  we  are  still 
not  precluded  from  rejecting  a  part  or  all  of  its  exceptions. 
Further,  — 

2.  laandlords  and  Tenants  —  Servants — Poor  Men.  —  Under  a 

variety  of  circumstances,  landlords  and  tenants,  masters  and  ser- 
vants, and  even  neighbors  may  assist  one  another.^  So, ''  it  seems 
to  be  agreed,"  says  Hawkins,  "  that  one  may  lawfully  give  money 
to  a  poor  man  to  enable  him  to  carry  on  his  suit."  ^ 

3.  The  Result,  —  even  of  the  more  reasonable  among  the  old 
authorities,  appears  to  be  that  one  in  re8|K>nse  to  a  moral  duty 
may  assist  any  other  person  in  his  apparently  just  lawsuit,  and 
that  the  doctrine  of  maintenance  extends  only  to  the  ^^  officious 
intermeddling,"®  whereby  justice  is  degraded  instead  of  being 
promoted. 

§  129.  The  Reason  of  the  Law  —  of  this  offence  seems  to  be 
something  like  the  following.  Since  there  can  be  no  maintenance 
by  one  unless  there  is  another  to  be  maintained,  we  may  assume 
this  to  be  a  branch  of  the  law  of  conspiracy.  So  that  if  neither 
unlawful  means  nor  unlawful  ends  are  contemplated,  the  combi- 
nation is  not  criminal  though  it  be  to  use  the  courts  for  the  setting 
up  or  overthrow  of  a  private  claim.    It  is  not  pretended  that  a 

'  1  Hawk.  P.  C.  Cnrw.  ed.  p.  457,  §  18.  J  27  et  aeq. ;  Thallhimer  ».  Brinckerhoff, 

And  see  Persse  v.  Perase,  7  CI.  &  F.  279.  3  Cow.  623, 15  Am.  D.  308. 

»  1  Hawk.  P.  C.  Carw.  ed.  p.  458,  §  24 ;         •  1  Hawk.  P.  C.  Ctxrw.  ed.  p.  460,  §  26 ; 

•  Frost  9.  Paine,  3  Fairf.  111.  b.  p.  Perine  v.  Dann,  3  Johns.  Ch.  508, 

'  1  Hawk.  P.  C.  Cnrw.  ed.  p.  458,  §  26;  518 ;  Anonymons,  3  Mod.  97.     And  see 

Uthrop  V.  Amherst  Bank,  9  Met.  489 ;  Bristol  v,  Dann,  12  Wend.  142,  27  Am.  D. 

Thallhimer  v.  Brinckerhoff,  3  Cow.  623,  122. 
15  Am.  D.  308.  •  Ante,  §  222  (1 ). 

*  1  HawL  P.  C.  Curw.  ed.  p.  459,  460, 
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litigation  is  criminal  in  the  plaintiff  or  defendant ;  for  the  law 
permits  the  carrying  on  and  defending  of  suits  by  any  means  not 
calculated  to  impose  upon  the  tribunal^  —  no  other  limit  to  the 
right  being,  in  the  nature  of  litigation,  possible.  And  simply  to 
give  or  lend  aid  to  a  man  who,  by  lawful  means,  is  seeking  to  ac- 
complish a  lawful  end,  can  be  no  breach  of  social  duty ;  it  should 
be  deemed  no  breach  of  legal,  so  long  as  the  dwellers  on  this  earth 
acknowledge  themselves  to  be  bound  together  by  the  ties  of 
brotherhood,  or  recognize  the  duty  to  love  each  his  neighbor  as 
himself.  If  the  rich  man  is  not  shut  out  from  the  tribunals  on 
the  ground  of  the  influence  which  riches  bring,  the  poor  man 
should  not  be  for  having  found  a  friend.    But  — 

§  180.  1.  Assistance  In  "Wrong.  —  If  one  assists  another,  whether 
by  advice  or  money,  to  deceive  the  court,  or  to  obstruct  in  any 
other  way  the  justice  of  the  country,  the  two  should  be  punished 
as  criminals  together.  This  is  the  doctrine  of  conspiracy,  as  will 
be  seen  on  consulting  our  chapter  on  that  subject.  Beyond  this, 
the  courts  should  not,  whatever  they  do  in  fact,  carry  the  law  of 
maintenance.     And  — 

2.  Common  Law  or  not.  —  Some  of  our  tribunals  have  denied 
that  the  English  law  of  maintenance  is  common  law  in  the  par- 
ticular State  wherein  its  enforcement  was  sought.^  And  we  have 
just  seen  that  in  legal  reason  it  has  little  or  no  existence  except 
to  the  extent  to  which  it  may  be  deemed  a  species  of  indictable 
conspiracy. 

II.  Champerty* 

§  131.  1.  Defined.  —  In  the  first  volume,'  Blackstone's  defini- 
tion of  champerty  is  stated  and  followed.  That  of  Hawkins'  and 
others  ^  is  similar ;  namely,  to  quote  from  Hawkins,  it  ^'  is  the  un- 
lawful maintenance  of  a  suit  in  consideration  of  some  bargain  to 
have  part  of  the  thing  in  dispute,  or  some  profit  out  of  it,"^ 

1  Hickox  V,  Elliott,  22  Fed.  Rep.  13,  Kane,  82  Va.  309 ;   Barnes  v.  Strong,  1 

23;  Schomp  v.  Schenck,  11  Vroom,  195,  Jones  £q.  100;  Wheeler  v.  Poonds,  24  Ala. 

29  Am.  R.  219;  Duke  v.  Harper,  2  Mo.  472.    According  to  33  Edw.  1,  stat  2,— 

Ap.  .1.  see  post,  §  174  and  note,  —  "  Champertors 

^  YoL  L  §  541  (1 ).  be  they  that  move  pleas  and  suits,  or  caoae 

'  1  Hawk.  P.  C.  Curw.  ed.  p.  463.  to  be  moved,  either  by  their  own  procore- 

*  Meeks  v.  Dewberry,  57  Ga.  263.  ment  or  by  others,  and  sne  them  at  their 

B  Holloway  v.  Lowe,  7  Port.  488 ;  La-  proper  costs  for  to  have  part  of  the  land 

throp  V.  Amherst  Bank,  9  Met.  489 ;  Ste-  in  variance,  or  part  of  the  gains." 

vena  v.  Bagwell,  15  Ves.  139;  Nickels  v, 

76 


CHAP.  IX.] 


CHAMPEBTT  AND  MAINTENANCE. 


§182 


Therefore  it  in,  and  so  all  deem  it,  a  branch  of  the  law  of  mainte- 
nance.   And  —    * 

2.  "With  ns.  —  Contrary  to  some  opinions,^  it  is  by  most  of  our 
tribunals  held  to  be  indictable,  and  as  such,  or  as  being  contrary 
to  public  policy,  rendering  the  champertous  contract  void,  equally 
in  our  States  and  in  England.' 

3.  No  Suit  oommenced.  —  This  offence  may  be  committed, 
though  there  has  been  no  suit  actually  commenced.^ 

§  132.  lAwyer.  —  A  common  instance  of  cliamperty  is  where  an 
attorney  at  law  agrees  with  a  client  to  make  collections,  receiving 
for  his  compensation  a  part^  or  percentage^  of  the  money  col- 


1  Ante,  S  130  (2),  and  cases  cited. 

>  ThnntOD  v.  Perciyal,  1  Pick.  415; 
Bust  9.  Larue,  4  Litt  411, 425, 14  Am.  D. 
172;  Blown  p.  Beanchamp,  5  T.  B.  Monr. 
413, 416, 17  Am.  D.  81 ;  Donglass  v.  Wood, 
1  Swan,  Tenn.  393 ;  Meeks  v.  Dewberry, 
57  Ga.  263;  Hayney  r.  Coyne,  10  Heisk. 
339;  Jenkins  v.  Bradford,  59  Ala.  400; 
Stanton  v.  Haakin,  1  MacAr.  558,  29 
Am.  R.  612 ;  Orr  r.  Tanner,  12  R.  L  94. 
And  see  Pechel  v.  Watson,  8  M.  &  W. 
691;  Fletcher  p.  EUis,  Hemp.  300;  2 
Inst.  208.  The  Statute  of  28  Edw.  I,  c.  n 
—see  2  Inst  563;  1  Hawk.  P.  C.  Cnrw. 
ed.  p  465 ;  Lathrop  v,  Amherst  Bank,  9 
Met.  489  —  is  perhaps  common  law  in 
this  conntiy.  It  provides  "  that  no  officer 
nor  any  other,  for  to  have  part  of  the 
thing  in  plea,  shall  not  take  upon  him  the 
hnnness  that  is  in  snit ;  nor  none  npon  any 
such  covenant  shaU  give  np  his  right  to 
another;  and  if  any  do,  and  he  be  at- 
tainted thereof,  the  taker  shall  forfeit 
nntothe  king  so  mnch  of  his  lands  and 
goods  as  doth  amonnt  to  the  value  of  the 
part  that  he  hath  purchased  for  such 
maintenance.  And  for  this  attainder, 
whosoever  will,  shall  be  received  to  sue 
fof  the  king  before  the  justices  before 
whom  the  plea  hangeth,  and  the  judg- 
ment shall  be  given  by  them.  But  it 
ma;  not  be  understood  hereby  that  any 
penon  shall  be  prohibit  to  have  counsel 
of  pleaders,  or  of  learned  men  in  the  law, 
for  his  fee,  or  of  his  parents  and  next 
friends.''  And  the  earlier  English  enact- 
ment of  3  Edw.  1,  c  25,  provided  that 
"no  officer  of  the  king,  by  themselves 
nor  by  other,  shall  maintain  pleas,  suits, 
or  matters  hanging  in  the  king's  courts, 


for  lands,  tenements,  or  other  things,  for 
to  have  part  or  profit  thereof,  by  covenant 
made  between  them;  and  he  that  doth 
shall  be  punished  at  the  king's  pleasure." 
These  statutes,  whether  literally  of  force 
with  us  or  not,  do  not  take  away  the 
common  law  as  evidenced  in  the  judicial 
decisions.  In  Ohio,  this  offence  is  not 
indictable,  simply  because  there  are  no 
common-law  offences  there.  Key  p.  Vat- 
tier,  I  Ohio,  132.  So  in  one  or  two  of 
the  other  States.  Vol.  I.  %  35.  Wright 
V.  Meek,  3  Greene,  Iowa,  472 ;  Newliirk 
p.  Cone,  18  111.  449 ;  Danforth  v.  Streeter, 
28  Vt.  490;  Richardson  v.  Rowland,  40 
Conn.  565.  And  see  note  to  this  case  in 
2  Green  Crim.  495.  The  question  as  to 
Texas  was  considered  in  McMuUen  p. 
Guest,  6  Tex.  275,  to  be  doubtful.  But 
afterward  the  court  rejected  the  English 
statutes  and  general  doctrine  as  not  ap- 
plicable to  this  country,  and  held  that 
an  attorney  may  lawfully  contract  for 
a  portion  of  the  land  recovered  as  his  fee. 
Bentinck  p.  Franklin,  38  Tex.  458. 

*  Rust  p.  Lame,  4  Litt.  411, 14  Am.  D. 
172.  And  see  Martin  v,  Amos,  13  Ire. 
201. 

4  Byrd  p.  Oden,  9  Ala.  755;  Key  p. 
Vattier,  1  Ohio,  132 ;  Dumas  v.  Smith, 
17  Ala.  305 ;  In  re  Masters,  1  Har.  &  W. 
348;  Ex  parte  Yeatman,  4  DowL  P.  C. 
304, 1  Har.  &  W.  510;  Strange  p.  Bren- 
nan,  10  Jur.  649;  Scobey  p.  Ross,  18  Ind. 
117;  Orr  p.  Tanner,  12  R.  L  94 ;  Jenkins 
p.  Bradford,  59  Ala.  400.  And  see  Smith 
p.  Paxton,  4  Dana,  391 ;  Wilhite  p.  Rob- 
erts, 4  Dana,  1 72 ;  Robison  p.  Beall,  26  Ga. 
17;  Miles  p.  Collins,  1  Met.  Ky.  308. 

•  Elliott  p.  McClelland,  17  Ala.  206; 
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lected.  The  agreement  is  void,  and  the  attorney  can  recover  of 
the  client  neither  the  stipulated  compensation  nor  any  other.  But 
the  Kentucky  Court  held,  contrary  to  what  is  probably  the  general 
doctrine,  that  he  may  compel  a  payment  of  what  his  labor  is 
worth,  though  not  the  money  or  thing  agreed.^  It  also  decided 
that  a  covenant  by  a  plaintiff,  in  an  action  of  slander,  to  give  the 
lawyer  '^  a  sum  equal  to  one  tenth  of  the  damages  which  might  be 
recovered,"  for  his  services,  is  not  champertous,  "  but  is  an  obli- 
gation to  pay  a  contingent  fee  made  depepdent  on  a  recovery."  * 
This  very  thin  distinction  the  Alabama  Court  did  not  make  in  a 
similar  case,  but  held  the  contract  void.^  Still  contingent  fees  are 
not  of  themselves  champertous,  and  in  various  forms  they  are 
commonly  regarded  as  permissible.^ 

§  133.  1.  After  the  Bolt  ia  ended,  —  the  client  may  lawfully 
promise  to  his  attorney  in  payment  a  part  of  what  is  collected.^ 
And  — 

2.  Assignment.  —  The  transfer  by  assignment  to  the  attorney 
of  the  subject-matter  of  the  suit,  as  security  for  his  charges,  is 
not  deemed  champertous,  though  an  absolute  sale  might  be.^ 

§  134.  In  Legal  Reason, — the  doctrine  may  be  stated  as  follows. 
The  repose  of  the  community  demands  that  litigation  be  not 
stirred  up  beyond  the  natural  and  ordinary  prosecution  and 
defence  of  suits  growing  out  of  men's  own  transactions.  From 
this  truth  sprang  the  old  common-law  rule  that  a  choie  in  action 
cannot  be  assigned.  This  rule  was  long  ago  abolished  practically, 
though  in  form  the  action  was  required  to  be  in  the  name  of  tlie 
assignor.^  And  in  recent  years  the  laws  of  many  of  our  States 
permit  the  assignee  to  sue  in  his  own  name.  But  these  changes 
have  nothing  to  do  with  another  principle  ;  namely,  that  to  allow 


Lathiop  V,  Amherst  Bank,  9  Met.  489. 
And  see  Allen  o.  Hawks,  13  Pick.  79. 

1  Rust  r.  Larae,  4  Litt.  411,  425,  14 
Am.  D.  172 ;  CaldweU  v.  Shepherd,  6  T. 
B.  Monr.  389,  392. 

^  Evans  v,  BeU,  6  Dana,  479;  8.  p. 
Major  V.  Gibson,  1  Pat.  &  H.  48.  And 
see  Benedict  v.  Stnart,  23  Barb.  420; 
Ogden  V,  Des  Arts,  4  Duer,  275;  Ljtle 
V.  S.  17  Ark.  608;  Backus  v.  Byron,  4 
Mich.  535. 

^  HoUowaj  V,  Lowe,  7  Port.  488.  As 
to  Texas,  see  note  to  the  last  section. 

*  Winslow  V,  Central  Iowa   By.  71 
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Iowa,  197;  McPherson  v.  Cox,  96  U.  S. 
404 ;  Cross  v.  Bloomer,  6  Bax.  74 ;  Price 
V.  Carney,  75  Ala.  546. 

ft  Walker  v.  Cathbert,  10  Ala.  213 ; 
Floyd  V.  Goodwin,  8  Yerg.  484,  29  Am. 
D.  130. 

•  Anderson  v,  Radcliffe,  Ellis,  B.  &  E. 
806. 

7  See  Lewis  v.  BeU,  17  How.  U.  S. 
616;  McMicken  v.  Perin,  18  How.  U.  S. 
507;  Danforth  o.  Streeter,  28  Vt.  490; 
Deshler  v.  Dodge,  16  How.  U.  S.  622; 
Poe  V.  Davis,  29  Ala.  676. 
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a  man  to  carry  on  a  suit  for  another  at  his  own  charges,  and 
receiTe  in  compensation  a  part  of  what  he  gets,  is  prejudicial  to 
the  public  repose.  Therefore  the  law  punishes  such  an  act  as 
champerty.  In  this  view,  the  doctrines  of  champerty  rest  per- 
haps on  a  good  foundation  of  reason  ;  plainly  they  do,  as  applied 
to  attorneys  at  law,  and  to  otlier  persons  engaged  in  similar 
occupations. 
§  135.  Statutes — in  some  of  the  States  regulate  these  matters.^ 

III.  The  Buying  and  Selling  of  Pretended  Titles. 

§136.  1.  This  Offence  —  is  a  branch  of  the  larger  maintenance 
and  champerty. 

2.  Bpitomixed.  —  Says  Hawkins :  '^  It  seemeth  to  be  a  high 
offence  at  common  law  to  buy  or  sell  any  doubtful  title  to  lands 
known  to  be  disputed,  to  the  intent  that  the  buyer  may  carry  on 
the  suit  which  the  seller  doth  not  think  it  worth  his  while  to  do, 
and  on  that  consideration  sells  his  pretensions  at  an  under  rate. 
And  it  seemeth  not  to  be  material  whether  the  title  so  sold  be  a 
good  or  bad  one,  or  whether  the  seller  were  in  possession  or  not, 
nnless  his  possession  were  lawful  and  uncontested.  For  all  prac- 
tices of  this  kind  are  by  all  means  to  be  discountenanced,  as 
manifestly  tending  to  oppression.*'^ 

3.  With  na.  —  The  substance  of  this  doctrine  is  generally,  not 
universally,  accepted  as  common  law  in  our  States.' 

4.  icistake  of  Fact.  —  The  criminal  intent  being  an  element  in 
all  crime,  the  purchase  and  sale  must  be  with  knowledge  of  the 
impediment.^    Then  they  are  the  subject  of  indictment.^ 

§137.  1.  Conveyance  of  Land  held  Adversely.  —  The  law  as 
thus  stated  is  one  of  the  sources  of  another  and  familiar  doc- 


1  Low  V,  Hntchinfon,  87  Me.  196; 
Sedgwick  r.  Stanton,  4  Kern.  S89 ;  New- 
kirk  p.  Cone,  18  IlL  449 ;  DaviB  v,  Sharron, 
15  B.  Monr.  64 ;  WUliams  9.  Matthews,  3 
Cow.  252;  Stoddard  v.  Mix,  14  Conn.  12; 
Arden  v.  Patterson,  5  Johns.  Ch.  44 ;  P.  v. 
Wslbridge,  6  Cow.  512,8  Wend.  120. 

*  1  Hawk.  P.  C.  Cnrw.  ed.  p.  470,  $  1. 

*  Sesdons  r.  Beynolds,  7  Sm.  &  M. 
130;  Dexter  v.  Nelson,  6  Ala.  68;  Bled- 
we  9.  Little,  4  How.  Missis.  18,  24; 
Woodworth  V.  Janes,  2  Johns.  Cas.  417 ; 
Van  Djck  9.  Van  Benren,  1  Johns.  846, 
868;  Cummins  o.  Latham,  4  T.  B.  Monr. 
97, 106. 


^  Sessions  v,  Reynolds,  snpra ;  Verdier 
V.  Simons,  2  McCord  Ch.  885 ;  Alexander 
V.  Polk,  39  Missis.  787  ;  Rives  v.  Weaver, 
86  Missis.  874. 

A  Swett  V,  Poor,  11  Mass.  549,  553; 
Everenden  v.  Beanmont,  7  Mass.  76,  78 ; 
Wolcot  V.  Knight,  6  Mass.  418, 421 ;  Brin- 
ley  v.  Whiting,  5  Pick.  848,  859.  And 
see,  as  to  ignorance  of  the  impediment, 
Etheridge  r.  Cromwell,  8  Wend.  629; 
Preston  v.  Hunt,  7  Wend.  58 ;  Bullard  v. 
Copps,  2  Hnmph.  409,  37  Am.  D.  561 ; 
Gass  V.  Malony,  1  Hnmph.  452 ;  Hassen- 
frats  v.  Kelly,  13  Johns.  466;  Hendricks 
V,  Andrews,  7  Wend.  152. 
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tnne ;  namely,  that  one's  coDTeyance  of  land  which  another 
holds  adversely  to  him  Ib  void.'     But  — 

2.  8tat.  32  Han.  8.  —  Tlie  rule  reste  aleo  on  some  early  English 
slatutes,  the  principal  one  of  which  is  32  Hen.  8,  c.  9.'  It  directs, 
in  §  1,  the  enforcement  of  the  laws  against  champerty,  main- 
tenance, and  other  "  misdemeanors  "  mentioned ;  in  g  2  enacts, 
"  that  no  person,  &c.,  shall  from  henceforth  bargain,  buy,  or  sell, 
or  by  any  ways  or  means  obtain,  get,  or  have  any  pretensed  rights 
or  titles,  or  take,  promise,  grant,  or  covenant  to  have  any  right  or 
title  of  any  person,  &e.,  in  or  to  any  manors,  lands,  tenements, 
or  hereditaments  (except  such  person,  £c.,  their  ancestors,  or 
tliey  by  whom  he  or  they  claim  the  same,  have  been  in  possession 
oF  the  same  or  of  the  reveraion  or  remainder  thereof,  or  takeu 
tlie  rents  or  profits  thereof,  by  the  space  of  one  whole  year  next 
before  the  said  bargain,  covenant,  grant,  or  promise  made),  upon 
pun,"  &c.  And  the  remaining  sections  add  further  provisions 
a^inst  maintenance  and  the  like,  with  limitations  of  the  doctrloe 
not  necessary  to  be  mentioned  here. 

8.  Bzoeptional  Butaa.  — In  Ohio,  a  State  in  which  there  are  no 
common-law  crimes,'  this  English  enactment  is  of  course  not 
common  law.  And  these  conveyances  are  there  valid.*  They 
are  valid  also  in  Illinois.' 

1  Co.  Lit  814;  Qibaon  v.   Shearer,  1  Bn'nlejir.  WhiUng,  6  Pick.  948;  Gibson 

Morpti.  114;    Btedsoe  n.  Little,  4   How.  n.  Shearer,  1  Mnrph.  114;  Hoai  v.  Blidr, 

Mimif.  13,24;  MkitiD  v.  Pace,  6  Blackf.  Heigi,  SS5;   WiUiamt  n.  Hogu,  Meige, 

99.    Another  reason  ie  that  there  coald  187;  MiCchel  v.  Lipe,  8  Yerg.  179;  Caw* 

b*  no  liveij  of  wisin  bj  a  pereon  ont  of  eey  u.  Drirer.  13  Ala.  81 S ;   Hibbard  tr. 

poeMuion.      KeTcheval  v.  Trtplett,  1  A.  Ilurlbnrt,  10  Vt.  173;  Lane  e>.  Bhaan,  1 

K.  Mar.  493;   Dexter  v.  Nelson,  S  Ala.  Wend.  433;  Scofleld  u.  Collins, 3 Cow.  8»: 

68.     Aod  eee  Vol.  L  g  S4I  (a).  Van  D^ck  n.  Van  Bearen,  1  Johns.  349; 

*  Co.  Lit.  369  a ;  1  Havrk.  P.  C.  Car*.  Wood  v.  McGaiie,  91   Ga.  BS6 ;   Kinwil- 

ed.p.4TI.    Likewiee,  and  as  to  what  is  an  ving  v.  Pierce,   18  B.  Honr.  7B9;   Wil- 

ailverse  posaession,  Barhans  u.  Burhans,  I  liams  c.   Council,  4  Jonee,   N.   C,   206; 

Bub.  Ch.  398;  Poor  v.  Horton,  lA  Barb.  Pepper  v.  Haight,  SO  Barb.  434;  McCoy 

4»;  Vroomani;.  Shepherd,  14  Barb.  441;  v.  Willifoid,  S  Swan,  Tean.  643;  Kincaid 

Klock  IT.  Hudson,3  Johns.  37G;  Whiuker  it.  Meadows,  3  Uwd,  188;  Smith  v.  Fanlk- 

I'.Cone,  a  John*.  Cas.  58;  Gillet  f.  Hill,  5  ner,  4S  Him,  186;  VandiTBer  0.  Sticknej, 

Wend.  532 ;  Alleo  v.  Smith,  S  Blackf.  9S7 ;  7S  Ala.  339 ;  Hanna  d.  Beniro,  3!  Miiua. 

-Wellman  c.  Hickson,  1  lod.  S81 ;  Michael  I3S. 

u.  Nntting,  1  Ind.  481 ;  Tabb  d.  Baird,  3         ■  Ante,  )  131  (3),  note ;  VoL  I.  g  39. 
(.•lU,  47S ;  Tomb  0.  Sherwood,  13  Johns.         *  HaU  v.  Ashby,  9  Ohio,  38, 34  Am.  D. 

a69;  Whitesidee  u.  Martin,  7  Yerg.  384;  424.    Contra,  in  Kentucky,  Ewing  ».  Sa- 

Pickens  v.  Ueloiier,  3  Humph.  400 ;  Bol-  vary,  4  Bibb,  434  ;  Kercheval  ir.  Triplett, 

lard  V.  Copps,  3  Hnmph.  409,  37  Am.  D.  1  A.  K.  Mar.  493,  and  moat  other  Slatsa. 
561  ;  Mitchell  r.  Chnrchman,  4  Unmph.         •  Willisc.  Wa(«in,4Scam.  S4;  Fetrwr 

318;  Wilcos F. Callowaj,  1  Wash.Va.38;  b.  Heiriwether,  S3  IlL  379. 
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§  188.  other  States.  —  While  thus  some  courts  have  denied 
that  32  Hen.  8,  c.  9,  is  common  law  in  this  country,^  the  doctrine 
perhaps  better  established  accepts  it.^  In  various  States  the  sub- 
ject has  been  legislated  upon,  and  in  differing  degrees  of  harmony 
or  conflict  with  the  old  law.' 

§  189.  1.  Ck>iifltn2ed.  —  Statutes  within  this  sub-title,  creating 
^  crime  and  taking  away  natural  right,  are  interpreted  strictly ;  ^  so 
that,  for  example,  to  render  a  conveyance  either  indictable  or 
civilly  nugatory,  it  must  both  contravene  the  statutory  words 
and  be  attended  by  the  mischief  which  the  statute  was  enacted  to 
remedy.^    Thus,  — 

2.  Jadioial  Sales  —  What  Othan. —  They  do  not  apply  to  judicial 
and  official  sales,^  or  to  a  sale  by  a  tenant  in  common  to  his  co- 
tenant,^  or  to  conveyances  to  ceatuis  que  trusty  or  to  such  as  are 
made  in  pursuance  of  a  contract  executed  before  their  enact- 
ment,' or  made  when  there  was  no  adverse  possession.^  For 
none  of  these  are  attended  by  the  evils  these  statutes  were 
framed  to  correct.    And  — 

§  140.  1.  Sale  after  Judgment.  —  A  sale  of  land  by  one  who 
has  recovered  judgment  for  it,  while  yet  he  has  not  taken  pos- 


^  SesrioiiB  c.  Reynolds,  7  Sm.  &  M.  130 ; 
Han  e.  Asliby,  9  Ohio,  96, 34  Am.  D.  424 ; 
Poyaf  V.  Wilkins,  12  Rich.  420;  Cain  v. 
Monroe,  23  Ga.  82 ;  Harring  v.  Barwick, 
24  Ga.  59 ;  Webb  v.  Camp,  26  Oa.  354.- 

*  Kiltj  Rep.  Stats.  232 ;  Brinlej  v. 
WhitiDg,  5  Pick.  348,  353.  And  see  Vol. 
L  {  541  (2). 

*  See,  among  other  cases,  Alexander 
V.  PoUl,  39  Missis.  737 ;  Cassedy  v.  Jack- 
Km,  45  Missis.  397  ;  Webb  v.  Bindon,  21 
Weod.  98 ;  Crary  v.  Goodman,  22  N.  Y. 
170;  Sherwood  p.  Bnrr,  4  Day,  244,  4 
Am.  D.  211;  Crowley  v.  Yanghan,  11 
Bnsh,  517 ;  Ring  v.  Gray,  6  B.  Monr. 
368 ;  Armstrong  v.  Winfrey,  61  Mo.  354 ; 
Wall  V,  Wayland,  2  Met.  Ky.  155 ;  Cham- 
berlain V.  Taylor,  92  19.  Y.  348,  12  Abb. 
N.  Cas.  473. 

*  Stat.  Crimes,  §  193.  For  sundry 
matters  adjudged  on  32  Hen.  8,  c.  9,  see 
1  Hawk.  P.  C.  Cnrw.  ed.  p.  472  et  seq. 

'  Leonard  v.  Boeworth,  4  Conn.  421 ; 
Stat.  Crimes,  f  220,  232. 

*  Stat.  Crimes,  §  232 ;  Frizzle  v.  Yeach, 
1  Dana,  211 ;  Yiolett  v.  Yiolett,  2  Dana, 
323,  325;   Dubois  r.  Marshall,  3  Dana, 

TOI.II.  —  6 


336 ;  Tattle  v.  Hills,  6  Wend.  213, 21  Am. 
D.  306 ;  Anderson  v.  Anderson,  4  Wend. 
474;  Trnax  v.  Thorn,  2  Barb.  156 ;  Hoyt 
V.  Thompson,  1  Seld.  320;  Williams  v. 
Bennett,  4  Ire.  122;  Sims  v.  Cross,  10 
Yerg.  460 ;  McGiU  v.  McCaU,  9  Ind.  806 ; 
Saunders  v.  Groves,  2  J.  J.  Mar.  406; 
Cook  V.  Travis,  20  N.  Y.  400 ;  Snowden 
V.  McKinney,  7  B.  Monr.  258 ;  Tilman  v. 
Searcy,  7  Humph.  347.  But  see  Martin  v. 
Pace,  6  Blackf.  99. 

7  Russell  V.  Doyle,  84  Ky.  386 ;  Patter- 
son i;.  Nixon,  79  Ind.  251. 

*  Saunders  v.  Groves,  2  J.  J.  Mar. 
407;  Moss  v.  Scott,  2  Dana,  271,  274; 
Cardwell  t;.  Spriggs,  7  Dana,  36 ;  Castle- 
man  V.  Combs,  7  T.  B.  Monr.  273,  276 ; 
Swartwout  v.  Johnson,  5  Cow.  74 ;  Poage 
V.  Chinn,  4  Dana,  50 ;  Chiles  v.  Jones,  4 
Dana,  479 ;  Allen  o.  Smith,  1  Leigh,  231, 
248 ;  Whitesides  o.  Martin,  7  Yerg.  384 ; 
Lipe  V,  Mitchell,  2  Yerg.  400,  403  ;  Lane 
V.  Shears,  1  Wend.  433.  And  see  Dickin- 
son V.  Bnrrell,  Law  Rep.  1  £q.  337. 

*  Norton  v.  Sanders,  1  Dana,  14,  17; 
Chiles  V.  Conley,  9  Dana,  385.  See  Parks 
V.  Hendricks,  11  Wend.  442. 
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session,  has  been  held  not  to  be  forbidden;  because  "the  ob- 
ject of  that  act  was  to  prevent  speculations  in  ^  pretended '  titles, 
whereby  purchasers  were  enabled  to  harass  occupants  with  law- 
suits." ^    Again,  — 

2.  Mortgage  —  "WiU  —  Surrender  —  Near  RelatiTres.  —  The  stat- 
ute applies  to  mortgages ;  ^  but  not  to  wills,  being  without  the 
mischief  to  be  remedied.^  It  does  not,  in  Vermont,  apply  to  an 
assignment  of  a  mortgage.^  Nor  does  it  prevent  a  surrender  of 
land  to  the  person  in  possession,^  or,  perhaps,  a  conveyance 
between  near  relatives.*^ 


1  Jones  V,  Chiles,  2  Dana,  25,  35. 
Otherwise  of  a  sale  while  the  suit  is 
pending.  Bryant  v.  Ketchum,  8  Johns. 
479;  Hendricks  v.  Andrews,  7  Wend. 
152;  Murray  v,  BaUou,  1  Johns.  Ch.  566, 
570;  Murray  v,  Lylbum,  2  Johns.  Ch. 
441.  And  see  Parks  v,  Hendricks,  11 
Wend.  442;  Swett  v.  Poor,  11  Mass.  549; 
Webb  v.  Bindon,  21  Wend.  98.  But  the 
Alabama  Court  has  held  that  a  sale  of 
lands  pendente  lite,  by  one  in  possession, 
is  not  Toid  at  the  common  law.  Camp 
V.  Forrest,  13  Ala.  114.  See  also  Harrell 
V.  Bunting,  3  Hawks,  86 ;  CockeU  i;.  Tay- 
lor, 15  Eng.  L.  &  £q.  101,  15  Beav.  103 ; 
Lewis  V.  Bell,  17  How.  U.  S.  616. 

^  Redman  v.  Sanders,  2  Dana,  68,  69 ; 
Wash  V.  McBrayer,  1  Dana,  565,  566. 
Otherwise  in  Connecticut  Leonard  i*. 
Bosworth,  4  Conn.  421.  And  in  Rhode 
Island,  otherwise  in  equity.  Hall  v,  West- 
cott,  15  R.  L  373. 

«  CUy  V.  Wyatt,  6  J.  J.  Mar.  583 ; 
May  V.  Slaughter,  3  A.  K.  Mar.  505,  509. 

^  Converse  v,  Searls,  10  Vt.  578. 
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'  Williams  v.  Council,  4  Jones,  N.  C. 
206.  For  further  points  decided  under 
the  Kentucky  statutes,  see  Clay  v.  Wyatt, 
6  J.  J.  Mar.  583;  Young  v,  McOamp- 
bell,  6  J.  J.  Mar.  490;  Violett  v.  Violett, 
2  Dana,  323,  326  ;  Redman  v,  Sanders,  2 
Dana,  68,  70 ;  Aldridge  v.  Kincaid,  2  Litt. 
390;  Young  v.  Kimberland,  2  Litt.  223, 
225 ;  Castleman  v.  Combs,  7  T.  B.  Monr. 
273;  Wilhite  v.  Roberts,  4  Dana,  172; 
Conn  V,  Manifee,  2  A.  K.  Mar.  396,  12 
Am.  D.  417 ;  Baley  v.  Deakins,  5  B. 
Monr.  159;  Adams  v,  Buford,  6  Dana, 
406 ;  Griffith  v.  Dickin,  4  Dana,  561 ; 
Smith  t;.  Paxton,  4  Dana,  391 ;  Hopkins 
v.  Paxton,  4  Dana,  36;  Dubois  v.  Mar- 
shall, 3  Dana,  336;  Lilard  v,  McGee,  3 
J.  J.  Mar.  549.  As  to  particd  eviction 
from  the  land,  see  Mitchell  v.  Churchman, 
4  Humph.  218;  Pickens  u.  Delozier,  2 
Humph.  400;  Hyde  v.  Morgan,  14  Conn. 
104 ;  Van  Dyck  v.  Van  Beuren,  1  Johns. 
345. 

^  Morris  V.  Henderson,  37  Missis.  492. 
See  ante,  S  128  (1). 
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CHAPTER  X. 

CHEATS  AT  COMMON  LAW. 

§  141, 142.  Litrodnction. 

143,144.  General  Doctrine. 

14S-158.  Natnre  of  the  Symbol  or  Token. 

159, 160.  Natore  of  the  Frand  inrolred. 

161-164.  Fnblic  Cheats. 

165-168.  Bemaining  and  Connected  Qnestionfl. 

Conioit, — for  the  pleading,  practice,  and  evidence,  Crim.  Pro.  It. }  158-161 ;  Dir. 
&F.  {271-277.  Also  consult  sach  titles  as  Conspiiacj,  False  Pretences,  Forgery, 
and  the  like;  and  for  Yarions  questions,  the  indexes  to  this  series  of  books.  For 
the  ciril  wrong,  see  Bishop  Non-Con.  Law,  }  812-343. 

§  141.  The  Scope  of  tbls  Chapter  —  includes  cheats  under  the 
old  common  law  and  under  the  Statute  of  83  Hen.  8,  c.  1,  §  1,  2, 
which  is  common  law  with  us. 

Further  on,  —  in  a  separate  chapter  entitled  False  Pretences, 
the  statutory  cheats  are  considered.  That  chapter  is  in  effect  a 
continuation  of  the  present  one. 

Practically  —  most  cheats  are  indicted  under  the  false-pretence 
statutes,  but  resort  is  sometimes  had  to  the  common  law,  and 
always  a  knowledge  of  it  is  essential. 

§  142.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral  Doctrine ;  II.  The  Nature  of  the  Symbol  or  Token  in  Private 
Cheats ;  III.  The  Nature  of  the  Fraud  in  Private  Cheats ;  IV. 
Public  Cheats;  V.  Bemaining  and  Connected  Questions. 

L  The  Q-eneral  Doctrine. 

§  148.  1.  Defined. — A  cheat  at  the  common  law  is  a  fraud 
wrought  by  some  false  symbol  or  token,  of  a  nature  against  which 
common  prudence  cannot  guard,  to  the  injury  of  one  in  any  pecu- 
niary interest^ 

^  YoL  L  §  571.    The  books  aie  nearly  other  of  his  known  right  by  means  of 

destitate  of  definitione  of  cheat   Hawkins  some  artfnl  device,  contrary  to  the  plain 

defines  it  as  "deceitful  practices  in  de-  roles  of   common  honesty."     1   Hawk, 

fxaoding  or  endeavoring  to  defraud  an-  P.  C.  Corw.  ed.  p.  818,  $1.    The  aocu- 
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2.  Old  Btatate.  —  We  saw,  in  connection  with  this  definition  in 
the  first  volume,  that  83  Hen.  8,  c.  1,  §  1,  2,  in  effect  a£5rmed  the 
common  law,  adding  little  or  nothing,  and  that  it  is  common  law 
in  this  country.^ 

§144.  1.  The  Zaeadlng  Dlstinotion, — not  absolutely  the  only 
one,  between  tliis  and  our  modern  statutes  against  false  pre- 
tences, is  that  while  undeT  the  latter  the  cheat  is  sometimes  in- 
dictable when  brought  about  by  a  mere  lie,  it  is  otherwise  of  the 
common-law  cheat  to  be  considered  in  this  chapter.     Thus,  — 


racy  of  this  definition  has  been  questioned. 
See  Hawk,  ut  snp.,  note;  Bam  Just. 
28th  ed.  by  Chit.  tit.  Cheat.  StiU  it  does 
not  seem  to  me  further  astray  than  its 
critics.  Blackstone  says :  *'  Cheating  is 
an  offence  more  immediately  against  pub- 
lic trade,  as  that  cannot  be  carried  on 
without  a  punctilious  regard  to  common 
honesty  and  faith  between  man  and  man. 
Hither,  therefore,  may  be  referred  that 
prodigious  multitude  of  statutes  which 
are  made  to  restrain  and  punish  deceits 
in  particular  trades,  and  which  are  enu- 
merated by  Hawkins  and  Bum,  but  are 
chiefly  of  use  among  the  traders  tfaem- 
selyes.  The  offence  also  of  breaking  th€ 
assize  of  bread,  or  the  rules  laid  down  by 
the  law  and  particularly  by  the  statutes  31 
Geo.  2,  c.  29,  3  Geo.  S,  c  11,  and  Id  Geo. 
8,  c.  62,  for  ascertaining  its  price  in  eveiy 
given  quantity,  is  reducible  to  this  head 
of  cheating ;  as  is  likewise,  in  «  peculiar 
manner,  the  offence  of  selling  by  false 
weights  and  measures.  The  punishment  d 
bakers  breaking  the  assise  was  anciently, 
&C.  But  now  the  general  punishment  for 
aU  frauds  of  this  kind,  if  indicted  (as  they 
may  be)  at  common  law,  is  by  fine  and  im- 
prisonment ;  though  the  easier  and  more 
usual  way  is  by  levying,  on  a  summary  con- 
viction, by  distress  and  sale,  the  forfeitures 
imposed  by  the  several  acts  of  Parliament. 
Lastly,  any  deceitful  practice  in  cozening 
another  by  artful  means,  whether  in  mat- 
ters of  trade  or  otherwise,  as  by  playing 
with  false  dice,  or  the  like,  is  punishable 
with  fine,  imprisonment,  and  pillory.'*  4 
Bl.  Com.  157,  158.  Obviously  the  early 
existence,  in  England,  of  statutes  cover* 
ing  this  ground  of  cheat  tended  to  pre- 
vent that  accurate  examination  of  the 
common  law  out  of  which  definitions 
grow.     Whether  my  own  definition  is 
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accurate  the  reader  must  judge  for  him- 
self. 

1  It  recites,  §  1,  that  "  many  light  and 
evil-disposed  persons,  not  minding  to  get 
their 'Uving  by  troth,  &c.,  but  compassing 
and  devising  daily  how  they  may  unlaw- 
fully obtain  and  get  into  their  hands  and 
possession  goods,  chattels,  and  jewels  ai 
other  persons  lor  the  maintenance  of  their 
unthrifty  living ;  and  also  knowing  that 
if  they  came  to  any  of  the  same  goods^ 
chattels,  and  jewels  by  stBolth,  then  they, 
being  thereof  lawfully  convicted,  &c.  shall 
die  therefore,  —  have  now  of  late  falsely 
and  deceitf nUy  contrived,  devised,  and  im- 
agined privy  tokens  and  counterfeit  Utten 
in  other  men's  names,  unto  divers  persons 
their  special  friends  and  acquaintances,  for 
the  obtaining  of  money,goods,  chattels,  and 
jewels  of  the  same  persons,  their  friends  and 
acquaintances ;  by  color  whereof  the  said 
light  and  evU-disposed  pezeons  have  deceit- 
fully and  unlawfully  obtained  and  gotten 
great  substance  of  money,  goods,  chattels^ 
and  jewels  into  their  bands  and  possession, 
contrary  to  right  and  conscience:"  and 
for  the  remedy  enacts,  §  2.  "  That  if  any 
person  or  persons,  &c,  falsely  and  deceit- 
fully obtain  or  get  into  his  or  their  hands 
or  possession  any  money,  goods,  chattels, 
jewels,  or  other  things  of  any  other  per- 
son or  persons,  by  color  and  means  of  any 
such  false  token  or  counterfeit  letter  made 
in  another  man's  name,  as  is  aforesaid, 
that  then  every  person  and  persons  so  of- 
fending," &c.,  —  adding  provisions  the  ef- 
fect of  which  is  to  make  the  offence  an 
indictable  misdemeanor.     See  1   Hawk. 
F.  C.  Curw.  ed.  p.  319,  §  4;  in  which 
place,   however,  too   much   freedom   is 
taken  with  the  words  of  the  statute  in 
transferring  it  to  his  page. 


CHAP.  X.]  CHEATS  AT  COMMON  LAW.  §  145 

2.  Symbol  or  Token.  —  Under  the  ancient  common  law,  and 
under  this  Statute  of  Hen.  8,  there  most  be  some  symbol  or  token 
(such,  for  example,  as  the  ^*  coonterfeit  letters  "  mentioned  in  the 
statute)  to  give  effect,  character,  and  credibility  to  the  yerbal 
falsehood.  For  we  have  seen  ^  that  a  fraud  accomplished  by  a 
meie  spoken'  lie  is  not  at  the  common  law  indictable. 

IL  The  Nature  of  the  Symbol  or  Token  in  Private  Cheats. 

§  145.  1.  Mero  Words  —  are  neither  symbols  nor  tokens. 
Therefore  a  naked  lie  is  not  alone  such  a  false  symbol  or  token 
as  comes  within  the  law.^    Thus,  — 

2.  mustratioiM.  —  If  one  obtains  a  credit  of  goods,  by  falsely* 
representing  himself  to  be  in  trade  and  to  keep  a  grocery  shop ;  ^' 
or  by  misstating  his  pecuniary  condition  and  circumstances  ;  ^  or 
if  he  gets  into  his  possession  his  own  note  by  telling  the  holder 
he  wishes  to  look  at  it,  then  refuses  to  deliver  it  back  ;^  or  if,., 
feigning  to  have  money  ready  to  pay  a  debt  sued  before  a  justice 
of  the  peace,  he  obtains  from  the  plaintiff  a  receipt,  and  an  order 
on  the  justice  to  discharge  the  judgment  on  payment  of  the 
costs ;  7  or  if  he  falsely  pretends  to  another  that  he  has  been  sent 
bv  a  third  person  for  money,  and  so  gets  it  ;^  or  if  in  selling  aa. 

^  VoL  L  §  582  (1);  pott,  §  145.  the   party  could  not  suffer.      Sed   per 

'  It  does  not  under  all  circomstancea  Curiam,  There  the  conspiracy  was  the- 

make  any  difference  that  the  lie  is  writ-  crime,  and  an  indictment  will  lie  for  that 

ten.    See  poet,  }  147.  though  it  he  to  do  a  lawful  act ;  this  is 

'  Rex  V.  Bryan,  2  Stra.  866;  Hart-  no  more  than  telling  a  lie,  and  no  in* 

mann  v.  C.  5  Fa.  60.    In  the  former  of  stance  being  shown  to  maintain  it,  the 

time  cases,  the  indictment  charged,  in  judgment  most  be  arrested."    See  also 

niMtance,  "  that  the  defendant  came  to  Vol.  L  §  231-234,  250-253,  545,  546,  582 

the  ghop  of  Langley,  a  mercer,  and  af-  (1),  584,  585,  587. 
finned  she  was  a  servant  of  the  Countess         *  C.  i^.  Warren,  6  Mass.  72. 
of  Pomfret,  and  was  sent  by  her  from         *  8.  v.  Sumner,  10  Vt.  587,  33  Am.  D. 

St  James's  to  fetch  silks  for  the  queen,  219,  decided,  however,  under  a  statute, 
endeavoring  thereby  to  defraud  the  said         ^  P.  v.  Miller,  14  Johns.  371.    IlaJ^ 

laogley ;  whereas  in  fact  she  was  no  ser-  oeny.  —  Query,  whether  this  would  not 

vinfc  of  the  Countess  of  Pomfret,  nor  was  be  larceny  of  the  note  under  a  statute 

lent  opon  the  queen's  account."    On  a  making  promissory  notes  subjects  of  lar- 

modoD  in  arrest  after  conviction,  it  was  ceny.    See  also  C.  v,  Hearaey,  1  Mass. 

nggested  in  support  of  the  indictment  137. 

that  this  was  a  ease  of  "fraud  concerning         ^  P.  v.  Babcoek,  7  Johns.  201,  5  Am. 

public  traffic ;  and  though  no  barm  was  D.  256. 

toe,  yet  an  indictment  would  lie,  as  in         8  i^ex   v.   Grantham,    11    Mod.    222. 

the  case  m  1  Vent  304  [Rez   v.  Arm*  Anonymous,  6  Mod.  105 ;  Reg.  v.  Jones, 

rtzoDg],  of  an  indictment  for  a  conspiracy  2  Ld.  Raym.  1013,  I  Salk..  379 ;  Reg,  v. 

to  chaige  a  man  with  a  bastard  child,  Hannon,  6  Mod*  81 U 
when  there  really  was  no  child,  so  that 
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inferior  kind  of  gum  he  says  it  is  gum  Seneca,  when  he  knows  it 
is  not ;  ^  or  in  selling  a  horse  he  knows  to  be  blind,  wilfully  says 
it  is  sound  ;^  or  thus  sells  bull  beef  for  steer  beef;^  or  if  he 
knowingly  disposes  of  wrought  gold,  under  the  sterling  alloy, 
for  gold  of  the  standard  weight ;  ^  or  if  he  declares  that  an  article 
of  goods  he  is  delivering  weighs  more,  or  measures  more,  than  he 
knows  it  does,^  —  in  these  and  the  like  cases,  he  but  utters  a 
naked  falsehood,  unconfirmed  by  symbol  or  token,  and  is  not 
indictable  at  the  common  law  or  under  the  Statute  of  88  Hen.  8, 
c.  1.  His  utterance  is  a  mere  false  affirmation.  On  the  other 
hand, — 

§  146.  A  Falsa  Moasnre  —  is  more  than  a  lie,  it  is  a  false  token. 
So  that  if  one  measures  out  what  appears  to  be  a  given  quantity 
of  grain  to  a  purchaser,  knowing  the  measure  to  be  false,  he  com- 
mits a  criminal  cheat.^  ^'  The  reason "  of  the  distinction  is, 
said  Wilmot,  J.,  that  in  the  case  of  the  mere  falsehood,  ^^  it  is 
in  everybody's  power  to  prevent  this  sort  of  imposition  ;  whereas 
a  fahe  meamre  is  a  general  imposition  upon  the  public  which 
cannot  be  well  discovered."^    Again, — 

§  147.  1.  Bank  Cheok.  —  If  a  man  induces  another  to  part 
with  goods  by  drawing  and  delivering  in  payment  his  check  on 
a  bank  in  which  he  keeps  no  account,  he  thus  merely  puts  a 
falsehood  into  writing,  the  check  is  no  token,  and  he  is  not  in- 
dictable at  the  common  law.^    But  — 

2.  False  BCarks  of  T!7ei8fat  —  A  baker  of  bread  for  the  army, 
who  puts  on  his  barrels  of  bread  false  marks  of  weight,  whereby 
the  public  is  defrauded,  commits  the  crime.®  The  decisions  are 
apparently  not  quite  uniform  in  this  sort  of  case.  Where  a 
brewer  sent  to  a  private  customer  some  "  vessels  of  ale,"  to  quote 


1  Rex  V,  Lewis,  Saj.  205.    See  Rex  v, 
Haynee,  4  M.  &  S.  SU. 
3  S.  V.  DeljoD,  1  Bay,  353. 

*  Rex  V.  Botwright,  Say.  147. 
^  Rex  V,  Bower,  Cowp.  323. 

»  Rex  V,  Wheatley,  1  W.  Bl.  273 ; 
8.  0.  nom.  Rex  v.  Wheatly,  2  Bar.  1125, 
1129;  Rex  v.  Driffield,  Say.  146;  Rex  v, 
Osbom,  3  Bur.  1697 ;  Rex  v.  Channell,  2 
Stra.  793;  Rex  v.  Dannage,  2  Bar.  1130; 
Pinkney's  Case,  2  East  P.  C.  818. 

*  2  East  P.  C.  820 ;  P.  v.  Gates,  13 
Wend.  311,  319;  Pinkney's  Case,  2  East 
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P.  C.  818,  820;  Rex  v.  Borgaine,  I  Sid. 
409 ;  C.  V.  Warren,  6  Mass.  72,  73. 

7  Rex  V,  Osbom,  3  Bar.  1697.  Re- 
ceiving grain  on  storage  for  hire,  or  buy- 
ing grain,  by  false  weights,  is  a  common- 
law  cheat,  indictable.  P.  v.  Fish,  4  Par. 
Cr.  206. 

*  Rex  V.  Jackson,  3  Camp.  370;  Rex 
V.  Lara,  2  Leach,  647,  2  East  P.  C.  819, 
827,  6  T.  R.  565;  Rex  ».  Wavell,  1 
Moody,  224.  Bat  see  P.  v.  Donaldson, 
70Cal.  116. 

*  Respnblica  v.  Powell,  1  Dall.  47. 
See  also  S.  0.  Wilson,  2  Mill,  135, 139. 
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from  East,  ^^  marked  as  containing  such  a  measure,"  and  wrote  to 
the  customer  "  that  they  did  contain  that  measure,"  whereas  in 
truth  it  was  much  less,  an  indictment  charging  these  facts  as  a 
cheat  was  quashed.^  "  Yet  this  was  thought  by  the  court,  in  Rex 
».  Wheatly,*  a  strong  case ;  and  Mr.  Justice  Foster  doubted  it, 
because  he  considered  that  the  vessels,  being  marked  as  contain- 
ing a  greater  quantity  than  they  really  did,  were  faUe  tokens. 
Possibly,  however,  the  court  in  deciding  the  case  .  .  .  thought 
that  those  marks,  not  having  even  the  semblance  of  any  public 
authority,  but  being  merely  the  private  marks  of  the  dealer,  did 
in  effect  resolve  themselves  into  no  more  than  the  dealer's  own 
aflSrmation  that  tlie  vessels  contained  the  quantity  for  which  they 
were  marked."^  There  is  abundant  principle,  in  the  criminal 
law,  for  distinguishing  between  a  mark  put  on  a  particular  pack- 
age, intended  for  a  particular  individual,  and  a  brand  or  mark  on 
a  package  to  be  cast  into  the  open  market,  to  mislead  the  public 
generally.*  And  there  is  a  difference  between  a  mark  purporting 
to  be  simply  the  vendor's,  put  on  for  the  information  of  a  cus- 

^  Kex  V.  WUdera,  cited  by  Lord  MaQ»-  the  condition  written  underneath  the  ob- 

field  in  2  Bnr.  1128.  ligation,  which  was  to  determine  the  time 

'  Rex  V.  Wheatley,  1  W.  Bl.  273 ;  b.  c.  of  payment,  and  liability  of  the  parties  to 

oom.  Bex  v.  Wheatly,  Bar.  1125, 1  Ben-  it,  cannot  be  considered  aa  an  act  which 

nett  &  Heard  Lead.  Caa.  I.  common  prudence  might  not  have  guarded 

'  2  East  P.  C.  819, 820.  Rex9.  Wheatly  •  against.  It  might  have  been  avoided  in 
is  generally  regarded  aa  a  leading  case,  various  ways,  —  by  taking  from  Wright 
settling  prior  conflicts  in  the  law  of  in-  [the  defendant]  an  instrument  expressive 
dictable  cheat.  See  Wright  v.  F.  Breese,  of  the  condition  upon  which  the  obliga- 
66.  The  head-note,  as  it  stands  in  the  tion  was  given,  instead  of  having  it  un- 
reports both  of  Burrow  and  Blackstone,  derwritten ;  or  by  having  the  condition 
is, "  Delivering  less  beer  than  contracted  inserted  in  the  body  of  the  obligation, 
for  as  the  due  quantity  is  not  indictable."  according  to  the  most  common  and  usual 
The  case  ia  also  published  aa  a  leading  method  in  practice."  p.  67.  Moreover,  the 
case  in  1  Ben.  &  H.  Lead.  Cas.  1 ;  and  learned  judge  considered  that  acts  like 
there  Mr.  Bennett  has  given  the  foUowing  this  had  already  been  provided  against 
head-note :  '*  An  offence,  to  be  indictable,  by  the  statutes ;  therefore  there  was  less 
most  be  one  that  tends  to  injure  the  pub-  reason  for  holding  them  indictable  at  the 
lie.  Defrauding  one  person  only,  without  common  law.  The  line,  let  me  observe, 
the  use  of  false  weights,  measures,  or  between  the  indictable  and  unindictable 
tokens,  and  without  any  conspiracy,  is,  at  wrong,  is,  as  appearing  in  the  cases,  indis- 
common  law,  only  a  civil  injury,  and  not  tinct  and  uncertain  at  several  places  in 
indictable."  Separating  Condition  of  our  unwritten  criminal  law;  but  it  is 
Bond  from  Penalty.  —  In  Wright  v.  going  far  to  say  that  it  is  not  a  pnnish- 
P.  supra,  the  Illinois  Court,  taking  the  able  thing  to  mutilate  a  written  instru- 
doctrines  of  this  case  for  its  guide,  held  xfient  which  may  be  the  foundation  of  a 
it  not  to  be  an  indictable  fraud  at  the  lawsuit,  even  though  it  might  have  been 
common  law  for  the  holder  of  a  bond  to  so  framed  as  to  be  less  easily  mutilated, 
sepatate  the  condition  from  the  penalty.  *  See  VoL  I.  $  232,  235,  243-245,  250- 
Said  Smith,  J. .  **  The  act  of  separating  252. 
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tomer,  and  one  appearing  to  proceed  from  some  official  or  other 
more  public  source. 

§  148.  Commercial  Paper.  —  Though  one's  own  check  on  a  bank 
wherein  he  has  no  funds  is  his  mere  written  falsehood,^  another's 
commercial  paper  in  his  hands  is  a  token,  and  if  false  it  is  a 
false  token*  So  that,  as  we  saw  in  the  preceding  volume,'  forgery 
at  the  common  law  is  but  a  common-law  cheat  or  attempt  to 
cheat,  set  off  from  the  rest  and  called  by  a  separate  name  because 
of  its  special  heinousness.  And  when  one  obtains  money  or 
goods  from  another,  paying  him  therefor  in  a  piece  of  paper  pur- 
porting to  be  a  bank-note,  but  knowing  there  is  no  such  bank ;  ^ 
or,  there  being  such  a  bank,  knowing  the  bill  to  be  counterfeit,  as 
having  the  name  of  a  fictitious  cashier  countersigned  to  it ;  ^  or 
worthless,  as  not  having  the  signatures  of  the  bank  officers 
attached  to  it,  and  the  defect  not  obvious  on  account  of  the  bill 
being  worn ;  ^  or  the  bill  being,  within  his  knowledge,  otherwise 
false,^  —  he  commits  a  common-law  cheat.  And  probably  he  does 
if  he  knowingly  passes  for  value  a  genuine  yet  worthless  note  of 
a  broken  bank,  though  this  appears  not  to  be  absolutely  decided.^ 
Such  a  case,  however,  is  within  the  statutes  against  getting  money 
or  goods  by  false  pretences.^    In  like  manner, — 

§  149.  1.  False  Order.  —  Though  we  have  seen  it  not  to  be  a 
common-law  cheat  for  one  to  procure  of  another  a  thing  on  the 
false  representation  of  having  been  sent  for  it,^  since  here  there  is 
no  token,  yet  if  he  presents  a  piece  of  paper,  which  purports 
falsely  to  be  an  order  from  such  other,  this  paper  is  a  token  and 
he  is  answerable  criminally  for  the  cheat.^®    Even  — 

2.  The  Busineiw  Card  —  of  a  firm  was  held  to  be  a  ^^  written 
token"  within  a  statute.^    And  — 

8.  Coontezfeit  DiBcharge.  —  One  in  jail  for  contempt  in  a  civil 


1  Ante.  §  147  (1). 

a  Vol.  L  §  572. 

*  C.  V,  Speer,  2  Ya.  Cas.  65;  S.  v. 
Fatillo,  4  Hawks,  348. 

^  C.  V.  Boynton,  2  Mass.  77.  And  see 
Reg.  V.  PhilpottB,  1  Car.  &  E.  112. 

^  S.  V.  Grooms,  5  Strob.  158,  decided 
on  a  statute  against  swindling,  which  was 
held  simply  to  affirm  the  common  law. 
-Threats.  —  It  was  adjudged  a  violation 
of  this  enactment  to  obtain  horses  from 
an  ignorant  man,  by  threats  of  a  criminal 
pro^cution,  and  also  by  threats  of  his  life. 
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S.  V.  Yanghan,  1  Bay,  282 ;  but  not  swin- 
dling to  sell  a  blind  horse  as  sound.  S. 
V,  Delyon,  1  Bay,  353. 

>  S.  V,  Stroll,  1  Rich.  244 ;  S.  v.  F&tmo, 
4  Hawks,  348;  Lewis  v.  C.  2  S.  &  R. 
551. 

7  Rex  V.  Flint,  Russ.  &  Ry.  460. 

0  C.  V.  Stone,  4  Met.  43 ;  Rex  v,  Spen- 
cer, 3  Car.  &  P.  420. 

*  Ante,  §  145  (2). 

10  Reg.  V,  Thorn,  Car.  &  M.  S06. 

u  Jones  V.  a  50  Ind.  473,  476. 
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caoae  foiled  a  pretended  discharge  as  from  his  creditor  to  the 
sheriff  and  jailer,  thereby  procuring  his  release.  And  the  Eng- 
lish judges  held  him  guilty  of  a  common-law  misdemeanor,  even 
though,  if  the  order  had  been  genuine,  it  would  have  been  a 
nullity,  not  authorizing  the  setting  of  him  at  liberty.^    Again,  — 

§  150.  Falsa  Stamp  on  Oooda.  —  Whatever  be  the  effect  of  a 
man's  falsely  marking  the  weight  or  measure  of  an  article  on  the 
package  of  it  which  he  sells  to  an  individual,^  if  he  knowingly 
thrusts  into  the  market  goods  with  false  stamps  upon  them,  he 
violates  this  branch  of  our  law*  The  packages  with  their  marks 
are  false  tokens:  ^^as,''  says  East,^  "in  Edwards'  Gase,^ where 
cloth  was  sold  with  Alneager's  seal  counterfeited  thereon  ;  or  as 
in  Worrell's  case,^  where  there  was  a  general  seal  or  mark  of  the 
trade  on  cloth  of  a  certain  description  or  quality,  which  was 
deceitfully  counterfeited."  An  examination,  in  Tremaine,  of  the 
indictments  in  the  two  cases  here  referred  to,  shows  that  in  both 
the  defendants  themselves  coimterfeited  and  put  on  the  marks, 
which  were  of  a  somewhat  public  nature,  and  then  sold  the  arti- 
cles to  the  public  generally.^ 

§  151.  1.  Lie  and  False  Token  ffurtlier  dlstingnlahed.  —  There  is 
another  class  of  cases,  in  which  only  the  breadth  of  a  hair  lies 
between  the  indictable  and  the  unindictable.    Thus, — 

2.  Acting  for  Anothar.  —  On  the  one  side,  to  repeat  prior  ex- 
planations, a  man  does  not  commit  the  common-law  cheat  who 
gets  another's  money  by  the  false  assertion  of  having  been  sent 
for  it,^  or  by  otherwise  acting  for  a  third  person  unauthorized ;  ^ 
although  such  false  assumption  may  furnish,  in  proper  circum- 
stances, ground  for  an  indictable  conspiracy.^    Tet — 

8.  Falsely  rapresantlnf  Bali:  —  On  the  other  side,  where  an  in- 
dentured apprentice  got  himself  enlisted  as  a  soldier,  and  thus 
obtained  a  bounty,  by  professing  that  there  was  no  impediment, 
the  act  was  deemed  a  crime  though  the  couviction  was  quashed  for 
want  of  proof  of  the  indentures.^     The  proposition  is  a  nice 

>  Rex  V.  Fawcett,  2  East  P.  C.  863.  •  See  Reg.  v.  White,  2  Car.  &  K.  404, 

*  Ante,  §  147  (2).  1  Den.  C.  C.  208. 

*  2  East  P.  C.  820.  And  see  P.  v.  •  Rex  v.  Hevej,  1  Leach,  229,  Rnaa.  & 
Gates^  13  Wend.  311,  319.  By.  407,  note,  2  East  P.  C.  856. 

*  Bex  V.  Edwards,  Trem.  P.  C.  lOS.  ^^  Rex  v,  Jones,  1  Leach,  174,  2  East 

*  Bex  V.  WorreU,  Trem.  P.  C!.  106.  P.  C.  822.    The  panishment,  in  this  case, 

*  And  see  ante,  §  147  (2).  seems  to  have  been  provided  for  by  stat- 
^  Ante,  S  145  (2).  ate;  but  as  stated  in  the  text,  the  indict- 
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one,  that  the  boj  himself  was  a  token ;  and,  appearing  without  his 
indentures,  a  false  token;  jet  probably  this  case  has  suffiqient 
foundation  of  principle.  When  one  tells  a  bare  lie,  the  hearer  is 
put  on  his  inquiry ;  when  he  presents  a  token  or  symbol,  the  other 
looks  at  that.  The  boy  showed  himself ;  and  by  appearing  with- 
out master  or  indentures,  apparently  free,  forestalled  inquiry. 
And  there  is  an  old  case  in  which  an  indictment  against  one  for 
falsely  representing  himself  to  be  a  merchant,  and  producing  a 
commission  as  such,  whereby  he  obtained  another's  goods,  was 
sustained.^    Thus  we  are  conducted  to  — 

§  152.  1.  FaUe  Personation :  — 

Oenarai.  —  On  a  question  not  fully  illumined  by  the  authorities, 
yet  in  reason,  and  following  the  distinction  of  the  last  two  para- 
graphs, while  if  a  man  calls  himself  by  a  false  name  he  merely 
utters  a  lie,  if  he  represents  himself  to  be  another  person,  whereby 
he  accomplishes  a  cheat,  his  visible  presence  is  a  token,  which,  if 
false,  is  a  false  token.^    As  to  the  — 

2.  Authoritias  —  (Statutes).  —  In  England,*  and  widely  in  our 
States,^  there  are  statutes  making  this  sort  of  evil  conduct  indict- 
able. Indeed,  a  false  personation  is  a  false  pretence^  within  stat- 
utes prevailing  everywhere.  The  consequence  whereof  is  that 
within  the  period  of  the  modern  law  this  common-law  question 
could  seldom  arise  in  any  English  or  American  court.  Looking 
at  what  we  have,  — 

3.  "Wife  pretending  Single.  —  In  an  old  case,  the  court  refused  to 
quash  an  indictment  against  a  woman  for  getting  board  and 
lodging  by  falsely  af&rming  herself  to  be  single,  and  of  the  name 
of  Fuller,  when  she  was  married  and  of  the  name  of  Hanson. 
And  Ryder,  C.  J.,  said :  "  We  are  inclined  to  the  opinion  that  the 
indictment  is  good."  ® 

§  153.  Infant  pretending  of  Age.  —  '^  If  a  minor  go  about  the 


ment  was  at  common  law.  This  is  the 
trae  procedure  in  such  cases.  Stat. 
Crimes,  §  166.  See  also,  as  illustrative, 
Rex  V.  Hanson,  Say.  229. 

1  Rex  V.  Govers,  Say.  206. 

2  And  see  Vol.  I.  §  468  (6),  471,  note, 
587  (2). 

B  2  East  P.  C.  1004 ;  2  Riiss.  Crimes, 
Sd  Eng.  ed.  540 ;  Vol.  I.  §  758  (4) ;  Rex  v. 
Cramp,  Russ.  &  Ry.  327 ;  Rex  v.  Parr,  1 
Leach,  434,  2  East  P.  C.  1005 ;  Rex  v. 
Brown,  2  East  P.  C.  1007. 
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*  Martin  v.  S.  1  Tex.  Ap.  586. 

»  Post,  §  439 ;  C.  v.  Drew,  19  Pick.  179. 

«  Rex  V.  Hanson,  Say.  229.  "  There 
is  a  precedent  of  an  indictment  against 
a  married  woman  for  pretending  to  be 
a  widow,  and  as  such  executing  a  bail- 
bond  to  the  sheriff  for  one  arrested  on 
a  bailable  writ.  This  perhaps  was  con- 
sidered as  a  fraud  upon  a  public  officer  in 
the  course  of  justice."  2  East  P.  C.  821. 
The  precedent  is  Rex  v.  Blackboume, 
Trem.  P.  C.  101. 
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town,  and,  pretending  to  be  of  age,  defraud  many  persons  by  tak- 
ing credit  for  quantities  of  goods,  and  then  insist  on  his  nonage, 
the  person  injured  may  prosecute  him  as  a  common  cheat."  ^  But 
this  is  put  somewhat  upon  the  repetitions  of  the  act,  and  the  num- 
bers injured.* 

§  154.  More  widely  —  Other  CaBes.  —  East  appears  to  deem 
false  personating  indictable  at  the  common  law,  though  in  most  of 
the  cases  there  was  a  conspiracy.^  But  of  cases  other  than  of  con- 
spiracy he  cites  only  Dupee's,^  where  the  court  refused  to  quash  an 
indictment  charging  him  with  personating  the  clerk  of  a  justice  of 
the  peace,  to  extort  money  from  persons  to  procure  their  discharge 
from  misdemeanors  for  which  they  stood  committed.  And  he 
observes  that  the  court  might  have  looked  upon  this  as  ^^  some- 
thing more  than  a  bare  endeavor  to  commit  a  fraud  by  means  of 
falsely  personating  another:  it  was  an  attempt  to  pollute  and 
render  odious  the  public  justice  of  the  kingdom,  by  making  it  a 
handle  and  pretence  for  corrupt  practices."  ^ 

§  155.  A  DiBtinotlon  —  is  possible  in  these  cases;  namely,  that 
if  a  man  merely  says  he  is  Mr.  So-and-so,  another  person,  he  can- 
not be  deemed  a  false  token  or  symbol  of  such  person ;  but  other- 
wise if  he  puts  on  apparel  representing  him,  or  changes  his 
appearance,  or  does  anything  which  amounts  to  what  is  figura- 
tively called  holding  out  false  colors.  Still,  if  the  one  addressed 
does  not  know  the  one  personated,  a  changed  appearance  can  have 
no  effect,  and  its  absence  must  be  immaterial. 

§  156.  Misreading  a  Writing :  — 

Cheat —  Forgery.  —  Very  near  the  line  also,  dividing  the  indict- 
able and  unindictable,  is  the  misreading  of  a  writing  to  an  illiter- 
ate person,  and  thereby  obtaining  his  signature  to  it.®  Ordinarily, 
in  such  a  case,  the  offender  is  not  punishable  for  a  cheat,"^  and  by 
what  is  probably  the  better  doctrine  he  never  is  for  a  forgery  ;  ® 
tiiough  the  reading  was  corruptly  wrong,  made  so  with  a  view  to 
defraud.  But  it  has  been  strongly  insisted  that  where  the  person 
executing  the  writing  is  unable  to  read  it  himself,  and  trusts  to  the 

1  1  Gab.  Crim.  Law,  204, 205,  referring  »  2  East  P.  C.  1010,  1011.    And  Bee  2 

to  Barl.  100.  Rnss.  Crimes,  dd  Eng.  ed.  539,  540. 

'  See  ante,  §  147  (2).  ^  See  ante,  §  143,  note ;  post,  §  160  (2). 

*  2  East  P.  C.  1010.    And  see  Vol.  I.  ^  S.  v.  Justice,  2  Dev.  199. 

S  468  (6).  B  Vol  I.  §  584. 


*  Bex  9.  Bapee,  2  Sees.  Cas.  11. 
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other,  this  circuiuBtance  completes  the  offence  ds  a  common-law 
cheat.^ 

§  167.  The  Token  as  Public  or  not :  — 

1.  Gteneral. — We  saw  in  the  first  volume  that  the  token  must  be 
of  a  sort  wherein  by  common  usage  all  place  confidence ;  yet  it 
need  not  otherwise  be,  as  some  of  the  cases  seem  to  imply,  of  a 
public  character.^  The  Statute  of  88  Hen.  8,  c.  1,  §  2,^  has  the 
words  ^^  such  false  token ; "  which,  taken  in  connection  with  §  1, 
mean,  ^^  privy  false  token ; "  so  that  whatever  doubt  on  this  ques- 
tion may  have  existed  before  its  enactment,  there  should  be  none 
now>  A  ^^ privy  false  token"  is  indictable,  the  same  as  one  not 
privy.    Even  — 

2.  False  Dice.  —  The  more  ancient  common  law  was  plainly  so. 
For  besides  the  various  tokens  mentioned  in  the  foregoing  sec- 
tions, whereof  most  are  private,  we  have  the  playing  with  false 
dice,  always  held  to  be  an  indictable  cheat.'^  It  would  be  absurd 
to  say  that  dice  are  public  tokens.    Again, — 

8.  Forgery  —  Conspiraoy.  —  In  the  common-law  cheat  of  for- 
gery,^ it  is  expressly  held  that  the  instrument  need  not  be  pub- 
lic ;  ^  and  in  conspiracies  the  like  principle  prevails.^    Therefore, — 

4.  PromiBsory  Notes.  —  It  is  impossible  to  accept,  as  good  in 
general  doctrine,  a  proposition  laid  down  in  one  or  two  States, 
that  the  promissory  notes  of  individuals,  differing  from  those  of 
banks,^  are  not  tokens  of  a  kind  to  render  indictable  the  act  of 
cheating  by  them.^^ 

§  168.  Legal  Validity :  — 

Not  as  in  Forgery.  <"—  When  the  false  token  is  a  written  instru- 
ment, it  need  not  be  such  as,  if  genuine,  would  be  of  legal  valid* 
ity.^^    The  rule  is  otherwise  in  forgery ;  ^  or,  rather,  when  the  law 


1  Vol.  I.  §  584 ;  HiU  v.  S.  1  Yerg.  76, 
24  Am.  D.  441 ;  1  Hawk.  P.  C.  Cnrw.  ed. 
p.  318,  §  1 ;  poet,  §  160.  Contraot. — For 
the  effect  of  the  misreading  on  the  con- 
tract, Bee  Bishop  Con.  §  846. 

*  Vol.  I.  §  585. 

>  Ante,  §  143  (2). 

*  See  1  Hawk.  P.  C.  Cnrw.  ed.  p.  320, 
321 ;  Anonymous,  6  Mod.  105,  note. 

*  Anonymous,  6  Mod.  105;  Anony- 
mous, 7  Mod.  40 ;  McKean,  C.  J.  in 
Respublica  v,  Teischer,  1  DalL  335,  338 ; 
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Savage,  C.  J.  in  P.  u.  Gates,  13  Wend. 
311,  319. 

«  See  ante,  §  148. 

7  Vol.  I.  §  585 ;  post,  §  523,  529,  531. 

^  Post,  §  171,  180,  185,  198. 

^  Ante,  §  148. 

w  S.  0.  Patillo,  4  "fiawks,  348 ;  8.  ». 
Stroll,  1  Rich.  244 ;  Middleton  o.  S.  Dud- 
ley, S.  C.  275.  For  the  general  doctrine, 
see  ante,  §  148. 

11  Rex  V,  Fowle,  4  Car.  &  P.  592 ;  Rex 
V.  Fawcett,  2  East  P.  C.  862. 

^  Vol.  L  §  572 ;  poet,  §  533. 
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elevated,  as  before  explained,^  certain  cheats  to  the  special  crime 
of  forgery,  it  did  not  include  this  one. 


III.  The  Nature  of  the  Fraud  in  Private  Cheats. 

§  169.  Goafidenee  In  Token.  —  There  is  no  substantiye  cheat, 
though  there  may  be  an  indictable  attempt,  except  where  the  indi- 
vidual operated  upon  yields  through  his  confidence  in  the  token, 
not  from  some  other  consideration.'  Such  cases  as  we  have  to 
this  prop>osition  were  decided  under  the  false-pretence  statutes,^ 
and  to  that  title  the  reader  is  referred  for  many  conclusions  ap- 
plicable equally  to  the  common-law  cheat. 

§  160.  1.  Thing  obtained.  —  The  Statute  of  88  Hen.  8,  c  1,  §  1 
k  2,^  has  the  words,  ^  obtain,  Ac,  any  money j  goodSy  chattels^ 
jewehj  iPT  other  things.^^  ^  Though  this  provision  is  broad,  the 
common  law,  which  it  did  not  supersede,  is  broader,  —  how  much 
broader,  and  where  the  boundary  line  here  runs  between  the  in- 
dictable and  unindictable,  are  questions  not  fully  illumined  by  the 
decisions.    But,  looking  for  the  ante-statute  cheats,  — 

2.  Qeneral.  —  Hawkins,  drawing  from  the  old  books,  states  the 
end  of  the  cheat  and  the  attempt  viewed  together  to  be  ^^  de- 
frauding or  endeavoring  to  defraud  another  of  his  known 
right."  And  he  adds,  in  illustration  of  means  and  end:  ^^as, 
by  playing  with  false  dice;^  or  by  causing  an  illiterate  person 
to  execute  a  deed  to  his  prejudice  by  reading  it  over  to  him  in 
words  different  from  those  in  which  it  was  written ;  ^  or  by  persuad- 
ing a  woman  to  execute  writings  to  another  as  her  trustee  upon 
an  intended  marriage,  which  in  truth  contained  no  such  thing,  but 
only  a  warrant  of  attorney  to  confess  a  judgment,  &c. ;  or  by  sup- 
pressing a  will ;  or  by  levying  a  fine  in  another's  name,  or  suing 
out  an  execution  upon  a  judgment  for  him,  or  acknowledging  an 
action  in  his  name,  without  his  privity  and   against  his  will.''  ^ 

3.  BliietratlonB  from  Ck>nepiraoy. —  Doubtless  we  may  obtain  some 
help  from  tiie  title  Conspiracy ;  because  any  injury  to  another  for 

1  Ante,  §  148.  *  As  to  the  interpretation  of  the  words 

*  See  C.  o.  D»TidBon,  1  Cosh.  83 ;  Rex  "  other  things,"  see  Stat  Crimes,  §  245, 
t.  Dale,  7  Car.  &  P.  852 ;  P.  v.  Stetson,  4    246. 

Bsrb.  151 ;  P.  v.  Haynea,  14  Wend.  646,  •  Ante,  §  157  (2). 

28  Am.  D.  530.  7  Compare  with  ante,  §  156. 

*  Poet,  §  461,  462.  '  1  Hawk.  P.  C.  Cnrw.  ed.  p.  318,  §  L 

*  Ante,  §  143  (2).  See  ante,  §  143  (1),  note,  156. 
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which  conspirators  are  indictable  would  seem  in  reason  sufficient 
to  constitute  a  criminal  cheat,  when  effected  by  a  false  symbol  or 
token.^ 

IV.  Public  CheaU. 

§  161.  General.  —  Obviously  the  before-described  cheats  are  no 
less  indictable  when  their  victims  are  many  than  when  there  is 
only  one.  Beyond  which,  it  is  general  doctrine,  widely  operating 
in  the  criminal  law,  that  a  wrong  to  the  public  is  more  reprehen- 
sible than  to  a  single  individual.^    Aside  from  this,  — 

§  162.  Analogous  Wrongs  not  {iroperly  Cheats.  —  Russell,^  East,^ 
and  some  other  writers  ^  include,  under  the  title  Cheat,  various 
offences  in  the  nature  of  frauds  against  the  public  justice,^  such 
misconduct  as  the  rendering  of  false  accounts  by  persons  in  office,^ 
such  nuisances  as  the  thrusting  into  market  of-  unwholesome  pro- 
visions or  supplying  them  to  prisoners  of  war,^  and  such  private 
indictable  injuries  as  malpractice  by  a  physician.^  Russell  even 
places  under  this  title  the  indictable  misdemeanor  of  spreading 
false  news.^^  But  while  there  is  nothing  gained  by  undertaking  to 
be  too  nicely  philosophical  in  our  division  of  subjects  in  the  crim- 
inal law,  still  it  is  a  little  loose  to  contemplate  all  these  varying 
wrongs  as  cheats.    Yet  — 

§  163.  Publlo  Cheats  proper  —  (Personating  Offloer  — -  Using  Pab- 
lie  Trust  to  defrand,  &o.).  —  Pertaining  to  cheats  proper,  one  may 
make  himself  criminal  by  fraudulently  personating  an  offioer,^^  or 
fraudulently  taking  advantage  of  a  public  trust  or  confidence,^ 
when  he  would  not  be  so  if  he  had  accomplished  the  same  wrong 
by  private  means.  "Thus,  where  Bembridge  and  Powell  were 
indicted  for  enabling  persons  to  pass  their  accounts  with  the  pay 
officer  in  such  a  way  as  to  enable  them  to  defraud  the  government, 
it  was  objected  that  it  was  only  a  private  matter  of  account,  and 


1  And  see  Rex  i;.  Pettit,  Jebb,  151 ;  ^  2  Rtus.  Crimes,  dd  Eng.  ed.  275. 

Reg.  u.  Blacket,  7  Mod.  39 ;  Anonymoiis,  >  2  East  P.  C.  821 ;  2  Rass.  Crimes,  dd 

Comb.  16.  Eng.  ed.  276 ;  1  Hawk.  P.  C.  Carw.  ed.  p. 

*  See  ante,  §  147  (2)  and  the  references  S22. 

there  made  to  Vol.  I.  *  2  Rnss.  Crimes,  3d  Eng.  ed.  277 ;  I 

*  2  Ross.  Crimes,  3d  Eng.  ed.  275.  Gab.  Crim.  Law,  203,  204. 

«  2  East  P.  C.  821.  lo  2  Rass.  Crimes,  3d  Eng.  ed.  278. 

*  See  1  Gab.  Crim.  Law,  201 ;  1  Hawk.  "  Vol.  I.  §  587  (2). 

P.  C.  Cnrw.  ed.  p.  322.  "  Rex  v.  Bower,  Cowp.  323 ;  2  East 

^  2  RusB.  Crimes,  3d  Eng.  ed.  275;  2  P.  C.  821. 
EastP.  C.  821. 
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not  indictable ;  but  the  court  held  otherwise,  as  it  related  to  the 
public  revenue."  ^ 

§  164.  Btatatas  regnlatliig  Trade  and  Itfanufaotiire.  — There  are 
statutes,  ancient  and  modern,  English  and  American,  regulating 
trade  and  manufacture,  a  violation  whereof  may  be  deemed  a 
public  cheat.  Such,  for  illustration,  is  28  Edw.  1,  stat.  3,  c.  20, — 
not  probably  of  force  with  us.  This  is  a  fluctuating  sort  of  legis- 
lation, yet  often  useful. 

y.  Remaining  and  Connected  Questions. 

§  165.  1.  Both  Cheat  and  Other  Crime.  —  It  is  explained  in  the 
preceding  volume  that  the  same  criminal  transaction  may  often 
comprehend  one  crime  or  another,  for  either  of  which  the  o£Pender 
may  be  punished,  at  the  election  of  the  prosecuting  power.' 
Therefore  if  a  man  commits  a  cheat,  yet  if  what  he  does  amounts 
also  to  an  offence  of  another  name,  he  may  still  be  indicted  for 
the  cheat  should  the  government  choose.  The  limit  whereof  is 
that  generally  the  same  precise  act  cannot  be  both  a  felony  and  a 
misdemeanor.^    Now,  — 

2.  Misdemeanor  —  Conaequenoes.  —  A  cheat  is  a  misdemeanor.^ 
Therefore  if  a  criminal  transaction  is  fully  within  the  law's  defin- 
ing of  cheat  and  equally  within  that  of  some  particular  felony, 
the  indictment  must  be  for  the  felony.*    Thus,  — 

§  166.  Larceny  and  Cheat  —  furnish  an  instructive  illustration. 
What  is  a  common-law  larceny  cannot  be  likewise  a  common-law 
cheat.  Thereupon  one  who  beguiles  another  by  false  tokens  into 
delivering  to  him  goods  which  he  means  to  appropriate  to  his  own 
use,  commits  larceny  if  by  the  understanding  only  the  posses- 
sion, not  the  property  in  the  goods,  is  to  pass ;  consequently,  as 
larceny  is  felony,  he  cannot  be  indicted  for  the  misdemeanor  of  a 
cheat.  But  if  the  understanding  is  that  the  property  in  the 
goods  is  to  pass,  he  may  be  indicted  for  the  act  as  a  cheat,  because 
the  transaction  does  not  then  constitute  larceny.^ 

§  167.  Puniahment.  —  A  common-law  cheat,  being  a  misde- 
meanor, is  punishable  as  explained  in  the  preceding  volume.^ 

1  1  Gab.  Crim.  Law,  204,  referring  to         *  P.  o.  Fish,  4  Par.  Or.  206,  212.    See 

Rex  V.  Bembridge,  cited  6  EaBt,  186.    s.o.  this  Ulnstrated  Vol.  I.  §  787,  788,  815. 

leported  3  Dong.  327.  And  see  Rex  v.  O'Brian,  7  Mod.  378. 

*  Vol.  I.  §  791.  •  Vol.  I.  §  583,  585  ;  post,  §  808-810 ; 

*  VoL  L  §  787,  815.  2  East  P.  C.  816;  1  Hale  P.  C.  506.  507. 

*  2  East  P.  C.  838.  '  Vol.  I.  §  933, 940-947 ;  2  East  P.  C.  838. 
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§  168.  AttemptB.  —  We  have  in  the  books  little  concerning  at- 
tempts to  cheat,  where  the  fraudulent  endeavor  has  failed.  But 
some  kinds  of  these  attempts  are  included  in  the  separate  ofiFence 
of  forgery ;  ^  and  there  can  be  no  doubt  that  there  may  be  indict- 
able attempts  to  commit  this  crime,  as  well  as  any  other.^  Indeed, 
the  courts  have  sustained  indictments  for  the  attempt  to  commit 
the  statutory  offence  of  obtaining  goods  by  false  pretences ;  ^  and 
plainly  the  same  doctrine  applies  to  common-law  cheats. 

1  Vol.  L  §  572.  699, 13  Jar.  1010;  Rex  v.  Bxyan,  2  Stza. 

3  And  see  Reg.  o.  Manh,  1  Den.  C.  C.    866. 
605,  Temp.  &  M.  192,  3  New  Sees.  Cas.         *  Post,  §  488. 


For  CHILD-MURDER,  see  Stat.  Crimes. 

CHILDREN,  CARNAL  ABUSE  OF,  see  Rape,  and  Stat.  Crimes. 

CHURCH,  see  Distubbiko  Mbbtikob. 

COIN,  see  CouNTSRFEiriira. 

COMBUSTIBLE  ARTICLES,  see  Vol  L  §  1097  et  seq. 

COMMON  BARRATRY,  see  Babbatbt. 

COMMON  DRUNKARD,  see  Stat.  Crimes. 

COMMON  GAMING-HOUSE,  see  Gamiko-housb,  VoL  I.  §  1135  et  seq.    And 

see  Gamino  and  Gamino-housb  in  Stat  Crimes. 
COMMON  NUISANCE,  see  Nuisancb,  Vol.  I.  §  1071  et  seq. 
COMMON  SCOLD,  see  Vol.  L  §  llOl  et  seq. 
COMPOUND  LARCENY,  see  Labcent,  Compoukd. 
COMPOUNDING  CRIME,  see  VoL  L  §  709  et  seq. 
CONCEALED  WEAPONS,  see  Cabbtino  Weapons  in  Stat.  Crimes. 
CONFISCATIONS,  see  Vol.  L  §  816  et  seq. 
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CHAPTER  XI. 

CONSPIRACY, 

$  1 69, 1 70.    Introduction. 
171-179.    General  Doctrine  of  Conspiracy. 
180-190.    Element  of  Law  of  Corrupt  Combinations. 
191-195.    Element  of  Law  of  Attempt. 
196-235.    Applied  to  Particular  Relations  and  Things ;  as  — 

198-214.    Defrauding  IndiWduals. 

21 5>21 8  a.  Injuring  them  Otherwise. 

219-225.    Disturbing  Government  and  Justice. 
226.    Creating  Breaches  of  Peace. 

227-229.    Creating  Public  Nuisances,  &c. 

230-233.    Concerning  Wages  and  the  Like. 

234, 235     Injuring  both  Public  and  Individuals. 
236-238.    Statutory  Conspiracies. 
239, 240.    Remaining  and  Connected  Questions. 

Consult,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro  11.  §  202-245; 
Dir.  &  F.  §  279-315.  And  for  various  incidental  questioos,  the  indexes  to  this  series 
of  books.    For  the  civil  wrong,  Bishop  Non-Con.  Law,  §  353-362. 

§169.  Scope  of  Chapter — (Attempt  or  not).  —  This  chapter 
embraces  whatever  professional  usage  classifies  under  this  head, 
—neither  more  nor  less.  There  are  crimes  of  other  names,  the 
foundation  whereof  is  conspiracy,  but  they  are  not  considered  in 
this  chapter.  On  the  other  hand,  we  shall  see  that  a  part  of  the 
conspiracies  of  this  chapter  are  in  truth  but  a  special  form  of  the 
indictable  attempt,  and  if  we  followed  a  philosophical  arrangement 
their  place  would  be  under  the  title  Attempt  in  the  first  volume. 
It  would  be  idle,  resulting  in  nothing  useful,  for  an  author  to 
undertake  to  revolutionize  the  immemorially  settled  language  and 
classifications  of  our  law. 

§  170.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine  of  Conspiracy ;  II.  The  Element  of  the  Law  of  Cor- 
nipt  Combinations ;  III.  The  Element  of  the  Law  of  Attempt ; 
IV.  Applications  of  the  Elementary  Doctrines  to  Particular  Rela- 
tions and  Things ;  V.  Statutory  Conspiracies ;  VI.  Remaining 
and  Connected  Questions. 
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§  174  SPEaFIC  OFFENCES.  [BOOK  X. 

I.  The  General  Doctrine  of  Oonspiraet/. 

§  171.  Defined.  —  Conspiracy  is  the  corrupt  ^  agreeing  together 
of  two  or  more  persons  to  do,  by  concerted  action,  something  un- 
lawful either  as  a  means  or  an  end.*    To  define  this  definition,  — 

§  172.  1.  "Corrupt"  —  denotes  an  evil  purpose,  not  restricted  as 
to  the  form  of  the  evil. 

2.  "  Unlawful  *'  —  signifies,  as  in  other  legal  language,  contrary 
to  law ;  that  is,  contrary  to  any  law,  whether  criminal  or  civil.^ 

8.  "Agreeing  together"  —  constitutes  the  sufficient  act  of  wrong, 
no  steps  pursuant  to  the  agreement  being  required. 

§  178.  1.  Two  xsiements,  —  each  distinct  from  the  other,  and 
not  commonly  operating  together,  but  each  in  its  own  separate 
class  of  cases,  dominate  the  law  of  conspiracy.  The  one  is  com- 
bination^ the  other  attempt.    Thus,  — 

2.  Combination.  —  In  many  circumstances,  if  two  or  more  com- 
bine to  do  a  wrong,  —  whether  as  the  means  to  something  else  or 
as  the  contemplated  end,  —  such  mere  combining  more  endangers 
or  disturbs  the  community  than  would  the  executed  wrong  accom- 
plished by  a  single  will.  This  is  the  central  idea  in  the  law  of 
conspiracy. 

8.  Attempt.  —  In  other  circumstances,  there  is  no  special  evil  in 
the  combination,  and  its  indictable  quality  does  not  consist  in  this 
linking  of  wills  for  wrong.  Then  the  thing  contemplated  must 
be  such  as  would  be  indictable  if  performed  by  one,  and  the  con- 
spiracy is  punishable  simply  because  it  is  an  attempt. 

§  174.  1.  An    Old    Statutory   Definition.  —  83   Edw.  1,  Stat.   2, 

sometimes  cited  as  21  Edw.  1,  is  as  follows :  ^*  Conspirators  be 
they  that  do  confeder  or  bind  themselves  by  oath,  covenant,  or 
other  alliance,  that  every  of  them  shall  aid  and  bear  the  otiier 
falsely  and  maliciously  to  indict,  or  cause  to  indict,  or  falsely  to 
move  or  maintain  pleas ;  and  also  such  as  cause  children  within 
age  to  appeal  men  of  felony,  whereby  they  are  imprisoned  and 
sore  grieved;  and  such  as  retain  men  in  the  country  with  liveries 
or  fees  for  to  maintain  their  malicious  enterprises  [and  to  drown 
the  tnith  ^]  ;  and  this  extendeth  as  well  to  the  takers  as  to  the 

1  Wood  V.  8.  18  Vroom,  461.  *  These  five  words  set  rhere  in  brackets 

^  Vol.  I.  i  592  (I)  ;  P.  V.  Flack,  1^5    are  not  in  Hawkins;  neither  are  they  in 

N.  Y.  324,  332.  the  coUections  of  the  statutes  by  Pulton, 

*  Post,  §  178.  by  Roffliead,  and  by  Pickering,  the  latter 
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givers.  And  stewards  and  bailiffs  of  great  lords,  which  by  their- 
seigniorj,  office,  or  power  undertake  to  bear  or  maintain  quarrels,, 
pleas,  or  debates  that  concern  other  parties  than  such  as  touch 
the  estate  of  their  lords  or  themselves.  This  ordinance  and  final 
definition  of  conspirators  was  made  and  accorded  by  the  king  and 
his  counsel  in  his  Parliament,  the  thirty-third  year  of  his  reign." 
As  to  which, — 

2.  BSeot  on  Prior  Xiaw.  —  Since  this  statute  contains  no  nega- 
tive words,  a  principle  explained  in  another  connection  ^  shows 
that  it  abrogates  nothing  of  the  prior  common  law,  but  leaves 
indictable  whatever  of  conspiracy  was  so  before.^ 

3.  "With  ua.  —  It  is  unequivocally  of  a  date  sufficiently  early  to 
be  common  law  in  this  country,^  though  it  has  little  or  no  prac- 
tical effect  anywhere. 

§  175.  Common  Definition.  —  Conspiracy,  in  the  modern  books, 
is  generally  defined  to  be  a  confederating  of  two  or  more  persons 
to  accomplish  some  unlawful  purpose,  or  a  lawful  purpose  by  some 
unlawful  means,^  —  a  definition  which  differs  from  our  own  in 
little  else  than  mere  form. 

two  of  whom  followed  Palton;  bnt  they  101 ;  O'Connell  o.  Reg.  11  CI.  &  F.  155, 

Appear  in  the  translation  as  revised  by  9  Jnr.  25 ;   1  Gab.  Crim.  Law,  243 ;   2 

the  conunisfiionera  of  Geo.  IIL,  and  pab-  Ruse.  Crimes,  3d  Eng.  ed.  674 ;  Alder- 

lished  bj  authority.    They  appear  also  in  man  v.  P.  4  Mich.  414,  69  Am.  D.  321 ; 

Tomlins  &  Raithby's  edition  of  the  Stat-  8.  v.  Mayberry,  48  Me.  218 ;  Reg.  v.  Bonn, 

ntee  at  Large,  and  1  Williams  Dig.  p.  109.  12  Cox  C.  C.  316,  338,  339,  4  £ng.  Rep. 

1  Stat.  Crimes,  {  151-1.53  et  seq.,  173.  564 ;  C  v.  Bliss,  12  Philad.  .580. 

'  S.  r.  Bnchanan,  5  Har.  &  J.  317,  9         2.  The  English  commissioners,  in  their 

Am.  D.  534 ;  S.  v.  Norton,  3  Zab.  33,  40,  report  of  1843,  proposed :  **  The  crime  of 

42.   And  see,  as  illnstratiye,  Sydenham  v.  conspiracy  consists  in  an  agreement  of  two 

Keilaway,  Cro.  Jac.  7,  pi.  9.  persons  (not  being  hnsband  and  wife),  or 

*  KUty  mentions  it  among  the  statutes  more  than  two  persons,  to  commit  a  crime, 
not  fonnd  applicable  in  Maryland.  Kilty  or  frandnlently  or  maliciously  to  injnre 
Rep.  of  Stats.  26.  Bnt  the  Pennsylvania  or  prejudice  the  public  or  any  individual 
judges  say :  "  That  part  only  of  this  stat-  person."  7th  Rep.  Crim.  Law  Com.  1843, 
ute  is  in  force  which  relates  to  '  conspira-  p.  275 ;  Act  of  Crimes  and  Punishments, 
tors,'  and  from  that  part  is  to  be  excepted  pub.  1844,  p.  209.  And  in  1848  they 
what  relates  to  '  stewards  and  bailiffs  and  presented  the  definition  abridged,  thus : 
great  lords.' "  Report  of  Judges,  3  Binn.  "  The  crime  [&c.  as  before]  to  defraud  or 
595,  608.  injure  the  public  or  any  individual  per- 

*  1.  C.  V.  Hunt,  4  Met.  Ill,  38  Am.  D.  son."  4th  Rep.  of  Com.  of  1845,  a.  d. 
846;  S.  V.  Bnmham,  15  N.  H.  396;  C.  1848,  p.  65. 

r.  Judd,  2  Mass.  329,  337,  3  Am.  D.  3.  It  is  perceived,  therefore,  that  there 

54;  C.  17.  Tibbetts,  2  Mass.   536,  538;  are  no  material  conflicts  in  the  definitions 

P.  V.  Mather,  4  Wend.  229,  21  Am.  D.  of  this  offence.    Our  definition  has  the 

122;  S.  0.  Cawood,  2  Stew.  360;  Collins  word  "  corrupt,"  but  doubtless  the  framers 

V.  C.  3  S.  &  R.  220 ;  Morgan  v.  Bliss,  2  of  the  others  deemed,  perhaps  justly,  that 

Mass.  Ill,  112;  8.  v.  Rowley,  12  Conn,  the  idea  was  sufficiently  implied.     Still 
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§  176.  1.  At  Common  Xiaw.  — It  is  sufficiently  settled  that  con- 
spiracy is  an  offence  at  the  common  law  independently  of  the  Stat- 
ute of  Ed  w.  l.^    But  — 

2.  Developed  by  Degrees.  —  The  adjudications  have  presented 
their  illustrations  of  it  gradually;  in  the  nature  of  judicial  things, 
all  could  not  have  come  at  once.  Therefore  though  the  facts  of 
some  cases  and  their  subordinate  principles  may  seem  new,  yet 
truly  they  present  but  new  manifestations  of  the  old  law,  the  ex- 


the  word  in  oar  definiDg  is,  at  least,  not 
harmful. 

4.  Definition  expanded  and  en- 
larged.—  This  sabject  was  largely  con- 
sidered in  8.  V,  Bnchanan,  5  Uar.  &  J. 
317,  9  Am.  D.  534.  Afterward  the  New 
York  Criminal  Code  Commissioners  con- 
densed this  case  as  foUows :  "  By  a  course 
of  decisions  running  through  a  space  of 
more  than  four  hundred  years,  from  the 
reign  of  Edward  III.  to  the  59  Geo.  III., 
without  a  single  conflicting  adjudication, 
these  points  are  clearly  settled,  —  That  a 
conspiracy  to  do  any  act  that  is  criminal 
per  8e  is  an  indictable  offence  at  common 
law.  That  an  indictment  will  lie  at  com- 
mon law:  (I)  For  a  conspiracy  to  do 
an  act  not  illegal,  nor  punishable  if  done 
by  an  individual,  but  immoral  only.  (2) 
For  a  conspiracy  to  do  an  act  neither 
illegal  nor  immoral  in  an  individual,  but 
to  effect  a  purpose  which  has  a  tendency 
to  prejudice  the  public ;  for  example,  a 
combination  by  workmen  to  raise  their 
wages.  (3)  For  a  conspiracy  to  extort 
money  from  another,  or  to  injure  his 
reputation,  by  means  not  indictable  if 
practised  by  an  individual;  as,  by  ver- 
bal defamation,  and  that  whether  it  be 
to  charge  him  with  an  indictable  offence 
or  not.  (4)  For  a  conspiracy  to  cheat 
and  defraud  a  third  person,  accomplished 
by  means  of  an  act  which  would  not  in 
law  amount  to  an  indictable  cheat  if 
effected  by  an  individual.  (5)  For  a 
malicious  conspiracy  to  impoverish  or 
ruin  a  third  person  in  his  trade  or  pro- 
fession. (6)  For  a  conspiracy  to  defraud 
a  third  person  by  means  of  an  act  not 
per  se  unlawful,  and  though  no  person 
be  thereby  injured.  (7)  For  a  bare  con- 
spiracy to  cheat  or  defraud  a  third  person, 
though  the  means  of  effecting  it  could  not 
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be  determined  on  at  the  time."     Draft  of 
Penal  Code,  76,  77. 

5.  Another  Exposition.  —  In  a  much 
considered  Massachusetts  case,  Shaw,  C.  J. 
speaking  for  the  whole  court,  said :  "  Al- 
though the  common  law  in  regard  to 
conspiracy  in  this  Commonwealth  is  in 
force,  yet  it  will  not  necessarily  follow 
that  every  indictment  at  common  law  for 
this  offence  is  a  precedent  for  a  similar 
indictment  in  this  State.  The  general 
rule  of  the  common  law  is  that  it  is  a 
criminal  and  indictable  offence  for  two  or 
more  to  confederate  and  combine  together, 
by  concerted  means,  to  do  that  which  is  un- 
lawful or  criminal,  to  the  injury  of  the 
public,  or  portions  or  classes  of  the  com- 
munity, or  even  to  the  rights  of  an  in- 
dividual. This  rule  of  law  may  be  equally 
in  force  as  a  rule  of  the  common  law  in 
England  and  in  this  Commonwealth,  and 
yet  it  may  depend  upon  the  local  laws  of 
each  country  to  determine  whether  the 
purpose  to  be  accomplished  by  the  combi- 
nation, or  the  concerted  means  of  accom- 
plishing it,  be  unlawful  or  criminal  in  the 
respective  countries.  .  .  .  This  considera- 
tion will  do  something  towards  reconciling 
the  English  and  American  cases,  and  may 
indicate  how  far  the  principles  of  the  Eng- 
lish cases  will  apply  in  this  Commonwealth, 
and  show  why  a  conviction  in  England,  in 
many  cases,  would  not  be  a  precedent 
for  a  like  conviction  here.  Rex  v.  Jour- 
neyman Tailors,  8  Mod.  10,  for  instance," 
was  an  indictment  for  a  common-law  con- 
spiracy to  violate  an  English  statute.  It 
would  not  follow  from  its  being  good  in 
England  that  it  would  be  good  in  one  of 
our  States  having  no  such  statute.  C.  v. 
Hunt,  supra,  p.  121,  122. 

1  Tindal,  C.  J.  in  CConnell  v.  Reg.  11 
CI.  &  F.  155,  233;  S.  v.  Buchanan,  5  Har. 
ft  J.  317,  333,  351,  9  Am.  D.  534. 
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pansion  whereof  is  apparent,  not  real.^  Coke  mentions  in  his  In* 
stitutes  only  one  kind  of  conspiracy ;  namely,  "  to  appeal  or  indict 
an  innocent  falsely  and  maliciously  of  felony ; "  ^  but  we  should 
greatly  err  if  we  supposed  no  other  conspiracy  cognizable  by  the 
criminal  law  when  he  wrote.' 

§  177.  "With  us.  —  The  common  law  on  this  subject  came  with 
our  forefathers  to  this  country ;  *  yet,  again,  in  its  application  to 
our  different  institutions  and  relations,  it  sometimes  sustains  an 
indictment  here  which  it  would  not  in  England,  or  refuses  its  sup- 
port to  one  here  which  it  would  uphold  there.  In  other  words, 
the  common  law  of  conspiracy  is  the  same  in  the  two  countries, 
but  its  applications  vary  with  the  circumstances,  statutes,  and 
general  jurisprudence.^ 

§  178.  1.  Means  and  Bnd.  —  We  sometimes  meet  with  appar- 
ent recognitions  of  a  distinction  between  a  conspiracy  to  accom- 
plish an  unlawful  object  by  lawful  means,  and  one  to  accomplish 
a  lawful  object  by  means  unlawful.®  Possibly  there  is  in  some 
circumstances  room  for  this  distinction  as  respects  the  mere  form 
of  the  indictment ;  ^  but  as  to  the  offence  itself,  there  is  no  differ- 
ence to  be  noted  whether  the  unlawful  thing  be  means  or  end. 
If  both  means  and  end  are  unlawful,  a  fortiori  the  offence  is  con- 
stituted.   If  neither  is  unlawful,  there  is  no  offence. 

2.  The  Meaning  of  "  Unlawful,"  —  which  is  Stated  in  other  con- 
nections in  this  chapter,'  should  not  be  lost  sight  of.  It  signifies 
neither  "  indictable  "  nor  "  criminal,"  though  it  includes  both ;  but 
it  means  "  contrary  to  law,"  which  may  be  the  law  either  of  the 
criminal  courts  or  of  the  civil.     ^'  It  is  enough,"  to  quote  the 


1  See  Vol.  I.  §  18-20. 

s  3  Inst.  143. 

*  Therefore  the  fint  sentence  in  the 
following  from  a  learned  jadge,  in  S.  u. 
Yoonger,  1  Dev.  357,  17  Am.  D.  571,  is 
hardly  correct  in  form,  though  the  whole 
passage  is  sabstantially  right :  "  Con- 
spiracy was  anciently  confined  to  im- 
posing by  combination  a  false  crime  upon 
any  person,  or  conspiring  to  convict  an 
innocent  person  by  perjury  and  a  perver- 
sion of  the  law.  But  it  is  certain  that 
modem  cases  have  extended  the  doctrine 
far  beyond  the  old  rule  of  law;  and  it 
has  long  been  established  that  every  con- 
spiracy to  injure  individuals,  or  to  do 
acts  which  are  unlawful,  or  prejudicial 


to  the  community,  is  a  conspiracy,  and 
indictable."  And  see  Mifflin  v.  C.  5 
Watts  &  S.  461,  40  Am.  D.  527. 

«  S.  i;.  Bumham,  15  N.  H.  396. 

^  And  see  the  observations  of  Shaw, 
C.  J.  in  C.  V.  Hunt,  4  Met.  Ill,  121, 
88  Am.  D.  346 ;  ante,  §  175,  note,  par.  5. 

^  See  cases  cited  ante,  §  1 75. 

1  C.  u.  Shedd,  7  Cush.  514;  C.  v.  East- 
man,  1  Cush.  189,  224,  48  Am.  D.  596; 
S.  V.  Bumham,  15  N.  H.  396 ;  P.  v.  Rich- 
ards, 1  Mich.  216,  51  Am.  D.  75 ;  March 
V.  P.  7  Barb.  391 ;  S.  v.  Bartlett,  30  Me. 
132. 

0  Ante,  §  172  (2),  175, note;  post, §181 
et  seq.,  198,  215  et  seq.,  235,  note. 
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words  of  Cookbnrn,  C.  J.  ^^  if  the  acts  agreed  to  be  done,  although 
not  criminal,  are  wrongful ;  that  is,  amount  to  a  civil  wrong/'  ^ 

8.  Overlooked.  —  We  have  American  cases,  happily  not  numer> 
ous,  wherein  judges  not  well*  instructed  in  the  criminal  law  have 
assumed  that  the  word  '^  unlawful,"  in  this  connection,  means 
^^  criminal ; ''  and  in  consequence  have  pronounced  decisions 
greatly  to  be  regretted,  and  loudly  demanding  to  be  overruled. 

§  179.  The  Two  memento  —  of  combination  and  attempt,  al- 
ready stated,'  now  present  themselves,  and  here  the  ways  part. 
Thus,— 

IL  The  Element  of  the  Law  of  Corrupt  Comhinations. 

§  180.  1.  Dootrine  defined.  —  To  quote  from  the  English  crimi- 
nal-law commissioners,  ^'  the  general  principle  on  which  the  crime 
of  conspiracy  is  founded  is  this,  that  the  confederacy  of  several 
persons  to  effect  any  injurious  object  creates  such  a  new  and 
additional  power  to  cause  injury  as  requires  criminal  restraint ; 
although  none  would  be  necessary  were  the  same  thing  proposed, 
or  even  attempted  to  be  done,  by  any  person  singly."  * 

2.  Xdmited.  —  This  language  is  a  little  broader  than  the  ad- 
judged law  or  the  reason  of  the  law ;  for  there  are  many  injurious 
objects  which  combined  numbers  have  no  more  power  to  accom- 
plish than  a  single  individual.  But  otherwise  it  well  expresses 
the  doctrine  of  our  present  sub-title.  It  is  also  a  leading  ele- 
ment in  some  of  the  substantive  offences  known  by  names  other 
than  conspiracy.    Thus, — 

8.  Maintenance  —  Riots  —  Indictable  Trespasses.  —  The  offences 
of  maintenance,^  of  unlawful  assemblies,^  of  riots,  routs,  and  some 
others  partake  more  or  less  of  this  element.  In  like  manner, 
congregated  numbers  sometimes  supply  in  law  the  place  of  actual 
violence ;  as,  where  three  persons,  committing  a  trespass  upon 
property  in  the  presence  of  its  possessor  without  force  were  held 
indictable  therefor,  while  one  alone  would  not  have  been  so  unless 
he  had  used  force.^    Hence, — 

^  Reg.  V.  Warbarton,  Latr  Rep.  I  0.  C.  Am.  D.  54.     And  aee  observations   in 

274,  276.  Twitchell  v.  C.  9  Pa.  211,  212,  and  S.  v. 

^  Ante,  §  173.  Bnrnham,  15  N.  H.  896. 

^  7th  Rep.  Crim.  Law  Com.  1843,  p,         «  Ante,  §  129, 130. 
90 ;  Act  of  Crimes  and  Punishments,  pab.         *  Stebbins,  SeaatCNr,  in  Lambert  v.  P.  9 

1844,  p.  209.    See  observations  of  Parsons,  Cow.  578,  600. 
C.  J.  in  C.  V.  Jndd,  2  Mass.  329,  337,  3         «  S>  v.  Simpson,  1  Dev.  504. 
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§  181.  1.  Hon-indiotabla  Wrong  contemplated.  —  As  already 
said,^  the  unlawful  thing  proposed,  whether  as  a  means  or  an  end, 
need  not,  to  constitute  a  punishable  conspiracy,  be  such  as  would 
be  indictable  if  proposed  or  even  done  by  a  single  individual.^ 
Still,  — 

2.  Limite  ol  Rule.  —  This  rule,  like  all  others  in  the  law,  can- 
not be  extended  beyond  the  reason  whence  it  proceeds.  It  is 
wholly  inapplicable  to  a  case  of  the  numerous  class  wherein  num- 
bers have  no  more  power  for  mischief  than  one  person  alone.  So 
that  a  conspiracy  to  be  indictable  within  this  rule  must  be  of  a 
sort  wherein  a  special  harm  or  special  danger  comes  from  the 
mere  combining.  Not  all  wrongful  things  are  of  this  nature.  To 
illustrate,  — 

§  182.  1.  Fraud,  —  There  are  many  ways  in  which  two  persons 
acting  together  may  defraud  a  third  of  his  property,  while  the 
attempt  by  either  alone  would  fail.  Severally,  two  or  more  stand 
on  equal  footing  with  him  ;  collectively,  they  occupy  toward  him 
unfair  ground.^  On  this  principle,  a  conspiracy  to  cheat,  though 
unexecuted,  is  indictable  even  where  the  unassociated  attempt  of 
the  several  conspirators  would  not  be  so,  however  successfully 
executed.*    But  — 

2.  TreepaM  to  Xiaad.  —  A  conspiracy  to  commit  a  mere  civil 
trespass  on  real  estate  is  not  criminal,  because  such  an  act  by  one 
person  is  not ;  for  in  this  instance,  differing  from  the  last,  com- 
bined numbers  have  no  more  power  for  harm,  and  do  no  more 
harm,  than  if  each  proceeded  with  his  part  of  the  mischief  alone.^ 
Further  as  to  which, — 

§  183.  1.  She  Zieadlng  Case  —  to  the  proposition  last  stated  ^  is 
now  generally  understood  to  have  been  decided  incorrectly,  yet 
from  a  judicial  oversight  having  nothing  to  do  with  the  propo- 
sition it  is  here  introduced  to  illustrate.  As  stated  in  the  indict- 
ment, the  purpose  of  the  conspirators  was  to  kill  and  take  hares 
from  a  preserve,  which,  by  18  Geo.  8,  c.  80,  §  1,  was  an  offence 


1  Ante,  {  172  (2),  175,  note,  178. 

>  Vol.  I.  {  592 ;  S.  V.  Rowley,  12  Conn. 
101 ;  S.  V,  Bamham,  15  N.  H.  896 ;  P.  v. 
Richards,  1  Mich.  216,  51  Am.  D.  75; 
Be^r.  V.  Carlisle,  Dean.  837  ;  25  Eng.  L. 
&  Eq.  577,  23  Law  J.  N.  B.  M.  C.  109,  18 
Jar.  386 ;  Reg.  v.  Warbnrton,  Law  Rep. 
I  C.  C.  274. 

'  VoL  L  §  232,  250-252 ;  ante,  {  171. 


«  VoL  I.  S  592 ;  poet,  (  198. 

>  Rex  V.  Turner,  18  East,  228.  The 
judge  did  not  giye  the  reason  stated  in 
our  text,  —  an  omission  not  material.  In 
our  next  section  appears  another  reason, 
probably  equally  sound  with  the  one 
in  this.  See,  alBO,  S.  v.  8traw,  42  N.  H. 
893,  897. 

«  Rex  V.  Turner,  IS  East,  228. 
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subject  to  a  penalty  of  not  more  than  ^£20,  nor  less  than  ^10 ; 
and  in  doing  this,  to  go  armed  with  weapons  for  resistiDg  all 
attempts  to  obstruct  or  apprehend  them.  Here  was  a  double 
ground  for  holding  the  conspiracy  indictable  ;  namely,  first,  to 
cnmmit  a  crime ;  secondly,  to  employ  a  combined  physical  force 
of  the  special  nature  which  would  give  the  conspirators  a  power 
for  evil  they  would  not  singly  possess.  Neither  of  these  views 
occurred  to  the  thoughts  of  the  judges,  while  either  of  them  alone 
would,  according  to  accepted  judicial  opinions,  have  required  the 
sustaining  of  the  indictment.^    Yet, — 

2.  ComblnlnsB  of  Phjsloal  Foro*.  —  As  to  the  latter  of  these 
two  reasons,  we  have  seen  that  the  law  deems  the  use  of  physical 
force  against  an  individual  to  be  an  assumption  toward  him  of 
unfair  ground.'  The  inferenoe  wherefrom  appears  to  be  that  no 
combinings  of  it  can  be  indictable  in  circumstances  wherein  it 
«i)uld  not  be  if  employed  by  one  simply  against  a  private  person. 
Where  it  tends  to  a  public  disturbance,  like  a  riot,  the  result  is 
different.     Again,  — 

§  184.  1.  A  ComblnaUon  whloh  Itsolf  U  k  Part  of  tho  'Wrong  — 
furnishes  another  illustration.  Where  a  wrong  thus  constituted 
i3  not  iudictable,  the  doing  of  a  part  of  it  —  namely,  the  com- 
bining —  cannot  be  so ;  for  the  part  of  a  thing  can  never  exceed 
tlie  whole.    Thus, — 

2.  Adnltftry  —  implies  the  consent  of  the  two  persons;  and  if 
a  man  and  woman  should  agree  to  commit  it  with  each  other,  the 
conspiracy  clearly  would  not  be  indictable  in  those  localities 
where  the  act  itself  would  not  be.  We  have  seen "  that  doubtless 
such  a  corrupt  combination  would  be  a  criminal  attempt  —  one  of 
the  elements  of  conspiracy  —  in  localities  where  adultery  is  a 
very  heavy  crime ;  but  in  Pennsylvania,  where  it  is  a  light  one,  a 
conspiring  by  two  to  commit  it  with  each  other  was  adjudged  not 
[lunisbable.* 

>  Reg.  V.  Rowltuids,  3  Den.  C.  C.  964.  least  of  it,  an  odd  cms."    Mifflin  v.  C.  5 

.'IS»,  9  Eng.  L.  &  Eq.  387,  393,  IT  Q.  B.  Wu»  &  S.  461,  40  Am.  D.  537. 
ii;i;  3  Greeol.  Ev.  3d  ed.  90 n,  note;  1  *  Vol.  I.  $  548,  956-»8,  S74  et  asq. 

(Jab.  Crim.  Law,  391  knd  note ;  I  Deoc.         >  Vol.  I.  {  TGS  (3). 
Crim.  Law,  878;    Report  of  the   Penal         •  Shannon  d.  C.  14  Pa.  336.   Thepropo- 

r'oie  of  Mass.  1844,  tit,  CoDapincf,  p.  S,  eitioo  in  this  oam  that  a  conspiracy  to 

lioto;  7th  Heport  Eng.  Crim.  Law  Com.  commit  a  criminal  act  whereof  consent 

;  S43i  p.  90 ;  Act  of  Crimes  and  Punish-  is  an  element  cannot  be  indittuble,  is  not 

luentB,  1844,  p.  a09.    Gibson,  C.  J.  says,  good;    because   i[    wonld    overturn    tKo 

i,li«  case  of  Hex  v.  Tamer  is,  "  to  saj-  the  whole  doctrine  of  attempt.    An  attempt 
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§  185.  1.  EzeoQted  by  Combination.  —  Perhaps  in  authority, 
certainly  in  reason,  for  a  conspiracy  to  be  indictable  because  of 
the  power  for  wrong  which  combining  gives, —  not  speaking  of 
conspiracies  in  the  nature  of  attempts,  —  it  must  include  the  pur- 
pose to  employ  the  united  energies  of  the  conspirators  for  the 
accomplishment  of  the  wrong  contemplated.  If  two  were  to 
agree  that  one  of  them  by  unindictable  means  should  inflict  an 
unindictable  injury  on  a  third,  the  case  would  be  but  the  common 
one  of  a  single  individual  undertaking  the  wrongful  thing,  and 
another  lending  thereto  the  concurrence  of  his  will ;  it  would  not 
be  a  conspiracy.  Such  a  combination  has  no  element  of  evil 
other  than  would  lie  in  the  intent  or  attempt  of  one  unaided. 
But  if,  in  a  case  where  there  is  efficacy  in  combining,  it  should 
be  planned  for  the  two  to  proceed  together ;  or  if,  in  a  case  where 
the  efficacy  consists  of  each  doing  a  several  part,  it  should  be 
planned  for  them  to  operate  thus  singly ;  there,  the  necessary 
other  circumstances  concurring,  the  conspiracy  would  be  indict- 
able ;  though  no  one  thing  proposed  to  be  done  would  be  so,  if 
even  it  were  actually  accomplished  by  one  of  the  conspirators 
alone. 

2.  Cheats,  —  wherein  it  is  held  that  the  combining  by  individu> 
als  to  defraud  another,  without  any  concert  respecting  the  means, 
is  punishable  as  conspiracy,^  afford  nothing  in  conflict  with  this 
view.  For  the  mere  agreeing  together  to  accomplish  the  unlawful 
object  implies  a  contemplated  combined  acting  to  this  end. 

§  186.  Too  SmaU  to  Notice.  — Following  the  analogies  in  other 
offences,  though  the  combination  has  a  special  power  for  harm, 
there  may  be  circumstances  wherein  still  it  will  not  be  punishable 
because  of  its  being  too  small  a  thing,^  viewed  in  the  light  of  its 
general  consequences,  for  the  law  to  notice ;  ^  or  because  of  other 
opposing  rules  of  the  law  such  as  were  brought  to  view  in  the 
first  volume.    Again,  — 

§  187.  1.  Mora  than  One.  —  It  follows  from  the  foregoing  prin- 
ciples that  a  conspiracy  cannot  be  committed  by  one  person 
alone.*    And  — 

18  commonly  a  step  in  a  sabstantive  crime.  C.  J.  in  Reg.  t;.  Kenrick,  5  Q.  B.  49, 

VoL  L  §  727,  728,  737.    StiU  Buch  a  con-  62,  Dav.  &  M.  208. 

spincT  was  adjudged  not  punishable  in         '  Vol.  1.  §  212  et  seq. 

Alabama.    Miles  r.  S.  58  Ala.  390.  ^  C.  v,  Manson,  2  Ashm.  31 ;  Rex  v. 

^  Post,  §  198  et  seq.  Hilbers,  2  Chit.  163  ;  U.  S.  v.  Cole,  5  Mo- 

^  See  observations  of  Lord  Denman,  Lean,  513. 
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2.  Huaband  and  Wife,  —  being  regarded  in  the  law  as  one  per- 
son, cannot  without  other  combinings  commit  this  offence.^  But 
where  there  is  another  conspirator,  a  wife  may  be  joined  with  her 
husband  in  the  indictment.^  In  like  manner,  the  husband  and 
his  wife  may  be  prosecuted  together,  alone,  for  a  conspiracy  en* 
tered  into  before  their  marriage.^ 

§  188.  How  many,  as  to  Procedure.  —  When  two  conspirators 
are  indicted  jointly,  with  no  mention  of  a  co-conspirator,  known 
or  unknown,  the  acquittal  of  one  of  them  operates  as  an  acquittal 
of  the  other.*  Yet  one  may  be  convicted  after  the  other  is  dead ;  * 
and  where  there  were  three  defendants,  and  one  died  before 
the  trial  and  the  other  was  found  not  guilty,  the  third  was  ad- 
judged not  entitled  to  go  free.^  Nor  need  all  be  either  indicted 
or  tried  together;  but  if,  after  the  conviction  of  one,  whether 
charged  alone  or  with  others,  there  appears  on  the  whole  record  a 
sufficient  allegation  against  him  and  another  who  has  not  been 
actually  acquitted,  his  conviction  is  good.''    Therefore,  — 

§  189.  1,  Two  or  More.  —  While  there  can  be  no  conspiracy 
without  at  least  two,  who  shall  not  be  husband  and  wife,^  the  law 
is  ordinarily  indifferent  whether  or  not  there  are  more.  Indeed, 
we  have  no  definable  rule  requiring  more  than  two  in  any  con- 
spiracy.    But  — 

2,  Hlot,  —  an  offence  in  which  conspiracy  is  an  element,  though 
not  known  under  the  name  ^^  conspiracy,"  requires  the  combining 
of  at  least  three  persons.*    And  — 

3.  Labor  Conspiraciaa.  —  There  are  evidently  circumstances 
wherein  two  alone  would  hardly  be  held  as  conspirators  while 
many  together  would  be.  For  example,  such  combinations  as  of 
laborers  to  raise  their  wages  ^^  derive  their  criminal  quality  from 

A  1  Hawk.  P.  C.  Cnrw.  ed.  p.  448,  §  8.  »  Rex  v,  NfcoUa,  2  Stra.  1227  ;  Reg.  v. 

*  Rex  V.  Hodgson,  a.  p.  1831,  before  Eenrick,  6  Q.  B.  49,  Da7.  &  M.  208. 
Lord  Tenterden,  see  Gnmey's  report  of         *  P.  v,  Olcott,  2  JohuB.  Cas.  301, 1  Am. 
this  case;  C  v.  Woods,  7  Law  Reporter,  D.  168. 

58 ;    Rex  v.  Locker,  5  Esp.  107  ;  Archb.         ^  Rex  »,  Cooke,  7  D.  &  R.  678,  5  B.  & 

New  Crim.   Pro.  7.     And   see  Reg.  v.  C.  538;  3  Chit  Crim.  Law,  1141.    And 

Gompertz,  9  Q.  B.  824 ;  S.  v.  Covington,  see  Reg.  v.  Aheame,  6  Cox  C.  C.  6. 
4  Ala.  603.  8  Ante,  §  187  (2) ;  C.  v.  Irwin,  8  Philad. 

B  Rex  V.  Robinson,  1  Leach,  37.  380. 

*  S.  I'.  Tom,  2  Dev.  569 ;  Reg.  v.  Man-         •  Vol.  I.  §  534. 

ning,  12  Q.  B.  D.  241 ;  8  Chit.  Crim.  Law,  i^  See  observations  of  Shaw,  C  J.  in  C. 
1141.  The  same  of  a  nol.  pros.,  which  v.  Hunt,  4  Met.  Ill,  131,  88  Am.  D.  346; 
operates  as  an  acquittal.  S.  v.  Jackson,  7  ante,  §  175,  note,  par.  5 ;  and  of  Savage, 
S.  C.  283.  C.  J.  in  P.  v.  Fisher,  14  Wend.  9,  19,  28 

Am.  D.  501.    And  see  post,  §  230  et  seq. 
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nmabera ;  and  we«  cannot  presume  that  two  alone  would  be  ad- 
judged competent  to  commit  this  form  of  conspiracy  in  all  the 
circumstances  wherein  it  could  be  done  by  large  aggregations  of 
numbers. 

§  190.  1.  Union  of  wnis.  —  Obviously  there  must  be,  between 
the  conspirators,  a  concert  of  will  and  endeavor,  not  a  mere 
several  attempt  to  accomplish  the  particular  wrong.^  And  if, 
where  there  are  only  two,  one  does  not  intend  it,  but  simply  joins 
the  other  in  appearance  to  draw  him  on,  neither  is  a  conspirator.^ 
Tet  where  the  conspiracy  is  to  commit  a  particular  offence,  it  is 
not  essential  that  both  should  be  capable  of  it  as  principals  of  the 
first  degree.^  One  to  be  chargeable  need  not  have  been  an  origi- 
nal contriver  of  the  mischief ;  for  he  may  become  a  partaker  in  it 
by  joining  the  others  while  it  is  being  executed.  If  he  actually 
concurs,  no  proof  is  required  of  an  agreement  to  concur>  And  if 
persons  meet  for  a  lawful  purpose,  then  proceed  to  act  together 
unlawfully,  the  transaction  thus  becomes  an  unlawful  conspiracy.^ 
As  soon  aa  this  union  of  wills  is  perfected,  the  offence  of  con- 
spiracy is  complete,  —  no  act  beyond  is  required.^  In  matter  of 
evidence,  — 

2.  The  Joint  Aiwent  —  of  the  conspirators,  like  any  other  part 
of  a  criminal  case,  may  be  inferred  by  the  jury  from  other  facts 
proved ;  in  other  words,  from  circumstantial  evidence.^ 

III.  The  Element  of  the  Law  of  Attempt. 

§  191.  1.  Gkenaral.  —  We  have  already  seen,  in  a  general  way, 
that  to  a  certain  extent  conspiracy  is  a  species  of  attempt.^  And  — 

2.  Dootilna  daflned.  —  The  act  of  conspiring,  and  the  specific 
intent  to  accomplish  what  constitutes  a  substantive  crime,  are  in 
combination  a  criminal  attempt,  and  it  is  the  professional  usage  to 

'  Rex  o.  PyweU,  1  Stark.  402 ;  Reg.  v,  Mansfield,  in  the  case  of  the  priHoners  in 
Kenriek,  5  Q.  B.  49,  62,  Dav.  &  M.  208 ;  ,  the  King's  Bench,  Hilary  T.  26  Geo.  3,  1 

Hex  0.  Hilben,  2  Chit.  163;  C.  v.  Ridg-  Hawk.  P.  C.  6th  ed.  c.  72,  §  2,  note  2. 
^7,  2  Ashm.  247 ;  Jones  v.  C,  31  Giat.  *  Lowery  p.  S.  30  Tex.  402. 

836 ;  EYaos  v.  P.  90  HI.  384.  *  Hejinann  i;.  Reg.  Law  Rep.  8  Q.  B. 

'  Woodworth  v.  8.  20  Tex.  Ap.  875.  102,  105,  12  Cos  C.  C.  383 ;  post,  §  192. 
*U.  S.P.  Martin,  4Clif.  156.  ^  3  Chit.  Crim.  Law,  1141,  1143;   3 

*  P.  r.  Mather,  4  Wend.  229,  259,  21  Greenl.  Ev.  §  93 ;  Reg.  v.  Murphy,  8  Car. 

Am.  D.  122;  Reg.  v.  Murphy,  8  Car.  ft  &  P.  297;  Rex  v.  Parsons,  1  W.  Bl.  392; 

P.  297 ;  Stewart  v.  Johnson,  3  Harrison,  Rex  v.  Cope,  1  Stra.  144 ;  S.  v.  Sterling, 

87 ;  Vol.  L  §  642  ( 1),  649,  650.    A  fortiori,  34  Iowa,  443. 

there  is  no  need  the  conspirators  should         ^  Vol.  I.  §  767  (3) ;  ante,  {  173,  179. 
hare  been  previously  acquainted.     Lord 
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term  it  conspiracy.  It  follows  the  same  rules,  and  is  subject  to 
the  same  limitations,  as  other  attempts.    Thus,  — 

8.  niustratiouB.  —  Where  the  obtaining  of  money  by  false  pre- 
tences is  indictable,  a  conspiracy  thus  to  procure  it,  even  with 
no  act  done  pursuant  thereto,  is  a  punishable  misdemeanor.^  So 
also  is  a  conspiracy  to  do  what,  if  done,  would  constitute  robbery.^ 
And  it  is  the  same  of  a  conspiracy  to  violate  a  criminal  statute,^ 
or  to  commit  any  other  crime.*  As  in  other  attempts,  whether 
the  substantive  crime  meant  is  felony  or  misdemeanor,  the  con- 
spiracy will  be  misdemeanor.    Further  to  illustrate, — 

§  192.  1.  Overt  Act.  —  Precisely  as  in  the  offences  which  com- 
monly bear  the  name  of  attempt,  the  thing  intended  in  conspiracy 
need  not  be  accomplished ;  but  the  bare  combination  constitutes 
the  crime.^  No  overt  acts  need  be  alleged  or  proved.®  To  this 
rule  we  have  some  — 

2.  statutory  Exoeptious.  —  In  New  York,^  New  Jersey,®  and  per- 
haps some  other  of  the  States,  statutes  have  made  it  necessary  in 
most  cases  for  some  overt  act  to  be  performed  in  pursuance  of  the 
combination ;  yet  even  in  these  States,  the  object  of  the  conspir- 
acy need  not  be  fully  accomplished.®  So,  in  these  States,  if  one 
alone  of  the  conspirators  performs  the  required  overt  act,  in  pur- 
suance of  the  conspiracy,  it  is  sufficient  against  all.^® 

§  193.  Overt  Act  as  to  Procedore.  —  At  the  common  law, 
the  same  as  under  this  statute,  the  indictment  frequently  men- 
tions things  done  in  carrying  out  the  conspiracy .^^  But  this 
is  unnecessary.^^      Or  if  they  are  alleged,  they  need  not  be 

1  Miller  i;.  S.  79  Ind.  198  ;  Ochs  r.  P.  C.  23  Pa.  355 ;  Heine  v.  S.  91  Pa.  145.    See 

25  lU.  Ap.  379 ;  Reg.  v.  Aspinall,  2  Q.  B.  Rex  v.  Spragg,  2  Bar.  993,  999. 

D.  48,  13  Cox  C.  O.  563.  «  S.  v.  Straw,  42  N.  H.  393 ;  S.  u.  Pulle, 

>  P.  V,  Richards,  67  Cal.  412,  56  Am.  12  Minn.  164. 

R.  716.  T  Vol.  I.  §432. 

«  Reg.  V.  Thompson,  16  Q.  B.  832,  5  v  8  S.  r.  Norton,  3  Zab.  S3 ;  S.  v,  Hick- 
Cox  C.  C.  166  i  P.  V.  Powell,  63  N.  Y.  88.  ling,  12  Vroom,  208,  82  Am.  R.  198. 

*  Ante,  §  175,  note,  par.  4 ;  Johnson  v.  »  P.  v.  Chase,  16  Barb.  495;  S.  v.  Nor- 

S.  3  Tex.  Ap.  590.  ton,  3  Zab.  33. 

6  Vol.  I.  432  ;  ante,  §  190  (1 ) ;  Ponlter-  ^  CoUins  v.  C.  8  S.  &  R.  220 ;  U.  S.  v. 

er's Case, 9  Co. 55 6, 56 6, 57 a;  Reg.  i\ Best,  Bonan,  11  Blatch.  168;  Vol.  I.  §628  et 

1  Salk.  174,  2  Ld.  Raym.  1167,  6  Mod.  137,  seq.,  686. 

185,  186;  Rex  v.  Kinnersley,  1  Stra.  193;  "  See  1  Stark.  Crim.  PL  2d  ed.  155, 

Rexv  Rispal,  3  Bur.  1320,  1321;  Land-  Am.  ed.  of  1824,  p.  170;   1  Ben.  &  11. 

ringham  v.  S.  49  Ind.  186 ;  Isaacs  v.  S.  48  Lead.  Cas.  296. 

Missis.  234 ;  C.  ».  Judd,  2  Mass.  329,  337,  "  Reg.  v.  Turvey.  Holt,  364 ;  8.  v.  Bart- 

3  Am.  D.  54;  S.  v.  Buchanan,  5  Har.  &  lett,  30  Me.  132;  C.  v.  Eastman,  1  Cush. 

J.  317,  349,  352,  9  Am.  D.  534 ;  Hazen  v.  189,  48  Am.  D.  596 ;  8.  v.  Noves,  25  Vt. 
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proved  ;^  or  if  proof  and  allegation  vary,  no  harm  will  follow  ;*  or 
if  the  allegation  is  informal  and  uncertain,  this  likewise  will  be 
without  injury.' 

§  194.  For  Mora  —  of  the  principle  of  attempt  in  its  application 
to  conspiracy,  the  reader  is  referred  to  the  title  Attempt  in  the 
first  volume. 

§  195.  1.  The  Distingoiflhing  Dootrina  of  Consplraoy  —  is  that  of 
our  last  sub-title.  It  dominates  all  that  class  of  cases  wherein  the 
special  evil  of  a  corrupt  combining  creates  or  enhances  the  indict- 
ability  of  the  conspiracy.  Then  it  is  not  necessary  that  either  the 
means  or  the  end  should  be  such  as  would  be  indictable  if  per- 
formed by  one.     But  — 

2.  In  Attempt  Conspiracies,  —  wherein  the  mischief  does  not  lie 
specially  in  the  combining,  the  wrong  intended  must  be  such  as 
would  be  indictable  if  actually  done  by  a  single  individual ;  and 
when  it  is  such,  the  conspiracy  is  generally  punishable.^  The 
exception  is  — 

3.  Small  Magnitnde.  —  If  the  thing  intended  is  but  just  suffi- 
cient in  evil  to  be  noticed  by  the  criminal  law,  the  attempt  to  per- 
petrate it  by  a  conspiracy  is  therefore  too  small  a  dereliction  from 
duty  to  be  punishable.^    Thus,  — 

4.  Usory.  —  In  an  old  case,  a  corrupt  agreement  for  the  taking 
of  usury  was  held  not  to  be  indictable,  though  the  actual  taking 
would  have  been.® 

# 

IV.  Applieatiaiu  of  the  Elementary  Doctrines  to  Particular 

Relations  and  Things. 

§196.  1.  The  Principles  —  which  govern  this  entire  subject  of 
criminal  conspiracy  are  sufficiently  brought  to  view  in  the  forego- 
ing sub-titles. 

2.  The  Applioations  —  of  the  principles,  though  already  in  a 
measure  explained,  require  further  unfoldings.  Not  attempting 
scientific  classification, — 

§197.  1.   How  Sab-title  divided.  —  We  shall  consider,  First, 

415;  Sjdserffp.Reg.  llQ.B.245,12Jur.         »  C.  r.  Davis,  9  Mass.  415;  C.  r.  Tib- 

418  i  Reg.  p.  Ooropertz,  9  Q.  B.  824 ;  Reg.  betts,  2  Mass.  536. 

r.  Kenrick,  5  Q,  B.  49,  Dav.  &  M.  208.  «  S.  v.  Buchanan,  5  Har.  &  J.  317,  335, 

^  C.  V.  Eastman,  1  Cosh.  189,  48  Am.  851,  9  Am.  D.  534 ;  3  Greenl.  Ey.  §  90. 
D.  596;  8.  v.  Nojes,  25  Vt.  415 ;  C.  ».  »  Vol.  I.  §  761,  767,  768 ;  Reg.  v,  Ken- 

Baris,  9  Mass.  415.  rick,  5  Q.  B.  49,  62,  Day.  &  M.  208. 

'  Contia»  3  QreenL  Er.  f  95.  >  Rex  v.  Upton,  2  Stra.  816. 
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ConspiracieB  to  defraud  individuals ;  Secondly,  To  injure  individ- 
uals otherwise  than  by  fraud  ;  Thirdly,  To  disturb  the  course  of 
government  and  of  justice ;  Fourthly,  To  create  public  breaches 
of  the  peace ;  Fifthly,  To  create  public  nuisances  and  do  other 
like  injuries ;  Sixthly,  Conspiracies  concerning  labor  and  wages 
and  the  like;  Seventhly,  Conspiracies  against  both  individuals 
and  the  community. 

2.  Tbese  Heads  —  are  not  exhaustive  of  the  subject,  while  yet 
they  are  deemed  sufficient  And  many  of  the  decisions  might  be 
placed  indifferently  under  one  or  another  of  them.  In  the  future, 
if  this  beneficent  doctrine  of  conspiracy  is  not  too  much  marred 
by  legislative  and  judicial  blunderings,  doubtless  wider  expan* 
sious  of  the  subject  will  appear  than  this  chapter  discloses. 

§  198.   First.     Conspiracies  to  defraud  Individuals  :  — 

1.  By  Indictable  Fraud.  —  Within  the  doctrine  of  the  last  sub- 
title, a  conspiracy  to  cheat  a  man  through  any  criminal  false  pre- 
tence,* or  any  other  fraud  of  the  punishable  sort,^  is  an  indictable 
attempt  to  commit  a  crime,  precisely  as  though  in  ordinary  legal 
language  it  were  termed  attempt  instead  of  conspiracy.  The 
reasoning  is  different  when  the  wrong  contiemplated  is  a  — 

2.  Non-indictable  Fraud.  —  If,  where  neither  means  nor  end  is 
of  the  criminally  punishable  sort,  two  or  more  persons  conspire 
to  defraud  another,  taking  advantage  of  the  power  for  evil  which 
combination  gives,  the  case  is  within  the  doctrine  of  our  sub-title 
before  the  last.  Therefore  it  has  become  established  in  the  law 
that  a  conspiracy  to  defraud  an  individual  is  indictable  by  reason 
of  the  combination  of  numbers  to  do  the  unlawful  thing,  though 
the  same  wrong  actually  accomplished  by  one  of  the  conspirators 
alone  would  be  only  a  civil  injury,  not  a  crime.^    Further  — 

1  C.  V.  Fuller,  132  Mass.  563,  566;  >  S.  v,  Bncbanan,  5  Har.  &  J.  317; 

Reg.  V.  Taylor,  15  Cox  C.  C.  265;  Wood  Sydserff  v.  Reg.  11  Q.  B.   245,  12  Jur. 

V,  S.  18  Vroom,  180.  418;  P.  w.  Richards,  I  Mich.  216.  51  Am. 

«  S.    V.   Norton,   3    Zab.   33 ;    8.   w.  D.  75 ;  C.  v.  Ridgway,  2  Ashm.  247 ;  Reg. 

Bachanan,  5  Har.  &  J.  317,  351^  9  Am.  ».  Gompertz,  9  Q.  B.  824, 16  Law  J.  n.s. 

D.  534;  Clary  v.  C.  4  Pa.  210;  CoUins  v.  Q.  B.  121 ;  Twitchell  o.  C.  9  Pa.  211  ; 

C.  3  S.  &  R.  220 ;  Hartmann  v.  C.  5  Pa.  Reg.  v.  Kenrick,  5  Q.  B.  49,  Dav.  &  M. 
60;  Reg.  ».  Parker,  3Q.  B.  292,  2Gale&  208;    S.  v.  Shooter,  8  Rich.  72;   S.  ». 

D.  709;  Wright  v,  Reg.  14  Q.  B.  148;  Bamham,  15  N.  H.  396;  C  v.  Warren, 
Reg.  w.  Whitehouse,  6  Cox  C.  C.  88 ;  Reg.  6  Mass.  74;  C.  v.  Ward.  1  Mass.  473; 
».  Hudson,  BeUC.C.  263, 8  Cox  C.C.  305;  Patten  ».  Gnraey,  17  Mass.  182,  184, 
Reg.  V,  Timothy,  1  Post.  &  F.  39 ;  Hey-  9  Am.  D.  141 ;  Bean  v.  Bean,  12  Mass. 
maun  v.  ^eg,  8  Q.  B.  102,  12  Cox  C.  C.  20.  21  ;  Rhoads  v.  C.  16  Pa.  272 ;  Rex  r. 
383.  See,  and  query,  Reg.  v.  Levine>  10  Macarty,  2  East  P.  C.  823,  824,  6  Mod. 
Cox  C.  C.  374.  301 ;  8.  0.  nom.  Rex  v.  Mackazty,  2  Ld. 
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3.  As  to  which.  —  There  is  in  a  New  Jersey  case  a  strong  dic- 
tum opposed  to  this  proposition,^  but  it  did  not  settle  the  law  even 
for  that  State ; '  and  in  our  country  elsewhere  and  in  England  the 
doctrine  is  as  just  expressed ;  at  least,  it  is  seldom  or  never  de- 
nied. Still,  the  elucidations  of  the  form  of  the  indictment  in 
'^ Criminal  Procedure"  disclose  that,  in  fact,  there  are  judges 
who  appear  to  assume,  without  reflection,  the  law  to  be  as  main* 
tained  by  the  one  New  Jersey  judge.*    But  — 

§  199.  Ab  to  AUeging  Means.  —  There  appears  to  be  a  diversity 
of  opinion  upon  the  question  whether  if  two  or  more  persons  con- 
federate to  cheat  a  third  of  lands  or  goods,  without  agreeing  upon 
the  means  for  doing  it,  the  conspiracy  is  then  indictable ;  or 
whether  they  must  go  further  and  determine  the  means,  when  it 
will  be  indictable  or  not  according  to  the  nature  of  the  means. 
The  question,  indeed,  as  usually  presented  in  the  reports,  wears 
the  aspect  of  one  concerning  the  mere  form  of  the  allegation  in 
the  indictment;  but  an  accurate  examination  shows  the  differ- 
ence to  extend  further.    And  — 

§  200.  Bngllsh  Form  of  AUegation.  —  It  is  now  fully  settled  in 
England,  not  without  some  doubts  having  been  entertained  in  the 
earlier  stages  of  the  inquiry,  that  the  words,  ^^  unlawfully,  fraudu- 
lently, and  deceitfully  did  conspire,  combine,  confederate,  and 
agree  together  to  cheat  and  defraud ''  one  ^^  of  his  goods  and  chat- 
tels," contain  a  sufficient  allegation  of  conspiracy,  without  men- 
tion of  any  means  intended.^ 

§  201.  Amerioan.  —  In  our  States,  opinions  on  this  question  are 
divided, — in  some,  the  English  form  is  accepted  ;  in  others,  re- 
jected. The  question  and  its  determinations  are  more  specifically 
stated  m  "  Criminal  Procedure."  * 


Kayni.  1179;  Reg.  v.  OrbeU,  6  Mod.  42 ; 
Beg.  V.  Button,  11  Q.  B.  929 ;  8.  v.  Simons, 
4  Strob.  266  ;  S.  v.  De  Witt,  2  HiU,  S.  C. 
282,  27  Am.  D.  371 ;  S.  v.  Younger,  1 
Der.  857, 17  Am.  D.  671 ;  Lambert  v.  P. 
7  Oow.  166,  9  Cow.  678;  Levi  v.  Leri,  6 
Ctr.  4  P.  239 ;  Reg.  v.  Wilsou,  8  Car.  & 
P.  Ill ;  Iforru  Run  Coal  Co.  p.  Barclay 
Coal  Co.  68  Fa.  178,  8  Am.  R.  159; 
tUxf  9.  S.  57  Missis.  827 ;  Reg.  v,  Or- 
uia,  14  Cox  C.  C.  381,  385. 

^  a  V.  Rickey,  4  Halst  293,  300. 

*  8.  D.  Norton,  3  Zab.  33,  44. 

'  dim.  Pro.  II.  §  214  et  seq.    In  P.  o. 


Brady,  56  N.  T.  182, 189, 190,  there  is  a 
dictum  which  seems  to  be  in  a  measure 
contrary  to  my  text;  but  if  bo,  I  stiU 
think  the  learned  judge  mistaken. 

4  Sydserff  v.  Reg.  11  Q.  B.  245,  12 
Jnr.  418 ;  Reg.  v.  Gompertz,  9  Q.  B.  824  ; 
Reg.  V.  King,  Day.  &  M.  741 ;  Rex  v. 
QiU,  2  B.  &  Aid.  204. 

»  Crim.  Pro.  II.  §  204-222.    For  — 

Hlofaigan.  —  See  P.  t>.  Richardn,  1 
Mich.  216,  51  Am.  D.  75,  and  the  other 
cases  cited  Crim.  Pro.  II.  §  216 

North  Carolina.  —  In  S.  v.  Younger, 
1  Der.  357, 17  Am.  D.  571,  the  averment 
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§202.  1.  In  Frlaciple, — fhiB  case  doeB  Dot  differ  from  all  others 
WLtliin  the  law  of  criminal  pleading.  The  one  rule  goremsall 
that  the  indictment,  in  addition  to  the  identifying  matter,  shall 
charge  againat  the  defendant  as  fact  what  satiafiea  every  element 
which  in  law  enters  into  the  constitution  of  the  offence,  and  it 
need  not  do  more.  It  is  the  law  of  conspiracy  that  its  purpose 
shall  be  to  accomplish  something  either  criminally  or  civilly  un- 
lawful, which  unlawful  thing  may  be  either  means  or  end.'  And 
no  legal  person  ever  denied  that  to  cheat  a  man  is  at  least  civilly 
unlawful.  Therefore,  startling  as  it  may  seem  to  gentlemen  chiefly 
familiar  with  the  wind-swollen  indictments  which  largely  deform 
the  records  of  our  criminal  coarts,^  the  brief  allegation  that  the 
defendants,  on  a  day  and  at  a  place  specified,  corruptly  confeder- 
ated together  to  cheat  a  person  named  of  his  lands  and  goods, 
fully,  minutely,  and  as  to  every  particular,  chains  the  of- 
fence. When  the  agreement  to  cheat  the  victim  has  been  entered 
into,  while  neither  the  thing  whereof  he  is  to  be  defrauded  has 
been  designated  nor  the  means  for  acquiring  it  devised,  the  full 
crime  of  conspiracy  has  been  committed ;  the  combination  to  cheat 
is  evil  as  well  because  of  the  superior  ability  of  numbers  to  devise 
as  of  their  superior  power  to  execute.  And  it  would  reverse  our 
entire  law  of  the  indictment  to  compel  the  pleader  to  go  further 
and  allege  facts  which  are  no  part  of  the  offence,  and  which  ex- 
ist only  in  his  imagination. 

2.  otherwiaa  expreaBed,  —  if  there  is  a  defect  In  this  short  alle- 
gation, one  cannot  see  how  a  mention  of  lawful  means  will  mend 
it    If  the  defect  consists  in  not  stating  the  end  of  the  conspiracy, 

was  sQBtuned  Chat  the  defenJanCs  "  did  SOT,  note  I,  3  Johns.  Cu.  301,  1  Am.  D. 

combine,  conspire,  confederate,  and  agree  168. 

to  and  with  each  other,  to  cheat  and  lie-  Otber  StAtea.  —  See,  M  perhaps  indi- 

frand  one  P.  D.  ont  of  his  goods  and  eating  how  the  ([nestiaa  stands  in  Penn- 

chattels."  sylvaoia.  Clary  v.  C.  4  Pa.  aiO;  Hanmann 

New  York.  —  The  old  Supreme  Conrt,  o.  C.  S  Pa.  60;   Collins  v.  C.  3  8.  &  R. 

in  this  State,  followed  the  English  doctrine  220;  C.  v.  McKisaoa,  S  S.  &  R.  430,  II 

beforetheatatnles  which  now  regulate  the  Am.  D.  630;   Bhoads  v.  C.  15   Pa,  278, 

qneation~-ante,§l92(a)  — wereenacted.  377;    C.    v.    Ridgwny,    a    Ashm.    247; 

See  March  i>.  P.  7  Barb.  391.    But  the  Twitchell  r.  C.   9   Pa.   211.     Massachii- 

case  was  overmled  in  the  Conn  of  Errors  setts  and   Maine  are  among  the   St«as 

bj  the  casting  vote  of  its  presiding  oEH-  requiring  the  means  (o  be  set  ont.     C.  v, 

cer,  yet  whether  on  this  point  or  not  there  Eastman,  I  Cush.  189,  48  Ani.  J).  596  ;  S. 

is  an  ambignitY,  Lambert  v.  P.  7  Cow.  v.  Itoberts,  34  Me.  320;  C.  v.  WaHmce,  16 

166,  9  Cow.  578.     In  Scholtz' s  Case,  5  Grav,  231. 

City  H.  Rec,  112,  this  form  was  held  to  '"Ante,  S  171,  172  (2),  175,  178. 

be  snfflcient.    And  see  P.  v.  Olcott,  S  Day,  ■  Dii.  &  F.  g  10-14. 
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it  has  no  end  bat  cheating,  and  this  end  is  stated.    MoreoTer,  if 
the  means  to  be  employed  must  be  set  out,  it  logically  follows  that, 
when  they  do  uot  consist  of  acts  which  would  be  indictable  per- 
formed by  one,  they  must  be  of  a  nature  to  derive  their  power  for 
mischief  from  the  combination  of  numbers,  —  things  which  can 
be  done  as  effectually  by  persons  proceeding  severally  as  in  con- 
cert not  being  sufficient.^    But  if  the  reader  will  consult  the  cases 
cited  to  our  last  section,  he  will  see  that  such  a  distinction  bas 
never  been  taken  by  the  judges.  Even  in  the  leading  case  ^  wherein 
the  means  were  adjudged  necessary  to  be  alleged,  the  court  ad* 
mitted  '^  that  the  purchase  of  goods  by  an  insolvent  person,  know- 
ing himself  to  be  such,  without  any  expectation  of  paying  for  the 
goods,  would  be  an  unlawful  act,  which  might  be  the  subject  of  a 
conspiracy,"  —  an  act,  nevertheless,  to  be  just  as  effectually  per* 
formed  by  one  person  as  by  many,  but  not  indictable  unless  done 
in  combination.    The  true  view  probably  is  that,  referring  to  dis- 
tinctions appearing  in  our  first  volume,^  a  combination  of  the 
mental  forces  of  numbers  in  a  conspiracy  is,  like  the  physical 
force  of  a  single  individual,  indictable  when  directed  against 
the  property  rights  of  others, —  this  general  proposition,  like 
that  concerning  physical  force,  being  subject  to  such  limitations 
and  qualifications  as  the  other  principles  of  the  criminal  law 
indicate. 

§  203.  Agsravations.  —  Under  the  title  Assault,  we  saw  how  that 
offence  — as  simple  as  conspiracy,  and  admitting  of  an  even 
briefer  description  in  the  indictment* — may  be  aggravated  by  in- 
numerable circumstances,  and  how  it  is  customary  to  set  forth  in 
the  indictment  the  aggravations  of  the  particular  case.^  In  like 
manner,  a  conspiracy  to  cheat  is  aggravated  by  the  parties  pro- 
ceeding to  devise  the  plans ;  and  this  aggravation  is  greater  or 
less  according  to  the  nature  of  the  plans.  It  may  be  further 
aggravated  by  their  carrying  or  beginning  to  carry  the  contem- 
plated wrong  into  execution ;  and  here,  again,  the  amount  of  the 
aggravation  depends  upon  the  amount  and  nature  of  what  is  done. 

^  See  ante,  §  185.  the  shortest  form  for  conflpiracj  ever  pro- 

'  C.  9.  Eastman,  1  Cnsh.  189,  220,  221,  posed ;  namely,  that  at  a  time  and  place 

48  Am.  D.  596.  specified,    the    defendant,    on    a   person 

"  Vol.  L  §  546,  574,  575,  581.  named,  "  did  make  an  assanlt."    Dir.  & 

*  Bj  immemorial  nsage  and  nniver-  F.  §  201. 
sally  accepted  doctrine,  less  words  may         *  Ante,  §  43. 
charge  an  araaolt  than  are  employed  in 

▼OL.  II.  — 8  11& 
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And  as  in  assault,  so  in  conspiracy,  the  indictment  usually  sets 
out  the  aggravating  matter ;  yet  the  offence  exists  without  it,  and 
strictly  it  need  not,  as  we  have  seen,^  be  stated  in  the  indictment, 
though  some  authorities  hold  otherwise. 

§204.  Soma  mnstratloiiB  —  of  aggravated  conspiracies  to  de- 
fraud individuals  are  — 

1.  Deceitful  Wager.  —  In  a  briefly  reported  case  not  recent,  it 
was  deemed  indictable  to  prevail  on  a  person  1.0  lay  a  wager  on  a 
foot-race,  and  then  procure  the  party  to  the  race  to  run  booty.* 
Evidently  the  ground  for  this  conclusion  must  have  been  that 
here  was  a  conspiracy  between  two  men  to  cheat  a  third,  tliough 
only  the  one  who  originated  the  confederation  was  proceeded 
against.*  It  was  a  conspiracy  of  the  sort  wherein  the  entire 
power  for  evil  lies  in  the  combination  ;  *  for  plainly  the  one  con- 
spirator could  have  done  nothing  without  the  other.    Indeed,  — 

2.  Compared  to  False  Tokens.  —  The  corrupt  agreeing  together, 
which  is  the  gist  of  this  offence,  is  placed  by  the  judges  in  some 
of  the  cases  on  the  same  ground  as  the  employment  of  a  false 
token ;  "  for,"  says  Lord  Mansfield, "  ordinary  care  and  caution 
are  no  guard  against  this."^ 

§  205.  Bartering  Bad  Liquor.  —  In  another  of  these  older  cases, 
the  undertaking,  which  was  executed,  was  to  barter  for  hats  a 
quantity  of  unwholesome  liquor,  not  fit  to  be  drank,  as  "  good  and 
true  new  Portugal  wine ; "  and  the  better  to  effect  this  cheat,  one 
of  the  conspirators  pretended  to  be  a  broker  and  the  other  a  wine 
merchant.  This  case  also,  in  which  the  parties  were  convicted, 
has  been  sometimes  viewed  as  one  of  a  mere  ordinary  cheat  at 
the  common  law ;  but  it  really  proceeded  on  the  ground  of  con- 
spiracy.®   So,  — 

§  206.  Dnmk  —  Carda  —  False  Bank-notes  —  False  Representa- 
tions at  Sale  —  Mock  Auction  —  Destroying  WiU  —  Oetting  Gk>ods 
by  Deceit  —  Beoreting  Property  from  Creditors  —  Fabricating  Stock. 
—  To  combine  to  cheat  by  making  one  drunk  and  playing  at 

1  Ante,  §  193.  Am.  D.  78 ;  C.  v.  Warren,  6  Mass.  72 ; 

2  Reg.  V.  Orbell,  6  Mod.  42.  P.  v.  Stone,  9  Wend.  182 ;  P.  r.  Miller,  14 
*  See  ante,  §  187.  Johns.  371 ;  Rex  v.  Lara,  2  Leach,  647, 
«  See  ante,  §  180,  181.  6  T.  R.  565;  S.  v.  Justice,  2  Dev.  199. 

»  Rex  r.  Wheatly,  2  Bur.  1125, 1127,  «  Rex  u,  Macartj,  6  Mod.  301 ;  s.  c. 

1  Bennett  ft  Heard  Lead.  Cas.  1,3;  S.  t^.  nom.  Rex   v.  Mackarty,  2   Ld.  Raym. 

Buchanan,  5  Har.  &  J.  317,  345,  9  Am.  D.  1179,  and  particularly  for  a  full  and  ex- 

534 ;  P.  V.  Babcock,  7  Johns.  201, 5  Am.D.  act  statement  of  it,  2  East  P.  C.  823. 
256;  CroM  v,  Peters,  1  QreenL  376,  10 
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cards  with  him  falsely ;  *  or  by  selling  forged  foreign  bank-notes 
of  a  denomination  prohibited  by  statute,  even  though  the  actual 
sale  of  them  by  one  is  not  within  the  laws  against  counterfeit- 
ing;* or  by  falsely  representing  to  a  purchaser  that  a  horse, 
offered  for  sale,  is  the  property  of  a  lady  deceased  and  not  of  a 
dealer  in  horses,  and  is  quiet  and  tractable  ;  ^  or  by  making  false 
statements  to  one  of  whom  a  horse  has  been  bought  on  credit, 
concerning  its  soundness  and  the  price  for  which  the  purchaser 
resold  it,  so  as  to  get  a  remission  of  a  part  of  the  sum  due  for 
it;^  or  by  a  mock  auction,  with  sham  bidders,  who  pretend  to  be 
real  bidders,  for  the  purpose  of  selling  goods  at  prices  grossly 
above  their  worth  ;  ^  or  by  destroying  a  will  under  which  persons 
have  rights  ;®  or  by  obtaining,  on  credit,  goods  to  come  into  the 
hands  of  one  conspirator,  and  be  attached  by  another  for  a  ficti- 
tious claim  ;  ^  or  by  removing,  secreting,  or  making  conveyance 
of  property  for  the  purpose  of  keeping  it  from  creditors,  to  defraud 
them  of  their  dues  ;  ^  or  by  fabricating  shares,  in  addition  to  the 
number  limited,  in  a  joint-stock  company,  even  though  there  was 
an  imperfection  in  the  original  formation  of  the  company,®  —  is, 
with  many  other  similar  conspiracies  to  cheat  individuals,^^  indict- 
able at  the  common  law. 

§  207.  To  cheat  Partner.  —  A  not  remote  English  case  holds  it 
indictable  for  a  partner  and  third  person  to  conspire  to  deprive 
the  other  partner,  by  false  entries  and  documents,  of  his  interest 
in  a  part  of  the  property,  when  the  accounts  are  taken  for  a  divi- 
sion on  dissolving  the  partnership,  though  the  actual  doing  of  the 
same  thing  without  conspiracy  would  not  be  a  crime.  •  "  No  one," 
said  Cockburn,  C.  J.,  "  would  wish  to  restrict  the  law  so  that  it 
should  not  include  a  case  like  the  present."  ^^ 


*  8.  r.  Younger,  1  Dev.  857,  17  Am. 
D. 571. 

»  Twitchcnr.  C.  9Pa.211. 

*  Reg.  V.  Kenrick,  5  Q.  B.  49,  Day.  & 
M.  206. 

*  Reg.  17.  CarliBle,  Pean.  337.  25  Eng. 
L.  &  £q.  577,  23  Law  J.  k.  8.  M.  C.  109, 
18  Jnr.  386. 

*  Reg.  V.  Jjewls,  11  Cox  C.  C.  404. 

*  S.  ».  De  Witt,  2  HiU,  S.  C.  282,  27 
Am.  T>.  371. 

'  Reg.  V.  King,  Dftv.  &  M.  741.  See, 
as  to  tlie  parchase  of  goods  bj  two,  with- 
out the  expectation  of  paying  for  them, 


C.  p.  Eastman,  1  Cash.  189,  48  Am.  D. 
596. 

*  S.  V,  Simons,  4  Strob.  266 ;  Bean  v. 
Bean,  12  Mass.  20,  21 ;  Reg.  t*.  Peck,  9  A. 
&  E.  686 ;  8.  c.  nom.  Peck  v.  Heg.  1  Per.  & 

D.  508.  Hartmann  v.  C.  5  Pa.  60,  wrb  de- 
cided nnder  a  statnte.  See  also  Johnsou 
V.  Davis,  7  Tex.  173;  Whitman  v.  Spen- 
cer, 2  R.  I.  124;  Hall  v.  Eaton,  25  Vt. 
458;  Reg.  v.  Creese,  Law  Rep.  2  C.  C. 
105. 

•  Rex  V.  Mott,  2  Car.  &  P.  521. 
^  See  the  cases  cited  ante,  §  198. 

"  Reg.  V.  Warbnrton,  Law  Rep.  1  C.  C. 
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§  208.  Fraud  in  electing  Directors.  —  An  apt  illustration  of  con- 
spiracy to  accomplish  what  is  lawful  by  unlawful  means,  is  a 
combination  to  procure  certain  persons  to  be  elected  directors  of 
a  mutual  insurance  company,  and  thereby  get  employment  for 
the  conspirators  in  the  company's  service.  Here  the  end  is  law- 
ful ;  but  if  to  accomplish  it  the  conspirators  are  to  issue  fraudu- 
lent policies  to  persons  merely  to  vote  on  them  for  directors, 
the  fraudulent  means  render  the  combination  indictable.  And 
though,  in  the  case  where  these  facts  appeared,  the  understand- 
ing was  that  the  policies  should  be  approved  in  due  form  and  on 
regular  application  by  the  requisite  number  of  directors  not  cog- 
nizant of  the  fraud,  and  though  in  point  of  law  the  policies  might 
be  binding,  still  the  court  held  the  result  to  be  the  same.^ 

§  209.  1.  Many  to  be  Defrauded.  —  It  does  not  impair  the 
indictability  of  a  conspiracy  that  its  aim  is  to  defraud  many  per- 
sons, or  the  public  generally,  instead  of  one.^  Indeed,  the  com- 
bination would  appear  to  be  the  more  obnoxious  in  proportion  to 
the  numbers  against  whom  it  is  directed;  just  as  public  nuisances 
and  numerous  other  things  are  crimes  simply  because  they  oper- 
ate against  many,  rather  than  one.^    Thus,  — 

2.  Bank  of  Issue.  —  The  New  Jersey  Court,  doubting  by  reason 
of  a  prior  decision  whether  or  not  a  conspiracy  can  be  a  crime 
where  its  object  is  a  civil  injury  to  one  person  by  unindictable 
means,  still  held  it  punishable,  as  a  collateral  endangering  of 
great  numbers  of  people,  to  conspire  to  defraud  an  incorporated 
bank  of  issue,  whereby  its  bills  in  circulation  among  the  public 
become  liable  to  depreciation  or  to  be  made  worthless.*  On  a 
like  principle, — 

8.  stocks.  —  A  conspiracy  to  defraud  the  publiQ  by  unduly 
raising  in  the  market,  through  the  circulation  of  falsehoods,  the 
price  of  particular  stocks,  is  punishable.^    Again,  — 

4.  Municipality  —  Private  Corporation.  —  A  conspiracy  to  de- 
fraud a  city  is  indictable,  even  where  the  like  against  an  individual 
would  not  hefi    And  always,  if  the  fraud  is  aimed  at  numbers  or 


i-r 


274,  276.  The  principle  of  this  case  fol- 
lowed in  S.  V.  Cole,  10  Vroom,  324. 

1  S.  V.  Bnrnham,  15  N.  H.  396. 

>  McKee  t;.  S.  Ill  Ind.  378. 

•  Vol.  I.  §  232,  235,  236,  243-246,  264; 
Rex  V.  De  BereDger,  3  M.  &  S.  67,  2  Ross. 
Crimes,  3d  Eng.  ed.  679,  680. 
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*  S.  V.  Norton,  3  Zab  33.    See  ante, 

5  198,  207. 

*  Rex  V.  De  Berenger,  supra;  Reg.  r. 
Gurney,  1 1  Cox  C.  C.  414 ;  Reg.  v.  Brown, 
7  Cox  C.  C.  442 ;  Reg.  v.  Esdaile,  1  Fost. 

6  F.  213. 

*  S.  V,  Young,  8  Vroom,  184. 
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a  corporation,^  it  is  at  least  as  reprehensible  as  where  it  is  meant 
for  a  single  victim.    Hence,  — 

§  210.   No  Victim  indivldiialized  —  (Spurious  Goods  on  Market). 

—  The  conspirators  need  not  plan  a  special  harm  to  any  particu- 
lar person.  For  example,  a  corrupt  combining  was  held  adequate 
where  its  object  was  the  manufacture  of  spurious  indigo  to  be  sold 
at  auction  for  good ;  the  court  observing,  "  We  think  the  offence 
to  be  greatly  aggravated  by  the  undistinguishing  mischief  that 
was  designed."* 

§  211.  Tbing  to  be  obtained  —  (Chose  in  Action  —  Real  Bstate  — 
Contraot — Debt  remitted).  —  It  is  no  objection  to  the  indictability 
of  a  conspiracy  that  its  end  is  to  obtain  €ho%e9  in  action^  not 
coin  ;  or  to  get  the  ownership  *  or  possession  ^  of  real  estate,  not 
personal;  or  to  work  out  its  results  through  a  contract,  which 
might  be  the  basis  of  a  civil  suit;^  or  to  procure  the  remis- 
sion of  a  part  of  a  debt,  instead  of  directly  acquiring  things 
valuable.^ 

§  212.  1.  Payment  of  Just  Debt  —  We  shall  see,  in  the  law  of 
false  pretences,  that  one  is  not  indictable  who  by  such  a  pre- 
tence induces  another  to  pay  a  sum  he  owes,  already  due.^  And 
a  like  rule  has  been  held,  doubtless  correctly,  in  conspiracy.^  In 
such  a  case,  there  is  no  fraud  either  attempted  or  perpetrated. 
But— 

2.  Personating  Offloer.  —  If  the  conspiratoi*s  pretend  to  be  offi- 
cers with  legal  process,  threaten  arrest,  and  extort  a  security 


^  Lambert  v,  P.  7  Cow.  166,  9  Cow. 
578;  Clary  p.  C.  4  Pa.  210;  Rex  v.  Ed- 
wardi,  8  Mod.  320;  Rex  v,  Herbert,  2 
Reoy.  466;  Rex  v.  Watson,  1  WUb.  41 ; 
Reg.  V.  Absolon,  1  Post.  &  F.  498;  C.  v. 
Foering,  4  Pa.  Law  Jonr.  Rep.  29. 

"^  C.  V.  Jadd,  2  Maw.  329,  3  Am.  D. 
S4.  And  flee  Reg.  v.  King,  Dav.  &  M. 
741,  7  Q.  B.  782,  13  Law  J.,  n.  b.  M.  C. 
118,  8  Jnr.  662,  B.  G.  in  error,  14  Law  J. 
H.  B.M.  C.  172,9  Jur.  833. 

'  StebbinB,  Senator,  in  Lambert  v.  P.  9 
Cow.  578,  598. 

^  P.  V.  Richards,  1  Mich.  216,  51  Am. 
D.75. 

*  a  p.  Shooter,  8  Rich. 

*  Reg.  p.  Gompertz,  9  Q.  B.  824;  Reg. 
V.  Kenrick,  5  Q.  B.  49,  62,  Dav.  &  M. 
208,  wherein  Lord  Denman,  C.  J.  says 
«f  Rex  V.  JPyweU,  1  Stark.  402,  which 


has  been  BometimeB  understood  to  main- 
tain a  contrary  doctrine  :  "  The  acquittal 
was  directed,  not  because  an  action  might 
have  been  brought  on  a  warranty,  but  be- 
cause one  of  the  two  defendants,  though 
acting  in  the  sale,  was  not  shown  to  have 
been  aware  that  a  fraud  was  practised." 
And  see  Act  of  Crimes  and  Punishments, 
A.  D.  1844,  p.  210;  7th  Report  of  £ng. 
Crim.  Law  Com.  ▲.  d.  1843,  p.  90.  See 
also  Bloomfield  v.  Blake,  6  Car.  &  P.  75  ; 
Reg.  p.  Carlisle,  Dears.  337,  25  £ng.  L.  & 
Eq.  577. 

7  Reg.  V.  Carlisle,  Dears.  337,  25  £ng. 
L.  &  £q.  577,  23  Law  J.  n.  b.  M  C.  109, 
18  Jur.  386. 

«  Post,  §  466. 

^  P.  V.  Bradford,  1  Wheeler  Crim.  Cas. 
219. 
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1  which  the  creditor  has  no  right  to  demand,  the  case  is  other- 

I  wise,  and  they  become  punishable  because  of  the  illegal  means.^ 

I  §  213.  zamits  of  Doctrine.  —  It  may  not  be  possible  to  state  all 

the  law's  limits  to  the  foregoing  doctrines  respecting  conspiracy 
to  defraud  individuals ;  but  throughout  our  jurisprudence,  every 
doctrine  is  more  or  less  qualified  and  restrained  by  others.  On 
the  present  topic,  we  have  few  decisions  disclosing  limitations ; 
because,  in  nearly  every  reported  case,  the  court  has  sustained 
the  prosecution  unless  some  defect  of  form  has  appeared  in  the 
indictment.  Plainly,  if  the  thing  contemplated  by  the  conspira- 
tors to  be  done,  whether  as  means  or  end,  was  neither  in  civil 
jurisprudence  nor  criminal  a  cheat,  the  prosecution  could  not  be 
sustained.     So  that  — 

§  214.  1.  Bank-ohecks  and  no  Deposits.  —  On  this  ground  of 
there  being  no  cheat,  doubtless  the  following  case  should  properly 
rest.  Men  conspired  to  obtain  money  from  a  bank  by  severally  draw- 
ing their  diecks  for  it  when  they  had  no  funds  in  the  bank,  and 
they  were  held  not  to  have  committed  a  crime.^  We  may  well  doubt 
whether  any  one  man  can  be  said  to  defraud  such  an  institution, 
in  any  legal  meaning  of  the  word  "  fraud,"  when  he  simply  asks 
and  it  allows  an  overdraught  of  his  account.^    In  like  manner, — 

2.  Cheat  on  Married  Woman.  —  Where  the  common-law  rules 
of  property  between  husband  and  wife  prevail,  there  cannot  be  an 
indictment  for  a  conspiracy  to  cheat  B,feme  covert  of  a  promissory 
note  given  her  for  her  share  in  the  estate  of  a  deceased  person  ; 
because  in  law  the  note  is  the  husband's,  who,  instead  of  the  wife, 
is  the  victim  of  the  conspiracy.*    Again,  — 

3.  Ol&ce  in  lUegal  Company.  —  There  is  nothing  unlawful  in 
conspiring  to  deprive  a  man  of  the  office  of  secretary  to  an  illegal 
company.*    In  short,  — 

4.  Evil  in  Intent  —  Unlawful.  —  Where  there  is  no  evil  intent 
and  nothing  unlawful  appears,  an  indictment  will  not  lie.^ 

§  215.  Secondly.  Conspiracies  to  injure  Individuals  othertvise 
than  hy  Fraud :  — 

1.  Doctrine  defined.  —  It  results  from  principles  already  un- 

^  Bloomfield  ».  Blake,  6  Car.  &  P.  75.         *  C.  v.  Manley,  12  Pick.  178.    And  see 

And  see  S.  v.  Shooter,  8  Rich.  72.  Vol.  I.  §  738-748. 

2  S.  V.  Rickey,  4  Halst.  293.  *  2  Russ.  Crimes,  3d  Eng.  ed.    688 ; 

•  The  prosecution  likewise  did  not  snc-  Rex  r.  Stratton,  1  Camp.  649,  note.    And 

ceed  in  C.  v.  Eastman,  1  Cash.  189,  48  see  Reg  v.  Hunt,  8  Car.  &  P.  642. 
Am.  D.  596.  «  And  see  S.  v.  Flynn,  28  Iowa,  26. 
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folded  ^  that/'  to  quote  "from  Hawkins,  ^^  all  confederacies  what- 
soever wrongfully  to  prejudice  a  third  person,  are  highly  criminal 
at  common  law ;  as,  where  divers  persons  confederate  together  by 
indirect  means  to  impoverish  a  third  person,  or  falsely  and  ma- 
liciously to  charge  a  man  with  being  the  reputed  father  of  a  bas- 
tard child ; "  ^  or,  to  continue  the  illustrations,  to  commit  assault 
and  battery  upon  him,^  to  charge  him  with  official  corruption,'  or 
to  injure  the  character  of  a  witness  and  cause  him  to  be  discred- 
ited.*   And  — 

2.  Indictable  Sort  or  not.  —  In  these  cases,  as  in  preceding 
ones,  the  act  contemplated  by  the  conspirators  need  not  be  such 
as  is  criminal  when  imdertaken  or  accomplished  by  one  alone  ;^ 
though,  if  it  is,  the  conspiracy  will  generally  be  indictable  even  as 
an  attempt,  on  the  ground  before  stated.^    Thus, — 

3.  Xbctortion  —  is  a  substantive  crime.^  Therefore  a  conspiracy 
to  extort  money  is  punishable  as  an  attempt.'  But  if  extortion 
were  not  a  crime,  still  the  combination  would  doubtless  be  indict- 
able for  the  other  reason. 

§  216.  1.  Further  of  Non-Indictable  Sort.  — Other  illustrations  of 
indictable  conspiracies  to  do  what  would  not  be  so  if  performed 
by  one,  to  the  harm  of  an  individual,  are  — 

2.  Injure  Man's  Trade  —  Title  to  Real  Estate  —  Marriage  —  False 

Aooutation.  —  A  conspiracy  to  injure  a  man's  trade  of  card-maker, 
by  giving  his  apprentice  money  to  put  grease  into  the  paste  used 
in  manufacturing  the  cards ;  ^  to  create  a  specious  title  to  an  es- 
tate, by  one  of  the  conspirators,  who  is  a  man,  marrying  under 
the  assumed  name  of  its  owner  the  other  conspirator,  a  woman ;  ^^ 
wrongfully  to  enter  upon  certain  lands,  and  to  hold  and  keep  pos- 
session of  them;^^  to  get  money  out  of  a  person  by  bringing 
against  him  a  false  charge,  whether  of  a  thing  criminal  or  not,^^ 
or  to  procure  him  to  be  arrested,^  —  each  of  these  is  a  crime. 
Likewise  — 
8.  Auction  —  (Unfair  Bidding).  —  An  indictable  conspiracy  oo- 

^  1  Hawk.  P.  C.  Cnrw.  ed.  p.  446.  4  B.  &  C.  829 ;  Reg.  o.  Tracj,  6  Mod.  178 ; 

^  C.  V.  PatDam,  29  Fa.  296.    And  see  Robertson's  Case,  1  Bromi,  295. 

ante,  §  62.  *  Rex  v.  Cope,  1  Stra.  144. 

*  Rex  V.  Fowke,  20  How.  St.  Tr.  1185.  ^  Rex  v.  Robinson,  1  Leach,  37,  2  East 

*  Bex  ».  Knox,  7  How.  St.  Tr.  763.  P.  C.  1010. 

*  Beg.  V.  ParneU,  14  Cox  C.  C.  608.  "  Wilson  v.  C.  96  Pa.  56. 

*  Ante,  §  195.  ^  Rex  v.  Rispal,  1  W.  Bl.  368,  3  Bur. 
'  Post,  §  390.  1320. 

'  Rex  V.  HolliDgberry,  6  D.  &  R.  345,        ^«  Elkin  v.  P.  28  N.  Y.  177. 
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curs  where  a  knot  of  men  go  to  a  public  auction,  on  the  mutual 
understauding  that  one  only  shall  bid  for  any  particular  article, 
and  after  the  auction  is  over  they  shall  resell  among  themselves 
done,  at  fair  prices,  the  articles  bought,  aharing  the  difference  be- 
tween the  buying  and  selling  prices ;  because  owners,  offering 
goods  at  auction,  justly  expect  an  open  competition  from  the 
public'    So  — 

4.  Theatre  —  Hlulng  Actor.  —  Though  an  audience  at  a  theatre 
may  lawfully  express,  by  applause  or  hisses,  the  emotions  which 
naturally  arise  at  the  moment,  yet  a  conspiracy  to  hiss  an  actor, 
or  damage  a  piece,  is  indictable.' 

§  217.  1.  False  Charge  of  Crime.  —  Aside  from  the  corruption 
to  the  course  of  justice  in  the  courts,^  it  is  indictable  to  conspire 
to  charge  one  falsely  with  a  crime,  though  simply  as  slander,* 
where  the  purpose  is  not  to  go  so  far  as  to  get  legal  process 
ugainst  him."    Even  — 

2.  iiMB  than  Crime — (Baetardj). —  The  accusation  need  not 
neceesarily  be  even  of  what  amounts  to  a  crime  ;  for  in  England, 
vhere  fornication  is  only  an  ecclesiastical  olTence,  a  conspiracy  to 
charge  one  wrongfully  with  being  the  father  of  a  bastard  child  is 
indictable,  apparently  without  reference  to  compelling  him  to  pay 
money  for  its  support,  but  simply  on  the  ground  of  defamation  of 
character,  as  bringing  him  into  public  disgrace.'  Therefore  we 
Hhall  probably  hnd  that  Gabbett  too  narrowly  limits  the  doctrine 
Then  he  aays :  "  The  fair  result  of  the  cases  appears  to  be  that 
the  mere  conspiracy  to  slander  a  man  will  not  be  sufficient ;  but 
that  there  must  be  combined  with  it  the  imputation  of  a  crime 
cognizable  either  by  the  temporal  or  ecclesiastical  courts ;  or  else 

'  Levi  o  Levi.  6  C«r.  t  P,  239.  Timberky  k.  Childe,  1  Sid.  68;  Hsu  «. 

*  Clifford  V.  Brandon.  3  Camp.  3S8  ;  Armstrong,  I  Vent  304.  And  see  VoL 
ADonjrmoiu,  cited  6  T.  R.  62S ;  post,  I.  9  591  (3) ;  i  Rnas.  Crimei,  3d  Eng.  ed. 
;  308,  note.  676,  678,  683 ;   Rex  n.  Umpal,  1  W.  B). 

*  PoU.  S219«t  Mq.  ^68,  3  Bur.  1330;  8.  v.  BnchMian,  5  Rar. 

*  S,t>.H[ckling,  13  Vroom,  208,32  Am.  &  J.  317,351,  3S2,  9  Am.  D.  S34;  John- 
It.  19S;  Vol.  I.  S  591.  son  c.  8.  3  Datcher,  313 ;  1  Trem.  P,  C. 

*  C.  V.  Tibbetta,  3  Mau.  536.  And  see  82,  83.  A  dTil  enit  will  lie  for  n  con- 
JohnsoD  f.  S.  2  Dntclter,  313.  So  in  Scot-  apiiacy  to  hanse  n  person  by  baving  him 
land  also.  Alison  Crim.  Lav,  369.  Bat  subje<i^  Co  an  inqaisition  of  Itmacy  with- 
in Scotland  Che  doctrines  of  conspiracy  one  probable  canse.  Darenport ».  Lyncb, 
have  not  been  bh  much  developed  a8  in  6  Jones,  N.  C.  54.1,  And  see  for  the  law 
England  and  this  connCr^'.  of  malicionsprosecnCion,  Bishop  Hon-Con. 

*  Rejf.  V.  Beet,  3  Ld.  Rajm.  1167,  I  Law,  S  21B-250. 
Salk.  174,  6  Mod.   137,  IS3,  Uolt,  151; 
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an  intent,  by  means  of  such  false  charge,  to  extort  money  from 
the  party.**  ^ 

§  218.  1.  Bnrdan  Parish  with  Panper.  — The  English  books  have 
numerous  instances  of  criminal  proceedings  against  overseers  of 
the  poor  and  others,  for  conspiring  to  charge  one  parish  with  the 
support  of  a  pauper  to  the  relief  of  another.    Thus,  — 

2.  ifetting  him  Land,  Ac  —  A  conspiracy  to  let  land  to  a  pauper, 
and  thereby  to  transfer  the  burden  of  his  maintenance,  appears  to 
be  deemed  indictable ;  ^  and  in  some  other  circumstanceis  the  like 
principle  is  recognized.*    But  — 

3.  Procnring  Fanpei's  Marriage.  —  The  common  method  of  cor- 
ruptly changing  the  settlement  is  to  procure  one  pauper  to  marry 
another.  If,  with  no  artifice  or  wrongful  practice,  men  combine 
to  give  paupers  money  to  carry  out  their  own  voluntary  wish  of 
intermarrying,  which  could  not  otherwise  be  gratified,  the  con- 
spiracy is  not  criminal,  whatever  be  its  secret  motive.  On  the 
other  hand,  if  the  marriage  is  to  be  brought  about  through  any 
artifice  or  constraint  of  the  will,  as  by  violence  or  threats  or  other 
undue  means,  the  conspiracy  is  indictable.  Matrimony  is  a  thing 
of  public  interest ;  it  should  be  free  to  all,  yet  imposed  by  force 
or  fraud  on  none ;  and  these  considerations  enter  into  the  decis- 
ion of  this  class  of  questions.^ 

§  218  a.  Falsifying  BCarriaga  Record.  —  Both  as  a  wrong  to  the 
individual  and  as  publicly  detrimental,  a  conspiracy  to  make  it 
appear  of  record,  contrary  to  the  fact,  that  a  marriage  was  cele- 
brated between  two  persons  named,  is  indictable.^ 

§  219.  Thirdly.  Conspiracies  to  disturb  the  Course  of  Govern^ 
ment  and  of  Justice :  — 

1.  OeneraUy  Punishable.  —  In  the  preceding  volume®  we  saw 
what  efforts  to  destroy  the  government,  or  to  impair  any  function 
of  it,  are  punishable  when  put  forth  by  a  single  individual.  And 
tliere  is  scarcely  need  to  add  that  conspiracies  to  do  any  of  these 


1  1  Gab.  Crim.  Law,  252.  See  also 
VoL  I  {  591. 

*  Rex  V.  Edwards,  8  Mod.  320. 

*  Rex  r.  Warne,  1  Stra.  644 ;  Rex  v, 
Flint,  Cas.  temp.  Hardw.  370;  Rex  v. 
Rnsby,  1  Bott  P.  L.  335;  Reg.  v.  Stor- 
wood,  9  Jar.  448 ;  Reg.  v.  Jennings,  1 
^ew  Sess.  Cas.  488;  Rex  v,  Edwards, 
8  Mod.  320. 

*  2  Ross.  Crimes,  3d  Eng.  ed.  681, 


862 ;  Rex  v.  Fowler,  1  East  P.  C.  461 ; 
Rex  V.  Edwards,  8  Mod.  320,  11  Mod. 
886,  2  Stra.  707 ;  Rex  v.  Compton,  Cald. 
246 ;  Rex  u.  Tarrant,  4  Bar.  2106 ;  Rex 
V.  Watson,  1  Wils.  41 ;  Rex  v.  Herbert,  2 
Keny.  466 ;  Rex  v.  Seward,  3  Nev.  &  M. 
557, 1  A.  &  E.  706. 

fi  Dir.  &  F.  §  297 ;  C.  v.  Waterman,  122 
Mass.  43. 

•  Vol.  I.  §  456-485. 
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jeta  are  generally  crimes  on  the  before-explained  ground  of  at- 
tempt'   Thus,  — 

2.  Indlot  fyJMelj  —  Ptooub  of  Court  —  Fabrloats  TssUinonj,  Ac. 
—  A  conspiracy  to  indict  one  falsely,'  or  to  procure  any  process 
against  one  for  purposes  of  oppresaion  or  private  ends,'  or  in  any 
{  way  to  fabricate  or  suppress  testimony  in  a  court  of  justice,*  or  to 

j  prevent  a  prosecution,'^  is  an  indictable  offence.    But  — 

I  3.  Indiot  to   vindioat*.  —  If  while  proceedings  are  pending 

I  sgainst  a  man  for  an  alleged  crime,  combined  persons  procure  an- 

1  other  to  institute  fresh  proceedings  and  cause  him  to  be  indicted 

anew,  proposing  uo  unlawful  means  and  seeking  only  his  honest 
vindication,  they  do  not  pervert  justice,  and  are  not  punishable  as 
conspirators.^ 
§  220.  1.  Not  dlmlDKl  pSTfonned  bj  One.  —  Not  ouly  does  the 
'  doctrine  of  attempt  prevail  under  this  head,  but  that  also  of  com- 

I  t>inations  enhancing  the  public  danger.'    Therefore  a  conspiracy 

I  against  the  government  or  its  justice  need  not  be  to  do  a  thing 

,  which  would  be  criminal  performed  by  one,"    To  illustrate, — 

2.  Ciimiiiai  ProoeedliiE*  for  Frivata  Ends.  —  Coke  states  Sir  An- 
thony Ashley's  case*  as  follows.  Conspirators  were  to  proceed 
criminally  against  him  for  murder,  and  to  divide  among  them- 
selves his  estate  after  his  attainder.  Thereupon  it  was  resolved 
that,  "  be  Sir  Anthony  guilty  or  not  guilty  of  the  said  murder, 
yet  the  defendants  are  punishable  for  the  great  and  heinous  mis- 
demeanor and  conspiracy,  sciL,  for  promising  of  the  said  bribes 
and  rewards  to  suborn  the  said  Henry  Smith  to  accuse  the  plain- 
ti£F  of  the  said  murder  eighteen  years  past,  and  the  articles  in 
writing  to  share  aud  divide  the  estate  of  Sir  Anthony  after  the 
attainder ;  for  this  corrupt  conspiracy,  and  great  and  perilous 
practice  and  misdemeanor,  the  defendants  shall  be  punished, 
let  Sir  Anthony  be  guilty  or  not  in  the  said  crime.     And  it  is 

>  Aate,  S  I9S  (S)  Rex  v   8tBV«DtOD,  S  Eut,  36S;   Rex  v. 

'  Rex  0.  Spragg,  S  Bur.  993  ;  Rex  v.  JohDBon,  3  Show.  I. 

Macdaoiel,   l    Leach,  44;   Sydenhftm  u.  >  Cluidg«  v.  Hoan,  14  Ve».  59,  e.V 

Ketlawaj,  Cro.  Jac.  7,  pi.  9  i  Reg  v.  Best,  >  C.  v  McParluid,  148  MtM.  127. 

1   Salk.  174,  S  Ld.  Raym.  11S7,  S  Mod.  '  Ante,  J  IBOetteq. 

sai ;  I  Hawk.  F.  C  Curw.  ed.  p.  444,  £  3.  '  Rex  v.  Mavbey,  6  TB.  619,  S  Ross. 

*  Slomer  t).  F.  SS  IlL  70,  76  Am.  D.  CrimsB,  Sd  Bog.  ed.  677. 

r86.  B  Ashley's  Case.  tsToSa   See  Parker 

4  S   D   De  Witt,  3  Hill,  S.  C.  38S,  37  D    HuntinKtnii.  3  Oray,  124;    NewaU  v. 

Am.  n.  371.   Rex  v   Mavbey,  S  T.  R.  Jeakiue,  36  Fa.  1S9. 
filtl,  2  ItuH  Crimes, 3d  Eog  ed.  67T-660; 
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a  great  indignity  offered  to  the  king  for  any  subject  to  presume 
to  covenant  or  assume  that  the  king  shall  grant  probation  or  par- 
don, or  that  the  estate  of  any  man  shall  be  shared  and  divided 
before  his  attainder."  There  was  here  a  combined  oppression 
undertaken  against  a  subject  who,  if  guilty,  might  still  claim  to 
have  all  things  against  him  done  in  the  ordinary  course,  together 
with  the  perversion  of  public  justice  to  private  ends.^ 

3.  ABsodations  against  Crime,  —  to  bring  criminals  to  punish- 
ment for  the  public  good,  are  not  illegal.^ 

§  221.  Malicious  Prosecntion.  — "  Neither,"  says  Hawkins, "  doth 
it  seem  to  be  any  justification  of  a  confederacy  to  carry  on  a  false 
and  malicious  prosecution  that  the  indictment  or  appeal,  which 
was  preferred  or  intended  to  be  preferred  in  pursuance  of  it,  was 
insufficient,  or  that  the  court  wherein  the  prosecution  was  carried 
on  or  designed  to  be  carried  on  had  no  jurisdiction  of  the  cause, 
or  that  the  matter  of  the  indictment  did  import  no  manner  of 
scandal,  so  that  the  party  grieved  was  in  truth  in  no  danger  of 
losing  either  his  life,  liberty,  or  reputation.  For  notwithstanding 
the  injury  intended  to  the  party  against  whom  such  a  confederacy 
is  formed  may  perhaps  be  inconsiderable,  yet  the  association  to  per- 
vert the  law,  in  order  to  procure  it,  seems  to  be  a  crime  of  a  very 
high  nature,  and  justly  to  deserve  the  resentment  of  the  law."  • 

§  222.  Procure  Office.  —  "A  conspiracy,"  says  Russell,*  "  to 
obtain  money  by  procuring  from  the  lords  of  the  treasury  the 
appointment  of  a  person  to  an  office  in  the  customs,  is  a  misde- 
meanor at  common  law.  The  counsel  for  the  defendant  proposed' 
to  argue  that  the  indictment  was  bad  on  the  face  of  it,  as  it  was 
not  a  misdemeanor  at  common  law  to  sell  or  purchase  an  office 
like  that  of  a  coast  waiter,  and  that  however  reprehensible  such  a 
practice  might  be,  it  could  only  be  made  an  indictable  offence  by 
act  of  Parliament.  But  Lord  EUenborough,  C.  J.,  said :  *  If  that 
be  a  question,  it  must  be  debated  on  a  motion  in  arrest  of  judg- 
ment, or  on  a  writ  of  error.  But  after  reading  the  case  of  Rex 
V.  Vaughan,*  it  will  be  very  difficult  to  argue  that  the  offence 

^  And  see  1  Hawk.  P.  C.  Cnrw.  ed.  p.  Leeds,  9  Philad.  569 ;  P.  v.  Saunders,  23 

447,  §  4 ,  6th  ed  c.  72,  §  4  ;  S.  t;  Enloe,  4  Mich.  119. 

I>ev  &  Bat.  373 ;  Rex  v  HoUingberry,  4  »  1  Hawk.  P.  C  Curw.  ed.  p.  446,  §  3 

B.  &  C.  329,  6  D.  &  R.  345.  And  see  2  Ross.  Crimes,  3d  Eng.  ed.  676 ; 

'  2  Rajsfl.  Crimes,  3d  Eng.  ed.  677  ;  Bloomficld  v.  Blake,  6  Car.  &  P.  75. 
^%d  «?  Barker,  12  Co.  23.     See  0.  w.  •»  2  Russ.  Crimes,  3d  Eng.  ed  680. 

*  Rex  c.  Vaughan,  4  Bur.  2494. 
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charged  in  the  iDdictment  is  not  a  misdemeanor.'  And  Grose,  J., 
in  passiug  sentence,  likewise  observed  that  there  could  be  no 
doubt  that  the  indictment  was  sufficient,  and  that  the  offence 
charged  wEis  clearly  a  misdemeanor  at  common  law."  >  Further 
jBs  to  which, — 

§  223.  Corrupt  Appointment  —  The  simple  ground  of  an  at- 
t£m[jt  to  pervert  the  administration  of  governmental  affairs 
sccnie  adequate  to  support  the  doctrine  of  the  last  section  even 
in  Eni^land,^  without  adding  thereto  that  of  corrupt  combination 
peculiai-  to  conspiracy.'  But  whichever,  or  whether  both,  be 
deemed  the  true  foundation,  a  fortiori  the  common  law  must  be 
the  saiiio  in  this  country,  where  no  bargaining  for  office  is  allow- 
able. In  a  preceding  chapter,*  we  saw  how  the  Virginia  Oourt 
dealt  with  a  corrupt  conspiracy  in  making  an  appointment  to 
offici.'.*  In  New  York,  it  was  adjudged  to  be  a  crime  for  two 
to  agreo  that  in  consideration  of  the  appointment  of  one  of  them 
to  an  ollice  through  the  procurement  of  the  other,  the  former 
should  resign  or  conduct  the  office  at  the  will  of  the  latter.* 
Utidonhtcdly  any  corrupt  combination  to  disturb  the  due  and 
liunost  oourse  of  governmental  affairs  is  a  common-law  crime. 
MoiTuvor,— 

§  -1^4.  Hat»d  to  Oovsroment  —  Cluui|»a  —  Petition. — In  Eng- 
land, a  conspiracy  to  excite  hatred  in  one  part  of  the  United 
Xiiigdriia  to  the  people  of  another  part;  or  to  create  disaffection 
or  hostility  to  the  government;  or  to  compel  it  by  force  to 
chaugo  the  laws, —  is  indictable ;  but  the  doctrine  is  not  carried 
80  far  as  to  abridge  the  just  liberty  of  popular  debate,  or  of 
pctitinii.'  In  this  country,  we  protect  with  even  nicer  care  the 
rifiht  of  the  masses  to  discuss  public  affairs,  and  to  ask  redress 
for  rral  or  imaginary  grievances;  yet  no  reason  appears  why  the 
y:i;no(al  doctrine  does  not  prevail  here  the  same  as  in  England. 
TIk;  nader,  however,  should  not  forget  that  we  do  not  have 
cuiiiiii'>tL-law  offences  against  the  United  States,  but  only  E^ainst 
the  .StatDS.* 

'  Tiex  1',  Follman,  2  Cunp,  339.  ^  Reg.  r.  Vinceat,   9  Car.  ft  P.   91 ; 

M    Kiisa.  Crime*,  Sd   Eng.   ed.   147;     O'Connell  d.  Iteg.  11  CL  ft  F.  196,  89*; 

■ntf,  g  11)5  (2).  B.  c.  in  earlier  gCages.  2  TovnwDd  St. 

■>  AMI.  S  180  Gt  Mq.  Tr  392 ;    Reg.  p.  Shellarf,  9  C»r.  ft  P. 

*  Auto,  8  S6  (3).  277. 
«  C.  ;■.  CttUagban,  8  V»,  Ca».  460.  »  Vol.  L  {  19S-202. 

«  r.  V.  Squire,  30  Abb.  N.  Caa.  36S, 
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§  225.  Revanne.  —  A  conspiracy  to  lessen  the  govemmental 
revenue  is  indictable  at  the  common-law. '  And  it  is  the  same 
under  the  United  States  statutes.^ 

§  226.  Fourthly.  Conspiracies  to  create  Public  Breaches  of 
ike  Pecu:e:  — 

1.  In  Natnre  of  Attempt.  —  All  breaches  of  the  peace  even  by 
one,  all  employment  of  physical  force  even  to  the  injury  of 
individuals  only,  being  indictable,^  there  is  little  scope  for  con- 
spiracies of  this  kind,  except  when  they  are  punishable  as  at- 
tempts on  principles  before  laid  down.*    Still, — 

2.  Specified.  —  Riots  and  the  like  are  partly  executed  con- 
spiracies to  break  the  peace ;  and  there  may  be  combinations  to 
commit  them,  indictable  as  conspiracies  before  they  ripen  into 
the  substantive  offences.*  Under  our  present  head,  however,  we 
have  few  judicial  decisions.^ 

§  227.  Fifthly.  Conspiracies  to  create  Public  Nuisances  and 
do  Other  Similar  Injuries:  — 

OeneraL  —  We  have  the  like  paucity  of  decisions  under  this 
head  as  under  the  last  But  unquestionably  this  sort  of  evil 
combination  is  within  the  general  doctrine  of  conspiracy.  To 
illustrate, — 

§  228.  Religion  —  Bepnltnre,  &o.  —  ^ The  same  principle,"  says 
Gabbetty'  ^^  which  restrains  any  combination  to  defeat  the  public 
justice  of  the  country  must  also  apply  to  conspiracies  to  subvert 
religion.^  And  even  a  confederacy  to  do  an  act  which  offends 
against  public  decency  and  good  manners  will  be  sufficient  to 
maintain  an  indictment  for  a  conspiracy ;  as,  in  Young's  Case, 
where  the  master  of  a  workhouse,  a  surgeon,  and  another  person 
had  conspired  to  prevent  the  burial  of  a  person  who  died  in  the 
workhouse,  —  the  taking  of  a  dead  body,  whether  for  the  purpose 
of  dissection  or  for  any  indecent  exhibitions,  being  contra  bonos 
fnores,  and  therefore  indictable."*    And  — 

§  229.    1.  ^7ider  Doctrine.  —  This  doctrine  may  be  extended 

^  Rex  9.  Starling,  1  Sid.  174;  1  Gab.         «  Ante,  §  195  (2). 
CiinL  Law,  246 ;  Reg.  v.  Blake,  6  Q.  B.         *  2  Chit.  Crim.  Law,  006,  note;  1  Gab. 

126.  Crim.  Law,  846. 

*  V.  S.  V.  Dennee,  3  Woods,  47 ;  U.  S.         *  See  Hunter's  Case,  1  Swinton,  550 ; 

V-  MiDer,  3  Hughes  C.  C.  553;  U.  S.  v.  Anderson  v.  C.  5  Rand.  627,  16  Am.  D. 

Bmdakopf,  6  Bis.  259;  U.  8.  v.  Graff,  14  776;  U.  S.  v.  Doyle,  6  Saw.  612. 
Blatch.  381 ;  U.  8.  v.  Walsh,  5  Pil.  58.  ?  1  Gab.  Crim.  Law,  245,  246. 

'  Vol  I.  {  548.    See  ante,  "  Assanlt ; "         >  Fitzg.  64. 
dim.  Fro.  I  $  207.  •  Young's  Case,  cited  2  T.  R.  734. 
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wide,  to  cover  any  public  interest  which  the  law  has  established. 
For  example, — 

2.    Defeat  Operation   of  Statute  —  (Repeal).  —  A   conspiracy  to 

defeat  the  operation  of  a  statute  of  a  public  nature  is  indictable.^ 
But  we  have  a  ruling  that  if  the  statute  is  repealed  before  trial, 
no  conviction  can  be  had.^  As  to  which,  the  repeal  of  a  statute 
ends  proceedings  under  it. ^  But  an  indictment  for  a  conspiracy 
to  defeat  a  statute  is  at  common  law,  not  upon  the  statute.  And 
it  is  difficult  to  see  how  the  repeal  of  the  statute  can  obliterate 
the  already  committed  common-law  crime,  while  the  law  under 
which  it  was  perpetrated  —  namely,  the  common-law  rule  that  it 
is  punishable  to  conspire  to  defeat  the  legislative  will  —  remains.* 
§  230.  Sixthly.  Conspiracies  concerning  Labor  and  Wages^ 
and  the  Like :  — 

1.  Dootrine  defined.  —  Competition  in  the  various  activities  of 
life  is  one  of  the  most  beneficent  forces  among  men.  It 
strengthens  the  race  and  keeps  individuals  from  mischief  by 
stimulating  activity;  promotes  the  happiness  of  all,  and  pre- 
vents famine  and  other  like  suffering,  by  causing  the  commodi- 
ties to  be  in  plentiful  supply  and  at  prices  not  unjust;  and  it 
preserves  trade,  labor,  manufactures,  finance,  and  all  like  things 
at  an  even  and  equitable  balance.  In  the  nature  of  affairs,  it 
is  so  seldom  in  the  power  of  a  single  individual  unaided  to  do 
any  effectual  act  toward  the  destruction  of  competition  that  the 
common  law  has  not  heretofore  very  clearly  and  certainly  de- 
fined any  offence  of  this  sort  as  committed  by  one, — the  facts  not 
having  furnished  the  needful  cases.  But  conspiracies  to  impair 
competition  by  monopolies,  and  other  like  combinations,  have 
always  been  regarded  as  criminal.*  And  when  to  this  sort  of 
conspiracy  is  added,  as  in  the  facts  of  most  cases,  some  unlawful 
means,  its  indictability  is  beyond  question. 

2.  Labor  and  Wages.  —  It  is  in  the  line  of  competition,  and 
every  way  just,  for  a  laborer  to  seek  an  enhancement  of  his 
wages,  and  for  an  employer  to  desire  to  depress  them.  The  end 
is  lawful,  and  especially  in  the  laborer  it  is  commendable.  But 
when  the  means  devised  for  this  just  end  is  the  destruction  of 


1  Hazen  v,  C.  23  Pa.  S55;  Reg.  v, 
Bonn,  12  Cox  C  C.  316,  4  Eng.  Rep.  564. 
See  ante,  §  224. 

a  PoweU  V.  P.  5  Hun,  169. 
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competition  by  men  combining  to  shut  others  out  from  the  bene-  ' 
fits  which  they  claim  for  themselves,  or  to  violate  their  agree- 
ments, or  to  commit  assault  and  battery  and  other  breaches  of 
the  peace,  or  to  wield  the  power  of  numbers  for  the  impoverish-  j 
ment  of  those  who  refuse  to  join  or  co-operate  with  them,  or  to  •' 
move  suddenly  and  together  in  a  manner  to  injure  the  public  or  ' 
even  one  person,  the  conspiracy  is  a  public  harm  calling  loudly  ' 
for  punishment     Taking  up  here  the  blended  line  of  adjudica- 
tion and  reason,  — 

3.  zsngUsh  Doctrine.  —  The  subject  of  this  class  of  conspiracies 
has  been  frequently  before  the  English  courts,  and  it  is  in  Eng- 
land in  some  measure  affected  by  acts  of  Parliament.^  Precisely 
what  is  pure  common-law  doctrine  there  it  is  not  easy  to  state. 
But  in  general  terms,  combinations  —  at  least,  some  sorts  of 
combinations  —  among  workmen  to  raise  the  price  of  wages,  and 
other  conspiracies  of  the  like  nature,  are  indictable  under  the 
English  common  law.*  "Each  may,'*  said  Grose,  J.,  "insist  on 
raising  his  wages  if  he  can ;  but  if  several  meet  for  the  same  pur- 
pose it  is  illegal,  and  the  parties  may  be  indicted  for  a  conspir- 
acy,"*—  an  expression  which  we  may  presume  the  learned  judge 
to  have  made  with  some  idea  in  his  mind  of  unlawful  means.  It 
was  adjudged  indictable  to  conspire  to  impoverish  a  man  by  pre- 
venting him  from  working  at  his  trade.  This  decision  is  excel- 
lent in  law,  yet  in  announcing  it  Lord  Mansfield  said,  what  would 
now  be  regarded  as  requiring  some  qualification:  "Persons  in 
possession  of  any  articles  of  trade  may  sell  them  at  such  prices 
as  they  individually  may  please;  but  if  they  confederate  and 
agree  not  to  sell  them  under  certain  prices,  it  is  conspiracy.  So 
every  man  may  work  at  what  price  he  pleases,  but  a  combination 
not  to  work  under  certain  prices  is  an  indictable  offence. "  *  In 
a  later  case,  Erie,  J.,  perhaps  with  a  view  of  conforming  to  the 
Statute  of  6  Geo.  4,  c.  129,  §  4,  yet  distinctly  qualifying  the 
words  of  Lord  Mansfield,  stated  it  as  settled  "  that  workmen  are 
at  liberty,  while  they  are  perfectly  free  from  engagement,  and 
have  the  option  of  entering  into  employ  or  not,  to  agree  among 

^  2  Hiu».  Crimes,  3d  Eng.  ed.  688.  *  In  Rex  v.  Mawbej,  6  T.  H.  619,  686. 

And  Bee  ante,  §  175,  note,  par.  5;  Reg.  *  Rex  t;.  Eccles,  1   Leach,  274,  276. 

0.  Banld,  13  Cox  C.  C.  282.  And  gee  Reg.  r.  Hewitt,  5  Cox  C.  C.  162; 

^  See  ante,§  200;  Rex  v.  Bykerdike,  Reg.  t;.  Shepherd,  11  Cox  C.  C.  326. 
1  Moodj  &  R.  1 79 ;  Rex  v.  Norris,  2  Kenv. 
30a 
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themselves  to  say,  'We  will  not  go  into  any  employ  unless  we 
can  get  a  certain  rate  of  wages. '  "  This  he  deemed  to  be  the 
utmost  extent  of  the  right  If,  for  example,  persons  conspire  to 
persuade  the  workmen  whom  a  man  may  have  in  his  employ- 
ment to  leave  him  unless  he  will  raise  their  wages,  or  otherwise 
change  the  manner  of  conducting  his  business,  —  or  conspire  to 
force  persons  by  intimidation  to  leave  their  employment, — the 
conspiracy  is  indictable.^  Yet  here  we  come  upon  another  pro- 
vision of  the  statute. 2  Indeed,  the  whole  subject  is  in  modern 
times  so  far  regulated  by  statutes  that  it  is  nearly  useless  to 
look  into  any  recent  English  reports  for  help  concerning  the 
doctrines  of  the  common  law. 

§  231.  American  Doctrina  —  In  a  general  way,  we  accept  as 
pertaining  to  our  common  law  the  teachings  of  the  older  Eng- 
lish books  on  this  subject.'  Yet  we  do  not  follow  them  ser- 
vilely, or  without  regard  to  the  conditions  of  our  country  and 
to  the  modern  manners.  Looking  back  a  little  in  date  for  the 
cases,  under  a  New  York  statute  making  indictable  conspiracies 
"to  commit  any  act  injurious  to  .  .  .  trade  or  commerce,"  the 
court  held  that  a  combination  of  journeymen  workmen,  of  any 
trade  or  handicraft,  to  compel  master-workmen  or  other  journey- 
men to  obey  rules  established  by  the  conspirators  for  the  regula- 
tion of  the  price  of  labor,  is  within  the  prohibition.  And 
Savage,  C.  J.,  observed:  "It  is  important  to  the  best  interests  of 
society  that  the  price  of  labor  be  left  to  regulate  itself,  or, 
rather,  be  limited  by  the  demand  for  it.  Combinations  and 
confederacies  to  enhance  or  reduce  the  prices  of  labor,  or  of  any 
article  of  trade  or  commerce,  are  injurious.  They  may  be  op- 
pressive, by  compelling  the  public  to  give  more  for  an  article  of 
necessity  or  of  convenience  than  it  is  worth;  or,  on  the  other 
hand,  by  compelling  the  labor  of  the  mechanic  for  less  than  its 
value.  Without  any  officious  or  improper  interference  on  the 
subject,  the  price  of  labor  or  the  wages  qf  mechanics  will  be 
regulated  by  the  demand  for  the  manufactured  article,  and  the 


I  Reg.v.  D!iffield,5CoxC.C.404,427,         •  C.  v.  Hunt,  4  Met.  111,38  Am.  D. 


431,  &c. 

2  And  see  Reg.  v.  Rowlands,  17  Q.  B. 
671,  2  Den.  C.  C.  364,  5  Cox  C.  C.  436; 
Reg.  V.  Bonn,  12  Cox  C.  C.  316,  4  Eng. 
Rep.  564;  Reg.  v.  Druitt,  10  Cox  C.  C. 
592 ;  Keg.  v.  Hibbert.  13  Cox  C.  C.  82. 
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yalne  of  that  which  is  paid  for  it ;  but  the  right  does  not  exist 
either  to  enhance  the  price  of  the  article  or  the  wages  of  the 
mechanic  bj  any  forced  or  artificial  means.  The  man  who  owns 
an  article  of  trade  or  commerce  is  not  obliged  to  sell  it  for  any 
particular  price,  nor  is  the  mechanic  obliged  by  law  to  labor  for 
any  particular  price.  He  may  say  that  he  will  not  make  coarse 
boots  for  less  than  one  dollar  per  pair ;  but  he  has  no  right  to 
say  that  no  other  mechanic  shall  make  them  for  less.  The 
cloth  merchant  may  say  that  he  will  not  sell  his  goods  for  less 
than  so  much  per  yard,  but  has  no  right  to  say  that  any  other 
merchant  shall  not  sell  for  a  less  price.  If  one  individual  does 
not  possess  such  a  right  over  the  conduct  of  another,  no  number 
of  individuals  can  possess  such  a  right.  All  combinations, 
therefore,  to  effect  such  an  object  are  injurious,  not  only  to  the- 
individuals  particularly*  oppressed,  but  to  the  public  at  large. "  ^ 
Probably  a  careful  examination  will  show  that  all  these  com- 
binations are,  in  the  end,  even  more  injurious  to  those  who. 
enter  into  them  than  to  any  third  persons;  and  especially  more 
injurious  to  the  parties  when  they  succeed  than  when  they  fail, 
to  accomplish  their  object.  ^ 

^  p.  p.  Fisher,  14  Wend.  9,18.    And  see  which  are  the  result  of  it,  will  he  com-i 
Master  Stevedores'  Association  v.  Walsh,  mensnrate  with  each  other,  and  regulate  • 
2  Dalj,  1 ;  Morris  Rnn  Coal  Co.  v.  Bar-  themselves  as  the  drops  of  water  And  their 
day  Coal  Co.  68  Pa.  17.3,  8  Am.  R.  159.  respective  positions  in  the  ocean,  by  means 
*  1.  Practical  Effects.  —  As   in  the  which  will  create  no  violent  upheaval  of 
natural  world,  so  in  the  world  of  labor  things,  if  left  free  from  the  disturbing 
and  affairs,  the  forces  which  proceed  from  force  of  extraneous  influences.    But  if 
the  Author  of  all  Things  work  their  due  there  Is  a  combination  to  raise,  hy  arti- 
hinnony  and  establish  an   equilibrium,  flcial  means,  the  price  of  wages,  and  it 
The  law  of  these  forces  is  one  of  the  laws  succeeds,  there  follows  an  unnatural  in- 
oC  God.     And  it    is  worthy  to   be   ac-  flux  of  labor  into  the  particular  busiuess, 
cepted,  whether  already  it  is  or  not,  as  a  and  soon  a  part  of  the  workmen  cease 
law  of  the  land.    A  combination  by  artt-  to  have  employment,  or  else  the  price 
flcial  means  to  disturb  this  equilibrium  is  of  their  wages  is  unduly  depresBed.    So 
a  violation  of  this  law,  and  it  ought  to  be  where  there  is  a  combination  to  depress 
poniihed.     But  in    this  instance  as  in  the  wages,  if  it  is  successful  it  dimin- 
othets,  the  sinner  suffers  more  than  those  ishes  the  number  of  laborers  in  the  par- 
whom  he  sins  against.    For  example,  if  ticnlar  employment,  then  labor  becomes 
workmen  combine  by  a  strike  to  raise  the  scarce,  then  the  price  is  unduly  elevated, 
ptice  of  their  wages,  whatever  injury  they  And  the  true  prosperity  of  the  country, 
inflict  upon  their  employers,  they  bring  and  especially  of  the  particular  class  of 
pw»t  loss  and  suffering  to  themselves,  the  community   who  are  engaged  in  a 
^d  if  they  are  successful,  the  penalty  given  employment,  whether  as  employ- 
&U>  heavier  upon  them  than  if  tliey  are  ers  or  employed,  demands  that  all  such 
^-   And  as  to  both  employer  and  em-  combinations  be,  in  some  way,  suppressed. 
P^ed,  it  is  plain  that  demand  and  sup-  But  this  may  be  true,  while  yet  the  com- 
ply^ whether  of  labor,  or  of  commodities  bination  is  not  indictable;  and.whether- 
▼01- 11.-9  129. 
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§  232.  Bcotoh  Dootrina.  —  This  subject  seems  now  to  be 
regulated  in  Scotland  by  statutes,  the  same  as  it  is  in  England. 
But  Hume  has  some  old  cases,  decided  before  the  coming  of  the 
modern  enactments,  as  follows:  "To  the  list  of  offences  con- 
cerning trade,  we  have  to  add  that  of  the  unlawful  combination 
of  workmen  to  raise  their  wages.  When  such  a  project  is 
attended,  as  has  often  been  the  case,  with  a  tumultuous  con- 
vocation of  the  lieges,  or  violence  to  the  persons  or  property  of 
individuals,  or  the  writing  of  incendiary  letters,  or  threats  of 
mischief  to  masters  or  employers,  it  never  has  been  doubted  that 
there  is  here  suflScient  matter  for  a  criminal  indictment.  The 
violence  done,  the  tumult  raised,  the  threats  used,  are  here 
themselves  the  substantive  grounds  of  charge;  and  that  these 
things  happened  in  pursuance  of  a  combination  of  workmen  to 
raise  their  wages,  is  an  ingredient  or  qualification  only  of  the 
main  accusation.  But  some  thought  it  not  so  clear  whether  the 
same  were  true  of  a  combination  to  raise  wages  not  accompanied 
with  any  act  of  violence  or  disorder,  and  prosecuted  only  in  the 
course  of  the  sudden  striking  of  work  by  numbers  at  one  time, — 
the  raising  of  funds  to  support  the  adherents  of  the  cause, — the 
refusal  to  work  or  hold  intercourse  with  those  who  dissent,  and 
other  like  measures,  tending  to  distress  their  employers,  and 
thus  to  force  them  into  their  terms.  "^ 

§  233.  1.  Praotioai  Conoiiuions.  —  Having  considered  the  prin- 

an  English  barrister,  whose  obserrations 
appear  in  the  Report  on  Trades'  Societies 
and  Strikes,  published  by  the  National 
Association  for  the  Promotion  of  Social 
Science,  a.  d.  1860,  p.  339,  since  "the 
rate  of  wages  fixed  by  statute  was  in 
every  case  the  maximum  rate  which 
either  the  masters  might  give  or  work- 
men receive,  so  long  as  such  legal  rate 
existed  a  demand  by  either  one  or  more 
workmen  of  wages  above  the  legal  rate 
was  a  contempt  of  the  statute  law."  And 
see  Mr.  Longe's  article  for  much  inter- 
esting matter  on  the  subject,  including 
various  statutory  provisions.  The  result 
is  that  perhaps  at  no  time  has  the  stat- 
utory law  of  England  been  such  as  to 
leave  there  the  question  of  the  conspira- 
cies we  are  considering  precisely  as  it 
stands  in  this  country. 

1  1  Hume  Crim.  Taw,  2d  ed.  488,  489. 


it  is  or  not  will  depend  upon  the  nature 
of  it,  and  the  means  it  uses  to  effect  its 
objects,  and  some  other  things  of  this 
sort,  as,  also,  the  decision  will  be  influ- 
enced much  by  the  peculiar  views  of  the 
judges  before  whom  the  question  comes. 
The  true  remedv  for  the  evils  we  are  con- 
sidering  is  enlightenment.  The  obstacle 
to  this  remedy  is  that  men  wiU  not  be 
enlightened.  Short-sighted  employers  are 
always  in  the  majority,  and  short-sighted 
employees  constitute  so  nearly  the  whole 
mass  that  the  voice  of  just  reason  finds 
scarcely  a  listener.  So  law  must  step  in, 
and  within  its  proper  limits  take  the  place 
of  enlightenment. 

2.  In  England,  —  indictments  for  this 
sort  of  offence  have  almost  always  been 
more  or  less  regulated  by  statutes.  We 
saw  in  the  first  volume  ((  453)  that  at  one 
time  there  were  statutes  fixing  the  price 
of  wages.     And  as  remarks  Mr.  Longe^ 
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ciples  on  which  the  law  of  these  labor  conspiracies  proceeds, 
we  might  now  leave  it  to  be  applied  to  the  changeful  cases  as 
they  arise.  Still  it  is  believed  that  something  more  definite 
will  be  helpful.  Undoubtedly  there  are  courts  that  will  stop 
short  of  giving  the  principles  their  full  applications  when  they 
operate  to  convict  of  crime  poor  men  who  are  striving  to  mend 
their  situations  by  means  which  seem  to  them  just.  But  no 
ideas  of  natural  right,  however  sincerely  entertained,  should 
be  accepted  in  legal  things  as  an  excuse  for  those  who  do  acts 
violative  of  the  rights  Of  others  or  of  the  order  of  society.^ 
Now, — 

2.  Ck>mbliiing  simply  to  raise  Wages.  —  Whatever  the  language 
of  some  of  the  old  cases,  no  lawyer  of  the  present  day  would  hold 
it  indictable  for  men  simply  to  associate  to  promote  their  own 
interests  or  specifically  to  raise  their  wages.  ^  If  the  means 
adopted  were  mutual  improvement  of  their  mental  or  physical 
powers,  mutual  instruction  in  the  methods  of  doing  their  work, 
mutually  inquiring  and  imparting  information  as  to  the  wages 
paid  in  other  localities,  or  anything  else  of  the  like  helpful 
nature,  severally  enabling  the  members  to  obtain  higher  wages, 
nothing  could  be  more  commendable,  and  nothing  further  from 
the  inhibitions  of  the  law.  Or  if  employers  should  combine  ^ 
simply  to  reduce  wages,  not  proposing  any  unlawful  means, 
perhaps  we  might  not  so  much  commend  them,  yet  still  they 
would  stand  under  no  disfavor  from  the  law.  The  result  of 
which  is  that  a  conspiracy  to  enhance  or  reduce  wages  is  not 
indictable  per  «€,  while  yet  it  may  be  so  by  reason  of  proposed 
unlawful  means.     Some  of  the  unlawful  means  are, — 

3.  Breaoh  of  Contraot.  —  For  workmen  to  conspire  to  violate 
their  own  contracts  with  their  employers,  or  to  persuade  others 
under  contract  to  do  the  sapae,  is  a  crime.*  The  violation  of  a 
contract  by  one  is  an  unlawful  act,  though  only  of  the  civil  sort,  ' 
and  a  conspiracy  to  bring  about  such  a  violation  is,  therefore, 
indictable  within  explanations  in  the  earlier  parts  of  this  sub- 
title.   Again, — 

4.  Strike  where  no  Contraot.  —  In  civil  jurisprudence,  one  may 
hire  away  another's  servant  who  is  not  under  contract,  if  done  in 
the  pursuit  of  his  own  lawful  business.     But  if  from  malice, 

*  Vol  L  §  341  (1),344,  499a.  >  Dir.  &  F.  §  808. 

'  AstOi  S  S80  (8),  231 ;  Dir.  &  F.  {  306. 
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from  lascivious  seduction  in  the  case  of  a  female  servant,  or 
/     from  any  other  motive  which  the  law  deems  evil,  one  entices 
away  another's  employee  or  servant,  even  though  not  under  con- 
j      tract,  he  is  liable  in  an  action  for  damages.^    On  this  ground, 
I      if  there  were  no  other,  it  is  indictable  to  conspire  to  injure  an 
employer,  or  to  disturb  the  public,  or  to  compel  any  action  from 
any  man,  by  suddenly  leaving,  or  by  inducing  others  suddenly  to 
leave,  any  lawful  employment,  — the  case  here  contemplated. not 
being  one  in  which  a  workman  changes  his  service  for  a  more 
agreeable  one  or  for  higher  compensation.*    Where  this  sort  of 
conspiracy  extends,   as  it  commonly  does,  to  the  keeping  of 
others  out  of  the  employment  forsaken,  thus  destroying  com- 
petition,' a  fresh  element  of  indictability  appears. 

6.  Boycott.  —  "The  essential  idea  of  boycotting,  whether  in 

Ireland    or  the  United   States,    is  a  confederation,   generally 

secret,  of  many  persons  whose  intent  is  to  injure  another  by 

preventing  any  and  all  persons  from  doing  business  with  him, 

j  through  fear  of  incurring  the  displeasure,  persecution,  and  ven- 

/    geance  of  the  conspirators. "  *    It  is  the  right  of  every  man  to 

I    pursue  his  lawful  calling  in  his  own  way ;  and  there  cannot  be 

and  there  is  not  any  doubt  that  a  conspiracy  to  boycott  a  man  is 

indictable.*^ 

6.  Unlawful  Compalsion.  —  The  great  principle  of  competition^ 
involves  the  right  of  every  man  to  regulate  his  business  and  his 
:  conduct  in  his  own  way,  except  that  he  must  violate  no  law. 
For  example,  assuming  a  labor  association  to  be  lawful,  which 
it  may  be,  any  individual  workman  is  free  to  join  it  or  not  as  he 
chooses.  And  an  employer  may  exercise  his  choice  by  taking 
the  workman  into  his  service  or  not.  Thereupon  it  is  an  in- 
dictable conspiracy  for  other  workmen  to  agree  to  quit  their 
employer  in  a  body  if  he  has  in  his  service  or  if  he  refuses  to 
take  into  his  service  the  one  who  has  exercised  his  own  choice, 
whatever  it  may  have  been.^  This  sort  of  conspiracy  assumes 
multitudinous  forms,  and  they  need  not  be  further  specified.  It 
is  believed  that  its  end,  when  it  is  the  compelling  of  any  man 

^  Bishop  Non-Con.  Law,  §  371.  ^  Cramp  v.  C.  supra ;  S.  v.  Glidden,  5S 

^  Dir.  &  F.  §  303,  304.  Conn.  46,  3  Am.  St.  23. 

«  Ante,  §  230  (1 ).  *  Ante,  §  230  (1). 

«  Fftnntleroy,  J.  in  Cramp  v.  C.  84  Va.  ?  Dir.  &  F.  §  305 ;  S.  v.  Donaldson,  3 

927,  10  Am.  St.  895,  906.  Vroom,  151 ;  S.  o.  Stewart,  59  Vt.  27!),  59 


Am.  B.  710. 
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to  abandon  his  lawful  choice  and  do  anything  against  his  will, 
more  especially  if  the  ultimate  aim,  or  end  of  the  end,  is  to 
destroy  competition  in  the  particular  thing,  is  unlawful  per  «6, 
and  its  indictability  is  complete  aside  from  any  contemplation 
of  unlawful  means. 

7.  other  Practical  ConcltiBions,  —  together  with  the  forms  of 
the  indictment  in  the  varying  cases,  appear  in  ^^  Directions  and 
Forms."! 

§  234.  Seventhly.  Conspiracies  against  both  Individuals  and 
the  Community:  — 

General  —  That  the  object  of  a  conspiracy  is  to  injure  both  the 
public  and  a  private  person  is  an  enhancement  of  its  guilt,  cer- 
taiuly  never  a  diminution  of  it.  On  this  double  ground  rest 
most  of  the  conspiracies  we  were  last  considering.  Further  to 
particularize, — 

§  235.  1.  Chaatity.  —  It  is  a  double  injury,  to  the  individual 
and  to  the  public,  to  combine  for  the  promotion  of  any  form  of 
sexual  debauchery.  So  that,  for  example,  a  conspiracy  to  pro- 
cure a  young  woman  to  have  carnal  intercourse  with  a  man  is 
indictable,  especially  if  force  or  false  pretences  are  to  be  used 
with  her,  and  probably  if  they  are  not,  even  in  localities  where 
fornication  and  adultery  are  not  crimes.  *  A  fortiori^  the  con- 
spiracy is  80  if  there  is  to  be  a  marriage  ceremony,  invalid  in 
law,  but  believed  by  her  to  be  good.*    Again, — 

2.  Undue  Marriage  —  Fornication.  —  A  confederacy  to  assist  a 
female  infant  to  escape  from  her  father's  control,  with  a  view  to 
marry  her  against  his  will;*  or  to  commit  fornication  with  her, 


^  Dir.  &  F.  I  301-308, 313-316. 

'  Reg.  V,  Mears,  2  Den.  C.  C.  79, 
Temp.  &  H.  414,  15  Jar.  66,  1  Eng.  L. 
&  Eq.  581 ;  Hex  r.  Delaval  3  Bar.  1434 ; 
ADdenon  v.  C.  5  Rand.  627, 16  Am.  D. 
776.  The  trae  doctrine  is  believed  to  be, 
ud  it  has  been  so  laid  down,  that  a  con- 
spiracy to  sednce  a  female  is  indictable 
vithoDt  reference  to  the  nnlawfulness  of 
proposed  means.  "  Unlawful."  —  And 
Caton,  C.  J.  said  :  "  U  the  term  nnlawfnl 
(in  the  definition  of  a  common -law  con- 
Bpiracjr]  means  criminal,  or  an  offence 
^aioat  the  criminal  law,  and  as  such 
pQsishable,  then  the  objection  taken  to 
this  indictment  is  good ;  for  sednction,  by 
<Nir  law,  is  not  indictable  and  punishable 


as  a  crime.  Bat  by  the  common  law  gov- 
erning conspiracies  the  term  is  not  so 
limited."  Smith  v,  P.  25  III.  17,  23,  76 
Am.   D.  780.    See  ante,  §  178. 

*  S.  V.  Marphy,  6  Ala.  765,  41  Am.  D. 
79 ;  Kespublica  v.  Hevice,  2  Yeates,  1 14. 

4  Mifflin  t;.  C  5  Watts  &  S.  461,  40 
Am.  D.  527.  And  see  Reg.  v.  Blacket, 
7  Mod.  39;  Rex  v.  Thorp,  5  Mod.  221 ; 
Rex  V.  Serjeant,  Ryan  &  Moody  N.  P. 
352.  Tet  it  was  held  in  a  civil  case  that 
a  parent  cannot  maintain  an  action  for 
enticing  from  his  service  a  daughter  be- 
tween twelve  and  eighteen,  and  procuring 
her  marriage  to  a  man  of  bad  character, 
including  fraudulent  representations  to  the 
city  clerk  and  to  the  magistrate.    And 
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of  course  against  his  will,^  —  is  indictable  at  the  common  law. 
And  the  same  is  true  if  the  object  of  the  confederacy  is  to 
entrap  a  girl  by  fraud,  or  coerce  her  by  force,  into  a  marriage.^ 
Likewise,  — 

8.  Prostitution.  —  It  is  indictable  to  conspire  to  persuade  a 
young  girl,  even  though  not  alleged  to  be  chaste,  to  become  a 
common  prostitute.^ 

4.  All  snch  Combinations  —  are  gross  violations  of  the  public 
interests,  on  the  one  hand ;  and  of  private  rights,  private  virtue, 
and  private  happiness,  on  the  other. 

V.  Statutory  Conspiracies. 

§  236.  In  Some  of  the  States,  —  as,  Maine,^  New  York,  New 
Jersey,  Pennsylvania,^  Georgia,  Indiana,^  lowa,^  and  perhaps  a 
few  others,  there  are  statutes  more  or  less  regulating  this  offence. 

§  237.  1.  New  Tork  —  took  an  early  lead  in  this  sort  of  legis- 
lation. Intending  simply  to  embody  the  common  law,  its  Revised 
Statutes  had  the  following  provision :  "  If  two  or  more  persons 
shall  conspire,  either  (1)  to  commit  any  offence ;  or  (2)  falsely 
and  maliciously  to  indict  another  for  any  offence,  or  to  procure 
another  to  be  charged  or  arrested  for  any  such  offence ;  or  (3) 
falsely  to  move  or  maintain  any  suit ;  or  (4)  to  cheat  and  de- 
fraud any  person  of  any  property  by  any  means  which  are  in 
themselves  criminal ;  or  (5)  to  cheat  and  defraud  any  person  of 
any  property  by  any  means  which,  if  executed,  would  amount  to 
a  cheat,  or  to  obtaining  money  or  property  by  false  pretences ; 
or  (6)  to  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce ;  or  for  the  perversion  or  obstruc- 


Dewey,  J.  observed :  "  If  the  marriage  of 
the  daughter  was  a  legal  act  [that  is,  if 
the  marriage  was  valid],  from  the  time 
of  its  consummation  the  daughter  was 
legally  discharged  from  all  further 
duties  to  perform  service  for  her  parent, 
having  assumed  new  relations  inconsist- 
ent therewith.  The  only  question,  there- 
fore, is  whether  the  marriage  of  the 
daughter  was  a  legal  one."  Hervey  v. 
Moseley,  7  Gray,  479,  483,  66  Am.  D. 
515. 

1  Rex  V.  Grey,  9  How  St.  Tr.  127,  1 
East  P.  C.  460,  1  Gab.  Crim.  Law,  247 ; 
8.  c.  nom.  Gray's  Case,  Skin.  81. 
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<  Rex  V.  Wakefield.  8  Townsend  St 
Tr.  112,  1  Bishop  Mar.  Div.  &  S.  §  512,  2 
Lewin,  279,  2  Ross.  Crimes,  3d  Kng.  ed. 
686. 

»  Reg.  V.  Howell,  4  Fost.  &  F,  160. 

4  See  S.  t;  Ripley,  31  Me.  386 ,  S.  r. 
Hewett,  31  Me.  396. 

»  Clary  ».  C.  4  Pa.  210.  In  this  State 
there  are  some  relevant  old  English  enact- 
ments in  force.  See  Lewis  Crim.  Law, 
206. 

^  Landringham  v,  S.  49  Ind.  1S6. 

7  S.  V.  Stevens,  30  Iowa,  391. 
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tion  of  justice  or  the  due  administration  of  the  laws,  —  they  shall 
be  deemed  guilty  of  a  misdemeanor."  The  statute  had  likewise 
the  provisioa,  already  mentioned,^  that  there  must  be  an  overt 
act  in  all  conspiracies  except  those  to  commit  a  felony  upon  the 
person  of  another,  or  arson,  or  burglary.  And  it  declared  that 
no  conspiracies  other  than  those  therein  enumerated  should  be 
crimes.^  The  reader  perceives  that  this  attempt  to  define  and 
give  bounds  to  the  common  law  resulted  in  restricting  it.  And 
the  author  is  not  aware  that  in  other  States  there  are  equivalent 
restrictions. 

2.  New  Jenay  —  has  the  New  York  defining,  yet  omitting  the 
restrictive  clause.  So  that  in  this  State  there  are  indictable  con- 
spiracies not  within  the  statute.' 

§  238.  United  States.  —  There  being  no  common-law  offences 
against  the  United  States,^  our  National  Statutes  contain  numerous 
provisions  for  the  punishment  of  conspiracies  within  its  jurisdic- 
tion. Some  of  those  provisions  have  been  passed  upon  by  the 
courts.  Not  entering  into  their  details,  the  author  will  here 
simply  cite  various  cases  under  them.^ 

YI.  Remaining  and  Connected  Questions* 

§  239.  Merger.  —  The  question  whether  a  conspiracy  to  commit 
an  offence  is  on  being  executed  merged  in  the  offence  committed, 
and  if  so  under  what  circumstances,  was  sufficiently  examined  in 
the  preceding  volume.® 

§  240.  1.  Bflledemeanor.  —  In  the  absence  of  any  contrary  stat- 
ute, conspiracy  is  misdemeanor,  even  where  its  object  is  the  com- 
mission of  a  felony.^ 

2.  How  Punished.  —  The  common-law  punishment  of  misde- 


^  Vol.  I.  §  432 ;  ante,  $  192  (2). 

*  P.  9.  FiBher,  14  Wend.  9,  U,  28  Am. 
D.501. 

*  S.  V.  Norton,  3  Zab.  33. 

*  Vol  L  §  198-202. 

*  U.  S.  r.  Cole,  5  McLean,  513;  U.  S. 
V.  Hand,  6  McLean,  274 ;  U.  S.  v.  Wad- 
dell,  112  U.  S.  76;  U.  8.  v.  Harrie,  106 
V.  S.  629;  U.  8.  V,  Jennison,  1  McCrarj, 
226;  U.  &  V.  Gra£E,  14  Blatch.  381 ;  U.  S. 
r-  De  Grieff,  16  Blatch.  20;  Ex  parte 
Tarbrongh.  110  U.  S.  651 ;  U.  S.  r.  Wad- 
del],  16  Fed.  Rep.  221,  5  McCrary,  155 ; 
v.  S.  9.  Thompson,  29  Fed.  Rep.  86,  12 


Saw.  151 ;  U.  8.  v.  Owen,  32  Fed.  Rep. 
534,  U.  &  V.  Pajne,  22  Fed.  Rep.  426; 
U.  S.  V.  Watson,  17  Fed.  Rep.  145;  U.  8. 
V.  Goldman,  3  Woods,  187. 

•  Vol.  I.  §  787.  792, 814 ;  S.  v.  Mnrphy. 
6  Ala.  765,  41  Am.  D.  79 ;  8.  v.  Nojes,  25 
Vt.  415;  Reg.  v.  Button,  11  Q.  B.  929; 
P.  V.  Richards,  1  Mich.  216,  51  Am.  D. 
75;  P.  V,  Mather,  4  Wend.  229,  265,  21 
Am.  D.  122;  C.  v.  KiDgsbnrj,  5  Mass. 
106 ;  P.  V,  Arnold,  46  Mich.  268. 

7  P.  V.  Mather,  4  Wend.  229,  265,  21 
Am.  D.  122;  Reg.  t;.  Button,  11  Q.  B. 
929. 
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meaaor  ie  explained  in  the  former  volume.'  It  was  ia  Peuoayl- 
vaiiia  laid  down  that  a  conspiracy  to  commit  an  indictable  offence 
cannot  be  punished  more  severely  tiian  the  offence  itself.'  Look- 
ing at  Bueh  conspiracy  as  a  mere  attempt,^  which  it  commonly  is, 
this  conclusion  is  juat  in  principle.  But  where  there  ts  also  the 
element  of  enhanced  guilt  growing  out  of  combination,*  and  Qo 
statute  directs  how  it  shall  be,  the  rule  must  be  otherwise.  And 
in  conspiracies  to  do  what  is  not  even  indictable  when  performed 
by  one,  there  is  clearly  no  room  for  the  application  of  this  Penn- 
sylvania doctrine.' 

'  Vol.  1. 1  940-945.  •  See  fnKher,  as  to  the  pnnishment  of 

*  Hartmaun  d.  C.  5  Pa.  60;  Williams    PODipincy  io  PenDaylvaiiia,  Clar;  u.  C.  4 
n.  C.  S4Fa.l78.  Pa.  sia    And  «ee  S.  v.  JackMD,  62  N.  C. 

*  Aote,  {  195  (3).  S6&. 

*  Ante,}  ISOeCi^. 
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CHAPTER  Xn. 

CONTEMPT  OF  COUBT  AND  THE  LIKE. 

§  240  a.  Introduction. 
241-242  a.  In  General  of  Doctrine. 
243-249.    Against  what  Tribunal  or  Aflsemblage ;  as,  — 

243.    The  Courts. 
244-246.    Justices  of  the  Peace. 
247-249.    Legislative  and  other  Bodies,  Officers. 
250-263.  By  what  Act;  namely, — 
250, 251.    In  Geueral. 
252-253  a.  In  Presence  of  Court. 
254, 255.    By  Officers,  &c.,  not  in  Presence. 

256.    Parties,  &c.,  not  in  Presence. 
257-262.    Third  Persons  not  in  Presence. 
263.    Against  Justices  of  Peace. 
264-267.    The  Contempt  as  Indictable  Offence. 
268-273.    Consequences  of  the  Contempt. 

Oonault,  —  for  the  procedure,  Dir.  &  F.  {  316-329.  And  for  yarious  questions, 
lee  the  indexes  to  this  series  of  books. 

§  240  a.  How  Chapter  divided.  —  We  shall  consider,  I.  In  Gen- 
eral of  the  Doctrine ;  II.  Against  what  Tribunal  or  Assemblage ; 
III.  By  what  Act ;  IV.  The  Contempt  as  an  Indictable  Offence ; 
V.  The  Summary  Consequences  of  the  Contempt. 

I.  In  General  of  the  Doctrine. 

§  241.  1.  Analogies  of  Subjeot  —  Leaving  now  out  of  contem- 
plation the  indictable  quality  of  contempts  of  court,  to  be  ex- 
•  plained  under  our  fourth  sub-title,  this  chapter  is  in  subject 
■  analogous  to  that  in  the  preceding  volume  entitled  ^'  Quasi  Crime 
in  Rem."  It  was  there  shown  how  ownership  in  things  may  be 
lost  by  so  using  them  that  the  law  ceases  to  recognize  its  contin- 
tied  existence;  in  this  chapter,  we  shall  see  how  men,  placing 
themselves  in  opposition  to  the  machinery  of  the  law,  are  neces- 
sarily borne  down  by  it,  because  the  machinery  will  move  on. 
In  either  case,  the  act  leading  to  this  consequence  may  or  may 
not  be  indictable  as  crime,  and  may  or  may  not  furnish  ground 
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for  a  civil  suit  by  a  party  injured ;  but  the  forfeiture  in  the  one 
case,  or  the  law's  infliction  for  the  contempt  in  the  other,  is, 
properly  viewed,  neither  a  punishment  nor  a  civil  redress.  At 
the  same  time, — 

2.  CivU  —  Criminal.  —  In  some  instances,  the  process  for  con- 
tempt practically  enforces  a  civil  right ;  and  in  some  others,  it 
stands  practically  in  the  place  of  punishment;  while  in  still 
others,  it  seems  not  properly  to  belong  to  either  class.  Now, 
it  has  happened  that  some  judges,  not  carrying  in  their  minds 
these  distinctions,  or  seeking  to  settle  some  question  of  pro- 
cedure, or  impelled  by  the  special  terms  of  a  statute,  have  classi- 
fied contempts  into  criminal  and  civil.  We  have  even  statutes 
founded  on  such  classification.^    Yet  — 

§  242.  1.  How  far  Important.  —  If  we  assume  this  distinction 
to  be  well  founded,  it  has  little  practical  value  except  sometimes 
as  an  aid  in  determining  the  procedure  or  in  construing  a  stat- 
ute. This  results  from  the  plain  reason  that  by  no  opinions  is 
the  contempt  for  which  a  fine  or  an  attachment  is  imposed 
regarded  as  strictly  and  technically  a  proceeding  either  civil  or 
criminal.    For  example, — 

2.  Imprisonment  for  Debt.  — Though  the  Constitution  or  a  statute 
has  abolished  imprisonment  for  debt,  a  contempt  incurred  in  a  suit 
founded  on  the  debt  may  be  visited  by  imprisonment,^    Again,  — 

8.  No  Criminal  Jorisdiotion.  —  A  statute  denying  criminal  juris- 
diction to  a  court  does  not  take  from  it  the  power  to  proceed  for 
contempt.^    And  still,  — 

§  242  a.  1.  Qnaei  CriminaL  —  In  just  doctrine,  and  as  the 
question  is  perhaps  more  commonly  treated  in  the  books,  all 
contempts  of  court  are  offences  against  public  justice ;  and  as 
such,  are  quasi  criminal,  though  when  visited  simply  by  the  sum- 
mary process,  not  technically  crimes.*    To  illustrate,  — 


1  P.  V.  Oyer  and  Terrainep,  101  N.  Y. 
245 ;  P.  V.  Dwyer,  90  N  Y.  402 ;  Sherwin 
w.  P.  100  N.  Y.  351 ;  Phillips  v.  W^elch,  U 
Nev.  187 ;  O'Shea  v.  O'Shea,  15  P  D.  59, 
17  Cox  C.  C.  107 ;  In  re  Freston,  11  Q.  B. 
D.  545;  Beck  v.  S.  72  Ind.  250;  Ex  parte 
Swenarton,  40  Hnn,  41 ;  Ex  parte  Robert- 
eon,  27  Tex.  Ap.  628.  11  Am.  St  207. 

2  Bogart  V.  Electrical  Supply  Ca  23 
Blatch.  552,  27  Fed.  Rep.  722;  In  re 
Milbum,  59  Wis.  24;    S.  v.  Becht,  23 
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Minn.  411.  See  Ex  parte  Hardy,  68  Ala. 
303. 

>  Middlebrook  v.  8.  43  Conn.  257,  21 
Am.  R.  650. 

4  In  re  Rhodes,  65  N.  C.  518;  Morris 
V.  Whitehead.  65  N.  C.  637 ;  New  Orleans 
I'.  Steamship  Co.  20  Wal.  387,  892 ;  Cart- 
wright's  Case,  114  Mass.  230,  239;  RuM 
V  Rnhl,  24  W  Va.  279 ;  U.  S.  r.  Jacobi, 
1  Flip.  108 ;  Teller  t*.  P  7  Colo.  451 ;  Tyler 
17.  Connolly,  65  Cal.  28 ;  Maxwell  c.  Rives, 


CHAP.  Xn.]     CONTEMPT  OP  COURT  AND  THE  UKB. 


§248 


2.  Obstrnctine.  —  As  explained  in  the  first  volume,  it  is  a 
common-law  ofPence  to  obstruct  any  course  of  the  government  or 
its  justice.^  When,  therefore,  a  man  does  anything  which  inter- 
feres with  a  judicial  tribunal  in  the  conduct  of  a  cause,  he  com- 
mits an  obstruction  of  a  criminal  nature.  This  is  a  common 
form  of  contempt  of  court.    Again, — 

3.  DiBobeyine    Jndicial    Order.  —  We    saw  in  the   first  volume 

that  it  is  indictable  to  disobey  a  judicial  order.*  The  conse- 
quence whereof  is  that  when  such  disobedience  assumes  the 
form  of  contempt  of  court,®  such  contempt  is  a  quan  crime,  not 
a  civil  wrong.  And  in  just  legal  reason,  as  proceedings  in  civil 
causes  are  of  public  concern,  it  makes  no  difference  that  the  dis- 
obeyed judicial  order  was  to  do  something  for  the  benefit  of  a 
private  party.  It  is  as  when  one  commits  perjury  in  a  civil 
cause,  it  is  indictable  the  same  as  in  a  criminal  one.^ 


II.   Against  what  Tribunal  or  Assemblage, 

§  243.  The  Courts  :  — 

General.  —  It  is  not  possible  for  any  judicial  tribunal  to  fulfil 
its  functions  without  the  power  to  preserve  order,  and  to  enforce 
its  mandates  and  decrees.  And  the  common  and  apparently  the 
only  practical  method  of  doing  these  things  is  by  the  process  of 
contempt.  Therefore  the  power  to  proceed  thus  is  incident  to 
every  such  tribunal,  derived  from  its  very  constitution,  without 
any  express  statutory  aid.  The  doctrine  is  generally  asserted  in 
these  broad  terms,  and  is  believed  to  be  sound ;  the  narrower 
doctrine,  about  which  there  is  no  dispute,  is  that  this  power  is 
inherent  in  all  courts  of  record.^ 


11  Not.  213 ;  Ex  parte  Ah  Men,  77  Cal. 
198,  11  Am.  St.  263,  264;  Boyd  0.  S.  19 
Neb.  128;  In  re  Buckley.  69  Cal.  1,  3 ,  S. 
V.  Harper's  Ferry  Bridge,  16  W.  Va.  864 

1  Vol.  I.  §  450-480. 

«  Vol.  I.  §240(1),  469  (3). 

»  Ex  parte  Cottrell,  59  CaL  417 ;  John- 
wm  p.  San  Francisco  Superior  Court,  63 
CaL  578;  S.  v,  Baldwin,  57  Iowa,  266; 
Green  v.  HiU,  3  Del.  Ch.  92 ;  Sndlow  r. 
Pinckney,  1  Dem.  158;  S.  r.  Harper's 
Ferry  Bridge,  16  W.  Va.  864;  McCanlay 
r.  Palmer,  40  Hun,  38 ;  Sandford  v.  Sand- 
ford,  40  Hun,  540,  In  re  Dissosway,  91 
N.  Y.  235 ;  Wise  v.  Chaney,  67  Iowa'  73. 

«  VoL  I.  §  589;  post,  §1024-1026. 


*  Stat.  Crimes,  §  137 ;  Mariner  v.  Djet, 
2  Greenl.  165 ,  S.  v.  White,  T.  U.  P.  Charl. 
123, 136 ,  Yates  v.  Lansing,  9  Johns.  395, 
6  Johns.  337,  4  Johns.  317,  6  Am.  D.  290; 
S.  V.  Tipton,  1  Blackf.  166 ;  Clark  v.  P.  1 
Breese,  266 ;  U.  S.  v.  Hudson,  7  Cranch, 
32,  34 ;  Rex  v.  Cotton,  W.  Kel.  133 ;  P. ». 
Turner,  1  Cal  152;  Ex  parte  Adams,  25 
Missis.  883,  59  Am.  D.  234 ;  Morrison  v. 
McDonald,  21  Me.  550;  S.  v.  Woodfin,  5 
Ire.  199,  42  Am.  D.  161 ;  Gates  v.  McDan- 
iel,  3  Port.  356 ;  Stuart  v.  P.  3  Scam.  395 ; 
Gorham  v.  Luckett,  6  B.  Monr.  638 ;  S.  ir. 
Matthews,  37  N.  H.  450;  Watson  v.  Wil- 
liams, 36  Missis.  331 ;  Ex  parte  Smith,  28 
Ind.  47 ;  In  re  Moore,  63  N.  C  397 ;  Ex 
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§  2-M  BPECIFIC  OFFENCES.  [BOOK  X. 

§  244.  Particularly  against  Jutticet  of  the  Peace  :  — 
In  AbEcnco  of  Statttts.  — Tbis  reasoDiDg  applies  as  well  to  the 
coui'ts  of  justices  of  the  peace  and  other  inferior  tribunals  as  to 
the  Biipcrior  uneft-  Yet  in  Pennsylvania  it  appears  lo  have  been 
deemed  otherwise  ;  because  it  was  sud,  what  is  true,  that  a  con- 
tempt to  the  magistrate  is  an  indictable  offence  for  which  be  ma; 
immediately  bind  over  the  offender,  and  compel  him  to  find  sure- 
ties for  hia  good  behavior,  or  imprison  him  on  his  failure  to  com- 
ply with  this  order.*  Therefore,  and  because  the  committal  for 
contempt  i»  a  process  too  liable  to  be  abused  to  be  intinisted  to  an 
inferior  magistrate,  such  magistrate  was  adjudged  not  to  have  the 
powcr.^  And  wc  have  some  other  American  decisions  in  line  with 
this  Pennsylvania  doctrine.^  But  the  reader  will  note  that  a  con- 
tempt to  a  superior  court  is  indictable  whenever  the  same  to  an 
inferior  one  woald  be,*  and  that  the  superior  judges  have  the 
same  power  as  other  magistrates  to  bind  over  parties  to  the  grand 
jury  ;  ^  so  that  this  Pennsylvania  consideration  has  really  no 
practical  effect  to  create  the  distinction  which  was  derived  there- 
from,  Aud  if  a  superior  judge  caimot  practically  remove  obstruc- 
tions so  as  duly  to  execute  his  office  by  binding  over  offenders  to 
answer  to  imiictments,  an  inferior  cannot.  Therefore  the  English" 
and  bettor  American  ^  doctrine  extends  the  authority  of  commits 

parte  Itoblneon.  19  WiJ.  MS;  Fint  Con-  This  learned  and  dshsIIt  Kccnrate  jad^ 
(i^gatiuDol  Chun^ti  i<.  Mnscatiae,  a  lows,  ceKaioly  mistook  the  EngliBh  lair,  in  nip- 
69;  P.  II.  Wilson,  64  111.  195;  8.  d.  Mot-  poaiag  that  it  does  not  allow  to  jnatke*  of 
rill,  16  Ark.  384;  Kx  parte  Terry,  138  the  peace  the  smnmarj-  process  for  con 
U.S.  S89.303;  Savin,  petitioner,  131  U.S.  Iflmpls  in  their  presence. 
287;  Diaet  o.  P.  73  111.  1  S3;  Hughes  v.  »  Johnson  u.  Voa  Kettler,  66  UL  63. 
P.  5  Colo.  436,  Soe,  tui  illustrative,  Jani-  Johnjon  o.  Von  Kettler,  8*  III.  31 5  ;  New- 
tor  of  Supreme  Court.  35  Wis.  410.  ton  v.  Locklin,  77  HI.  103;  Rutherford 

'  And  see   Richmond   o.   Dajton,   10  Holmes,  66  N.  Y.  368,  S  Hnn,  317 ;  V. 

Johns.  39a.  Webster,  3  Par,  Cr.  503-    Contra,  Bowen 

*  Brookec  r.  C.  1!  S- A  R.  175;  Filler  v.  Hnnter,  45  How.  Pr.  193, 
V.  Probaaeo,  a  nrowue,  137,     In  Btookar         •  Post,  |  264-267, 
1-,  C-  Eupra,  Gilaiiu,  J,  ob«erTed :  "  Were         •  Crim.  Pro.  I.  g  229- 
ic  ncceBsarv  to  the  due  administnition  of         •  Rex  v.  Revel,  t  Stra-  420;   Reff,  v. 

the  laws  that  justices  of  tbe  peace  should  Rogers,  7  Mod.  2S,  I  Gab.  Crim,  Law, 

have  the  power  ot  commitment  for  con-  287,  I  Chit.  Crim.  Law, 88, 113,63).   And 

tempt.  I  would  not  hesitate  to  declare  that  see  Rex  o.  Cotton,  W.  Kel.  133 ;  Harwood'a 

the  grant  of  the  .ifflte  carried  with  it,  as  Case,  I  Mod.  79, 

an    incident,  all   luicillarj-  power  which         t  Lining  e.  Bentham.  S  Bm,  1 ;  S.  •■. 

should  be  ueteBsary  to  its  complete  eiecn-  Johnson,  2  Bay,  385,  1  Brev.  I'sS  ;  Tlark 

tioB,    But  as  punishment  of  contempts  by  v.  P.  1  Breese.  266 ;  S.  u.  Copp,  16  N,  H. 

indictment  is  commensDnite  with  this  ob-  213;  1  Chit.  Crim.  Law,  Am.  ed.  8S,D0te; 

ject.Iam  content  that  the  law,  Iq  this  re-  S,  v.  Apphgate,  aMcCord,  110;  Hollings- 

speet,  be  held  here  ai  it  is  in  Englimd."  worth  ii,  Doaue,  Wal,  C.  0.  77;  In  re 
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ment  for  contempt  to  justices  of  the  peace  acting  judicially,  the  same 
as  to  courts  of  record ;  though,  as  we  shall  by  and  by  see,^  not 
probably  to  quite  the  same  degree.  Indeed,  we  could  hardly  find 
any  one  substantial  reason  why  a  justice  of  the  peace  might,  in 
every  emergency,  preserve  order  in  his  tribunal  merely  by  binding 
over  offenders  to  answer  to  an  indictment  before  a  higher  tribunal, 
and  be  of  good  behavior,  not  applying  equally  to  a  judge  holding 
a  court  of  record.^    But  — 

§  245.  Acting  BiiniateriaUy. — Where  the  inferior  magistrate  acts 
ministerially  instead  of  judicially,  he  appears  to  stand  on  a  differ- 
ent ground.  And  it  seems  reasonable  to  apply  to  such  a  case  the 
doctrine,  which  has  been  laid  down,^  that  his  power  to  commit 
for  contempt  does  not  extend  to  it. 


Cooper,  32  y t.  253,  Aldis,  J.  obserring : 
"  In  England,  this  power  is  not  confined 
to  the  superior  courts.  It  is  exercised  by 
the  courts  of  quarter-sessions,  a  tribunal 
composed  of  two  justices  of  the  peace,  and 
charged  with  the  trial  of  inferior  offences. 
Rex  P.  Clement,  4  B.  &  Aid.  218,  229. 
So  the  couit-leet,  a  tribunal  of  still  infe- 
rior jurisdiction,  had  the  same  power;  8 
Co.  38  6."  p.  257.  Court  Gommis- 
Kioner.  —  But  a  court  commissioner,  an 
officer  known  in  some  of  our  States,  has 
not,  it  has  been  held  in  Wisconsin,  this 
power  unless  conferred  by  statute.  Haight 
V.  Lucia,  36  Wis.  355.  And  see  Ex  parte 
Perkins,  29  Fed.  Rep.  900. 
^  Post,  §  263. 

*  In  U.  S.  V.  Hudson,  7  Cranch,  32,  84, 
it  was  ohserved:  "To  fine  for  contempt, 
imprison  for  contumacy,  enforce  the  ob- 
aerrance  of  order,  &c.,  are  powers  which 
cannot  be  dispensed  with  in  a  court,  be- 
caase  they  are  necessary  to  the  exercise 
of  all  others."  So,  in  New  Hampshire,  it 
being  held  that  a  justice  of  the  peace  may 
order  to  be  expelled  from  his  presence 
one  interrupting  a  trial,  Gilchrist,  J.  said : 
"  The  power  of  keeping  order,  and  of  re- 
quiring a  decorous  and  proper  demeanor 
m  a  comt-room  during  the  progress  of  a 
trial,  lies  at  the  very  foundation  of  the  ad- 
ministration of  justice.  Without  it,  there 
c&n  be  no  law  and  no  justice ;  for  if  the 
Iaw  -^11  not  authorize  the  means  necessary 
to  insure  its  obeeirance  and  proper  ad- 
ministration, it  must  remain  a  dead  let- 


ter. But  the  law  never  intended  that  the 
prisoner  should  have  the  power  of  station- 
ing himself  in  any  position  he  might  de- 
sire during  the  trial.  If  it  rested  with 
him  to  select  the  location  he  might  find 
most  convenient,  he  might  see  fit  to  place 
himself  upon  the  bench,  or  in  the  jury-box. 
He  was  present  at  this  trial  neither  as  a 
party  nor  as  a  witness.  He  went  there  to 
gratify  his  curiosity ;  and  it  behooved  him 
so  to  conduct  as  not  to  disturb  the  pro- 
ceedings of  those  who  had  duties  to  per- 
form. These  duties  cannot  be  discharged 
unless  the  justice  possesses  the  power, 
upon  an  emergency,  to  direct  the  removal 
of  any  individual  whose  presence  he  may 
think  prejudicial  to  the  interests  of  jus- 
tice. The  law  does  not  indeed  authorize 
any  court  to  act  arbitrarily,  and  unreason- 
ably exclude  persons,  but  the  right  to  have 
the  courts  open  is  the  right  of  the  public, 
and  not  of  the  individual.  If  every  person 
for  whom  there  is  sufficient  space  has  the 
right  to  be  in  court,  he  has  a  right  to  be 
in  any  part  of  it  where  thero  is  sufficient 
space,  and  the  inconvenience  resulting 
from  the  exercise  of  such  a  right  is  a 
strong  argument  against  its  existence." 
S.  V.  Copp,  15  N.  H.  212,  214, 215.  Judge 
of  Probate.  —  As  to  a  judge  of  probate's 
power  of  commitment  for  contempt,  see 
In  re  Bingham,  32  Vt.  329,  —  a  case,  how- 
ever, depending  mainly  upon  statutes. 
And  see  In  re  Leach,  51  Vt.  6>30. 

^  Fitler  v.  Probasco,  2  Browne,  137. 
And  see  C.  v.  Stuart,  2  Va.  Cas.  320. 
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g  246.  ButntM,  —  in  many  of  the  States,  regulate  the  authority 
of  justices  of  the  peace  to  commit  for  contempt.' 

§  247.  Contemptt  to  Legitlative  Bodiety  Officera,  and  Public 
Meetir^B :  — 

1.  ZiegiBi*ti7«  AM«mbUM.  —  In  England  the  two  Houses  of  Par- 
liament have  severally  the  right,  establislied  and  delined  by  imme- 
morial usage,  to  commit  for  contempt  of  their  authority,  and  this 
right  is  conceded  by  the  judicial  tribunals.'  Not  all  our  legislative 
aifsemblies  have  precisely  the  same  jurisdictional  boimds  as  the 
Parliament  of  our  mother  country  ;  yet  while  acting  within  their 
constitutional  authority,  this  power  of  commitment  for  contempt 
extends  to  tlie  Senate  and  House  of  Representatives  of  the 
United  States,^  and  to  the  corresponding  legislative  bodies  of 
the  respective  States.*    But  — 

2.  Jnrisdiotion.  —  It  is  a  universal  principle  in  our  law,  in  the 
application  whereof  there  are  some  nice  questions,  that  no  seem- 
ingly official  act  finds  protection  when  it  is  not  within  the  juris- 
diction of  the  officer  or  official  body  performing  it.*  If,  therefore, 
u  legislative  body  steps  outside  of  its  juriHdiction,  it  cannot  com- 
mit for  contempt  in  respect  of  the  unauthorized  proceeding.' 
And  — 

§  248.  1.  ShsrUb,  CottBtabiss,  Ao.  —  This  power  of  commitment 
does  not  belong  properly  to  any  officer  who  has  no  judicial  or 
qutai  judicial  functions;  though  something  analogous  does,  to 
some  officers.    Thus,  a  sheriff  is  a  conservator  of  the  peace,  who 

'  See,    for    example,    Rutherford    v.  coroniit    BtierifFt.    majors,    oScem,    wit 

Holmes,  66  N.  Y.  36Si  Newton  v.  Lock-  neuee,  &v.;    and  it  la  now  agreed  that 

liii,  r7  111.  103;  Johnwii  u.  Von  Kettler.  they  can  commit  generally  for  all  con- 

84  111.  315.    And  see  Reg  v.  Flavell.  U  tempW."    And  aee   the  text  and  notes, 

CJ.  R  D.  364,  IS  Cox  C.  C.  S60.  generallr,  in  ThompMo's  Cue,  8  How. 

a  May  Pari,  Law,  ea,  69;  Shaftsbury's  St.  Tr.  I, 

CiisB,  1  Mod.  144,  6  How.  St.  Tr.  1270,  '  Anderson  w.  Dnnn.  S  Wheat  204; 

1297;  Murray's  Caae,  1  Wils.  S99,  8  How.  Stewart   «.   Blwne,   1    MacAr.   4S.3;    Ex 

St.  Tr.  30;  Rex  v.  Flower,  27  How.  St.  parte  Kogent,  4  Pa,  Law  Jonr.  Rep.  220 

Tr.  986,  8  T.  R,314;  Rex  v.  Hobhonse,  •  Cuahing's  Law  and  Practice  of  Leg- 

2  Chit.  207;   B.  c,  nom.  Hohhunne's  Caxe,  islatire  Assemblies,  pi.  bSS,  S34,  6DS.  6S»- 

3  B.&Ald.  420;  Crosby's  Caae,  3  Wila.  627,  65S  ;  Bumham  h.  Morrissey,  14  Gray, 
1^8,  19  How.  St.  Tt.  113B,  1146,  1147,  in  22S,  74  Atn.  D.  676;  S,  «.  Matthews,  37 
which  De  Grey,  C.  J.  observed:  "This  N.  H,  450;  P.  c.  Keeler,  99  N.  Y.  463, 5S 
power  of  committing  mnst  be  iuheient  in  Am.  R,  49.  Aod  see  Falvey  v.  Massing, 
(he  Honse  of  Commons  from  the  very  7  Wis.  630. 

nature  of  its  institution,  and  therafora         '  Bishop  Non.  Con.  Law,  §  228,  S94, 

\f  a  part  of  the  law  of  the  land.     They  773,  783,  788,  790,  792,  1276. 
oertsinly  always  could  commit  in  many         *  Kilboum   v.   Thompiou,   103  U.  8- 

cBsee.    In  matten  of  elections,  they  can  168. 
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may,  and  should,  ^'  arrest  all  persons,  with  their  abettors,  who 
oppose  the  execution  of  process."^  And  if  a  constable  is  pre- 
venting a  breach  of  the  peace,  he  may  take  into  custody  any  one 
who  resists  him.^ 

2.  City  Connoil.  —  This  power  does  not  extend  at  the  common 
law  to  the  common  council  of  a  city.  And  we  have  a  case  hold- 
ing that  a  statute  giving  it  is  unconstitutional.^  But  it  is  be- 
lieved that  not  under  all  the  constitutions  of  our  States  would 
the  doctrine  of  this  case  be  sustainable.^ 

§  249.  Public  Meetings.  —  As  to  mere  voluntary  assemblages  of 
people,  though  the  law  protects  them,  even  in  many  circum- 
stances rendering  indictable  those  who  disturb  them,^  and  their 
officers  may  eject  one  who  interrupts  their  deliberations,  the 
same  as  any  private  person  may  put  from  his  dwelling-house  or 
other  premises  another  who  violates  the  conditions  on  which  he 
was  permitted  to  enter,^  they  cannot  exercise  the  judicial  func- 
tion of  punishing  for  contempt.^ 

1  Kent,  C.  J.  in  Coyles  v.  Hutiii,  10  in  other  words,  whether  the  Hoase  had 

Johng.  85.  the  power,  such  as  is  possessed  by  both 

^  Lerj  V.  Edwards,  1  Car.  &  P.  40.  Houses  of  Parliament  in  England,  to  ad- 

*  Whitcomb's  Case,  120  Mass.  118,  21  jndicate  upon  a  case  of  contempt,  or 
Am.  R.  502.  breach  of  privilege."    And  he  proceeded 

*  As  to  contempts  of  a  Visiting  Oom-  to  show  that  in  the  royal  commission  for 
mittee  —  of  an  insane  asylum,  see  Brown  the  establishment  of  the  colonial  legisla- 
r.  Davidson,  59  Iowa,  461.  Of  a  Notary  ture,  there  was  no  express  grant  of  the 
PnbUc,  —  see  Dogge  v,  S.  21  Neb.  272.  power;  so  that  the  inquiry  was  the  simple 
Of  an  Bzaminar — in  a  patent  case,  see  one  whether,  by  force  of  the  common  law 
Roberts  v.  Walley,  14  Fed.  Rep.  167.  and  of  the  legal  necessities  of  the  case,  it 

'  Vol.  I.    §  542 ;    post,   DiSTUEBivo  attached  to  the  legislative  body.    Where- 

Mbbtikos.  upon  he  observed :  "  Their  Lordships  see 

'  Doyle  17.  Falconer,  Law  Rep.  1  P.  C.  no  reason  to  think  that  in  the  principles 

328,  340.  of  the  common  law  any  other  powers  are 

^  1.  Further  of  Some  of  the  Quet-  given  them  [the  Assembly]  than  such  as 
fekms.—- Within  the  scope  of  these  three  are  necessary  to  the  existence  of  such  a 
sections,  there  are  questions  upon  which  body,  and  the  proper  exercise  of  the  func- 
opinions  diifer  or  are  indistinct.  Thns,  tions  which  it  is  intended  to  execute." 
Colonial  Legislatures.— The  Privy  Conn-  "  We  feel,"  he  added,  "  no  doubt  that  such 
cil  in  England,  on  an  appeal  from  the  an  assembly  has  the  right  of  protecting 
province  of  Newfoundland,  was  required  itself  from  all  impediments  to  the  due 
to  decide  "  whether,"  in  the  woids  of  course  of  its  proceeding.  To  the  full  ex- 
Baron  Parke,  who  delivered  the  opinion,  tent  of  every  measure  which  it  may  be 
"the  House  of  Assembly  [of  the  province]  really  necessary  to  adopt  to  secure  the 
had  the  power  to  arrest  and  bring  before  free  exercise  of  their  legislative  functions, 
them,  with  a  view  to  punishment,  a  per-  they  are  justified  in  acting  by  the  princi- 
son  charged  by  one  of  its  members  with  pies  of  the  common  law.  But  the  power 
having  need  insolent  language  to  him  out  of  punishing  any  one  for  past  misconduct 
of  the  doors  of  the  House,  in  reference  to  as  a  contempt  of  its  authority,  and  adjudi- 
liis  conduct  as  a  member  of  the  Assembly ;  eating  upon  the  fact  of  such  contempt, 
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III.   By  what  Act, 

§  250.   1.  Soope.  —  We  should  depart  too  far  from  the  plan  of 
these  volumes  if  we  were  to  treat  of  this  question  as  applied  to 


and  the  measure  of  pnnishmeDt,  as  a  judi- 
cial body,  irresponsible  to  the  party  ac- 
cused, whatever  the  real  facts  may  be,  is 
of  a  very  different  character,  and  by  no 
means  essentially  necessary  for  the  exer- 
cise of  its  functions  as  a  local  legislature, 
whether  representative  or  not.  All  these 
functions  may  be  well  performed  without 
this  extraordinary  power,  and  with  the  aid 
of  the  ordinary  tribunals  to  investigate 
and  punish  contemptuous  insults  and  in- 
terruptions. These  powers  certainly  do 
not  exist  in  corporate  or  other  bodies  as- 
sembled, with  authority,  to  make  by-laws 
for  the  government  of  particular  trades, 
or  united  numbers  of  individuals.  The 
functions  of  a  colonial  legislature  are  of 
a  higher  character,  and  it  is  engaged  in 
more  important  objects ;  but  still  there  is 
no  reason  why  it  should  possess  the  power 
in  question.  It  is  said,  however,  that  this 
power  belc^ngs  to  the  House  of  Commons 
in  England;  aud  this,  it  is  contended, 
affords  an  authority  for  holding  that  it 
belongs  as  a  legal  incident,  by  the  com- 
mon law,  to  an  assembly  with  analogous 
functions.  But  the  reason  why  the  House 
of  Commons  has  this  power  is,  not  be- 
cause it  is  a  representative  body  with  leg- 
islative functions,  but  by  virtue  of  ancient 
usage  and  prescription,  the  lex  et  consuetudo 
parliamenti,  which  forms  a  part  of  the 
common  law  of  the  land,  and  according  to 
which  the  High  Court  of  Parliament,  be- 
fore its  division,  aud  the  Houses  of  Lords 
and  Commons  since,  are  invested  with 
many  peculiar  privileges,  that  of  punish- 
ing for  contempt  being  one.  And  besides, 
this  argument  from  analogy  would  prove 
too  much,  since  it  would  be  equally  avail- 
able in  favor  of  the  assumption,  by  the 
Council  of  the  Island,  of  the  power  of 
commitment  exercised  by  the  House  of 
Lords,  as  well  as  in  support  of  the  right 
of  impeachment  by  the  Assembly,  —  a 
claim  for  which  there  is  not  any  color  of 
foundation.  It  is  to  be  remarked  that  all 
those  bodies  which  possess  the  power  of 
adjudication  upon,  and  punishing  in  a 
iiummary  manner,  contempts  of  their  aa- 
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thority,  have  judicial  functions,  and  exer- 
cise this  as  incident  to  those  which  they 
possess,  except  only  the  House  of  Com- 
mons, whose  authority  in  this  respect  rests 
upon  ancient  usage."  From  these  views 
the  tribunal  proceeded  to  the  result  that 
the  lower  House  of  the  colonial  legislature 
could  not,  as  the  House  of  Commons  in 
England  could,  cause  the  arrest  of  one  not 
a  member  for  insolent  language  spoken 
out  of  the  House  to  a  member,  in  a  matter 
pertaining  to  the  latter's  legislative  con- 
duct Keilley  v.  Carson,  4  Moore  P.  C. 
63,  83,  84,  88-90,  followed  in  Fenton  v. 
Hampton,  1 1  Moore  P.  C.  347.  And  see 
4  Upper  Canada  Law  Jour.  99.  In  a  later 
case,  on  appeal  from  another  of  the  colo- 
nies, the  Privy  Council  held  that  a  colonial 
legislature  cannot  even  punish  one  of  its 
members  for  a  contempt  committed  in  its 
presence.  Doyle  v.  Falconer,  Law  liep. 
1  P.  C.  328. 

2.  ThiB  Beaaonlng,  —  it  is  perceived, 
places  the  subject  on  a  different  founda- 
tion from  that  occupied  by  it  in  my  text ; 
indeed,  it  permits  the  legislative  body  to 
go  but  a  little  way,  if  at  all,  beyond  the 
mere  expelling  from  its  halls  of  a  person 
who  interrupts  its  proceedings,  and  pei^ 
haps  confining  him  if  he  cannot  be  others 
wise  kept  from  returning.  Still,  it  may 
be  doubtful  whether  the  learned  judges 
did  not  intend  to  accord  greater  power 
than  this.  But  I  submit  that  the  reason- 
ing itself  is  essentially  unsound.  Though 
it  is  true  that  the  English  House  of  Com- 
mons derives  its  power  to  commit  for  con- 
tempt from  immemorial  usage,  it  is  equally 
true  that  the  judicial  tribunals  of  the  king- 
dom derive  theirs  of  the  same  sort  from 
the  same  source.  In  natural  reason,  we 
know  that  a  court  of  justice  and  a  legisla- 
tive body  must  alike  be  intrusted  with  the 
means  to  preserve  order,  else  neither  can 
do  its  business.  But  what  means  ?  This 
is  a  question  on  which  men  will  differ; 
therefore  the  law  steps  in  and  points  to 
''immemorial  usage,"  and  says  that  the 
power  which  has  been  immemorially  ex- 
ercised shall  be  taken  as  the  measore  of 
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legislative  bodies.    Even  as  to  judicial  tribunals,  we  cannot  ex- 
amine all  its  details. 

2.  The  Leading  Idea  —  is  that  since  the  summary  punishment 
for  contempt  is  derived  from  necessity,  its  limit  is  determined 
thereby.^ 

the  necefisitj.     In  other  words,  and  to  national  goyemments  are  distinct  and  in> 
apply  the  proposition  to  the  case  in  hand,  dependent  of  one  another,  would  it  be  a 
the  law  eajs  that  the  power  which  the  violation  of  correct  legal  principles — a 
Hoiue  of  Commons  has  from  the  begin-  violation,  indeed,  of  law  —  for  a  court  of 
niog  of  things  exercised  in  contempts  of  justice  to  interfere  to  prevent  a  legislative 
ita  authority  and  the  privileges  of  its  mem-  body  from  protecting  itself  and  its  mem- 
bers, —  by  aU  conceded  to  be  just, — is  the  bers,  by  its  own  power,  against  whatever: 
law's  measure  of  what  is  necessary  and  disturbs  its  proceedings,  or  interferes  with 
proper  to  be  possessed  by  a  legislative  the  freedom  of  a  member  in  things  per- 
body  similarly  situated.     Precisely  the  taining  to  his  legislative  duties.    II  the* 
same  reason  which  makes  the  power  of  legislative  department  of  the  government, 
ponishing  for  contempt,  as  immemorially  can  act  only  when  and  as  the  judicial 
employed  by  the  English  judicial  bodies  chooses  to  protect  it,  it  has  ceased  to  be* 
sitting  in  their  halls  of  justice,  the  meas-  independent,  and  thus  one  of  the  leading 
nre  of  the  like  power  in  a  colonial  judicial  principles  of  our  written  constitutions  is  . 
tribunal,  demands  that  the  power  thus  ex-  destroyed. 

erased  by  the  English  legislative  body,         ^  Mr.  Erskine  once  stated  the  diBCtiine» 

sitting  in  its  legislative  haUs,  shall  be  thus :  **  Every  court  must  have  power  to 

taken  as  the  measure  of  the  colonial  legis-  enforce  its  own  process,  and  to  vindicate 

latnre's  like  authority.  contempts   of  its   authority;    otherwise- 

3.  Applied  to  our  Iiegislatures. — It  the  laws  wonld  be  despised;  and  this: 
does  not,  however,  foUow  from  this  doc-  obvious  necessity  at  once  produces  and 
trine  of  the  Privy  Council,  assuming  it  to  limits  the  process  of  attachment.  Wher- 
be  correct,  that  when  a  colony  separates  ever  any  act  is  done  by  a  court  whi^h  the 
from  the  mother  country  and  becomes  in-  subject  is  bound  to  obey,  obedience  may 
dependent,  the  principles  of  the  common  be  enforced  and  disobedience  punished 
law  do  not  then  accord  to  its  independent  by  that  summary  proceeding.  XJpon  this 
legislature  the  full  rights  of  punishing  for  principle,  attachments  issued  agaihst  of&- 
ooDtempt  possessed  by  the  equally  in-  cers  for  contempt  in  not  obeying  the  pro- 
dependent  legislature  of  England.  And  cess  of  courts  directed  to  them  as  the  minis- 
sorely  it  cannot  be  said  that  when  a  mem-  terial  servants  of  the  law ;  and  the  parties 
her  of  a  legislative  body,  being  obliged  to  on  whom  such  process  is  served,  may,  in 
be  at  times  outside  the  legislative  halls,  is  like  manner,  be  attached  for  disobedience, 
approached  in  any  undue  manner  with  re-  Many  other  cases  might  be  put  in  which 
spect  to  his  doings  within,  it  is  not  highly  it  is  a  legal  proceeding,  since  every  act 
proper  for  the  body  to  protect  him,  and  which  tends  directly  to  frustrate  the  man- 
preserve  the  purity  of  legislative  action  by  dates  of  a  court  of  justice  is  a  contempt 
keeping  unimpaired  the  immunities  and  of  its  authority.  But  I  may  venture  to 
freedom  of  the  individual  legislator.  lay  down  this  distinct  and  absolute  limita- 

4.  Separate  Punishment  by  Court,  tion  of  such  process ;  namely,  that  it  can 
—It  may  be  that  in  such  a  case  the  courts  only  issue  in  cases  where  the  court  which 
win  punish  the  offender,  but  mere  puoish-  issues  it  has  awarded  some  process,  given 
ment  is  not  always  what  the  emergency  some  judgment,  made  some-  l^gid'  order, 
requires.  Moreover,  a  legislative  body  or  done  some  act  which  the  party  against 
should  not  be  dependent  upon  the  judi-  whom  it  issues,  or  others  on  wh<>m  it  is 
ciaiy  for  its  protection.  Especially  in  our  binding,  have  either  neglected  to  obey, 
country,  where  the  executive,  legislative,  contumaciously  refused  to  submit  to,  in* 
and  judicial  branches  of  oar  State  and  cited  others  to  defeat  by  artifice  or  force>.. 
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§  251.  How  dlTldQd.  —  We  shall  look  at  the  act  constituting 
judicial  contempt  as  committed,  First,  In  the  presence  of  the 
court;  Secondly,  In  its  absence  by  persons  attached  to  it  as 
officers ;  Thirdly,  In  its  absence  by  persons  attached  to  it  as  par- 
ties or  as  having  had  process  served  upon  them ;  Fourthly,  In  its 
absence  by  other  persons;  Fifthly,  In  these  several  ways  as 
against  justices  of  the  peace. 

§  252.   First  Contempts  in  the  Presence  of  the  Court :  — 

1.  In  Oeneral  Terms,  —  any  disorderly  conduct  calculated  to 
interrupt  the  proceedings;  any  disrespect  or  insolent  behavior 
toward  the  judge  presiding;  any  breach  of  order,  decency,  or 
decorum,  either  by  parties  and  persons  connected  with  the  tri- 
bunal, or  by  strangers  present;  or,  a  fortiori^  any  assault  made  in 
view  of  the  court, — is  punishable  in  this  summary  way.^  Among 
the  particulars,  — 

2.  ArreBt  of  XhEempt  Person.  —  The  arrest,  in  the  actual  or  con- 
structive presence  of  the  court,  of  a  party  or  witness  who,  by  rea- 
son of  attendance  thereon,  is  exempt  from  arrest,  is  a  contempt^ 


or  treated  with  terms  of  coDtnmely  and 
disrespect  [the  lant  being]  in  the  face  of 
the  court,  or  of  its  minister  charged  with 
the  execution  oi  its  acts.  [The  limitation 
beginning  with  the  words,  '*  in  the  face  of 
the  court/'  must  be  understood  to  apply 
only  to  the  next  preceding  clause,  namely, 
''  treated  with  terms  of  contumely/'  &c. ; 
otherwise  it  directly  conflicts  with  what 
the  writer  said  before,  as  well  as  with 
other  established  law.]  But  no  crime, 
however  enormous,  even  open  treason  and 
rebellion  which  carry  with  them  a  con- 
tempt of  aU  law  and  of  the  authority  of 
all  courts,  can  possibly  be  considered  as  a 
contempt  of  any  particular  court,  so  as  to 
be  punishable  by  attachment,  unless  the 
act  which  is  the  object  of  that  punishment 
he  in  direct  violation  or  obstruction  of 
Bjmething  previously  done  by  the  court 
which  issues  it,  and  which  the  party  at- 
tached was  bound  by  some  antecedent 
proceedings  to  make  the  rule  of  his  con- 
duct. A  constructive  extension  of  con- 
tempt, beyond  the  limits  of  this  plain 
principle,  would  evidently  involve  every 
misdemeanor,  and  deprive  the  subject  of 
the  trial  by  jury  in  all  cases  where  the 
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punishment  does  not  extend  to  touch  bis 
life."  Letter  to  a  member  of  the  Irish 
Bar,  A.  D.  1785,  27  How.  St  Tr.  1019- 

1  1  Gab.  Crim.  Law,  286;  Reg.  v. 
Rogers,  7  Mod.  28,  29 ;  F.  v.  Turner,  1 
Cai  152;  £x  parte  Summers,  5  Ire.  149; 
S.  V.  Yancy,  1  Car.  Law  Repos.  519;  St. 
Clair  V.  Piatt,  Wright,  532 ;  Lowe  w.  a  9 
Ohio  St.  337 ;  U.  S.  v.  Patterson,  26  Fed. 
Rep.  509;  Harrison  v.  S.  35  Ark.  458; 
Holman  v.  S.  105  Ind.  513;  Savin,  peti- 
tioner, 131  U.  S.  267 ;  2  Hawk.  P.  C.  Curw. 
ed.  p.  221,  §  35.  Izuult  to  Judge.  —  In 
Rex  V.  Davison,  4  B.  &  Aid.  329,  339,  Hoi- 
royd,  J.  observed :  "  In  the  case  of  an  in- 
sult to  [the  judge]  himself,  it  Is  not  on  his 
own  account  that  he  commits ;  for  that  is 
a  consideration  which  should  never  enter 
his  mind.  But  though  he  may  despise  the 
insult,  it  is  a  duty  which  he  owes  to  the 
station  to  which  he  belongs  not  to  suffer 
those  things  to  pass  which  will  make  him 
despicable  in  the  eyes  of  others.  It  is  his 
duty  to  support  the  dignity  of  his  station, 
and  uphold  the  law,  so  that  in  his  pres- 
ence, at  least,  it  shall  not  be  infringed." 

*  Blight  V.  Fisher,  Peters  0.  C.  41. 
See  Rex  v.  HaU,  3  W.  Bl.  1110. 
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And  this  doctrine  protects  from  arrest  a  witness  eundoy  morando^ 
et  redeundo} 

3.  Mustering  Boidiezs  —  80  near  the  court  as  to  disturb  its  pro- 
ceedings is  another  form  of  contempt.'    Bat  — 

4.  Bzerciaing  a  Rigiit.  —  No  person  is  to  be  molested  bj  the 
judge  for  doing  respectfully,  in  the  presence  of  the  tribunal,  any- 
thing which  he  has  the  right  to  do.'    Other  illustrations  are  — • 

§  253.  Disobeying  Subpcsna  —  'Witness  otlmrwlBe  —  Insnffloient 
Retam  —  Suit   without    Consent  —  Fiotitiona    Soit  —  Papeza   from 

Cotut  FUee.  —  If  a  witness  disobeys  the  subpoena,^  or  refuses 
to  be  sworn*  or  to  answer  a  proper  question;®  or  if  a  person 
served  with  a  habeas  corpus  declines  to  make  a  sufficient  return 
thereon  ;  ^  or  if  one  brings  a  suit  in  the  name  of  another  without 
his  privity  or  consent,®  or  brings  a  mere  fictitious  suit  to  ob- 
tain the  opinion  of  the  court  on  some  question;^  or  if  any 
one  wrongfully  takes  or  retains  papers  from  the  files  of  the 
court,^^ — in  these  and  analogous  instances,  the  offender  is  an- 
swerable for  a  contempt. 

§  253  a.  A  ReceBB  or  Adjonrnment  for  the  Day  —  does  not  dis« 
solve  the  court.  So  that  during  such  a  time  there  may  be  a  con* 
tempt  by  misbehavior  in  the  court-house,  at  least  if  in  the 
presence  of  the  judge.^^ 

§  264.  Secondly.  Contempts  by  Officers  of  the  Court  not  in  its 
Presence  :  — 

Control  of  Court.  —  The  officers  of  the  court,  in  respect  of  their 
official  conduct,  are  under  its  control  whether  absent  or  present.^ 
For  example,  — 


'  Kimpton  v.  London^  &c.  Rj.  25  Eng. 
L.  &  Eq.  557 ;  In  te  Healej,  53  Vt.  694, 
88  Am.  R.  713. 

*  S.  V.  Conlter.  Wright.  421 ;  8.  v.  Gofl, 
Wright,  78.  See  C.  p.  Stuart,  2  Va.  Cas. 
320. 

■  Stokely  r.  C.  1  Va.  Caa.  880;  Blight 
V.  Fisher,  Peten  C.  C.  41.  And  see  Mar- 
tin  V.  Bold,  7  Tannt.  182. 

*  Wickwire  p.  8.  19  Conn.  477 ;  Tebo 
V.  Baker,  16  Hnn,  182;  Loop  v.  Gonid,  17 
Hnn,  585;  McGebee  v,  S.  4  Tex.  Ap.  94. 

*  Stanshiuy  v.  Marks,  2  Dall.  213 ;  Ex 
parte  Stice,  70  Cal.  51 ;  In  re  Gannon,  69 
Cal.  541. 

<  Lett  V.  Barrel,  2  MiU,  167. 

'  S.  V.  Philpot,  Dudley,  Ga.  46.    See 


Stockdale  v.  Hansard,  8  Dowl.  P.  C.  474 ; 
8.  V.  Bergen,  1  Dntcher,  209. 

B  Butterworth  v,  Stagg,  2  Johns.  Cas. 
291. 

*  Smith  V.  Brown,  3  Tex.  360,  49  Am. 
D.  748;  Smith  v.  Junction  Ry.  29  Ind. 
546.  And  see  McNair  v.  Toler,  21  Minn. 
175. 

w  Barker  v.  Wilford,  Kirby,  282,  235 ; 
Baldwin  r.  S.  11  Ohio  St.  681.  And  see 
Keppele  p.  Williams,  1  DalL  29. 

>i  Baker  v.  8.  82  Ga.  776,  14  Am.  St. 
192. 

"  Sanders  v.  Metcalf,  1  Tenn.  Ch.  419; 
Rex  V.  Wakefield,  1  Stra.  69.  As  to  the 
constitntional  question,  see  Harrison  p. 
Chiles,   a  Litt  194;    Hollingsworth  p. 
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§  255.  1.  The  Attorneys  —  are  officers  of  the  coart.  There- 
fore one  guilty  of  any  malpractice  ^  —  as,  in  refusing  to  give  back 
to  a  client  papers,*  or  pay  over  to  him  money  collected,*  or  in 
wilfully  mismanaging  his  business  —  is  liable,  after  due  proceed- 
ings had,  to  attachment  for  contempt.    And  — 

2.  Disbarring.  —  The  punishment  may  in  proper  cases  extend 
to  disbarring  him,  or  to  suspending  him  from  practiced 

8.  Libel  by  Attorney.  —  It  is  a  contempt  for  an  attorney 
to  publish  a  libel  on  the  court,^  or  to  write  a  letter  to  the 


Dnane,  Wal.  C.  C.  77, 106 ;  Floyd  v.  S.  7 
Tex.  215. 

^  AnonjmonB,  6  Mod.  137;  2  Hawk. 
P.  C.  Carw.  ed.  p.  210,  §  6  et  aeq.,  p.  219, 
§30. 

<  Ex  parte  Willand,  11  C.  B.  544,  20 
Eng.  L.  &  £q.  293. 

•  P.  V.  NeviiiB,  1  HiU,  N.  Y.  154;  2 
Hawk.  P.  C.  Curw.  ed.  p.  211,  §  10;  Stev- 
enson V.  Power,  9  Price,  384 ;  In  re  New- 
berrj,  4  A.  &  E.  100;  b.  c.  nom.  In  re 
Newbnrj,  5  Nev.  &  M.  419 ;  Anderson  v. 
Bosworth,  15  R.  I.  443 ;  Bnms  v.  AUen, 
15  R.  I.  32 ;  In  re  Kennedy,  120  Pa.  497, 6 
Am.  St.  724. 

*  Post,  §  270 ;  Ex  parte  Robinson,  19 
Wal.  505 ;  Ex  parte  Wall,  107  U.  8.  265 ; 
In  re  Moore,  72  Cal.  359 ;  In  re  Knott,  71 
Cal.  584;  Tjler  ».  Presley.  72  Cal.  290; 
In  re  Hardwick,  12  Q.  B.  D.  148 ;  In  re 
Gale,  75  N.  Y.  526.  Further  of  Disbar- 
ring.—  In  the  above  case  of  Ex  parte 
Robinson,  Field,  J.  delivering  the  opinion 
of  the  court,  said :  "  This  power  is  pos- 
sessed by  all  courts  which  have  authority 
to  admit  attorneys  to  practice.  But  the 
power  can  only  be  exercised  where  there 
has  been  such  conduct  on  the  part  of  the 
parties  complained  of  as  shows  them  to 
be  unfit  to  be  members  of  the  profession. 
Parties  are  admitted  to  the  profession 
only  upon  satisfactory  evidence  that  they 
possess  fair  private  character  and  suffi- 
cient legal  learning  to  conduct  causes  in 
court  for  suitors.  The  order  of  admission 
is  the  judgment  of  the  court  that  they 
possess  the  requisite  qualifications  both  in 
character  and  learning.  They  become  by 
such  admission  officers  of  the  court."  p. 
512.  I  do  not  understand,  as  this  dictum 
might  seem  to  imply,  that  the  power  of 
the  court  to  admit  an  attorney  is  essential 
to  its  power  to  disbar  him.    On  the  other 
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hand,  I  think  it  is  not,  though  the  question 
could  not  often  practically  arise.  Consult 
also  Ex  parte  Wall,  supra;  Anderson  v. 
Bosworth,  15  R.  L  443 ;  In  re  Hardwick, 
12  Q.  B.  D.  148.  A  legislative  assembly 
that  cannot  elect  a  member  may  expel 
one.  And  if  an  officer  of  court  is  ap- 
pointed otherwise  than  by  its  mandate, 
that  does  not  preclude  the  court  from  con- 
trolling him ;  and  it  ought  not,  in  extreme 
cases,  from  expelling  him.  In  Smith  v. 
S.  1  Yerg.  228,  it  was  held  that  the  conrts 
may,  without  the  intervention  of  a  jury, 
strike  an  attorney  from  the  roll  for  im- 
proper conduct ;  and  it  is  good  cause  that 
he  accepted  a  challenge  to  fight  a  duel  or 
fought  one  beyond  the  bounds  of  the 
State  and  killed  his  antagonist.  As  to 
the  authority,  Catron,  J.  said :  "  Much  in- 
quiry has  been  made  into  the  powers  of 
the  courts  to  remove  attorneys.  If  the 
old  Statute  of  Hen.  4  had  been  examined, 
that  which  has  been  searched  for,  and 
found  obscurely  hinted  at  in  so  many  au- 
thors, could  have  been  found  in  a  short 
paragraph ;  the  statute  first  provides  that 
all  who  are  of  good  fame  shall  be  put 
upon  the  roll,  after  examination  of  the 
justices,  at  their  discretion,  and  after  be- 
ing sworn  well  and  truly  to  serve  in  their 
offices:  'And  if  any  such  attorney  be 
hereafter  notoriously  found  in  any  default, 
of  record  or  otkerwisey  he  shall  forswear 
the  court,  and  never  after  be  received  to 
make  any  suit  in  any  court  of  the  king. 
They  that  be  good  and  virtuous  and  of 
good  fame  shall  be  received  and  sworn  at 
the  discretion  of  the  justices,  and  if  they 
are  notoriously  in  default,  at  discretion 
may  be  removed  upon  evidence  either  of 
record  or  not  of  record.' "    p.  229. 

^  In  re  Moore,  63  N.  C.  397.    See  S.  v. 
Anderson,  40  Iowa,  207. 
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judge  libelling  or  abusing  him  in  respect  of  a  decision  he  has 
rendered.^ 

4.  SheriOi  —  and  other  like  officers  are  within  the  same  rule.^ 
Refusals  by  them  to  serve  or  return  process  *  or  to  pay  money 
collected,*  abuses  in  serving  precepts,^  and  the  making  ,of  false 
returns,^  severally  render  them  liable  to  attachment.  In  like 
manner,  — 

5.  Oerk  —  Master.  —  The  clerk  of  a  court  ^  or  a  master  in 
chancery  ^  is  in  this  way  answerable  for  any  wilful  misfeasance 
or  non-feasance.     And  — 

6.  Juror.  —  If  a  juror  charged  with  a  cause  leaves  his  asso- 
ciates and  mingles  with  the  community,  or  wrongfully  holds 
communication  with  persons  outside,^  or  otherwise  misconducts 
himself,^®  he  commits  a  contempt  of  court." 

§  256.  Thirdly.  C<mtempts  in  the  Absence  of  the  Court  by  Par- 
ties and  Persons  served  with  Process  :  — 

1.  Defined. — Whenever  a  court  in  the  performance  of  its  author- 
ized functions  has  validly  commanded  any  person  to  do  or  abstain 
from  a  thing,^  a  wilful  disobedience  is  a  contempt,  and  not  the 
less  so  th6ugh  the  court  is  not  present  where  it  occurs.     Thus,  — 

2.  Disobeying  Injiinotlon  —  Decree  or  Order — Award  of  Referees 
—  Snbpcena  —  Mandamus,  &c.  —  It  is  a  contempt  of  court  where 
one  disobeys  an  injunction,^  or  a  decree  to  make  a  conveyance,^* 


1  In  re  Pryor,  18  Kan.  73,  26  Am.  B. 
747. 

'  See  S.  V.  Williams,  2  Speers,  26. 

*  Chittenden  v.  Brady,  Ga.  Decis.  219 ; 
£x  parte  Snmmen,  5  Ire.  149 ;  P.  v. 
Marsh,  2  Cow.  493  ;  P.  v.  Adgate,  2  Cow. 
504;  AnonjmouB,  23  Wend.  102  (there  is 
a  statute  in  New  York) ;  Connor  u.  Archer, 
1  Speers,  89 ;  Pitman  v.  Clarke,  1  McMnl. 
316 ;  Hice  v.  McClintock,  Dudley,  S.  C. 
354;  2  Hawk.  P.  C.  Corw.  ed.  p.  208,  §  2; 
Howitt  V.  Bickaby,  9  M.  &  W.  52.  See 
also  Clark  v.  Foxcroft,  6  Greenl.  296,  301, 
20  Am.  D.  309. 

*  In  re  Stephens,  1  Kelly,  584 ;  Connor 
r.  Archer,  1  Speers,  89 ;  Thomas  v.  Aitken, 
Dndley,  S.  C.  292 ;  2  Hawk.  P.  C  Cnrw. 
ed.  p.  209,  {  4. 

*  S.  V.  Tipton,  1  Blackf.  166 ;  Anony- 
mous, 2  Keny.  372 ;  Gregory  v.  Onslow, 
Lofft,  35;  Bex  v.  Hall,  2  W.  Bl.  1110; 
Hewitson  v.  Hunt,  8  Bich.  106 ;  2  Hawk. 
P.  C.  Curw.  ed.  p.  208,  §  3. 


«  2  Hawk.  P.  C.  Curw.  ed.  p.  209,  §  5. 

^  S.  V.  Simmons,  1  Pike,  265 ;  Moore  v. 
Clerk  of  Jessamine,  Litt.  Sel.  Cas.  104; 
Beg.  V.  Harland,  8  Dowl.  P.  C.  323. 

B  Yates  V.  Lansing,  9  Johns.  395,  4 
Johns.  317,  6  Johns.  337,  6  Am.  D.  290. 

*  S.  V,  HeWenston,  B.  M.  Charl.  48. 

w  P.  V.  Oyer  and  Terminer,  101  N.  Y. 
245. 

11  See  2  Hawk.  P.  C.  Cnrw.  ed.  p.  212, 
§  14  et  seq. 

^  Ante,  §  242a  (3). 

^  Gates  V.  McDaniel,  3  Port.  856 ; 
Woodworth  v,  Bogers,  8  Woodb.  &  M. 
135;  Finley  v.  Ankeny,  Breese,  191;  P. 
V,  Compton,  1  Duer,  512;  Davis  u.  New 
York,  1  Duer,  451 ;  Mead  v.  Norris,  21 
Wis.  310;  Howe  v.  Searing,  6  Bosw.  684; 
McCredie  o.  Senior,  4  Paige,  378 ;  Hull  v, 
Thomas,  3  Edw.  Ch.  236;  Fischer  v. 
Hayes,  19  Blatch.  184. 

H  Buffum's  Case,  13  N.  H.  14 ;  HiUi 
ker  V,  Hathome,  5  Bosw.  710. 

149 


§s 


SPECIFIC  OPPEHCES. 


[book  X. 


or  an  order  to  perform  the  award  ol  referees,'  or  other  similar 
command ; '  or  the  already  mentioned '  subpceaa  to  appear  aa  a 
wituesa,*  or  the  like ; '  or  when  referees  under  a  rule  will  not 
report;^  or  vhen  the  judge  of  an  inferior  tribunal  refuses  obe- 
dience to  a  process  from  a  superior  one;^  or  a  private  party 
declines  to  comply  with  a  mandamus,^  —  in  which  several  cases 
the  delinquent  is  liable  to  attachment  for  contempt.     But  — 

3.  T«Ud.  —  The  order,  process,  or  decree  must  be  within  the 
authority  of  the  tribunal  and  otherwise  valid,  else  a  disregard  of 
it  will  be  no  contempt.*  ->. 

§  257.  Fourthly.  Contemptt  in  the  Ahsence  of  the  Court  by 
Other  Persons:  — 

1.  BxcepUonBl  Dootrina. — Some  of  our  tribmialB  deny  that  there 
can  be  contempts  of  this  sort.  They  deem  that  one  who  is  not 
an  officer  of  the  court,  or  served  with  its  process,  or  a  suitor  in  it, 
or  in  some  way  specially  under  its  jurisdiction,  cannot  be  called 
to  account  by  its  summary  process  for  what  he  does  out  of  its 
presence,  though  it  is  admitted  tliat  the  GagliBh  law  is  othep 
wise.    Thus,  — 

2.  English  Dootrlna  United.  —  It  appears  to  be  deemed  in 
Mississippi  Uiat  the  Constitution  and  general  spirit  of  the  laws 


>  McClnro  n.  GDlick,  a  Banison,  340 ; 
Shriver  v,  S.  9  GiU  &  J.  1 ;  Yatee  v.  Rds- 
■ell,  1 7  John*.  4G1 ;  Adod jmoiia,  Loff C, 
4S1 ;  ADoaymoiu,  Lofft,  311 ;  Rex  v.  M;- 
era,  1  T.  K.  !6S ;  MendeU  e.  Tyrell,  9  M. 
&W.SI7;  McArthot  D.  Campbell,  4  Nev, 
&  M.  SOS.  3  A.  &  E.  52 1  B&th  v.  Pincb,  4 
Scott,  S99. 

*  HendricksOD  u.  UendrickBOD.  3  Hu- 
riaon,  3GG ;  S.  i>.  Noel,  T.  U.  P.  Chul.  43  ; 
Phillips  V.  HstHbs,  3  J.  J.  Mar.  12!; 
Gates  V.  McDaniel,  3  Port.  356  ;  Ex  puts 
Walkei,  25  Ata.  81 ;  Ex  parte  Laugdon, 
25  Vt.  680;  Fisher  v.  FUher,  4  Hen.  & 
MuDf.  484;  LivingatoQ  u.  ritigerald,  2 
Barb.  396;  Sherman  v.  Cohen,  a  Strub. 
553 ;  Knuckle  v.  Knni-kle,  1  Dall.  364  ; 
Tliickneue  u.  Actoo,  8  Eag.  L.  &,  Eq.  47, 
15  Jul.  1052,21  Law  J.y.  a.  Ch.  215;  S. 
t>.  Hangerford.  8  Via.  3*5;  P.  u.  Church, 
a  Wend.  2S2 ;  Faltoa  v.  Bcouk,  18  Wend. 
609. 


Delaney  c.  Begnlatoia.  )  Yeatee,  403;  C. 
V.  Deskins,  4  Leigh,  685. 

*  Jackson  v.  Juatices,  1  Va.  Cat.  314. 

■  Thompeon  v.  Parker,  3  Johns.  360; 
Cumberland  v.  North  Yarmouth,  4  Greenl. 
459;  Stafford  v.  Heaketh,  1  Wend.  71. 
See  Freta  v.  Freta,  1  Cow.  335. 

^  P.  i>.  Jndgea  of  Washington,  S  Caiaee, 
97 ;  P.  [>.  Westchester  Judges.  3  Johns. 
Ct*.  118;  S.  p.  Noel.  T.  U.  P.  Charl.  43; 
S.  D.  Ilant,  Coxe,  287 ;  Mungeam  d. 
Whoatlej,  1  Eng.  L.  4  Eq.  516,  15  Jnr. 
110 1  ExparteCamochan.T.U.  P.  CharL 
315;  P.  B.  PeaisoD,  3  Scam.  370;  Ex 
parte  Woodruff,  4  Pike,  630;  Patchin  s. 
Brooklyn,  IS  Wend.  664 ;  Gorham  o.Luck- 
ett,  6  B.  Monr.  638.  Sea  Weaver  e.  Ham- 
ilton, 3  Jonea,  N.  C.  343. 

B  Rex  t>.  EdjToan,  3  T.  R.  352;  Rex 
e.  Babb,  3  T.  R.  S79;  S.  d.  Orleans  Dis- 
trict Judge,  38  Lk.  An.  43,  58  Am.  R. 
158. 

«  Birdsall  f.  Pixley.  4  Weud.  196;  P. 
n.  Brennuii,  45  Barb.  344 ;  Uogue  c.  Hay et, 
53  Iowa,  377. 
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have  abrogated  so  much  of  the  common  law  aa  is  within  our 
present  sabdiyision.  Therefore  it  was  adjudged  that  the  publica- 
tion,  during  the  sitting  of  the  court,  of  a  newspaper  article 
reflecting  on  the  conduct  of  the  presiding  judge,  and  charging 
him  with  being  an  abettor  of  a  person  against  whom  an  indict- 
ment for  murder  was  pending,  could  not  be  visited  as  a  con- 
tempt.^ And  there  may  be  other  States  wherein  like  views 
prevaiL  T^e  question  in  some  of  them  is  more  or  less  regulated 
by  statutes.^    But — 

§  258«>1.  Qeneral  Doctrine.  —  The  English  and  better  American 
doctrinid  recognizes  such  contempts,  yet  under  limitations  not 
easily  defined.    To  illustrate, — 

2.  Abusing  Judga  out  of  Court.  -^  Where  one  interested  in  the 
event  of  a  depending  suit,  but  not  a  party,  met  the  judge  who  was 
proceeding  to  take  his  seat  on  the  bench,  and  on  being  spoken  to 
by  him,  responded,  in  substance,  **  I  do  not  speak  to  any  one  who 
acted  so  corruptly  and  cowardly  as  to  attack  my  character  when 
I  was  absent  and  defenceless  "  (alluding  to  expressions  made  by 
the  judge  on  the  trial  of  the  cause  at  a  former  term),  this  was 
held  to  be  a  contempt.^ 

3.  Sntioing  away  Witnaw.  —  To  procure  one  already  sub- 
pcenaed  as  a  witness  to  absent  himself  from  the  trial  appears 
pretty  plainly  to  be  a  contempt.*    And  — 

4.  Conanct  toward  Juror.  —  It  was  held  to  be  a  contempt  of 
court  where,  after  a  jury  had  rendered  a  verdict  of  guilty  against 
an  indicted  person,  his  brother  proceeded  to  the  foreman's  house, 
accused  the  latter  of  having  bullied  the  jury  into  the  verdict,  and 
challenged  him  to  mortal  combat.^  Also  it  is  a  contempt  to 
solicit  a  juror  to  give  a  signal,  after  the  jury  have  retired,  indi- 
cating whether  or  not  they  are  likely  to  agree,  and  thereby 
enable  an  outside  party  more  safely  to  bet  on  the  question.^ 
Again,  — 

§  259.    1.   PubUoationa  about  Cauae  pending.  —  By   the   com- 

^  Ex  parte  Hickdy,  4  Bin.  ft  M.  751.  '  C.  v.  Dandridge,  2  Va.  Cas.  408. 

*  Cheadle  t;.  8. 1 10  Ind.  301,  59  Am.  R.         ^  Btirke  v.  S.  47  Ind.  528 ;  McConnell 

199 ;  In  re  Oldham,  89  N.  C  23, 45  Am.  R.  v.  S.  46  Ind.  298 ;  C.  v.  Braymird,  Thacher 

6?3;  Foster  9.  C  8  Watto  &  8.  77 ;  In  re  Crim.  Cas.  146. 
Hint,  9  Philad.  216 ;  Donfaam  v,  8.  6  Iowa,         *  Keg.  v.  Martin,  5  Cox  C.  C.  356. 
845 ;  Stuart  v.  P.  3  Scam.  395 ;  P.  ».  Wil-         •  S.  v.  Doty,  3  Vroom,  403. 
•OD,  64  III  195.    As  to  the  United  States, 
Bee  post,  §  260. 
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monly  accepted  doctrine,  any  publication  whether  by  parties  or 
strangers  relating  to  a  cause  in  court,  tending  to  prejudice  the 
public  as  to  its  merits,  and  to  corrupt  or  embarrass  the  adminis- 
tration of  justice,^  —  or  reflecting  on  the  tribunal  or  its  proceed- 
ings, or  on  the  parties,  the  jurors,  the  witnesses,  or  the  counsel,* 
—  may  be  visited  as  a  contempt.^  And  it  makes  no  difference 
that  the  author  of  the  article  disclaims  such  a  purpose,  and  that 
in  fact  it  has  not  wrought  out  its  natural  results,  if  it  'has  the 
evil  tendency.*  The  facts  usually  show  that  the  publication  was 
made  in  term  time ;  and  perhaps  this  ingredient  may  under  some 
circumstances  be  material.^  But,  in  general,  it  is  in  point  of  law 
only  necessary  that  the  cause  should  be  pending.^ 

2.  PabllBhing  Proceedings.  —  There  are  sometimes  reasons  why 
the  proceedings  in  a  cause  should  not  be  published,  even  accu- 
rately, or  not  until  the  suit  is  terminated;  then,  if  the  judge 
makes  an  order  forbidding  or  limiting  the  publication  in  time  or 
otherwise,  a  violation  of  it  is  a  contempt.^  As  to  which,  under 
the  — 

§  260.  United  States  Statute.  —  By  a  statute  of  the  United 
States,  the  national  tribunals  are  authorized  ^^  to  punish  by  fine 
or  imprisonment,  at  the  discretion  of  the  court,  contempts  of 
their  authority ;  provided,  that  such  power  to  punish  contempts 
shall  not  be  construed  to  extend  to  any  cases  except  the  misbe- 
havior of  any  person  in  their  presence,  or  so  near  thereto  as  to 
obstruct  thQ  administration  of  justice,  the  misbehavior  of  any 
of  the  officers  of  the  said  courts  in  their  official  transactions, 
and  the  disobedience  or  resistance  by  any  such  officer,  or  by  any 


^  Respublica  v.  Oswald,  1  DaU.  319; 
Bayard  v.  Passmorei  3  Yeates,  438 ;  P.  v. 
Few,  2  Johns.  290;  Respublica  v.  Pass- 
more,  3  Yeates,  441 ;  In  re  Cheltenham, 
&c.  Rj.  Law  Rep.  8  Eq.  580;  Daw  v. 
Eley,  Law  Rep.  7  Eq.  49;  Reg.  v.  Cas- 
tro, Law  Rep.  9  Q.  B.  219;  Reg.  v. 
Pamell,  14  Cox  C.  C.  474.  In  Rex  v. 
Gilham,  Moody  &.  M.  165,  the  act  was  not 
sufficient. 

*  HoUingsworth  v.  Dnane,  WaL  C.  C. 
77,  102;  Bronson's  Case,  12  Johns.  460; 
P.  w.  Freer,  1  Caines,  485,  518  ;  Tenney's 
Case,  3  Post.  N.  H.  1 62 ;  Morrison  v. 
Moat,  4  Edw.  Ch.  25;  Littler  v.  Thom- 
son, 2  Beav.  129;  In  re  Crawford,  13 
Jar.  955;  Henry  v.  Ellis,  49  Iowa,  205; 
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Ex  parte  Barry,  85  Cal.  608 ;  Myers  v,  S. 
46  Ohio  St.  473,  15  Am.  St.  638. 

*  P.  V.  Wilson,  64  111.  195 ;  Reg.  w. 
Onslow,  Law  Rep.  9  Q.  B.  219,  12  Cox 
C.  C.  358,  5  Eng.  Rep.  443  ;  Reg.  v.  Skip- 
worth,  Law  Rep.  9  Q.  B.  219,  230,  5  Eng. 
Rep.  456 ;  8.  c.  Reg.  v.  Castro,  Law  Rep. 
9  Q.  B.  219;  Reg,  v,  O'Dogherty,  5  Cox 
C.  C.  348. 

*  P.  V.  Wilson,  snpra. 

*  In  re  Storoc,  48  N.  H.  428, 97  Am.  D. 
626. 

>  See  post,  §  262. 

7  4  Bl.  Com.  285;  In  re  Qement,  33 
How.  St.  Tr.  1335,  1563,  1564;  Rex  r. 
Clement,  4  B.  &  Aid.  218.  And  see 
Morrison  i^.  Moat,  4  Edw.  Ch.  25. 
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party,  juror,  witness,  or  other  person,  to  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  the  said  courts."^  And  it 
was  held  in  one  of  the  circuits  that  though  the  court  is  restrained 
from  punishing,  as  for  a  contempt,  the  publication  during  trial 
of  the  testimony  in  a  cause,  yet  having  the  power  to  regu- 
late the  admission  of  persons  within  its  own  bar,  and  the  pro- 
ceedings there,  it  may  exclude  a  reporter  who  comes  to  take 
minutes  of  testimony  for  such  publication.  And  in  the  par- 
ticular instance  the  court  made  the  order  that  no  person  should 
be  admitted  within  the  bar  "  for  the  purpose  of  reporting,  ex- 
cept on  condition  of  suspending  all  publication  till  after  the 
trial  is  concluded."* 

§  261.  In  Principle,  —  on  this  question  of  contempts  committed 
by  persons  neither  attached  to  the  court  nor  in  its  presence,  we 
can  discern  no  difference  between  those  attached  and  those  not, 
or  between  those  present  and  those  absent,  other  than  arises  from 
the  very  different  degrees  of  ability  to  obstruct  the  working 
of  the  judicial  machinery  possessed  by  these  differing  classes. 
Since  the  whole  doctrine  of  contempt  of  court  grows  out  of  the 
necessity  for  it  to  administer  justice,  the  consequence  must  be 
that  whenever  any  obstruction  to  its  justice  is  laid  before  it,  the 
judge  must  cause  the  same  to  be  removed.  And  though  ordi- 
narily men  in  no  way  connected  with  the  tribunal,  either  as 
officers  or  parties,  cannot  obstruct  the  course  of  its  justice  with- 
out going  into  its  presence,  yet  circumstances  may  and  do  occur 
in  which  they  can.  If  they  take  advantage  of  these  circum- 
stances, and  do  what  tends  directly  to  impede  the  course  of 
justice,  or  to  corrupt  the  justice  itself,  they  should  be  dealt  with 
summarily  for  the  contempt.*    And  — 

§  262.  1.  Cause  depending  or  not. —  These  views  disclose  the 
true  rule  for  some  things  not  exactly  within  the  present  or  any 
preceding  head  of  this  chapter.  For  example,  it  has  been  held 
in  chancery  that  an  attachment  for  contempt  should  not  be 


1  R.  S.  of  U.  S,  §  725 ;  Act  of  March 
2, 1831,  c  99,  4  Stat0.  at  Large,  487.  As 
to  which,  and  query  whether  it  restrains 
the  Sapreme  Court,  see  Ex  parte  Robin- 
son, 19  Wal.  505.  And  see  farther  as  to 
the  statute,  U.  S.  v.  Atcheson,  &c.  Ry.  16 
Fed.  Rep.  853 ;  U.  a  9.  Jacobi,  1  Flip. 
108. 


•  IT.  8.  V,  Holmes,  1  Wal.  Jr.  1, 11. 

*  Suppose  men  should  band  together 
to  offer  bribes  to  the  jurors  when  the 
court  was  not  in  session,  or  should  send 
letters  to  unduly  influence  the  judge, 
surely  the  court  ought  to  have  power 
to  correct  such  conduct  by  the  process 
for  contempt. 
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granted  when  the  bill  is  no  longer  pending.^  But  this  cannot  be 
a  universal  rule ;  *^  the  question  must  be  settled  by  the  circum- 
stances of  the  case.    And  — 

2.  Disobedience  to  Subpcena.  —  It  has  been  held  in  a  common- 
law  court  that  the  termination  of  a  cause  does  not  take  away  the 
right  to  proceed  for  contempt  against  a  witness  who  refused  to 
respond  to  the  subpoena.  Said  O'Neall,  J. :  The  witness's  ^^  of- 
fence against  the  court  consists  in  disobeying  its  process.  The 
interest  of  the  party  to  compel  his  attendance  by  attachment  is 
ended ;  but  the  offence  against  the  court  still  exists,  and  ought  to 
be  punished,  so  that  witnesses  may  learn  the  duty  of  obedience."^ 
Tet  in  Massachusetts  this  authority  has  been  denied  to  justices 
of  the  peace ;  but  whether  the  same  would  be  held  of  a  court  of 
record,  and  whether  this  decision  does  not  turn  on  statutes,  the 
j  case  does  not  disclosed    Plainly  there  are  circumstances  in  which 

this  power  should  be  exercised  after  the  cause  is  ended.^ 
§  268.   Fifthly.  Contempts  against  Justices  of  the  Peace :  — 
Distinguished  from    Superior    Courts   of  Record.  —  There  is  an 

opinion,  perhaps  well  founded,  that  the  authority  of  justices  of 
the  peace'  is  in  these  contempt  cases  more  limited.^  For  con- 
tempts in  their  presence  and  while  holding  their  courts  they  may 
commit,^  but  Gabbett  observes  that  "  courts  of  inferior  jurisdic- 
tion cannot  attach  or  commit  a  party  for  any  contempt  which 
does  not  arise  in  the  face  of  the  court."  ®  And  we  have  various 
expressions  more  or  less  to  this  effect  in  the  English  books. 
Thus,  though  the  modern  county  courts  are  of  record,  and  by  the 
statute  are  permitted  to  commit  only  for  contempts  in  court,  still, 
being  of  inferior  jurisdiction,  it  is  strongly  intimated  that  the 
same  result  would  proceed  from  common-law  principles.^  It  is 
also  held,  in  England,  that  the  sessions  cannot  proceed  in  this 
way  against  a  man  for  disobeying  an  order  of  filiation,  but  only 

>  Robertson  v.  Bingley,  1  McCord  Ch.    374 ;  Wearer  o.  Hamilton,  3  Jones,  N.  C. 
333,  349.  343;  The  Laorens,  1  Abb.  Adm.  508. 

«  Reg.  17.  O'Dogherty,  5  Cox  C.  C.  «  1  Gab.  Crim.  Law,  287. 

348.  7  S.  V.  Johnson,  1   Brer.  155,  2  Bay, 

>  Johnson  i^.  Wideman,  Dudley,  8.  C.  385  ,*  Lining  v.  Bentham,  2  Bay,  1 ;  S.v. 
70,  71.  Applegate,  2  McCoid,  110 ;  Rex  v.  Revel, 

«  Clarke  o.  May,  2  Gray,  410,  61  Am.  1  Stra.  420;  Reg.  v.  Rogers,  7  Mod.  28; 

D.  470.    Also,  Clarke's  Case,  12  Cnsh.  Reg.  r.  Langley,  2  Ld.  Raym.  1029,  6 

320.  Mod.  124;  ante,  f  244. 

*  See,  also,  on  this  general  question,         >  1  Gab.  Crim.  Law,  287. 
Williamson's  Case,  26  Pa.  9,  67  Am.  D.         *  Reg.  v,  Lefroy,  Law  Rep.  8  Q-  B. 
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on  his  recognizance.^  And  we  have  some  American  dicta  limit- 
ing the  power  of  justices  of  the  peace  to  contempts  in  the  pres- 
ence of  the  court.'  In  reason,  this  power  doubtless  does  not 
extend  as  far  as  that  of  the  high  tribunals,  still  there  may  be  cir- 
cumstances in  which  it  should  be  permitted  some  scope  beyond 
this  narrowest  limit.^ 

lY .  The  Contempt  as  an  Indictable  Offence, 

§  264.  Twofold  Nature. — Many  acts  are  both  contempts  of 
court  and  indictable  crimes.  Others,  while  analogous  to  con- 
tempts, are  indictable,*  but  no  more.  We  saw  in  the  preceding 
volume  ^  how  the  same  thing  may  be  equally  a  civil  and  a  crim- 
inal injury,  for  which  both  a  civil  suit  and  criminal  prosecution 
may  be  maintained ;  so  here,  the  indictment  and  the  proceeding 
for  contempt  are  distinct,  and  neither  will  be  a  bar  to  the  other .^ 

§  265.  What  Contempt  of  Joatioe  of  Peaoe  Indictable  —  (Oral 
Words,  &c.).  —  ^' An  indictment  can  be  supported  for  a  contempt 
of  a  justice  of  the  peace,  which,  though  short  of  a  breach  of  the 
peace,  yet  amounts  to  an  obstruction  of  the  execution  of  his 
office ; "  because  "  every  obstruction  of  an  oflScer  in  the  execu- 
tion of  his  office  is  a  public  injury,  and  unless  where  the  legis- 
lature has  directed  otherwise,  is  indictable."  ^  Even  mere  words 
may  constitute  the  obstruction ;  ®  the  rule  as  to  which  is  laid  down 
by  Starkie  to  be  that  ^^  any  contemptuous  or  contumelious  words, 
when  spoken  to  the  judges  of  any  courts  in  the  execution  of  their 
office,  are  indictable."  ® 


1  Reg.  r.  West,  11  Mod.  59. 

^  Lining  v.  Bentham,  8  Bay,  1,  8 ; 
Richmond  v.  Dajton,  10  Johns.  393; 
HoniDgsworth  V.  Dnane,  Wal.  C.  C.  77 ; 
S.  V.  Applegate,  2  McCord,  110.  None  of 
these  cases  except  the  last  contain  any- 
thing more  than  dicta  on  the  point,  and 
the  last  merely  decides  that  a  justice  of 
the  peace  cannot  commit  a  constable  for 
contempt  in  not  returning  an  execution 
and  paying  over  the  money  collected  there- 
on.   See  also  ante,  §  2^^* 

*  Consult,  also,  on  the  general  snbject 
of  this  section,  £x  parte  Latimer,  47  Cal. 
131 ;  Winship  v,  P.  51  111.  296 ;  Hill  v, 
Crandali,  52  lU.  70 ;  Murphy  v.  WUson, 
46  Ind.  537;  Richmond  r.  Dayton,  10 
Johns.  393;  8.  v.  Galloway,  5  Coldw.  326. 


«  See  Beg.  v.  Gray,  ID  Cox  G.  C.  184; 

8.  V.  Early,  3  Harring.  Del.  562. 

*  Vol.  L  §  263  a  et  seq. 

•  Vol.  I.  §  1067  (2) ;  8.  v.  Woodfin,  5  Ire. 
199,  42  Am.  D.  161 ;  S.  v.  Yancy,  1  Car. 
Law  Repos.  519  Rex  v,  Ossulston,  2  Stra. 
1107;  8.  V.  Williams,  2  Speers,  26;  Rex 
V.  Pierson,  Audr.  310.  And  see  Vertner  v, 
Martin,  10  Sm.  &  M.  103 ;  Foster  t*.  C.  8 
Watts  &  S.  77;  £x  parte  Brounsall, 
Cowp.  829 ;  In  re  King,  8  Q.  B.  129 ;  In  re 
Wright,  1  Exch.  658 ;  Reg  v,  Martin,  5 
Cox  C.  C.  356. 

7  Brooker  r.  C.  12  S.  &  R.  175.  And 
see  Vol.  L  §  465-468,  688  (3). 

8  Rex  r.  Revel,  1  Stra.  420. 
»  2  8tark.  Slander,  194. 
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§  266.  1.  'Whether  all  Contempts  Indictable.  —  It  seems  to  have 
been  supposed  that  always  where  a  magistrate  may  commit  for  a 
contempt  in  what  is  done  before  him,  the  offender  is  liable  like- 
wise to  this  graver  proceeding.^    Yet — 

2.  Insolence  in  Witness.  —  Holt  says :  '^  If  a  witness  be  inso- 
lent, we  may  commit  him  for  the  immediate  contempt,  or  bind 
liim  to  his  good  behavior,  but  we  cannot  indict  him  for  it."  ^ 
And  — 

8.  Oral  Abnse.  —  Where  one  was  convicted  on  an  indictment 
for  saying  to  justices  before  whom  he  was  brought  by  warrant 
at  their  sessions,  ^^This  is  no  justice  of  peace's  business;  you 
shall  not  try  this  matter ;  have  a  care  what  you  do ;  I  have  blood 
in  me,  if  I  had  you  in  another  place,"  —  judgment  was  ari-ested; 
because  the  words  did  not  carry  with  them  any  intent  to  break 
the  peace,  especially  as  the  defendant  was  a  wheelwright ; '  still 
it  is  difficult  to  say  that  even  a  wheelwright  did  not  commit 
thereby  a  contempt  of  the  justices.  We  have  a  case  holding  it  to 
be  a  contempt  to  say  to  the  magistrate :  ^'  Tou  can  fine  and  be 
damned."  *    Again,  — 

4.  Letter  in  Name  of  Judge.  —  An  English  court  was  divided  on 
the  question  whether  a  criminal  information  will  lie  against  a  per- 
son for  writing,  without  authority,  a  letter  in  the  name  of  the 
Chief-Justice  of  the  King's  Bench,  directed  to  one  of  the  latter's 
friends,  asking  a  visit  from  him.^  Here  was  no  contempt  of 
court ;  and  probably  our  judges  would  not  hold  such  an  act,  how- 
ever reprehensible,  to  be  a  crime. 

5.  The  Result  —  is  that  while  most  contempts  of  court  are  like- 
wise indictable,  there  are  some  which  are  not. 

§  267.  United  States  Statute.  — A  statute  of  the  United  States 
makes  punishable  *'  every  person  who  corruptly,  or  by  threats  or 
force,  endeavors  to  influence,  intimidate,  or  impede  any  witness  or 
officer  in  any  court  of  the  United  States,  in  the  discharge  of  his 
duty  ;  or  corruptly,  or  by  threats  or  force,  obstructs  or  impedes  or 
endeavors  to  obstruct  or  impede  the  due  administration  of  justice 
therein."  ^  And  the  reader  perceives  that  this  statute  is,  in  sub- 
stance, simply  an  affirmance  of  what  in  the  States  would  be  gen- 


1  Rex  V.  Revel,  1  Stra.  420. 
^  Reg.  V.  Rogers,  7  Mod.  28. 
s  Reg.  V.  Nan,  10  Mod.  186, 187. 
4  HiU  u.  CrandaU,  52  m.  70. 
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^  Rex  r.  Emerton,  2  Show.  20. 

•  R.  S.  of  U.  S.  §  5.399;  Act  of  March 
2,  1831,  c.  99,  4  U.  S.  Stats,  at  large,  488. 
And  see  U.  S.  o.  Jacobi,  1  Flip.  108. 
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erallf  deemed  to  be  the  common-law  doctrine,  which  is  thus  made 
of  force  in  the  tribunals  of  the  United  States. 

V.  The  Swmmary  Conseqiiences  of  the  Contempt, 

§268.  1.  Jnrisdiotloii.  —  Where  the  court  is  without  jurisdic- 
tion in  a  cause,  its  proceeding  for  contempt  is,  like  the  rest,  simplj 
void.^    And  — 

2.  Void  Order.  —  It  is  not  a  contempt  to  disobey  a  void  order.^ 

3.  The  Court  olfonded  —  has  alone  the  authority  to  punish  the 
contempt.  And  by  the  common-law  practice,  if  it  has  a  jurisdic- 
tion, no  other  or  superior  tribunal  can  take  cognizance  of  the 
contempt  whether  directly  or  on  appeal  or  otherwise.*    Still,  — 

4.  Bxceptional  Appeals.  —  In  some  of  the  States,  by  special 
provisions  of  law,  or  through  the  pressure  of  modem  opinions, 
the  superior  courts  do  in  a  measure,  not  fully,  correct  errors  of 
the  inferior  ones  in  this  matter.* 

^  Ante,  §  247  (2) ;  Haines  v.  Haines,  35  tJ.  8. 121 ;  Carter  v,  8.  4  Tex.  Ap.  165 ; 

Mich.  138;  P.  v.  Bergen,  53  N.  Y.  404;  Shattnck  v.  S.  51  MiBsis.  50,  24  Am.  R. 

S.  V.  Simmona,  39   Ran.  262.    And  see  624 ;  Caro  v.  Maxwell,  20  Fla.  17 ;  Wat- 

Iiirk  V.  Milwaukee  Dnst  CoL  Mannf.  Co.  rona  v.  Keamej,  79  N.  Y.  496. 

26  Fed.  Rep.  501 ;  Ex  parte  Goodin,  67  «  Stnart  v.  P.  3  Scam.  395 ;  Stokeley 

Ma  637.  V,  C.  1  Va.  Cas.  330;  Shannon  o.  S.  18 

<  Brown  v.  Moore,  61  Cal.  432.  Wis.  604  ;  Whittem  v.  8.  36  Ind.  196 ; 

*  CrosbT's  Case,  3  Wils.  188 ;  Gates  v.  Romejn  v.  Caplis,  17  Mich.  449 ;  Wagner 
McDaniel,  4  Stew.  &  P.  69 ;  Moore  v,  v,  S.  68  Ind.  42 ;  Warner  v,  S.  13  Lea,  52 ; 
Clerk  of  Jessamine,  Litt.  Sel.  Cas.  104;  Rahl  v.  Ruhl,  24  W.  Va.  279  (compare 
S.  t?.  Tipton,  1  Blackf.  166 ;  P.  ».  Nevins,  with  Craig  v,  McCnlloch,  20  W.  Va.  148) ; 
1  HOI,  N.  Y.  154 ;  Rex  v.  Flower,  8  T.  R.  Gandj  v.  8.  13  Neb.  445 ;  Worland  v.  8. 
814,  27  How.  St.  Tr.  986;  Yates  v.  Lan-  82  Ind.  49;  Wells  v.  C.  21  Grat.  500.  In 
sing,  9  Johns.  395, 4  Johns.  317,  366,  6  Kentucky  the  Appellate  Conrt,  it  seems, 
Am.  D.  290 ;  Ex  parte  Adams,  25  Missis,  will  correct  an  erroneous  sentence,  ^  as, 
883, 59  Am.  D.  234 ;  Flojrd  v.  8.  7  Tex.  where  the  punishment  is  greater  than  the 
215;  £x  parte  Kearney,  7  Wheat.  38, 43;  law  warrants, —  but  will  not  retry  the 
Clark  V,  P.  1  Breese,  266 ;  8.  v.  White,  T.  question  of  contempt.  Bickley  v.  C.  2  J. 
U.  P.  CharL  123 ;  Ex  parte  Summers,  5  J.  Mar.  572,  575.  See  also  Patton  v.  Har- 
Iie.  149;  Johnston  v.  C.  1  Bibb,  598;  ris,  15  B.  Monr.  607;  Turner  v.  C.  2  Met. 
Lockwood  V.  S.  1  Ind.  161 ;  Ex  parte  Til-  Ky.  619.  In  Bickley  v.  C.  Underwood,  J. 
linghast,  4  Pet.  108 ;  May  Pari.  Law,  2d  observed :  **  We  conceive,  in  cases  of  con- 
ed. 70,  73;  Penn  v.  Messenger,  1  Yeates,  tempt,  the  Appellate  Court  has  authority 
3;  £x  parte  Chamberlain,  4  Cow.  49;  to  correct  erroneous  judgments  and  sen- 
Vilas  V.  Burton,  27  Vt.  56 ;  Jordan  v.  8.  tences,  although  it  cannot  retry  the  ques- 
14  Tex.  436 ;  8.  v.  Mott,  4  Jones,  N.  C.  tion  of  contempt  or  no  contempt.  Sup- 
449 ;  In  re  Cohen,  5  Cal.  494 ;  In  re  pose,  for  instance,  a  circuit  court  should 
Cooper,  32  Vt  253 ;  Crow  r.^8.  24  Tex.  inflict  a  fine  of  $500  for  a  contempt,  with- 
12;  Ex  parte  Maulsby,  13  Md.  625;  8.  v.  out  the  intervention  of  a  jury,  when  the 
Towle,  42  N.  H.  540;  8.  v.  GaUoway,  5  statute  limits  the  fine  to  £10;  might  not 
Coldw.  326;  Tolman  v.  Jones,  114  111.  this  court  rectify  the  error  1  We  see  no 
147;  Puterbaugh  v.  Smith,  131  HI.  199,  objection  to  doing  it."  So  in  the  North 
19  Am.  Sl  30 ;  Hayes  v.  Fischer,  102  Carolina  case  of  Ex  parte  Summers,  5  Ire. 
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§  269.  1.  Summary.  —  The  proceeding  is  in  all  cases  summary, 
before  the  judge,  without  the  intervention  of  a  jury.^    And  — 

2.  The  Trial  without  Jury — does  not  violate  our  constitutional 
rights.^  But  the  legislature  cannot  declare  a  wrong  which  in  its 
nature  is  not  a  contempt  of  the  court  to  be  such,  and  thus  author- 
ize its  punishment  without  a  jury  trial.^ 

3.  0£fence  against  State  —  How  entitled.  —  The  offence  of  con- 
tempt of  court  is  against  the  State,  not  the  judge,  or  the  party  in 
the  cause.  Therefore  the  proceeding  should  properly  be  entitled 
as  of  "  The  State  "  against  the  one  in  contempt.* 

4.  Purging  Contempt.  —  The  defendant  has  the  privilege  of 
purging  his  contempt,  if  he  can,  on  interrogatories  put  to  him.^ 
If  he  declares  that  nothing  improper  was  intended,  and  that  he 
acted  in  good  faith,  this  is  in  many  instances  sufficient.^  But  it  is 
not  so  always ;  ^  especially  where  a  private  right  is  to  be  enforced, 
the  party  interested  cannot  be  defeated  in  this  way.^ 


149,  RnflSn,  C.  J.  intimated  that  If  the  in- 
ferior court  sets  out  in  its  order  of  com- 
mitment the  facts  constituting  the  con- 
tempt, and  they  are  not  suflicient,  the 
superior  may  discharge  the  party  on  ha- 
beas corpus.  Still  it  was  held  that  the 
inferior  court  need  not  state  the  facts  in 
its  order  of  commitment,  which  is  good 
without  See  also  HnmmeU's  Case,  9 
Watts,  416;  Adams  v,  Haskell,  6  Cal. 
816,  65  Am.  D.  517;  P.  v.  O'Neil,  47  Cal. 
109 ;  P.  V.  Sturterant,  5  Seld.  263,  59  Am. 
D.  536;  P.  p.  New  York,  29  Barb.  622; 
P.  V.  Cassels,  5  Hill,  N.  Y.  164 ;  Cabot  v, 
Tarborough,  27  Ga.  476 ;  Jordan  v.  S.  14 
Tex.  436;  S.  v.  Sheriff,  1  Mill,  145;  Bal- 
timore and  Ohio  Rid.  v.  Wheeling,  13 
Grat  40;  Clarke  v.  May,  2  Gray,  410,  61 
Am.  D.  470 ;  Williamson's  Case,  26  Pa. 
9,  67  Am.  D.  374 ;  C.  v.  Newton,  1  Grant, 
Pa.  453 ;  Ex  parte  Pater,  9  Cox  C.  C.  544. 
Perhaps  some  of  the  doctrines  of  these 
cases  may  find  favor  everywhere. 

1  4  61.  Com.  283  et  seq. ;  McConnell  v. 
S.  46  Ind.  298 ;  Whitten  v.  S.  36  Ind.  196 ; 
Crow  V.  S.  24  Tex.  12 ;  Arnold  v.  C  80 
Ky.  300,  44  Am.  R.  480. 

«  S.  V.  Doty,  3  Vroom,  408 ;  Neel  v.  S. 
4  Eng.  259,  50  Am.  D.  209 ;  Garrigus  v, 
S.  93  Ind.  239 ;  Lewis  v.  Garrett,  5  How. 
Missis.  434. 

>  Puterbaugh  v.  Smith,  131  BL  199,  19 
Am.  St.  30. 
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«  Haight  p.  Lucia,  36  Wis.  355 ;  Bow- 
ery Savings  Bank  r.  Richards,  6  Thomp. 
&  C.  59, 3  Hun,  366 ;  Ex  parte  Kearney.  7 
Wheat  38;  In  re  Mullee,  7  Blatch.  23; 
Crook  V.  P.  16  111.  534 ;  S.  v.  Sauvinet,  24 
La.  An.  119,  13  Am.  R.  115;  Whittem  v, 
S.  36  Ind.  196. 

*  4  Bl.  Com.  287 ;  S.  v.  Coulter,  Wright, 
421 ;  S.  V.  Goff,  Wright,  78 ;  Coulson  v. 
Graham,  2  Chit.  57 ;  Rex  v,  Wheeler,  1 
W.  Bl.  311 ;  Rex  v.  Morley,  4  A.  &  E. 
849;  In  re  Pitman,  1  Curt  C.  C.  186; 
Crow  i\  S.  24  Tex.  12;  S.  v.  Earl,  41  Ind. 
464  ;  Burke  v.  S.  47  Ind.  528. 

«  P.  V.  Few,  2  Johns.  290 ;  St  Clair  v. 
Piatt,  Wright,  532 ;  Kron  v.  Smith,  96  N. 
C.  386;  S.  i;.  Earl,  41  Ind.  464.  And  see 
S.  V.  Trumbull,  1  Southard,  139;  Ex 
parte  Beebees,  2  Wal.  Jr.  127 ;  Ex  parte 
Woodruff,  4  Pike,  630 ;  Clare  v.  Blakesley, 
1  Scott  N.  R.  397 ;  U.  S.  v.  Dodge,  2 
Gallis.  313 ;  Hollingsworth  v.  Dnane,  Wal. 
C.  C.  77. 

7  P.  V.  Freer,  1  Cainee,  485,  518;  U.  S. 
V.  Coolidge,  2  Gallis.  364. 

s  Buffum's  Case,  13  N.  H.  14;  Mun- 
geam  v.  Wheatly,  1  Eng.  L.  &  Eq.  516, 
15  Jur.  110;  P.  v.  Compton,  1  Duer,  512 ; 
S.  V.  Simmons,  1  Pike,  265 ;  Anonymous, 
Lofift,  451.  And  see  McClure  v.  Gulick,  2 
Harrison,  340 ;  Ex  parte  Chamberlain,  4 
Cow.  49. 


CHAP.  XII.]  CONTEMPT  OP  COURT  AND  THE  LIKE.  §  271 

§  270,  1.  Th«  Ptmiabment  —  if  that  may  be  called  such  which 
18  rather  a  mere  consequence  —  is  ordinarily  fine  or  imprisonment 
or  both,  at  the  discretion  of  the  judge.^  When  it  is  a  fine,  the 
order  may  require  that  the  party  stand  committed  till  it  is  paid.^ 
And  — 

2.  RemoTai  from  Offloo  —  Attorney.  —  There  is  sometimes  added 
to  this,  or  substituted  for  it,  in  the  case  of  an  attorney  or  other 
officer,  a  removal  X)r  suspension  from  his  office.^  But  though  an 
attorney  is  struck  from  the  rolls  of  one  court,  he  is  not  neces- 
sarily barred  admission  to  practice  in  another.^ 

3.  Bail.  —  A  commitment  for  contempt  is  in  execution,  in  dis- 
tinction from  mesne  process,  and  no  bail  is  therefore  allowable.'^ 

4.  Effect  in  Main  Gauae.  —  When  it  is  against  a  party  in  a  cause 
pending,  and  concerns  his  conduct  therein,  he  will  sometimes  be 
deemed  disqualified  to  proceed  in  it  until  he  purges  his  contempt,^ 
—  a  matter  largely  of  the  practice  of  the  particular  tribunal. 
This  disability  is  not  set  down  in  the  judgment  of  contempt,  but 
flows  from  it  as  a  legal  consequence. 

§  271.  How  escape  Punishment.  —  When  the  proceeding  is  to 
enforce  an  order  to  do  a  particular  thing,  the  only  escape  for  the 
defendant  from  perpetual  imprisonment  is,  usually,  to  complyj 
But  this  rule  is  in  many  circumstances  mitigated,  and  the  party 
discharged  on  showing  inability.^ 

^  McClniig  V.  McClnog,  6  Stew.  Ch.  the  contempt  before  he  is  committed,  and 

462 ;  MiUer  r.  P.  10  Bradw.  400;  Ex  parte  antil  committed  he  may  have  bail.    4  Bl. 

Smith,  117  m.  63;  Wells  i^.  C.  SI  Grat.  Com.  287.    Bee  P.  v,  Bennett,  4  Paige, 

500;  Scott  o.  Chambers,  62  Mich.  532;  282. 

Fischer  r.  Hayes,  19  Blatch.  13;  4  Bl.  Com.  *  Johnson  v»  Pinnev,  I  Paige,  646,  19 

287.    Blackstone  adds,  "  and  sometimes  Am.  D.  459 ;  Lane  v.  Ellzey,  4  Hen.  &  M. 

by  a  corporal  or  infamous  punishment ; "  504 ;  Attorney-General  v.  Shield,  1 1  Bear, 

lb.    And  see  P.  V.  Bennett,  4  Paige,  282.  441 ;  Newton    v>  Ricketts,   11  Bear.  67; 

*  Ex  parte  Crittenden,  62  Cal.  534.  Chuck  v.  Cremer,  1  Cooper  temp.  Gotten, 

*  Ante,  $  255  (2) ;  Smith  v.  Mathan,  4  205,  247 ;  Green  v.  Green,  1  Cooper  temp. 
D.  &  R.  738 ;  8.  v.  Williams,  2  Speers,  26 ;  Gotten,  206,  note ;  Morrison  v.  Morrison, 
Stephens  r.  Hill,  10  M.  &  W.  28;  Kimp-  4  Hare,  590;  Madden  v.  Woods,  7  Ir.  £q. 
ton  V.  Ere,  2  Ves.  &  B.  349.  And  see  C.  637 ;  Crawforth  v.  Holder,  3  Y.  &  Col. 
V.  Barry,  Hardin,  237.  See  P.  v.  Turner,  Ex.  718 ;  Plumbe  v.  Plnmbe,  3  Y.  &  Col. 
ICal.  188;  lore  Kelly,  59  N.  Y.  595.  Ex.  622;  Wilson  v.  Bates,  9   Sim.  54; 

*  Ex  parte  Tillinghast,  4  Pet.  108.  See  Jeyes  v.  Foreman,  6  Sim.  384 ;  Wallis  v. 
In  re  Smith,  4  Moore,  319, 1  Brod.  &  B.  Talmadge,  10  Paige,  443 ;  Rogers  v.  Pat- 
522 ;  Ex  parte  Yates,  9  Bing.  455 ;  Anon-  terson,  4  Paige,  450 ;  Fisher  v.  Fisher,  4 
Tmous,  1  Exch.  453 ;  In  re  Wright,  5  Hen.  &  M.  484. 

DowL  &  L.  394.  ^  Gorham  v.  Luckett,  6  B.  Monr.  638 ; 

^  Ex  parte  Kearney,  7  Wheat  38,  43 ;  Bariee  v,  Barlee,  1  Add.  Ec.  301 ;  In  re 

Farreirs  Csse,  Andr.  298 ;  Phelips  v.  Ba^  Steinert,  29  Hun,  801. 

rett,4  Price,  23.    One  may  be  attached  for  >  Boyett  v.  Vaughan,  89  N.  C.  27; 
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§  272.  Diaontioiiair  or  not.  —  A  judge  J8  not  obliged  to  notice 
every  act  which  ma;  be  construed  Into  a  contempt ;  therefore  the 
granting  of  an  attachment  is  often  discretionary  with  him.^  Bat 
there  ai-e  circumstances,  such  as  where  private  rights  are  con- 
cerned, in  which  he  has  no  discretion.' 

§  273.  1.  Whare  Asotbar  Remody.  —  Where  the  law  has  pro- 
vided some  other  and  sufficient  remedy,  the  court  may  see  in  this 
a  reason  why  it  should  be  resorted  to  ratiier  than  the  summary 
process,  which  will  therefore  be  refused.    Thus,  — 

2.  Testify  before  OiMid  Jury.  —  A  statute  having  made  indict- 
able one  summoned  before  the  grand  jury  to  give  evidence  of  vio- 
lations of  the  laws  against  gaming,  should  he  "  fail  or  refuse  to 
attend  and  testify,"  —  the  Alabama  tribunal  would  not  proceed 
against  a  delinquent  for  contempt,  observing :  *'  At  the  common 
law,  it  was  clearly  competent  for  the  court  to  treat  as  a  contempt 
the  refusal  of  a  witness  to  give  evidence  to  a  grand  jury  ;3  but  in 
a  case  coming  within  the  statute  we  are  considering,  the  perverse- 
ness  of  the  witness  is  made  an  offence  gainst  criminal  justice, 
punishable  under  an  indictment,  and  the  punishment  denounced 
may  be  more  efficacious  for  the  correction  of  the  evil,"  •    Yet  — 

S.  Required  by  Justice.  —Neither  a  statutory'  nor  the  common- 
law  punishment  for  an  act  will  prevent  the  court  from  treating  it 
also  as  a  contempt,  if  thereby  justice  will  be  best  promoted.  In 
short,  — 

4.  Flexible.  —  This  proceeding  by  attachment  is  flexible ;  and  it 
should  be  used  only  under  the  sound  discretion  of  the  judge,  for 
good  ends. 

Smith  c.  Smitb.  9ilK.  C.  SOiiUendrTXir.         *  See  Stat  Crimea,  j  137. 
Fitzpatriclc,  19  Fed.  Rep.  810.  *  8.  v.  Blocker,  U  A1&.  450.    And  aee 

1  F.  i>.  Few,  S  Jahna.  390;  S.  v.  NixoD,  Wvd  f.  a  S  Miuo.  130,32  Am.  D.«49; 

Wright,  763.  Harrington  v.  JeoniDgi,  Lofft,  ISS. 

*  fix  paite  ChainberlaiQ,  4  Cotr.  49;        *  S.  e.  Williams,  s  Speern,  36. 
ante,  S  369  (4). 
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CHAPTER  Xni. 

COUNTBRFEITIliO  AND  THB  UKB  AS  TO  COIN. 

(974,275.  IntTodncttoD. 
27e-279.  Something  of  the  English  Law. 
280-282.  United  States  Laws. 
283-287  a.  State  Laws. 
288-298.  Meanings  of  Some  Worda. 
299, 300.  Bemaitting  and  Connected  Questions. 

Cdmpai«->*with  the  title  Forgery,  post,  §  521-612.  For  the  pleading,  evidence, 
and  practice,  see  Grim.  Pro.  IL  §  246-271 ;  Dir.  &  F.  §  330-344.  And  for  yarioiis 
questions)  consult  the  indexes  to  this  series  of  books. 

§  274.  Branch  of  Porgery.  —  The  offence  of  counterfeiting  the 
coin  is  in  some  sense  a  branch  of  the  broader  one  of  Forgery,  to 
be  treated  of  further  on.  For  a  full  view  of  it,  that  chapter  must 
be  examined  in  connection  with  this.  This  chapter  is  meant  to  be 
fragmentary  and  incomplete  without  that. 

§  275.  How  caiapter  divided.  —  We  shall  consider,  I.  Something 
of  the  English  Law ;  IL  The  United  States  Laws ;  IIL  Tlie  State 
Laws ;  IV.  The  Meanings  of  Some  Words  in  the  Law  of  Counter- 
feiting ;  y.  Bemaining  and  Connected  Questions. 

L  S&mething  of  the  Unglish  Law. 

§  276. 1.  Coin.  —  "  Coin  is  a  word  collective,  which  contains  in 
it  all  manner  of  the  several  stamps  and  species  of  money  in  any 
kingdom ;  and  this  is  one  of  the  royal  prerogatives  belonging  to 
every  sovereign  prince,  that  he  alone  in  his  own  dominions  may 
order  and  dispose  the  quantity,  value,  and  fashion  of  his  coin. 
But— 

2.  Foreign  Coin.  —  ^^  The  coin  of  one  king  is  not  current  in  the 
kingdom  of  another,  unless  it  be  at  great  loss ;  though  our  king, 
by  his  prerogative,  may  make  any  foreign  coin  lawful  money  of 
England,  at  his  pleasure^  by  proclamation."  ^    Therefore,  — 

^  Tomlins  Ukw  Diet  Coin ;  referring  to  Tennes  de  Ley. 
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§  277.  Power  of  Crown.  —  In  England,  the  coining  of  money, 
the  legitimation  of  foreign  coin,  the  giving  of  value  to  coin  for- 
eign and  domestic,  and  the  crying  down  of  coin  in  circulation  to 
prevent  its  being  longer  current,  are  branches  of  the  ancient  pre- 
rogative of  the  Crown.  "  And  this  prerogative  has  been  consid- 
ered to  extend,  not  only  to  the  enhancing  of  the  coin  in  respect  of 
its  extrinsic  value  or  denomination,  but  to  the  debasing  of  it  in 
regard  to  its  intrinsic  value  or  measure  of  alloy.  Great  doubts  have, 
however,  been  entertained  whether  by  force  of  the  several  statutes 
which  settle  the  standard  of  the  gold  and  silver  coin  of  the  realm 
the  king  is  not  in  effect  restrained  from  altering  it,  or  increasing 
the  alloy;  and  such  an  exercise  of  the  prerogative  is  not  any 
longer  to  be  apprehended,  for  as  Lord  Hale  observes,  it  would  be 
a  dishonor  to  the  nation  to  put  in  practice  this  prerogative  of  im- 
basing  or  debasing  the  coin,  and  not  safe  to  be  attempted  without 
the  assent  of  Parliament."  * 

§  278.  Of  what  Metal.  —  Anciently  all  coin  was  of  gold  or 
silver,  alloyed  with  a  given  proportion  of  copper,  constituting 
what  is  called  sterling,  or  its  legal  standard ;  but  in  1672^  a  cop- 
per coin  was  added. 

§  279.  Nature  and  Orade  of  Offenoe  of  Counterfeiting.  —  From 
this  relation  of  the  Grown  to  the  coin,  it  became  judicially  estab- 
lished from  the  earliest  times  that  the  counterfeiting  of  the  king's 
coin  was  treason ;  ^  though  that  of  foreign  money,  made  current 
by  his  proclamation,  was  misdemeanor.*  But  the  Statute  of  1 
Mary,  sess.  2,  c.  6,  made  the  latter  treason  likewise.^  At  present, 
in  England,  the  principal  offences  against  the  coin  are  felony ; 
though  there  are,  connected  with  them,  some  misdemeanors.^ 

II.  Hie  United  States  Laws, 

§  280.  The  Constitution  —  of  the  United  States  empowers  Con- 
gress "  to  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,"  and  "  to  provide  for  the  punishment  of  counterfeiting  the 


1  1  Gab.  Crim.  Law,  219.  And  for  a 
great  deal  of  interestiDg  matter  concern- 
ing  the  coin,  see  1  Hale  P.  G.  188  et  seq. ; 
Case  of  Mixed  Money,  2  How.  St.  Tr.  113. 

2  1  Hale  P.  C.  195. 

*  See  1  Hale  P.  G.  192, 215,  219 ;  Gase 
of  Mixed  Monej,  2  How.  St.  Tr.  113* 
116 ;  Case  of  Mines,  Plow.  310, 316. 
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*  I  Hale  P.  C.  210;  Hammond  on 
Coining,  pari.  ed.  3,  pi.  3. 

*  1  Hale  P.  G.  192,  210,  215,  216. 

^  Stat.  24  &  25  Vict.  c.  99,  entitled, 
''An  Act  to  consolidate  and  amend  the 
Statute  Law  of  the  United  Kingdom 
against  Offences  relating  to  the  Coin." 


CHAP.  Xin.]  COUNTEBFEITINO,  ETC.   AS  TO  COIN.  §  284 

securities  and  current  coin  of  the  United  States."^     No  State 
shall  *^  coin  money,"  or  *^  make  anything  but  gold  and  silver  coin . 
a  tender  in  payment  of  debts."  *    But  — 

§  281.  A  statate  NeceMary.  —  Pursuant  to  a  doctrine  stated  ia 
the  preceding  volume,  since  there  are  no  national  common-law 
offences,^  this  class  of  wrongs  against  the  United  States  can  be 
punished  only  under  statutes.  And  Congress  has  enacted  such 
statutes  on  this  subject  as  seemed  desirable.^ 

§  281  a.  Interpretations.  —  To  a  considerable  extent,  the  inter- 
pretations of  these  statutes  may  be  gathered  from  our  fourth  sub- 
title ;  somewhat^p  from  cases  cited  in  the  note.^ 

§  281  b.  Foreign  Ctecorities. — Under  the  constitutional  provision 
that  Congress  may  define  and  punish  ^^  offences  against  the  law  o£ 
nations,"  ^  it  may  render  indictable  the  counterfeiting  of  the  se- 
corities  of  a  foreign  nationJ 

§  282.  Importing  Counterfeit  Coin.  —  The  constitutional  author*^ 
ity  of  Congress  '^  to  provide  for  the  punishment  of  counterfeiting  " 
our  domestic  coin  ^  is  silent  as  to  foreign  coin.  Still  the  statutes 
have  included  also,  in  their  prohibitions,  the  importation  into  this 
country  from  abroad  of  counterfeit  coin,  and  the  uttering  of  such 
coin  here.  And  this  branch  of  our  statutory  law  has  been  held  to 
be  constitutional;  because,  in  the  language  of  Daniel,  J., ^^the 
power  to  coin  money  being  given  to  Congress,  founded  on  public 
necessity,  it  must  carry  witii  it  the  correlative  power  of  protecting 
the  creature  and  object  of  that  power."  • 

ni.  The  State  Lawn. 

§  288.  The  Constitiition  —  of  the  United  States,  it  is  perceived, 
gives  to  Congress  the  power  over  the  coin,  and  withholds  it  from 
the  State  legislatures.^  Still  the  States  are  not  deprived  of  all 
jurisdiction  over  this  general  subject. 

§  284.  Common  Iaw  of  States.  —  When  our  forefathers  brought 

1  Coort.  U.  S.  art.  1,  §  8.  Rep.  390 ;  U.  S.  v.  Rosflvally,  8  Ben.  157 ; 

*  Const  U.  S.  art.  1,  §  10.  U.  S.  v.  Bogart,  9  Ben.  314 ;  U.  S.  v.  Ad- 

*  VoL  L  §  190  et  seq.  datte,  6  Blatch.  132. 

*  See,  for  the  principal  provisionSy  R.  S.         *  Const.  U.  S.  art.  1,  S  8* 

of  U.  S.  §  5457-5462;  Act  of  1875,  c.  143,         ?  XJ.  S.  v.  White,  27  Fed.  Rep.  200. 
S  4.  8  Ante,  S  280. 

*  IJ.  a  V.  Ahrams,  21  Blatch.  553, 18  *  U.  S.  v.  Marigold,  9  How.  U.  S.  560, 
Fed.  Rep.   823;    U.  S.    i;.  Bicksler,    1  567. 

Mackey,  341 ;  U.  8.  v.  Rnasell,  22  Fed.        ^  Ante,  §  280. 
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to  this  country  bo  much  of  the  English  law  as  was  applicable  to 
our  situation  and  circumstances^  counterfeiting  the  coin  and  kin- 
dred offences  were  statutory  treasons  in  our  fatherland.^  With  us 
they  cannot^  for  reasons  already  explained,'  be  of  a  grade  higher 
than  felony ;  even  if^  since  the  adoption  of  the  United  States  Con- 
stitution, they  are  common-law  offences  in  tlie  States  as  against 
the  State  governments.  Waiving  which  latter  question,  we  shall 
proceed  on  the  assumption  that  they  are  not  now  such  offences ; 
because,  if  they  are,  still  the  reader  will  find  them  sufficiently 
treated  of  in  the  older  English  books  of  the  criminal  law.  And 
there  is  abundant  room  for  doubt  whether  the  effect  of  the  United 
States  Constitution  was  not  to  abrogate  entirely  this  branch  of 
the  unwritten  law  of  the  individual  States. 

§  286.  Power  of  BtatM.  -^  We  saw  in  the  first  volume  that  by 
the  opinion  which  after  considerable  conflict  may  be  deemed  set^ 
tied,  if  one  wrongful  act  is  injurious  to  two  governments,  both 
may  punish  it.®  Within  this  doctrine,  those  offences  against  the 
coin  which  disturb  equally  a  State  and  the  United  States  may  be 
made  penal  by  both,  and  a  prosecution  by  one  will  not  bar  the 
same  by  another ;  ^  for  as  the  citizen  owes  a  double  allegiance,  to 
the  government  of  his  own  State  and  to  the  general  government, 
the  same  thing  may  be  in  its  nature  injurious  to  both.^  In  special 
aid  of  this  view,  the  national  statutes  against  counterfeiting  and 
the  like  provide  that  nothing  in  them  "  shall  be  construed  to  de- 
prive the  courts  of  the  individual  States  of  jurisdiction,  under  the 
laws  of  the  several  States,  over  offences  made  punishable  by " 
them.^  Still,  the  particular  act  of  counterfeiting,  as  distinguished 
from  the  cheat  effected  or  attempted  on  the  public  or  individuals, 
—  that  is,  the  act  of  counterfeiting  in  the  aspect  in  which  it  was 
treason  in  England^  —  is  evidently,  as  intimated  in  the  last  sec- 


1  Ante,  §  279;  Vol.  I.  §  479;  1  Hale 
P.  C.  188,  235. 

2  Vol.1.  §177,  611,  612. 
»  Vol.  I.  §  983-989. 

*  Vol.  I.  §  178,  987.  8.  V.  Mcpherson, 
9  Iowa,  53,  55 ;  Sizemore  v.  S.  3  Head,  26 ; 
Dashing  v.  S.  78  Ind.  357;  Martin  v.  8. 
18  Tex.  Ap.  224;  P.  v.  McDonnell,  80 
CaL  285, 13  Am.  St.  159. 

^  And  see  the  observations  of  Grier,  J. 
in  Moore  v.  Illinois,  14  How.  U.  8. 18, 20; 
Snoddy  v.  Howard,  61  Ind.  411, 19  Am. 
R.  738. 
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>  Stats.  April  21,  1806,  c.  49,  §  4,  2 
U.  8.  Stats,  at  Large,  405 ;  March  3, 1625, 
c.  65,  §  26,  4  lb.  122.  And  see  Vol.  I. 
§  172  et  seq.  The  Revised  Statutes,  in 
lien  of  the  words  in  the  text,  hare  the 
general  provision,  introductory  to  the 
title  Crimes,  that  ''nothing  in  this  title 
shall  be  held  to  take  away  or  impair 
the  jurisdiction  of  the  courts  of  the  ser- 
eral  States  under  the  laws  thereof."  R.  8. 
of  U.  8.  §  5328. 
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tion,  no  offeuoe  againBt  the  aovereigaty  of  an  individual  State. 
Yet  — 

§  286.  1.  Cooateifalt  as  FiOae  Token.  —  A  piece  of  counterfeit 
coin  is  a  false  token ;  ^  therefore  the  fraudulent  passing  of  it  for 
value,  by  one  who  knows  it  to  be  counterfeit,  is  an  indictable 
cheat  at  the  common  law.^    And  — 

2.  As  Attempt  to  Cheat.  — To  procure  base  coin  with  the  intent 
to  utter  it  as  good,^  or  tools  for  making  such  coin  with  the  intent 
to  nse  them,^  is  in  like  manner  an  indictable  common-law  attempt 
to  cheat.*^  There  is  an  English  case  wherein  the  allegation  of 
'^  unlawfully  uttering  and  tendering  in  payment  to  J.  H.  ten  coun- 
terfeit halfpence,  knowing  them  to  be  counterfeit,'*  was  held  not 
to  sustain  a  conviction ;  '^  it  not  being,"  says  Mr.  East,  '^  an 
indictable  offence."^  Yet  we  shall  find  it  difficult  to  uphold 
this  decision,  unless  on  the  ground  that  copper  coins  are  tokens 
too  small  to  be  noticed  by  the  criminal  law,  according  to  a  doc- 
trine explained  in  the  preceding  volume.^    Now,  — 

§  287.  1.  Under  the  Common  Zaw  —  of  our  States,  no  reason 
appears  why  these  misdemeanors,  of  cheating  and  attempting  to 
cheat  by  false  coin  and  the  like,  should  not  be  punishable. 
And  — 

2.  Conntezfelting.  —  Perhaps  also,  in  the  States,  the  counterfeit- 
ing of  the  coin  of  the  United  States  may  be  an  indictable  com- 
mon-law attempt  to  cheat  the  people  of  the  State.  The  question 
is  of  little  practical  importance ;  for  in  probably  all  the  States, 
statutes  have  made  every  offence  against  the  coin  indictable  as 
well  under  them  as  under  the  acts  of  Congress.^  That  this 
should  be  so  was  contemplated  by  Congress,  as  we  have  already 
«een.® 

§  287  a.  Btotntorj  having  In  Possession.  -^  Since  statutes  are 
to  be  interpreted  in  harmony  with  the  common  law,^^  and  since  by 


1  See  ante,  i  148. 

s  1  Hale  P.  C.  214. 

s  Rex  p.  Fuller,  Riiai.  4  Bj.  806 ;  Bag. 
V.  Fulton,  Jebb,  48. 

«  Rex  V,  8atton,  I  Bart  P.  C.  17S,  B 
8tn.  1074,  Caa.  temp.  Haidw.  670.  And 
aee  the  diatinctiona  stated  VoL  L  }  S04  (2). 

^  Ante,  §  168. 

•Cinran's  Case,  1  East  P.  G.  18S. 
See,  on  the  entire  matter  of  this  section, 
Hammond  on  Coining.  parL  ed.  45  et  seq. 


7  VoL  1. 1  212  et  seq. 

>  It  was  assumed  hy  Grier,  J.  In  Moose 
V.  BUnois,  14  How.  U.  S.  18,  20,  in  har- 
mony with  the  later  doctrine  (ante,  §  285), 
that  a  conviction  in  the  tribunals  of  one 
of  these  sovereignties  will  be  no  bar  to 
proceedings  in  the  other. 

^  Ante,  §  285. 

u  Stat.  Crimes,  §  5-8, 82,  88, 131-144. 
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the  common  law  there  can  be  no  crime  without  some  sort  of  evil 
purpose,^  a  statutory  prohibition  of  possessing  counterfeits  or 
tools  for  counterfeiting*  is  not  violated  except  where  the  pos- 
session is  with  an  evil  intent.^ 


'.hi' 


<*":/♦ 


IV.  The  Meanings  of  Some  Words  in  the  Law  of  Counterfeiting. 

§  288.  1.  The  Diversities  —  in  the  statutory  expressions  on  this 
subject  are  so  great  that  we  can  profitably  do  but  little  more,  in 
further  explaining  them,  than  simply  direct  attention  to  the  legal 
meanings  of  various  words  and  phrases. 

2.  In  "Statutory  Crimes" — are  given  the  meanings  of  the  terms 
utter ^^  put  off^pass^  tool^  mould  or  die^  ten  similar  pieces  of  coun- 
terfeit gold  or  silver  coin,^ 

§  289.  1.  Counterfeit  —  Counterfeiting.  —  Lord  Hale  observes 
that  "  money  consists  principally  of  three  parts :  1.  The  material 
whereof  it  is  made;  2.  The  denomination  or  extrinsic  value; 
3.  The  impression  or  stamp."  ^^  This  view  will  help  us  under- 
stand what  is  a  counterfeiting  of  coin. 

2.  Defined.  —  It  is  the  making  of  false  or  spurious  coin,  to  imi- 
tate —  or,  as  the  phrase  commonly  is,  in  the  similitude  of  —  the 
genuine."    To  particularize,  — 

§  290.  How  much  done.  —  Unless  the  coin  is  so  far  finished 
that  it  may  be  used  for  fraud,  it  is  not  made.^  But  there  need  be 
no  uttering,  for  the  offence  is  complete  when  the  coin  is  ready  to 
be  uttered.^^    And  it  must  be  base  or  spurious. 


1  VoL  I.  §  205,  287. 

«  Vol.  I.  §  204  (2). 

»  VoL  I.  §  291  b;  P.  v.  White,  34  CaL 
183,  187.  And  see  P.  v.  McDonnell,  80 
Cal.  285, 13  Am.  St.  159 ;  P.  v.  Page,  1 
Idaho,  N.8. 189. 

«  Stat.  Crimes,  §  306. 

^  Stat.  Crimes,  §  307.  "Uttered  and 
pat  off,"  Reg.  V.  Welch,  I  Eng.  L.  &  Eq. 
588,  2  Den.  C.  C.  78,  Temp.  &  M.  409,  15 
Jar.  136. 

0  Stat  Crimes,  §  308.  S.  v.  Beeler,  1 
Brev.  482. 

7  Stat.  Crimes,  §  319 ;  Rex  v.  Lennard, 
2  W.  Bl.  807,  1  Leach,  90,  1  East  P.  C. 
170;  S.  V.  Bowman,  6  Vt.  594 ;  C.  v.  Kent, 
6  Met.  221 ;  Rex  v.  Bell,  1  East  P.  C. 
169. 

8  Stat.  Crimes,  §211. 
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*  Stat.  Crimes,  §  214;  Biown  v.  C.  8 
Mass.  59,  71.  And  see  Reg.  v.  Williams^ 
Car.  &  M.  259 ;  C.  v.  Griffin,  21  Pick.  523 ; 
C.  V.  Cone,  2  Mass.  132 ;  C.  v.  Whitmarsh, 
4  Pick.  233  ;  C.  v.  Hoaghton,  8  Mass.  107. 
And  see  Stat.  Crimes,  §  225. 

w  1  Hale  P.  C.  188. 

11  Daniel,  J.  in  U.  S.  v.  Marigold,  9 
How.  U.  S.  560,  568,  observes :  "  The  term 
'  coanterfeit,'  both  by  its  etymology  and 
common  intendment,  signifies  the  fabricsp 
tion  of  a  false  image  or  representation." 
And  see  Reg.  v.  Hermann,  4  Q.  B.  D.  284. 

"  Rex  V.  Varley,  1  Leach,  76,  2  W.  BL 
682,  1  East  P.  C.  164 ;  Reg.  o.  Bradford, 
2  Crawf .  &  Dix  C.  C.  41 ;  U.  S.  v.  Abnuns, 
21  Blatch.  553,  18  Fed.  Rep.  823.  And 
see  Stat.  Crimes,  §  225. 

w  1  East  P.  C.  165. 
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§  291.  Blmilitade.  —  It  must  resemble  the  genuine.  Whether  it 
does  is  a  question  of  fact  for  the  jury ;  ^  but  the  court  will  in- 
struct them  that  the  likeness  need  not  be  perfect.  Tlie  rule  is 
sometimes  stated  to  be  that  it  will  suffice  if  the  counterfeit  looks 
80  much  like  the  original  as  to  be  capable  of  deceiving  a  person 
using  ordinary  caution.^  "  Thus  "  says  East,  "  a  counterfeiting 
with  some  small  variation  in  the  inscription,  effigies,  or  arms,  done 
probably  with  intent  to  evade  the  law,  is  yet  within  it ;  and  so  is 
the  counterfeiting  in  a  different  metal,  if  in  appearance  it  be 
made  to  resemble  the  true  coin."^  There  need  be  no  impression 
on  the  counterfeit;  for  it  may  be  in  the  likeness  of  the  worn 
coin.* 

§  292.  Coloring  —  is  a  word  employed  in  the  English  8  &  9 
Will.  8,  c.  26,  §  4.^  And  it  has  been  held  that  preparing  blanks 
with  such  materials  as,  when  rubbed  (before  they  were  rubbed 
they  looked  like  lead),  will  make  them  resemble  the  real  coin,  is 
a  coloring,  even  before  the  resemblance  has  been  produced  by  the 
friction.^  So,  bringing  to  the  surface  the  latent  silver  in  a  blank 
of  mixed  metal,  by  dipping  it  in  aqua-fortis  which  corrodes  the 
base  metal,  is  a  coloring  within  this  statute.^ 

§  293.  BCmed  Money.  —  Says  East :  ®  ^'  As  to  what  shall  be  con- 
sidered as  ^  milled  money '  within  the  Statute  of  William,  James 
Bunning  was  indicted  for  putting  off  to  J.  P.  nine  pieces  of  false 
and  counterfeit  milled  money  and  coin,  each  counterfeited  to  the 

I  1  East  P.  C.  163;  Rex  v.  Welsh,  1  nine  coin  fleems  not  to  be  of  a  sort  appli- 

East  P.  O.  87,  164,  1  Leach,  364.  cable  alone  in  the  law  of  counterfeiting 

*  U.  S.  9.  Morrow,  4  Wash.  0.  C.  733;  and  forgery.    If  what  is  done  with  a  view 

Rex  r.  Elliot,  1   Leach,  175,  179;  s.  c.  to  any  fraud,  or  any  other  wrongful  end, 

nom.  Bex  v.  Elliott,  2  East  P.  C.  951 ;  has  no  tendency  either  apparent  or  real  to 

Rex  V.  Yarley,  I  East  P.  0.  164,  1  Leach,  accomplish  it,  there  is  no  such  concurrence 

76,  2  W.  Bl.  682 ;  Rasnick  v.  0.  2  Va.  of  act  with  intent  as  is  required  to  consti- 

Caa.  356 ;  Reg.  p.  Robinson,  Leigh  &  C  tute  crime.    The  reader  will  see  this  gen- 

604,  10  Cox  C.  C.  107 ;  U.  8.  9.  Hopkins,  eral  proposition  in  several  different  rela- 

26  Fed.  Rep.  443.    And  see  Rex  v.  Col-  tions  in  the  first  volume.    And  see  parties 

licott,  Ross.  &  Ry.  212,  4  Taunt.  300,  2  ularly,  Vol.'!.  §  204  et  seq.,  430  et  seq.. 

Leach,  1048;   Rex  v.  Ridgeley,  1  East  738-752. 

P.  C.  171 ;  C.  V.  Kent,  6  Met.  221 ;  U.  8.         ^  Also  among  the  more  verbose  pro- 

9.  Bums,  5  McLean,  23 ;  Reg.  9.  Hermann,  visions  of  24  &  25  Vict  c.  99,  §  3. 
4  Q.  B.  D.  284,  14  Cox  C.  C.  279.  >  Rex  9.  Case,  1  East  P.  C.  165,  1 

<  1  East  P.  C.  164.  Leach,  154,  note. 

«  Rex  9.  Welsh,  1  East  P.  C.  87, 164,         ?  Rex  9.  Lavey,  1  East  P.  C.  166,  I 

1  Leach,  364;  Rex  r.  Wilson,  1  Leach,  Leach,  153.    And  see  Rex  v.  Harris,  1 

285.    See  P.  9.  Osmer,  4  Par.  Cr.  242 ;  Leach,  135. 
U.  S.  9.  Bogart,  9  Ben.  314.   The  doctrine         "  1  East  P.  C.  180. 
whkh  demands  a  resemblance  to  the  gen- 
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likeness  of  a  piece  of  legal  and  current  milled  money  and  silver 
coin  of  the  realm,  called  a  shilling,  at  a  lower  rate  and  value  than 
the  same  did  by  the  denomination  import  and  were  counterfeited 
for,  I.  e.  at  so  much,  &c.  The  fact  of  knowingly  putting  off  coun- 
terfeit shillings  at  a  lower  value  than  according  to  their  de- 
nomination was  fully  proved ;  but  it  could  not  be  proved  tliat  the 
money  had  any  marks  of  milling  upon  it.  The  prisoner  being 
convicted,  the  objection  was  referred  to  the  judges,  who  all  held 
the  conviction  right.  Milled  money  is  so  called  to  distinguish  it 
from  hammered  money ;  and  all  the  money  now  current  is  milled, 
that  is,  passed  through  a  mill  or  press  to  make  the  plate  out  of 
which  it  is  cut  of  a  proper  thickness ;  though  by  a  vulgar  error 
it  is  frequently  supposed  to  mean  the  marking  on  the  edges,  which 
is  properly  termed  '  graining.'  The  judges,  therefore,  thought  it 
unnecessary  that  the  counterfeit  money  should,  appear  to  have 
been  milled ;  for,  considering  ^  milled-money '  as  one  word  (as  if 
written  with  a  hyphen),  and  descriptive  of  the  money  now  cur* 
rent,  if  the  counterfeit  resemble  the  money  which,  if  genuine, 
would  have  been  milled,  it  is  enough."  ^ 

§  294.    1.    Instrument   adapted  for  Coining.  *—  A  statute  ^  made 

it  punishable  knowingly  ^  to  possess,  with  a  specified  intent,  any 
instrument  adapted  and  designed  for  making  counterfeit  coin ; 
and  it  was  adjudged  a  violation  to  have,  with  the  intent,  an  instru- 
ment to  make  one  side  only  of  the  coin.  ^^  Adapted  for  coin- 
ing," it  was  said,  ^^  is  matter  of  description,  and  applies  to  any 
instrument  which  may  be  used  in  the  formation  of  any  part  of  a 
coin."  * 

2.  Pnnoheon.  —  It  is  the  same  of  a  ^'puncheon;"  though  it 
has  not  the  letters,  it  is  sufiioiently  described  in  an  indictment  as 
a  puncheon  which  will  impress  the  head  side  of  a  shilling.^ 

§  295.  Coin  at  Time  Current.  —  Under  a  section  of  a  statute 
against  counterfeiting  "  any  gold  or  silver  coin  at  the  time  cur- 
rent in  this  State  by  law  or  usage,"  the  genuine  coin  must  be 
current  when  the  counterfeit  is  made,  —  the  offence  not  being 

1  Rex  t\  Banning,  I  East  P.  C,  180,  2  «  C.  i;.  Kent,  6  Met.  221.  And  see  Stat. 
Leach,  621 ;  Dorrington's  Case,  1  Eaat  Crimes,  §  211 ;  Reg.  v.  Roberta,  Dears. 
P.  C  181 ,  Jacob's  Case,  1  East  P.  C.  181.     539. 


9  R.  S  of  Mass.  c.  127,  §18. 
*  See  Sasser  u.  S.  13  Ohio,  453,  483, 
484. 
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*  Rex  p.  Bidgeley,  1  East  P.  C.  171 , 
8.  c.  nom  Rex  t;  Ridgelay,  I  Leach,  189. 
See  Rex  v.  Foster,  7  Car  &  P.  495. 
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OQmmitted  if  it  has  gone  out  of  circulation  then.  But  under 
another  section,  whereby  the  passing  of  such  counterfeit  is 
^ually  criminal  with  the  counterfeiting,  there  is  no  need  the 
genuine  should  be  current  when  the  counterfeit  is  passed.^ 

§  296.  Coin  by  Zaw  made  Cnrrenti  4ko.  —  The  Supreme  Court 
of  the  United  States  held,  in  1886,  that  a  Spanish  head  pista- 
reen  is  not  a  coin  made  current  by  law  in  the  United  States, 
within  the  Act  of  Congress  of  1825 ;  consequently,  that  the  coun- 
terfeiting of  such  a  piece  of  money  is  not  punishable  under  this 
act' 

§  297.  "  liawf nl  Money  —  of  the  United  States  would  be  lawful 
money  of  Virginia,  or  any  other  State  or  Territory."  *  And  es- 
pecially must  this  be  so  with  respect  to  the  coin ;  since,  by  the 
Constitution  of  the  United  States,  no  State  can  coin  money .^ 

§  298.  Coin  Corrent  by  Usage.  —  A  statute  against  counterfeit* 
ing  ^<  gold  coin  cuirent  by  law  or  usage  within  the  State  "  was 
held  not  to  include  a  ^  California  five-dollar  gold-piece,"  as  it  was 
called ;  because  this  coin  was  manufactured  in  one  of  the  States 
contrary  to  the  Constitution  of  the  United  States ;  and,  ^^  if  proved 
to  be  in  circulation,"  said  the  judge,  .^^  it  could  never  be  denomi- 
nated a  coin  ^  current  by  usage,'  for  no  usage  can  be  set  up  in 
direct  violation  of  ar  law  forbidding  it"  ^ 

V.  Remaining  and  Connected  Qtiestions, 

§  299.  Felony  or  BUsdemeanor.  —  It  follows  from  the  forego- 
ing^ that  there  is  no  common  law  in  a  State  making  an  offence 
against  the  coin  more  than  a  misdemeanor.  Wherever,  therefore, 
in  our  States,  this  offence  is  felony,  it  is  such  only  by  force  of 
some  statute.^  In  England,  the  uttering  of  counterfeit  coin  is 
misdemeanor^^  differing  herein  from  counterfeiting  itself,  which 
is  now  a  felony.^  But  until  lately  the  English  courts,  overlooking 
this  distinction,  have  adjudicated  cases  of  uttering  as  though  it 
were  a  felony,  applying  to  it  the  law  of  principal  and  accessory, 

1  S.  p.  Shoemaker,  7  Miaso.  177, 182.  188,  194;  MiUer  r.  P.  2  Scam.  233;  Vol. 

*  U.  8.  V.  Gardner,  10  Pet  618.  I.  §  617  (1) ;  Stat.  Crimes,  §  123,  126, 145. 
'  Cocke  V.  Kendall,  Hemp.  236,  238.  '  Reg  v.  Greenwood,  2  Den.  C.  C.  453, 

*  Ante,  f  280.  9  Eng.  L.  &  £q.  535;  Stat.  24  &  25  Vict. 

*  C.  V.  Bond,  1  Gray,  564.  c  99,  §  9-12. 

*  Ante,  §  284  et  seq.  9  Vol.  1.  §  479 ;  ante,  §  279. 


^  And  conralt  WUoon  v.  S.  1  Wis.  184, 
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and  the  like.'    Connterfeitiog,  under  the  United  States  statates,' 
liaa  been  held  not  to  be  felony.' 

§  300.  la  Conolwlon, — to  the  casaal  reader  the  present  chapter 
will  appear  less  complete  than  most  others  in  this  volume.  Bat 
one  irho  will  place  before  him,  first,  the  statutes  of  the  United 
States  and  of  his  own  State,  then  the  pages  of  this  chapter,  lastly 
tliose  of  the  correspondiog  chapter  on  Forgery,  will  have  nearly 
all  the  light  on  the  subject  derivable  from  books  other  than  full 
reporta.  There  are  many  points  not  mentioned  in  these  pages 
Bimply  because  they  have  not  become  matter  of  judicial  deter- 
nu  nation. 


*  Beg,  B.  Greenwood,  aapn,  in  which 
I'arke,  B.  said :  "  At  common  kw  penoni 
nbo,  iD  felon]',  wonld  baTe  b«en  acccaso- 
rii:*  before  the  .fact,  in  cases  of  misde- 
nieaoor  were  treated  as  principsli.  I 
think,  therefore,  that  the  case  of  Hex  u. 
Klse,  Rdsb.  &  Rj.  149,  and  Beg.  v.  Page 
aui  Jones,  t  Bob*.  Crimes  (3d  Eag.  ad.), 
82,9  Car.  ft  P.  761,  were  wrongly  decided, 
anl  the  comments  od  tl 


Rnn.  Crimea,  82,  are  weU  worth]'  of  con- 
■identtioD."  And  see  Reg.  v.  Gerrisb,  9 
Moody  &  R.  919 ;  Rex  n.  Sketric,  3  Car. 
&  P.  497 ;  R«g.  D.  Bannea,  S  Moody,  309, 
1  Car.  &  K.  ass  ;  Rex  v.  MaunerB,  7  Car. 
&  P.  SOI ;  U.  8.  D.  Morrow,  4  Waab.  0.  C. 
733 ;  Rasnick  t>.  C.  I  Va.  Cas.  856;  B.  t>. 
StoCsos,  Kirby,  S9. 
«  Vol.  1,§  617a. 

■  V.  S.  c  CoppeniDith,  S  Flip.  546. 


For  CRUELTY  TO  ANIMALS,  see  Stat.  Crimes. 
DEAD  BODIES,  see  Sbpultvbs. 
DISORDERLY  HOUSE,  see  Vol.  I.  {  ll(»<i  etaeq. 
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CHAPTER  XIV. 


DISTURBING  MEETINGS. 


Gaiunit,  —  for  the  common  law  of  this  offence,  Vol.  I.  §  542.  For  the  plead- 
ing, evidence,  and  practice,  Grim.  Pro.  11.  §  284-301 ;  Dir.  &  F.  §  363-872.  And  for 
incidental  qneetions,  see  the  indexes  to  thia  series  of  books. 

§  301 .  This  Chapter.  —  Having  in  the  first  volume  considered 
the  common  law  of  this  offence,^  we  shall  in  this  chapter  call  to 
mind  the  doctrines  governing  the  statutes,  as  far 'as  our  limited 
number  of  decisions  will  enable  us  to  do.  Practically,  nearly  all 
the  indictments  for  it  are  upon  the  statutes,  which,  however,  do 
not  abrogate  the  common  law  of  the  subject.' 

§302.    Meeting   of  Xiike   Kind — (School  —  Temperance}.  —  A 

statute  having  made  punishable  "  every  person  who  shall  wilfully 
interrupt  or  disturb  any  school  or  other  assembly  of  people,  met 
for  a  lawful  purpose,  within  the  place  of  such  meeting  or  out  of 
it,"  ^  the  court  refused  to  restrict  it  by  interpretation  to  meetings 
of  a  like  kind  with  schools,^  and  held  it  applicable  to  one  for  the 
promotion  of  temperance.* 

§  303.  1.  ReligioYui  Meetings.  —  Many  of  the  statutes  are  spe- 
cially for  the  protection  of  religious  meetings.  And  we  have 
numerous  interpretations  of  them.    Thus, — 

2.  Services  progressing  or  not.  —  It  was  made  punishable  if 
**any  person  shall,  on  purpose,  maliciously  or  contemptuously 
disquiet  or  disturb  any  congregation  assembled  in  any  church, 
meeting-house,  or  other  place  of  religious  worship."  And  the 
Virginia  Court  held  this  applicable  to  disturbances,  not  only 
during  the  progress  of  religious  services,  but  equally  at  any 
time  while  the  congregation  is  together  for  worship.  So  that  it 
protects  a  Methodist  camp-ground  at  night,  after  the  services  are 


»  Vol  I.  §  542. 

»  p.  V,  Crowley,  28  Hun,  412. 
*  Mass.  Stat.  1849,  e.  59. 
«  Stat  Crimes,  f  245,  246. 


•  C.  V.  Porter,  1  Gray,  476.  And  see 
post,  §  307 ;  Sommerlin  v.  S.  3  Tex.  Ap. 
444. 
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over  for  the  day,  aud  the  worshipperB  are  retired  to  rest.^  But 
the  MisBOuri  Court  reached  the  contrary  couclusioa  under  the 
Btatute  of  that  State ;  ^  bJbo,  the  Btatutory  words  being  "  aBsem- 
bly  met  for  religious  worship,"  adjudged  that  the  offence  is  not 
committed  by  a  disturbance  in  the  churchyard  after  the  congre- 
gation is  dismissed.^     Now, — 

§  304.  1.  Further  u  to  which.  —  Whatever  be  deemed  of 
the  last-Btated  interpretation,  the  general  doctriue  accords  more 
nearly  with  the  Virginia  rulings  than  with  the  Missouri.  And  it 
ia  that  at  all  times  when  tlie  congregation  is  asaembled  for  wor^ 
ship,  a  disturbance  is  within  the  statute  and  punishable,  being  as 
completely  within  its  spirit  as  its  terms,  though  the  actual  wor- 
ship baa  not  commenced,  or  though  it  has  ended.  It  is  bo  even 
where  the  congregation  hag  been  formally  dismissed  and  is  re- 
tiring, and  a  part  of  the  people  have  left;  "so  long,"  in  the 
words  of  White,  J.,  in  a  Texas  case,  '*  as  any  portion  of  the 
congregation  remains  upon  the  ground."*    Still, — 

2.  Conpsgftttoa  awMmbled.  —  To  constitute  a  congregation 
"  assembled,"  there  must  be  some  already  gathered  collection  of 
people.'  In  Tennessee,  this  is  illustrated  as  follows.  The  statu- 
tory words  being, "  if  any  person  shall  interrupt  a  congregation 
assembled  for  the  purpose  of  worshipping  the  Deity,"  &c.,  they 
are  held  to  be  violated  by  a  diBturbance  at  any  time  before  the 
assembly  has  dispersed,^  even  after  the  religious  services  are 
over,  and  the  church  authorities  are  together  for  the  trial  of  a 
member.  If,  in  the  language  of  Garuthers,  J.,  "  a  religious 
assembly,  whether  large  or  small,"  ia  "  eng^ed  in  public  worship, 
or  duties  connected  with  their  interests  as  a  church,"  to  such  an 
assembly  the  protection  of  the  statute  will  extend.''    Further  — 

§  305.  1.  To  Bltutrate. — The  statutory  words  being,  "  when 
met  or  meeting  together  for  public  worship,"  Worden,  J.,  said : 
"  The  point  of  time  when  they  should  be  considered  as  being  met 
together,  or  when  they  should  be  considered  as  having  dispersed, 
we  regard  as  a  question  of  fact,  or  perhaps  a  mixed  question  of 
law  and  fact,  rather  than  a  pure  question  of  law."    Therefore  it 

>  C.  D.  JeoaiDga,  S  Grat  634.  Klune;  v.  8.  3S  Ala.  it* ;  8.  v.  Raima;, 

1  S.  V.  Edwards,  3!  Mo.  MB.  18  N.  C.  i4S ;  S.  v.  Liuk,  68  lud.  E64. 

»  S.  V.  Jones,  53  Mo,  486.  »  S.  v.  Brjson,  SB  N.  C.  S7«. 

•  DangOQ  V.  S.  7  Tei.  Ap.   SB,   80;  '  WillianiB  u.  8.  3  Snoed,  313. 

BichaidMin  r.  S.  S  Tex.  Ap.  470;  Lan-  '  HolUogiworth  v.  ^  i  Sneed,  516, 

caiUc  V.  S.  53  Ala.  3S8, 2S  Am.  R.  635 :  520. 
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was  left  with  the  jury  to  determine  whether,  immediatelj  after 
the  benediction  was  pronounced  and  the  people  had  passed  out 
of  the  house,  but  before  the  members  had  separated,  they  were 
^  met  together  for  public  worship,'^  within  the  meaning  of  the 
statute.^ 

2.  The  Wordi  "Religioiis  Wonhlp"— are  Hot  technical,  and  it  was 
left  to  the  jury  to  say  whether  or  not  a  temperance  camp-meeting 
was  within  thenu*  An  assembly  is  not  necessarily  for  religious 
worship  because  opened  with  prayer.'  Under  the  Tennessee 
Code,  a  meeting  of  Sundaynschool  scholars  and  their  teachers  and 
friends,  for  a  Christmas  festival,  is  not  •*  an  assembly  of  persons 
met  for  religious  worship.*'  * 

§  805  a.  Stmday-scliooL  —  An  ordinary  Sunday-school,  where 
the  Bible  And  religious  precepts  are  taught,  4s  a  worshipping 
assembly  within  these  statutes.^ 

§  806.  BehooL  —  A  statute  making  punishable  the  wilful  dis* 
tarbance  or  interruption  of  any  teacher  or  pupils  in  any  school 
kept  in  "  any  schoolhouse  or  other  place  of  instruction,"  protects 
a  private  school  for  penmanship,  in  a  district  schoolhouse.^ 

§  307.  Moral  and  Benevolent  Object  —  Bohool.  —  The  wordd 
met "  for  the  promotion  of  any  moral  and  benevolent  object," 
were  held  to  include  a  meeting  for  culture  and  improvement  in 
sacred  and  church  music.  To  bring  a  case  within  the  expression, 
^any  district  school  or  any  public,  private,  or  select  school, 
while  the  same  is  in  session,"  the  court  deemed  that  there  must 
be  a  teacher  as  well  as  pupils.  Therefore  a  meeting  of  persons 
to  sing  together  for  mutual  improvement  in  the  art,  but  without 
any  teacher,  was  not  a  "  school,"  such  as  the  statute  contem- 
plates. "  Indeed,"  said  Sanford,  J.,  "  the  term  '  school '  alone, 
according  to  American  usage,  more  generally  denotes  the  col- 
lective body  of  pupils  in  any  place  of  instruction,  and  under  the 
direction  and  discipline  of  one  or  more  instructors."^ 

§  807  a.  Rightfolness  of  Meeting.  —  The  statutes  have  been  con- 
8^ed  to  protect  only  such  assemblages  as  are  in  a  sense  lawful, 
or  in  their  proper  places.    At  least,  if  persons  will  hold  their 

^  S.  V.  Snjder,  14  tnd.  429,  430.    See,         *  Wood  v.  8. 11  Tex.  Ap.  318. 
howerer,  ante,  §  304 ;  also  S.  v.  Gager,  28         *  Layne  v.  S.  4  Lea,  199. 
Conn.  232.    As  to  the  later  law  in  Indi-         *  Martin  v.  S.  6  Bax.  234. 
ttia,  see  Margin  v.  8. 19  Ind.  181  j  Vol.  L         ^  S.  v.  Leighton,  35  Me.  195.    See  S. 

§  35,  note.  V.  Adams,  2  Lea,  647. 

^  S.  V,  Norris,  59  N.  H.  536.  ^  S.  v.  Gager,  28  Conn.  239. 
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meetings  in  tlic  streets,  the  laws  vill  not  punish  the  interroptioDS 
-which  the  common  use  of  the  streets  creates.'  But  under  a  stat- 
nte  making  punishable  the  disturbance  of  "any  congregatioa 
assembled  for  religious  worship  and  conducting  themaelves  in  a 
lawful  manner,"  it  was  held  to  be  no  defence  for  one  that  he  be- 
lieved the  cotigregatioo  to  be,  instead  of  so  conducting,  trespass- 
ing on  the  right  of  another  congregation  to  occupy  the  meeting- 
house.^ Pcriiaps,  iu  some  circumstAaces,  it  may  be  matter  of 
consideration  that  the  assembled  persons  are  defending  them- 
selvea  by  undue  m^sures.* 

§  308.  Wbat  is  Diatnrbuiaa.  —  Something  of  this,  under  the 
common  \nw,  was  seen  in  the  first  volume.*  Shaw,  G.  J.,  con- 
templating; a  statute  before  quoted,'  said  that  the  question  "can- 
not easily  be  brought  within  a  definition  applicable  to  all  cases  ; 
it  must  dejicnd  somewhat  on  the  nature  and  character  of  each 
particular  kind  of  meeting,  and  the  purposes  for  which  it  is  held, 
and  much  also  on  the  usage  and  practice  governing  such  meet- 
ings. ...  It  must  be  decided  as  a  question  of  fact  in  each  par- 
ticular case ;  and  although  it  may  not  be  easy  to  define  it 
beforehand,  there  is  commonly  no  great  difficulty  in  ascertaining 
what  is  a  wilful  disturbance  in  a  given  case.  It  must  be  wilful 
and   designed,  an  act  not  done  through  accident  or  mistake."  * 

Still,— 

>  S.  D.  Schieneman,  64  Ho.  3Sfl.  Thst  censare  or  approbation  mast  be  the 

■  Dorn  v.  S.  t  Tex.  Ap.  67.    Compan  eipiesiioii  of  tbe  feeling!  of  the  moineiit 

-with  docttinea  fast,  £  430,  SOI,  502,  504,  [Gregorj  v.  Bruneirick,  1  Car.  ft  K.  >4]  ; 

505.  for  if  it  be  premeditated  bj  a  niunber  of  per- 

'  RssbeiTT  V,  S,  1  Tex.  Ap.  664.    And  mqs  coofedented  beforehand  to  cr;  down 

Bee  KoSH  >'.  S.  2  Dutclier,  9:14.  even  a  pcTformauceof  anactor,  it  become* 

•  Vol.  I.  §  542,  crliDioal."    Rex  v.  Forbes,  1  Crawf.  ft  Dix 

•  .Ante,  5  303.  C.  C.   157.    In  anoEber  case,  Sir  Jamea 

•  C.n.  Porter,  I  Gray,47S, 480.  Blsbto  Mangfield,  C.  J.  said  to  the  ituj:  "1  am- 
of  AndlenoB  at  Theatre. —  In  an  Irish  not  t«ll  npoa  what  KTounda  many  people 
case,  Biuhe,  C.  J.  said  of  the  righta  of  an  conceive  they  liave  a  right,  at  a  theatre, 
aadiancB  at  a  llientre  that  they  were  well  to  make  inch  a  prodi^ons  noise  aa  to  pi«- 
(lefineil,  as  foUowB:  "They  [the  andience]  vent  others  from  hearing  what  is  going 
may  cry  down  a  play  or  other  perform-  forward  on  the  itage.  Theatres  are  not 
ance  which  thoy  dielike,  or  they  may  hisa  absolute  necessaries  of  life ;  and  any  per- 
or  hoot  the  BCtora  who  depend  upon  their  son  may  stay  away  who  does  not  apptOTe 
approbation  or  thtir  caprice.  Even  that  of  the  manner  in  which  they  are  man* 
])riviloge,  however,  is  cuoGned  within  its  aged.  .  .  .  The  andience  hare  certainly  a 
limits.  They  muft  not  break  tbe  peace,  right  to  express  by  applanse  or  hisses  the 
or  act  in  such  a  manner  aa  has  a  ten-  sensations  which  naturally  present  them- 
dency  to  excite  terror  or  distnTbance,  selves  at  the  moment;  and  nobody  has  ever 
Theic  censure  or  npprobstion,  althongh  hindered, or wonld even qnestioD, the  exar- 
It  may   be  noisy,  mnst  not  be  riotous,  cise  of  that  right.    But  it  any  body  of  men 
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I  309.  1.  Distnrbanoe  defined.  —  It  is  believed  that,  in  a  sort 
of  general  way,  disturbance  may  be  defined  to  be  any  conduct 
which,  being  contrary  to  the  usages  of  the  particular  sort  of 
meeting  and  class  of  persons  assembled,  interferes  with  its  due 
progress  and  services,  or  is  annoying  to  the  congregation  in 
whole  or  in  part.    Thus, — 

2.  Part  of  ABsembly.  —  Not  all  the  assembly  need  be  disturbed. 
It  is  immaterial  that  the  witnesses  were  not,  while  others  were.^ 
Even  the  disturbance  of  one,  with  no  more,  may  constitute  the 
crime.* 

8.  Noise.  —  The  cracking  of  nuts  and  other  forms  of  noise,  con- 
trary to  the  purposes  of  the  meeting,  —  as,  during  a  religious 
service,  and  more  especially  during  the  time  of  prayer,  —  are 
disturbances.^ 

4.  FSgiit.  —  A  fortiori,  it  is  a  disturbance  for  persons  to  engage 
in  a  fight  in  the  presence  of  the  assembly.  And  a  participant, 
who  could  have  avoided  it,  cannot  excuse  himself  simply  by 
showing  that  he  did  not  bring  on  the  difSiculty  or  strike  the  first 
blow.* 

5.  Violent  Discovne  —  Catted  to  Order.  —  One  given  leave  by 
the  conductor  of  a  meeting  to  speak  in  it  becomes  guilty  of  a  dis- 
turbance if  he  indulges  in  a  violent  and  insulting  discourse,  con- 
trary alike  to  the  spirit  of  the  permission  and  to  good  conduct. 
Nor  is  it  any  excuse  that  he  was  not  called  to  order .^    Especially, 

were  to  go  to  the  theatre  with  the  settled  in-  direction;   bnt  the   prosecutor   declined 
tention  of  hiseing  an  actor,  or  even  damn-  calling  upon  them  to  receive  the  judg- 
ing a  piece,  there  can  be  no  doubt  that  ment  of  the  court    I  have  not  been  able 
aoch  a  deliberate  and  preconcerted  scheme  to  find  any  authentic  account  of  the  triaL" 
would  amount  to  a  conspiracy,  and  that  And  see  ante,  §  216  (4) ;  post,  §  810  a. 
the   persons  concerned  in  it  might    be  Fordns  One's  Way  into  Meeting.— 
brought  to  punishment.     If  pisople  en-  As  to  disturbing  a  lyceum  by  attempting 
deavor  to  effect  an  object  by  tumult  and  to  force  the  way  into  a  room  where  it  was 
disorder,  they  are  guilty  of  a  riot.    It  is  held,  see  S.  v.  Yeaton,  53  Me.  125.    And 
not  necessary,  to  constitute  thia  crime,  see  Lewis  0.  Arnold,  4  Car.  &  P.  354. 
that  personal  violence  should  have  been  ^  Holt  0.  S.   1   Bax.   192.     And  see 
committed,  or  that  a  house  should  have  Friedlander  v,  S.  7  Tex.  Ap.  204. 
been  pnUed  in  pieces."    Clifford  v.  Bran-  *  S.  v.  Wright,  41  Ark.  410,  48  Am.  R. 
don,  2  Camp.  358,  368,  369.    In  a  note  to  43 ;  Cockreham  r.  S.  7  Humph.  11. 
this  case,  p.  372,  the  reporter  says :  **  Mack-  *  Hunt  v.  S.  3  Tex.  Ap.  1 1 6,  30  Am.  R. 
lin,  the  famous  comedian,  indicted  several  126 ;  Friedlander  v.  S.  7  Tex.  Ap.  204 ; 
persons  for  a  conspiracy  to  ruin  him  in  his  Hicks  v.  S.  60  Ga.  464.    And  see  Copping 
profession.    They  were  tried  before  Lord  v.  S.  7  Tex.  Ap.  61. 
Mansfield ;  and  it  being  proved  that  they  ^  Goulding  v.  S.  82  Ala.  48. 
had  entered  into  a  plan  to  hiss  him  as  ^  Lancaster  v.  S.  53  Ala.  398, 25  Am.  R. 
often  as  he  appeared  on  the  stage,  they  625. 
weie  lonnd  guilty  under  his  Lordship's 
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therefore,  ono  vlio,  without  permiBoion,  and  contrary  to  tfaa  re- 
monBtrance  of  the  presiding  officer,  apeakB  and  continaes  to 
speak  tliough  called  to  order,  ia  a  disturber.' 

6.  Hiisea  anS  AppUoM,  —  We  iav  in  a  note  to  the  last  section 
that  an  audience  at  a  theatre  may  hiss  and  applaud.  But  no  one 
would  conteud  that  either  would  be  quite  lawful  in  a,  solemni 
religious  gorvice.  Tet  even  religious  meetings  have  been  con- 
ducted in  ways  not  solemn,  with  permitted  applause  if  not  also 
with  hisses,  la  such  a  meeting,  doubtless  a  round  roar  might  be 
sent  up,  at  the  proper  moment,  in  praise  of  the  preacher,  without 
rendering  Iiim  who  worshipped  in  that  form  liable  to  be  indicted 
for  crime.  Again,  among  one  class  of  religionists  a  solemn 
amen  would  bo  permiaaible,  where  among  another  class  it  would 
not  be. 

7.  MaetiDg  not  btokm  ap.  —  In  term  ption  of  the  indictable  sort 
need  not,  to  complete  the  offence,  proceed  so  far  as  to  break  up 
the  meeting,  or  oreate  a  pause  In  its  proceedings.' 

§  309  a.  CcmTliig  WMpons  Into  MMtlng.  —  In  some  of  the 
States,  the  etatates  specificall;  forbid  the  carrying  of  weapona 
into  a  meeting.^  And  this  inhibition  is  held  not  to  infringe  the 
constitutional  right  of  the  people  to  keep  and  bear  arms.* 

§  310.  The  intsnt.  —  In  Alabama,  a  statute  having  made  pun- 
ishable "any  person  who  vii{fulttf*  interrupts  or  disturbs  any 
assemblage  of  people  met  for  religious  worship,  by  noise,  pro- 
fane discourtto,"  &c.,  the  offence  was  held  uot  to  be  committed 
when  the  act  was  done  "  recklessly."  Tiie  disturbance,  it  was 
snid,  must  bo  intentional,  in  distinction  from  any  mere  reckless 
conduct,^  And  in  North  Carolina  it  was  held  that  where  there 
is  no  iutcnt  to  disturb  the  meeting,  one  who  is  admitted  to  be 
conscientiously  taking  a  part  in  its  exercises  does  not  commit  the 
offence  though  he  joins  in  the  singing  in  a  voice  so  peculiar  as  to 
create  "  irresistible  laughter."  ^  Yet  a  secret  purpose  not  to  inter- 
rupt the  assembly  will  not  atone  excuse  an  actual  disturbance.^ 

§  310  a.   RulM  of  UMtlni.  —  It  accords  with  what  has  already 

I  S.  V.  IUroea7,  :s  K.  C.  MS.  *  See  Stat.  CriiOM,  j|  BS4, 

'  Brown  V.  a.  4S  Ala.  175;  McElro?         «  HaniBon    v.   S.   37  Ala.   1S4,   ISA; 

B.  S.  25  Tax.  507.  Brown  v.  S.  *6  Ala.  179. 

■  Owens  e.  S.  3  Tex.  Ap.  40t;  Boab         '  S-    v.    Linkhaw.   69  N.  C.  !14,   If 

T>.  S.  6  T«x.  Ap  431.  Am.  R.  MS.    And  se«  KichardMn  d.  & 

*  S.  I'.  WLlforlh,  T4  Mo.  SB8,  *1  Am.  R.  8  Tex.  Ap.  470. 
330.    And  see  Sl-ie.  Orimei,  5  793,  793.  ■  WUUanu  v.  8.  83  Ala.  «B. 
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been  said  to  add  that,  as  meetings  of  different  sorts  are  differ- 
ently conducted  and  with  different  rights  of  the  audience,^  such 
rights  must  be  deemed  to  proceed  from  the  will  of  those  who 
control  the  meetings  and  are  responsible  for  their  results.  For 
example,  the  presumption  is  that  the  managers  of  a  theatre  allow 
hisses  and  applause,  such  being  appropriate  to  the  nature  of  the 
meeting  and  customary  thereat.  So  every  other  meeting  will 
have  its  implied  rules.^  But,  in  reason,  there  may  also  be  ex- 
press rules,  and  to  them  the  attendants  must  conform.  So  that 
if  the  managers  of  a  theatre  should  in  terms  forbid  by  rule  all 
expressions  of  approbation  and  disapprobation,  persons  volunta- 
rily attending  a  performance  with  notice  thereof  would  be  under 
compulsion  to  comply.  But  it  has  been  deemed  that  a  rule  of 
a  religious  society,  forbidding  any  one  to  leave  a  meeting  which 
he  has  entered  until  its  services  are  ended,  except  by  permission, 
is  void  as  to  an  attendant  who  had  no  knowledge  of  it  when 
entering.  ^  We  think  it  clearly  illegal.  It  is  an  infringement 
upon  natural  liberty  and  private  right  not  to  be  tolerated.  Nor 
can  it  in  law  excuse  or  protect  the  officers  of  the  church  from  the 
responsibility  of  any  crime  they  may  commit  in  enforcing  such 
illegal  rule.*'* 

^  Ante,  §  908  and  note,  909.  <mt  knew  of  the  rale  when  he  went  in. 

*  Aod  see  S.  v.  Bamsay,  76  N.  C.  448.  The  facts  did  not  raise  that   question. 

*  P.  0.  VTertendjke,  1  Wheeler  Crim.  But  plainly,  in  reason,  if  he  had  knowl- 
Cm.  124,  125.  In  this  case,  there  is  no  edge  o£  the  mle,  he  consented  to  it,  and 
intimation  that  the  resnlt  would  be  other-  bj  the  act  of  entering  bound  himself  to 
wise  if  the  pecion  who  undertook  to  go  a  compliance  with  its  terms. 


Fov  DBUNK£NNBS3,  we  Slak  Crimes.    As  an  excuse  for  Crime»  see  VoL  L 

i  897-41^ 
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CHAPTER  XV. 


DUELLING. 

Compare  —  with  the  title  Homicide.  For  the  pleading,  evidence,  and  practice,  see 
Crim.  Fro.  II.  $  302-311 ;  Dir.  &  F.  $  377^81.  And  for  varionB  incidental  questions 
consult  the  indexes  to  this  series  of  books. 

§  811.  1.  Killing  is  Murder.  —  Persons  who  deliberatelj  engage 
in  a  duel,  conducted  however  fairly  according  to  the  law  of  honor, 
are  not  protected  by  the  law  of  the  land ;  and  one  who  kills  an- 
other therein  commits  murder.^    So  — 

2.  Saoonda,  Ao.  —  All  present  giving  countenance  and  encour- 
agement to  the  transaction,  such  as  seconds  and  the  like,  are  in 
the  same  condemnation.^    This  extends  even  to  the  surgeon.^ 

§  312.  1.  Acta  toward  Duelling  not  reaulting  in  Death.  —  It  was 

said  in  the  Star  Chamber,  relative  to  duelling,  ^^  that  bj  the  ancient 
law  of  the  land  all  inceptions,  preparations,  and  combinations  to 
execute  unlawful  acts,  though  they  never  be  performed,  .  .  .  are 
punishable  as  misdemeanors."  And  where  one  of  the  defendants 
had  sent  a  challenge,  which  was  declined,  and  the  other  defend- 

1  Vol.  I.  §  10  and  note,  654  (2) ;  Case  Car.  &  P.  644 ;  Reg.  v.  Cuddj,  1  Car.  &  K. 

of  Duels,  2  How.  St.  Tr.  1033, 1038 ;  Maw-  210.    East,  after  the  passage  quoted  in  the 

gridge's  Case,  17  How.  St.  Tr.  57,  66;  last  note,  proceeds :"  Where  the  principal 

Smith  V.  S.  1  Yerg.  228 ;  1  Hawk.  P.  C.  in  deliberate  duelling  would  be  guilty  of 

p.  96,  §  21.    East  says :  "  Where  two  per-  murder,  so  wiU  his  second ;  and  as  some 

sons  deliberately  agree  to  fight  and  meet  have  considered,  the  second  also  of  him 

for  that  purpose,  and  one  is  killed,  the  who  died,  because  the  fighting  was  upon 

other  cannot  help  himself   by  alleging  a  compact ;  though  Lord  Hale  thinks  the 

that  he  was  first  stricken  by  the.  deceased,  latter  opinion  too  severe ;  but  he  says  it 

or  that  he  had  often  declined  to  meet  is  a  great  misdemeanor  even  in  him."    1 

him  and  was  urged  by  importunity,  or  East  P.  C.  242.    It  is  difficult  in  principle 

that  he  meant  not  to  kill,  but  only  to  to  doubt  that  even  he  is  guilty  of  murder, 

disarm  his  adversary.    For  since  he  de-  He   gave   to   the   unlawful   transaction 

liberately  engaged  in  an  act  highly  cul-  which  resulted  in  death  exactly  the  same 

pable,  in  defiance  of  the  laws,  he  must  at  concurrence  of  his  will,  countenance  of 

his  peril  abide  the  consequences."    1  East  his  presence,  and  active  exertions,  which 

P.  C.  242.  the  second  of  the  other  did. 

3  Vol.  I.  §  628  et  seq.,  654  (2) ;  Reg.         <  Cullen  v.  C.  24  Grat.  624.    And  see 

V.  Barronet,  Dears.  51 ;   1  Hawk.  P.  C.  Reg.  v.  Taylor,  Law.  Rep.  2  C.  C.  147. 
Corw.  ed.  p.  97,  §  31 ;  Reg.  v.  Toung,  8 
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ant  had  been  the  bearer  of  it,  both  were  convicted  of  crime.^ 
Therefore,— 

2.  ProToklxig  Challenge  *-  Challenging,  Slo,  —  It  is  the  settled 
doctrine  in  England  and  the  United  States  that  all  acts  of  this 
sort,  snch  as  sending  a  challenge  to  fight,^  writing  a  letter  to  pro- 
voke a  challenge,^  and  the  like,  are  indictable  misdemeanors.^ 

3.  Why?  —  Dnel  not  Fatal.  —  Blackstone  puts  this  upon  the 
ground  that  such  acts  tend  to  excite  breaches  of  the  public  peace;' 
and  this  reasoning  is  undoubtedly  just  and  sufficient  of  itself  to 
support  the  doctrine.  But  it  rests  equally  on  other  reasons; 
namely,  those  which  are  found  in  the  law  of  attempt,  as  explained 
in  the  preceding  volume ;  and  those  which  are  embodied  in  the 
law  of  conspiracy,  as  set  forth  in  this  volume ;  and  when  any  one 
of  these  three  reasons  upholds  an  indictment,  it  stands.  On  all 
three  grounds,  parties  who  fight  without  the  fatal  result  are 
punishable.^ 

§  313.  1.  Dnel  defined.  —  A  duel  is  a  fighting  together  of  two 
persons,  by  previous  concert,  and  with  deadly  weapons,  to  settle 
some  antecedent  quarrel.    Thus, — 

2.  Further  aacplalnad.  —  It  was  decided  under  the  South  Caro- 
lina statute  that  any  agreement  to  fight  with  loaded  pistols, 
and  an  actual  fighting  in  pursuance  of  it,  are  a  duel ;  the  agree- 
ment was  deemed  important,  yet  not  the  time  when  it  was  made.' 
And  plainly  swords  or  rifles  are  as  reprehensible  instruments  of 
duelling  as  pistols.  Another  proposition  is  that  to  constitute  a 
duel,  the  fighting  need  not  end  fatally.  Plainly,  also,  a  mere 
challenge  is  not  a  duel,  though  in  a  liberal  use  of  words  it  may  be 
said  to  pertain  to  duelling.  Again,  if  the  fighting  is  a  mere  en- 
counter with  fists,  where  it  is  understood  that  neither  is  at  liberty 
to  take  the  other's  life,  it  is  not  called  a  duel.    Neither  is  it  a  duel 

« 

>  Case  of  Daels,  2  How.  St.  Tr.  1033,  lenge  another,  either  by  word  or  letter,  to 

1046, 1047.  fight  a  dnel,  or  to  be  the  messenger  of 

<  Rex  V.  Philipps,  6  East,  464 ;  Rex  v.  snch  a  challenge,  or  even  barely  to  en- 

Newdigate,  Comb.  10;  Reg.  v.  Langlev,  deavor   to   provoke  another  to  send   a 

2  Ld.  Raym.  1029,  1031,  6  Mod.  124;  challenge,  or  to  fight;  as,  by  dispersing 
Smith  p.  S.  1  Stew.  506 ;  8.  v.  Perkins,  6  letters  to  that  purpose  full  of  reflections 
Blflckf.  20 ;  8.  v.  Farrier,  1  Hawks,  487.  and  insinuating  a  desire  to  fight,  &c." 

*  Rex  V.  Rice,  3  East,  581 ;  Rex  v.  1  Hawk.  P.  C.  Curw.  ed.  p.  487,  {  3. 
Williams,  2  Camp.  506 ;  Rex  v,  Philippe,         *  4  Bl.  Com.  150.    And  see  S.  v.  Tay- 
6  East,  464;  a.  0.  nom.  Rex  v,  Phillips,  lor,  3  Brev.  243,  1  Tread.  107;  1  Russ. 

3  Smith,  550.  Crimes,  3d  Eng.  ed.  297. 

*  C.  V.  Tibbs,  1  Dana,  525.    Hawkins         «  C.  v.  Lambert,  9  Leigh,  603. 
aajs:  "It  is  a  very  high  offence  to  chal-         ^  Herriott  i^.  S.  1  McMul.  126. 
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where  the  fighting  is  on  a  sudden  outburst  of  anger,  and  not  by 
mutual  agreement.  There  are  laws  of  honor,  as  thej  are  called, 
regulating  duels  ;  yet  doubtless  a  fighting  may  be,  in  law,  a  duel 
though  these  laws  are  violated,  —  just  as  a  confinement  of  a  man 
may  be  an  imprisonment  though  not  proceeded  in  lawfully.  It 
may  be  a  question  whether  or  not  the  use  of  deadly  weapons  is 
absolutely  essential  to  a  duel ;  but  at  least  the  fighting  must  be  on 
such  mutual  agreement  as  permits  the  one  to  take  the  life  of  the 
other. 

§  814.  The  Challenee.  —  Ordinarily  a  challenge  precedes  the 
fighting.  It  may  be,  both  under  the  statutes  and  at  the  common 
law,  either  oral  or  written.^  For  the  crime  is  in  the  invitation  to 
fight,  and  it  is  complete  when  tiie  same  is  in  any  way  delivered.^ 
The  words  also  in  which  it  is  given  are  immaterial ;  if  they  are 
intended  for  a  challenge,  and  to  be  so  understood,  they  come 
within  the  law,  even  though  to  common  apprehension  their  signi* 
fication  is  less  broad.'  But  in  an  old  English  case,  the  words 
**  You  are  a  scoundrel  and  defrauded  the  king  of  his  duty,  I  will 
pick  you  to  the  heart  and  call  you  to  an  account,"  were  held 
under  the  special  circumstances  not  to  authorize  an  information 
for  challenging  to  a  duel ;  though  an  information  was  granted  on 
tliem  as  for  a  libel.^  There  is  a  difference  between  challen^ng 
and  accepting  a  challenge ;  and  the  mere  expression  of  a  willing- 
ness to  do  the  latter  does  not  constitute  the  former.* 

§  815.  Where  to  be  fought.  —  It  makes  no  difference,  as  to  the 
indictability  of  the  challenge,  that  the  duel  is  to  take  place  in  an- 
other country  or  State.® 

§  816.  statutes.  —  Supplementing  the  common  law,  we  have 
statutes,  national  and  State,  against  duelling,  and  sending,  receiv- 

^  8.  V.  Perkins,  6  Blackf.  20 ;  1  Hawk,  such  expressions  as,  "  It  appears  that  a 

P.  C.  Cnrw.  ed.  p.  487,  §  3.  nife  is  your  faverita  of  setting  fnses,  and 

3  S.  V.  Taylor,   1  Tread.   107 ;   C.  v.  if  so  bea  the  case  yon  can  consider  that 

Tibbo,  1  Dana,  525.    Attempt  short  of  it  will  sate  me  yon  are  a  Cowerd  and 

OhaUenffe.  — The  sending  of  a  letter  pro-  darsent  to  except  of  the  offer,    i  want  the 

yoking  a  challenge  is  an  offence,  though  same  chanse  of  sharpening  mi  nife  yon 

the  letter  never  reaches  its  destination,  can  set  yonr  day  and  i  wiU  be  on  haoa.** 

Rex  V.  Williams,  2  Camp.  506.  Aolger  v.  P.  34  IQ.  486. 

*  C.  1^.  Pope,  3  Dana,  418 ;  Ivey  v.  S.  *  C.  v,  Tibbs,  I  Dana,  525. 

12  Ala.  276 ;  Gordon  v.  S.  4  Misso.  875.  *  S.  v.  Farrier,  1  Hawks,  487 ;  S.  9. 

And  see  S.  v.  Farrier,  1  Hawks,  487.  Taylor,  3  Brer.  243,  1  Tread.  107 ;  Ivey 

*  Rex  V.  Pownell,  W  Eel.  58.  In  v.  S.  12  Ala.  276 ;  Harris  o.  S.  58  Ga. 
Illinois  it  has  been  deemed  not  to  be  332;  Vol.  I.  §  143.  dee  S.  v.  Cnnning- 
a  chaUenge  to  send  a  letter  containing  ham,  2  Speers,  246. 

180 


CHAP.  XY.]  DUfiUJNa.  §  817 

ing,  and  carrying  challenges  ^  to  fight,  and  against  some  other 
offences  connected  therewith.'  Not  all  these  statutes  are  in  mere 
affirmance  of  the  common  law,  some* being  broader  and  others 
less  broad.  An  early  Alabama  one,  for  instance,  did  not  include 
the  giving  of  a  challenge ;  and  the  court  seems  to  have  deemed 
that  it  operated  to  repeal  the  common  law  in  this  particular,'  — 
a  conclusion  contrary  to  the  doctrines  of  statutory  interpretation 
generally  recognized  elsewhere.* 

§  317.  The  Punishment.  —  Where  the  duel  amounts  to  a  felo- 
nious homicide,  the  punishment  is  not  a  part  of  the  case  needing 
explanation  here.  The  minor  offences  now  under  consideration 
are  misdemeanors  at  the  common  law,  and  the  observations  made 
in  the  former  volume  concerning  the  punishment  of  misdemeanor 
are  applicable  to  them.^  A  statute  providing  that  the  offender 
^  shall  be  incapable  of  holding  or  being  elected  to  any  post  of 
profit,  trust,  or  emolument,  civil  or  military,  within  this  State," 
was  held  in  New  York  to  be  constitutional.^ 

^  The  bearer,  it  has  been  held,  most  Kj.  1 ;    Heffren  v.  C.  4    Met.  Kj.  5 ; 

faiov  that  what  he  carries  is  a  challenge.  Harris  v.  8.  58  6a.  332. 

U.  S.  V.  Shackelford,  3  Cranch  C.  C.  178.  *  Smith  v,  S.  1  Stew.  506. 

*  The   Sonth  Carolina  Act   of  1812,  *  Stat.  Crimes,  §  154-159. 

agnnst  sending   a   chaUeage,  embraces  *  Vol.  I.  {  940-947. 

the  priiMapala.    8.  «•  Dupont,  2  McCord,  *  Barker  o.  P.  3  Cow.  686,  20  Johns. 

834.    And  see  farther  for  the  constrac-  457,  15  Am.  D.  822;  Vol.  L  $  944  (2). 

tioB  of  this  statute,  S.  v.  Cunningham,  2  See,  also,  as  to  this,  C.  v.  Jones,  10  Bnsh, 

Speen,  246.    See  also  Moodj  v.  C.  4  Me^  725. 


R>r  EAVESDROPPING,  see  VoL  L  1 1122-1124. 

ELECTION  FBAUBS  AND  OBSTRUCTIONS,  Me  VoL  I.  {  471,  also  Stat. 
Crimes. 
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CHAPTER  XVL 

EMBEZZLEMENT. 

S  818.  iDtrodnction. 

818a-329.  History,  Statutes,  and  General  View. 

830-351.  Classes  of  Persons  embezzling. 

3.'i2-355.  Confidence  in  the  Person  embezzling. 

356-371.  Thing  embezzled. 

372-378.  Act  by  which  Embezzlement  is  effected. 

379.  The  Intent 

380-383.  Remaining  and  Connected  Questions. 

Consult,  —  for  the  pleading,  practice,  and  evidence,  Crim.  Pro.  11.  §  314-^343  ; 
Dir.  &  F.  S  401-412.  And  for  Tarions  questions,  see  the  indexes  to  this  series  of 
books. 

§  318.  How  Cbapter  divided.  —  We  shall  consider,  I.  The  His- 
tory, Statutes,  and  a  General  View ;  II.  The  Classes  of  Persons 
embezzling ;  III.  The  Confidence  of  the  Defrauded  Person  in  the 
One  embezzling ;  IV.  The  Thing  embezzled ;  V.  The  Act  by 
which  the  Embezzlement  is  effected ;  VI.  The  Intent ;  VII.  Re- 
maining and  Connected  Questions. 

I.  The  Histort/^  Statutes^  and  a  General  View, 

§  818  a.  Statutory  Laroany.  —  The  law  of  embezzlement  is 
statutory.^  As  explained  in  the  first  volume,^  it  originated  in  a 
bungling  attempt  to  amend  the  common  law  of  larceny,  and  is, 
indeed,  a  sort  of  statutory  larceny.     Looking  for  the  — 

§  819.   Early  Legulation  :  — 

21  Hen.  8.  —  The  first  statute  on  the  subject  was  the  English 
one  of  21  Hen.  8,  c.  7,  which,  after  a  preamble,  provides  that 
where  any  "  caskets,  jewels,  money,  goods,  or  chattels "  are  de- 
livered to  servants  by  their  masters  or  mistresses  ^^  to  keep,  if 
any  such  servant  or  servants  withdraw  him  or  them  from  their 
said  masters  and  mistresses,  and  go  away  with  the  said  caskets, 
&c.,  to  the  intent  to  steal  the  same,  and  defraud  his  or  their  said 

I  8.  V.  Wolff,  84  La.  An.  1153.  «  Vol.  I.  $  567  (2). 
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masters  or  mistresses  thereof^  contrary  to  the  trust  and  confi- 
dence to  him  or  them  put  by  his  or  their  said  masters  or 
mistresses ;  or  else,  being  in  the  service  of  his  said  master  or 
mistress,  without  assent  or  commandment  of  his  masters  or  mis- 
tresses, he  embezzle  the  same  caskets,  &c.,  or  otherwise  convert 
the  same  to  his  own  use,  with  like  purpose  to  steal  it,"  —  if  the 
property  is  ^^  of  the  value  of  forty  shillings  or  above,"  the  trans- 
action shall  be  felony ;  provided  (§  2),  that  this  act  shall  not 
extend  to  ^^  any  apprentice  or  apprentices,  nor  to  any  person 
within  the  age  of  eighteen  years,"  &c. 

§  320.     1.    Why   this    Statute  —  Interpreted.  —  The    preamble 

states  the  object  of  this  to  be  the  removal  of  doubts  whether 
or  not  such  misbehavior  is  larceny  at  the  common  law.  By 
construction,  it  was  strictly  confined  to  goods  delivered  to  the 
servant  to  keep;  not  extending  to  money  collected,  or  received 
on  a  sale  of  property,  and  the  like.^ 

2.  "Whether  Common  Law  with  ns.  —  No  reason  appears  why 
this  statute  should  not  have  a  common-law  force  in  this  country,^ 
though  there  is  little  practical  scope  for  it.  For  in  effect  it  only 
confirms  a  common-law  doctrine  •  of  larceny.*    And  — 

3.  Re-enacted.  —  In  substance,  it  has  been  legislatively  adopted 
in  New  Jersey,  New  York,^  and  perhaps  some  of  the  other 
States. 

§  321.   Modem  English  UnaetmenU :  — 

39  Qeo.  3.  —  Coming  now  to  the  statutes  of  embezzlement  as 
the  term  is  known  in  the  modern  law,  89  Geo.  3,  c.  85,  a.  d.  1799, 
first  presents  itself.  Though  dating  since  the  Revolution,^  and 
repealed  in  England,  the  books  contain  so  many  cases  upon  it 
now  constantly  referred  to  in  the  expositions  of  our  own  laws, 
that  its  insertion  here  is  imperative.  After  a  preamble  it  pro- 
ceeds :  "  If  any  servant  or  clerk,  or  any  person  employed  for  the 


»  1  Hawk.  P.  C.  Cnrw.  ed.  p.  155,  156. 
And  see,  coDcerning  this  Btatnte,  2  East 
P.  C.  560-564 ;  P.  t;.  Hennessey,  15  Wend. 
147,  151.  The  statute,  having  heen  re- 
pealed, was  ze-enacted  hj  5  Eliz.  c.  10. 

'  Kilty,  Report  of  Statutes,  71,  seems 
to  think  it  is  not  of  force  in  this  country  ; 
while  the  Vermont  Court,  in  8.  v.  White, 
2  Tyler,  353,  and  the  Pennsylvania  Judges 
b  Report  of  Judges,  3  Binn.  595,  618, 
Iwre  declared  that  it  is. 


•  Post,  §  824. 

4  2  East  P.  C.  564.  The  English  com- 
missioners ohserve,  "  that  this  statnte  was 
superseded  hy  subsequent  declarations  of 
the  common  law,  which  were  more  exten- 
sive in  their  operation  than  the  statnte 
itself."  1st  Rep.  Eng.  Crim.  X^aw  Com. 
A.  D.  1834,  p.  21. 

ft  P.  V.  Hennessey,  15  Wend.  147,  151. 

^  And  not  common  law  with  us.  Ter- 
ritory V,  Maxwell,  2  New  Mex.  250. 
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purpose  in  the  capacity  of  servant  or  clerk,  to  any  person  or  per* 
sons  whomsoever,  or  to  any  body  corporate  or  politic,  shall,  by 
virtue  of  such  employment,  receive  or  take  into  his  possession 
any  mtoney,  goods,  bond,  bill,  note,  banker's  draft,  or  other  valu- 
able security  or  effects,  for  or  in  the  name  or  on  the  account  of 
bis  master  or  masters  or  employer  or  employers,  and  shall  fraud- 
ulently embezzle,  secrete,  or  make  away  with  the  same,  or  any 
part  thereof,  every  such  offender  shall  be  deemed  to  have  felo- 
niously stolen  the  same  from  his  master  or  masters,  employer  or 
employers,  for  whose  use  or  in  whose  name  or  names  or  oa 
whose  account  the  same  was  or  were  delivered  to  or  taken  into 
the  possession  of  such  servant,  clerk,  or  other  person  so  em- 
ployed, although  such  money,  goods,  bond,  bill,  note,  banker's 
draft,  or  other  valuable  security  was  or  were  no  otherwise 
received  into  the  possessaoa  of  his  or  their  servant,  clerk,  or 
other  person  so  employed  ;  and  every  such  offender,  his  adviser, 
procurer,  aider,  or  abettor,  being  thereof  lawfully  convicted  or 
attainted,  i^all  be  liable  to  be  transported  to  such  parts  beyond 
the  seas  as  his  Majesty,  by  and  with  the  advice  of  his  Privy 
Council,  shall  appoint,  for  any  term  not  exceeding  fourteea 
years,"  &c.^ 

§  822.  7  a  8  Oeo.  4. — In  1827,  the  foregoing  statute  was  super-^ 
seded  by  7  &  8  Geo.  4,  c.  29,  §  47.  In  the  part  now  in  contem-- 
plation,  it  differs  from  the  former  one  chiefly  in  employing  some 
briefer  forms  of  expression.  It  enacts  ^^  that  if  any  clerk  or  ser- 
vant, or  any  person  employed  for  the  purpose  or  in  the  capacity 
of  a  clerk  or  servant,  shall  by  virtue  of  such  employment  receive 
or  take  into  his  possession  any  chattel,  money,  or  valuable  secu- 
rity, for  or  in  the  name  or  on  the  account  of  his  master,  and 
shall  fraudulently  embezzle  the  same,  or  any  part  thereof,  eveiy 
such  offender  shall  be  deemed  to  have  feloniously  stolen  the  same 
from  his  master,  although  such  chattel,  money,  or  security  was 
not  received  into  the  possession  of  such  master  otherwise  than 
by  the  actual  possession  of  his  clerk,  servant,  or  other  person  so 
employed ;  and  every  such  offender,  being  convicted  thereof,  shall 
be  liable  at  the  discretion  of  the  court  to  any  of  the  punishmeoto 
which  the  court  may  award,"  Ac*  This  was,  till  recently,  the 
leading  English  statute  on  the  subject ;  but  there  were  others  of 

1  And  eee  I  Hawk.  P.  C.  Curw.  ed.  p.  >  See  8  Bus.  CruiiB0,3d  £ng.  ed  167, 
157 ;  8  Chit  Grim.  Law,  920a, 
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secondary  importanoe,  providing  for  eaaea  wbich  this  oae  vas 
not  sufficiently  broad  to  eompreliend.    But — 

§  323.  24  4k  as  Tiot.  —  At  the  present  time,  the  provision  thus 
recited  is  superseded  bj  24  &  25  Vict  a  96,  §  68,  as  follows : 
^  Whosoever,  being  a  clerk  or  servant,  or  being  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall  fraudu* 
lently  embezzle  any  chattel,  money,  or  valuable  security,  which 
shall  be  delivered  to  or  received  or  taken  into  possession  by  him 
for  or  in  the  name  or  on  the  account  of  his  master  or  employer, 
or  any  part  thereof,  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master  or  employer,  although  such  chattel, 
money,  or  security  was  not  received  into  the  possession  of  such 
master  or  employer  otherwise  than  by  the  actual  possession  of  his 
clerk,  servant,  or  other  person  so  employed,"  &c.  The  reader 
perceives  that  this  enactment  changes  the  English  law  of  em* 
bezzlement  in  one  or  two  particulars,  leaving  it  in  others  as 
before.^ 

§824.   Our  Statutory  L&W9  :  ^ 

1.  How  founded  on  BngUsh.  -^  In  a  sort  of  general  way,  the 
embezzlement  statutes  of  our  States  are  founded  on  the  foregoing 
English  ones,  but  are  not  copied  from  them  servilely.  It  is 
perceived  that  these  English  statutes  have  differed  at  different 


diillin  trom  SarUar  Fro-  poflsenion  ovght  to  be  held  to  be  mj 
▼taione.  —  Greaves  aaj9 :  "  The  words  possession,  just  as  mnch  as  if  it  were  in 
of  the  former  enactments  were,  '  shall,  my  house  or  in  my  cart.  And  the  effect 
frjf  oi'rtee  of  guch  empUifment,  veoeiye  or  of  this  clause  is  to  make  the  possession 
take  into  hia  poeaesdon  any  chattel,  of  the  servant  the  possession  of  the  mas- 
Ac,  for  or  in  the  name  or  on  the  account  ter  wherever  any  property  comes  into 
<rf  his  master.'  In  the  present  clanse  his  possession  within  the  terms  of  this 
tbe  words  '  by  virtne  of  such  employ-  clause,  so  as  to  make  him  guilty  of  em- 
ment'are  advisedly  omitted  in  order  to  bezzlement  if  he  converts  it  to  his  own 
enlarge  the  enactment,  and  get  rid  of  the  use.  The  cases  of  Rex  v,  Snowley,  4 
Msioos  on  the  former  eaactmeufaa.  The  Car.  &  P.  390 ;  Crow's  Case,  1  Lewin,  88 ; 
cknse  is  so  framed  as  to  include  every  Rex  v.  Thorley,  1  Moody,  843 ;  Rex  v. 
case  where  any  chattel,  &c.,  is  delivered  Hawtin,  7  Car.  &  P.  281  ;  Rex  v.  Mel- 
to,  received,  or  taken  possession  of  by,  lish,  Ruas.  &  Ry.  80,  and  similar  eases, 
tbs  derk  or  servant  lor  or  in  the  name  aie  consequently  no  authorities  on  this 
or  on  account  of  the  master.  If,  there-  clause.  These  cases  and  the  words  of 
foie,  a  man  pay  a  servant  money  for  his  the  former  and  present  clauses  were 
Blaster,  the  caas  wiU  be  within  the  stat-  brought  before  the  select  committee  ol 
ate  though  it  was  neither  his  duty  to  the  Lords,  and  they  unanimously  agreed 
Rceive  it,  nor  had  he  authority  to  do  that  the  law  ought  to  be  altered,  and  that 
>o ;  and  it  is  perfectly  just  that  it  should  the  present  clause  did  alter  it  effectually." 
base;  for  if  my  servant  receive  a  thing  Grea.  Crim.  Lsw  Acts,  156. 
whieh  is  deUvessd  to  faun  for  me,  bis 

185 


§  825  BPECIFIO  OFFENCES.  [BOOK  Z. 

periods  from  one  another ;  and  the  same  has  happened  with 
those  of  some,  perhaps  all,  of  our  States. 

2.  Numeroiui.  —  The  provisions  of  the  American  enactments 
are  numerous  and  varied.  Those  above  quoted  from  the  English 
law  are  simply  the  leading  ones ;  there  are  others  of  less  import- 
ance, and  a  like  condition  of  the  statutory  law  prevails  generally 
in  our  States. 

8.  The  Amerloan  Statutes,  —  if  fully  copied  here,  would  occupy 
many  of  our  pages,  and  still  not  discharge  the  practitioner  from 
the  duty  of  consulting  carefully  the  statute-books  of  his  own 
State.    Hence,  — 

4.  ThiB  Chapter,  —  wherein  it  is  assumed  that  the  reader  has 
before  him  his  own  statutory  laws,  will  seek  to  point  out  the 
leading  interpretations,  but  not  to  supersede  the  looking  and 
thinking  which  is  the  duty  of  the  reader.  And  he  is  cautioned 
that  what  an  English  court  or  that  of  a  sister  State  has  held 
under  a  provision  differently  expressed  is  not  as  of  course  to  be 
accepted  as  a  rule  for  his  own  tribunal.^ 

§  326.   Further  General  Views :  — 

1.  Ab  to  defining  Bmbeszlamant.  —  This  offence  being  statutory, 
and  the  statutes  varying  in  their  terms,  there  can  be  no  one 
definition  of  embezzlement  applicable  to  all  the  statutes.  In  a 
general  way,  the  wrong  may  be  described  as  the  embezzling  of 
property  designated  in  the  particular  statutes,  by  the  persons, 
and  under  the  circumstances  specified  therein.'  The  act  of  em- 
bezzling consists  of  a  fraudulent  misappropriation  by  one  of 
another's  goods  to  his  own  use,  or  at  least  to  depriving  the  true 
owner  of  them.^  This  is  about  all  that  can  be  deemed  uniform 
and  stable  where  the  statutory  terms  are  numerous  and  varying. 
But  — 

2.  Defined.  —  Looking  for  such  a  definition  as  the  nature  of  the 
subject  permits,  to  be  applied  to  diverse  and  unknown  statutes, 
some  extending  the  offence  to  greater  numbers  of  classes  of 
fiduciary  persons  and  to  more  kinds  of  property  than  others, 
and  some  requiring  different  circumstances  of  possession  from 
others,  the  following  may  be  helpful :  Embezzlement  is  the 
fraudulent  misappropriation,  by  a  servant  or  other  person  with- 

1  Qriffin  v.  S.  4  Tex.  Ap.  890.  '  Compare  with  Draft  for   a  Penal 

<  £z  parte  Hedley,  81  CaL  108,  HI.        Code  of  New  York,  ▲.  d.  1864,  §  601. 
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in  the  terms  of  the  statute  of  embezzlement,  of  such  property  as 
the  statute  makes  the  subject  of  it,  under  the  circumstances 
designated  therein,  to  the  use  of  the  embezzler,  or  otherwise  to 
the  injury  of  the  owner  thereof.^    Hereupon, — 

§  326.  Caution  —  should  be  exercised  by  the  practitioner  in 
Tiew  of  the  differing,  numerous  terms  of  the  statutes.  He  should 
form  no  conclusion  upon  a  question  under  the  law  of  embezzle- 
ment until,  in  connection  with  an  examination  of  the  decisions 
relied  upon,  he  sees  whether  or  not  the  statute  on  which  they 
were  rendered  is  in  words  or  meaning  the  same  with  the  one  of 
his  own  State.* 

§  327.  1.  Whether  Bmbeazlement  is  Larceny. — ^The  above-quoted 
statutes,  the  reader  perceives,  declare  that  the  person  embezzling 
^  shall  be  deemed  to  have  feloniously  stolen"  the  thing  embezzled. 
And  this  is  the  more  common  form  of  the  enactment,  not  only  in 
England,  but  likewise  in  this  country.  Under  these  statutes,  is 
embezzlement  larceny  ?  In  one  view  it  plainly  is  ;  because  in  the 
absence  of  a  constitutional  impediment,  the  law  is  what  a  statute 
declares  it  to  be.    Therefore,  to  illustrate,  — 

2.  Receiving  Stolen  Oooda.  —  If,  after  goods  are  embezzled  con- 
trary to  a  statute  in  this  form,  a  third  person  feloniously  receives 
them,  he  may  be  convicted  on  a  count  charging  him  with  receiv- 
ing stolen  goods  knowing  them  to  be  stolen.^    Yet  — 

3.  Form  of  Indictment.  —  In  matter  of  form,  one  indicted  for 
larceny  cannot  be  convicted  on  proof  of  a  statutory  embezzle- 
ment; but  the  embezzlement  indictment  must  be  framed  upon  the 
statute.^  Counts  for  larceny  and  for  embezzlement  may  perhaps 
be  joined  ;  ^  or,  to  be  exact,  they  may  be  where  embezzlement  is, 
like  larceny,  a  felony  ;  ^  but  where  the  one  is  felony  and  the  other 
misdemeanor,  they  cannot  be  joined  under  tlie  common-law  rules, 
while  under  modifications  prevailing  in  some  of  our  States  they 
may  be.^    Hence,  — 

4.  Separate  Offence.  —  In  a  practical  view,  this  sort  of  statutory 
larceny  is  in  most  of  its  aspects  a  separate  offence,  called  em- 

^  8.  o.  Mason,  108  Ind.  48.  Moah,  Dean.  626,  36  £ng.  L.  &  Eq.  592 ; 

'  GriiBii  v.  S.  4  Tex.  Ap.  390,  409.  Keg.  v.  Gorbntt,  Dean  &  B.  166.    For  the 

*  Reg.  V.  Frampton,  Dears.  &  B.  585.  reason  of  this,  see  Stat.  Crimes,  §  414-429. 

*  Crim.  Fro.  IL  $  316-318 ;  1  Hawk.  •  3  Chit.  Crim.  Law,  921 ;  2  Rass. 
I^C.  Cnrw.  ed.  p.  158;  C.  v.  Simpson,  9  Crimes,  3d  Eng.  ed.  185. 

Met  138 ;  Fulton  o.  S.  8  Eng.  168.    And         «  Crim.  Pro.  I.  §  424. 
MO  P.  r.  AUen,  5  Denio,  76.    See  Beg.  v.         ^  Crim.  Pro.  I.  §  445,  446. 
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bezzlement ;  aaid  under  the  latter  name,  and  as  a  crime  by  itself, 
it  is  ordinarily  treated  of  in  the  books.  Some  of  the  Ameriean 
enactments  depart  from  the  English  model  by  omitting  the  lar- 
ceny clause.^ 

§  328.   WlMth^r  Same  Aot  both  Bmb«azl«aient  aad  Ziaroeny.  — 

According  to.  a  doctrine  brought  to  view  in  our  first  volame,^  if 
embezzlement  is  misdemeanor  while  laFceny  is  felony,  the  same 
evil  act  cannot  be  both ;  that  is,  if  it  is  made  embezzlement  by 
the  statute,  as  interpreted  by  the  oourts,  it  cannot  thereafter  be  a 
larceny,  whatever  it  was  before ;  or  if  it  is  still  a  larceny,  it  can- 
not also  be  embezzlement.  But  where  both  crimes  are  of  the 
same  grade,  it  accords  with  established  principles  to  hold  that 
if  an  act  is  sufficiently  covered  by  the  t^ms  of  the  statute,  it  is 
embezzlement,  while  still  if  before  the  statute  came  it  was  lar- 
ceny, it  remains  such,  and  it  may  be  indicted  as  the  one  or  the 
other  at  the  election  of  the  prosecutor.^  In  fact,  moat  of  the 
statutes  on  this  subject  make  embezzlement  a  felony,  the  same  as 
larceny.  Still  it  is  sometimes  assumed  that  the  two  offences  d 
larceny  and  embezzlement  do  not  run  into  each  other,  but  that' 
where  the  one  ends  the  other  begins.^  And  Chitty  seems  to  look 
upon  the  statute  as  not  applying  to  cases  which  were  larceny  at 
the  common  law.'^  On  the  other  hand,  the  English  commissioii/Nrs, 
while  proposing  a  rule  the  reverse  of  this  which  Chitty  seems 
to  accept,  observe,  it  ^is  perhaps  in  strictness  unnecessary," 
being  ^'founded  on  the  well-known  principle  that  no  one  shall 
take  advantage  of  his  own  wrong."  ®    As  just  intimated,  this  is 


^  And  Bee  as  to  this  nnder  differing 
statuteB,  S.  V.  Wingo,  89  Ind.  804 ;  WmK- 
ington  V,  S.  72  Ala.  272 ;  S.  v.  Masbn,  108 
Ind.  48 ;  P.  v.  Husband,  36  Mich.  806. 

2  VoL  L  J  787. 

s  Stat.  Cnmes,  §  143, 154, 164, 173, 174. 

«  Fulton  V,  S.  8  Eng.  168;  Kibs  v.  P. 
81  HI.  599;  S.  v.  Wingo,  89  Ind.  204;  P. 
V.  Salone,  62  CaL  139 ;  McCann  i^.  U.  & 
2  Wy.  274 ;  Warmoth  v.  C.  81  Ky.  133  ; 
postf  §  366,  367  and  note. 

^  3  Chit.  Crim.  Law,  921,  referring  to 
Rex  V.  Headge,  2  Leach,  1083,  Ross.  &  Ry. 
160;  Peck's  Case,  2  Stark.  £v.  842. 

0  Act  of  Crimes  and  Ponishments, 
A.  D.  1844,  p.  188.  Parliament,  however, 
finally  adopted  the  provision  that  ^if 
upon  the  trial  of  any  person  indicted 
for  embezzlement,  &&,  it  shaU  be  proved 
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that  he  took  the  property  In  question  in 
any  such  manner  as  to  amount  in  law  to 
larceny,  he  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  jury 
ehaU  be  at  liberty  to  return  as  tlieiz  tot- 
dict  that  such  person  is  not  guilty  of 
embezzlement,  but  is  guilty  of  simple  lar- 
ceny, or  of  larceny  as  a  derk,  ibc,  and 
thereupon  snch  penKm  shaU  be  liable  to 
be  punished  In  the  same  manner  as  if  he 
had  been  convicted  upon  an  indictment 
for  such  larceny."  14  &  15  Vict.  c.  100, 
§  13.  See  Archb.  New  Crim.  Pza  458. 
This  statute  was  re^nacted  in  nearly  the 
same  words,  in  24  &  25  Viot.  c  96,  §  72, 
which  superseded  it,  containii^  also  a  pro- 
vision for  the  case  of  an  indictment  for 
larceny  with  proof  thereunder  of  embei- 
zlement   As  to  the  oonstmctiQB  ol  tiiese 
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the  sound  view  of  the  common  law,^  and  so  by  various  courts  it 
has  been  held.*    Moreover, — 

§  329.   In  Reason,  —  this  is  plainly  so.    If,  for  example,  the 
taking  of  the  embezzled  article  was  such  as  amounts  to  a  com- 
mon-law larceny  of  it,  why  should  not  an  embezzlement  indict* 
ment  be  maintainaUe  at  the  election  of  the  prosecuting  power,  as 
well  as  one  for  larceny,  provided  the  act  done  was  within  the 
terms  of  the  statute,  and  no  previous  prosecution  had  been  had 
for  it  as  a  larceny  ?    This  question,  of  course,  assumes  that  there 
is  no  technical  objection,  such  as  occurs  where  embezzlement  is 
only  a  misdemeanor  while  larceny  is  felony.     But,  again,  if  a 
man  claiming  to  be  a  servant  should  sell  an  article  of  his  mas- 
ter's under  circumstances  to  make  the  sale  of  it  a  larceny  of  the 
article,  yet  also  to  bind  the  master  by  the  sale,  the  money 
received  for  the  article  would  belong  to  the  master,  and  an 
indictment  ought  to  lie  for  embezzling  this  money.    In  this 
instance,  the  two  transactions  would  be  distinct;  and  though 
embezzlement  were  misdemeanor  and  larceny  felony,  either  form 
of  the  prosecution  should  properly  be  maintainable.    Still  it  is 
plain  to  one  who  has  read  all  the  cases  that  in  some  of  them 
these  obvious  distinctions  have  been  overlooked. 

II.  The  Classes  of  Persons  embeezlififf. 

§  830.  Defined.  —  The  doctrine  of  this  sub-title  is  that  since 
embezzlement  is  purely  a  statutory  offence,  only  persons  within 
the  statutory  terms  can  be  guilty  of  it.'  But  one  within  those 
terms  —  for  example,  an  " agent  *'  —  need  not  be  such  de  jure; 
a  mere  de  facto  ^  relationship  suffices.  And  if  the  agent,  for  illus- 
tration, were  simply  a  usurper  of  the  agency,  in  a  way  to  render 
him  an  agent  by  estoppel,  he  ought  to  be  adjudged  an  agent  on 
an  indictment  for  embezzlement.*  But  practically  where  the  doc- 
trine of  our  third  sub-title  prevails,  he  could  not  be  convicted, 
because  the  assumed  principal  had  reposed  no  confidence  in  him. 
To  descend  to  particulars,  — 

§  831.   1.   Rtde  for  Interpretation. — These  embezzlement  stat- 

enactmeiits,  see  Reg.  o.  Gorbatt,  Dears.  B.  382;  and  P.  v.  Dalton,  15  Wend.  581, 

&  B.  166.  and  Lowenthal  v,  S.  32  Ala.  589,  there 

^  See^  on  this  question,  the  principles  cited, 
stated  in  Stat  Crimes,  snpra,  and  Vol.  L         >  Griffin  r.  S.  4  Tex.  Ap.  390. 
f  791,  799,  812-«15,  1060,  1064.  «  Vol.  I.  f  464,  464  a,  468  a  (2). 

*  S.  V,  Tabemer,  14  B.  L  S7S,  51  Am.         &  Post,  $  364. 

189 


§  834  SPECIFIC  OFFENCES.  [BOOK  X. 

utes,  being  penal,  are  to  be  strictly  limited  to  persons  within 
their  words,  and  not  made  to  include  any  others  though  within 
their  obvious  spirit  and  intent.^    Now, — 

2.  In  "  Statutory  Crimes  "  —  are  briefly  stated  the  meanings  of 
some  of  these  statutory  words  ;  ^  but  we  must  also  look  at  them 
here  with  special  reference  to  the  present  subject.    Thus, — 

§  832.  1.  Agent  —  Servant  —  Clerk.  —  The  most  frequent 
terms  to  indicate  the  person  embezzling,  are  "  agent,"  "  ser- 
vant," "  clerk ; "  and  they  are  commonly  connected  in  one  sen- 
tence ;  thus,  "  agent,  servant,  or  clerk."  As  to  the  effect  of  their 
being  thus  connected, — 

2.  Overlying  in  Meaning.  —  We  saw  in  "Statutory  Crimes" 
that  by  an  old  doctrine,  now  exploded  in  England,  and  not  uni- 
formly followed  in  this  country,  when  a  statute  thus  enumerates 
several  things  in  words  whose  separate  meanings  are  so  broad  as 
to  overlie  one  another,  the  less  specific  words  are  narrowed  by 
interpretation  to  prevent  this  consequence.'  But  the  author  is 
not  aware  that  any  attempt  has  been  made  to  apply  this  doc- 
trine to  the  statutes  now  in  contemplation.  So  that  when  the 
pleader  is  satisfied  that  the  defendant  comes  within  either  any 
one  of  these  terms  or  all  of  them,  he  selects  the  one  which  pleases 
him  best;  then,  should  the  proofs  sustain  the  allegation,  all  is 
well,  though  it  should  appear  that  another  of  the  statutory  terms 
would  be  equally  appropriate  * 

§  333.   Correlatives  —  Master  and  Servant,  Ao.  —  In  considering 

whether  or  not  the  defendant  was  a  "  servant,"  an  "  agent,"  or 
the  like,  we  should  bear  in  mind  that  as  in  matrimonial  law  there 
cannot  be  a  wife  without  a  husband,^  so  in  the  law  of  embezzle- 
ment there  cannot  be  a  clerk  without  an  employer,  a  servant 
without  a  master,  an  agent  without  a  principal.    To  illustrate,  — 

§  334.  0£Boers  in  Corporations.  —  On  the  question  whether 
under  the  law  of  embezzlement  a  chamberlain  was  the  servant  of 
the  mayor,  aldermen,  and  burgesses  of  the  borough  of  Warwick, 
it  appeared  that  there  were  four  chamberlains  of  some  common- 
able lands  belonging  to  the  borough,  chosen  at  a  court-leet,  and 
sworn  in  by  the  steward.    The  duties  of  chamberlain,  which  are 

1  Stat.  Crimes,  §  119,  193,  194,  220.  «  And  see  Stat.  Crimes,  §  326;  Ritter 

^  See  Stat.  Crimes,  §  271.  0.  S.  Ill  Ind.  324. 

«  Stat.  Crimes,  §  247,  326.  &  1  Bishop  Mar.  Div.  &  S.  §  578 ;  2  lb 

S  137,  153-158,  1614,  1617,  1619. 
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discharged  gratuitotisljy  are  to  collect  money  from  persons  using 
the  lands  ;  to  employ  it  in  keeping  them  in  order ;  to  account  at 
the  end  of  the  year  to  two  aldermen  of  the  corporation ;  and  to 
pay  over  any  balance  to  his  successor  in  office.  And  it  was  held 
that  he  waa  not  a  servant  for  embezzlement  within  1  &  8  Geo.  4, 
c.  29,  §  47.^  The  court  deemed  the  statute,  in  the  words  of 
Bay  ley,  B.,  ^  to  apply  to  ordinary  clerks  or  servants,  having  mas- 
ters to  account  to  for  the  discharge  of  their  duties."  In  this  case, 
the  party  ^'  was  not  nominated  chamberlain  by  the  mayor  and  cor- 
poration, or  by  the  commoners,  but  by  the  jury  of  the  court-leet 
held  annually  by  the  corporation  as  lords  of  the  manor,  and  was 
sworn  in  there,  as  many  other  persons  are.  Then,  can  the  mayor 
and  corporation  be  said  to  be  his  masters  within  this  act  ?  In 
the  casea  cited  for  the  plaintiff,*  the  parties  charged  with  em- 
bezzlement stood  in  the  characters  of  plain  and  ordinary  servants 
appointed  to  collect  money  for  and  to  pay  it  over  to  their  employ- 
ers, for  example,  the  party  appointed  by  the  overseers  to  receive 
money.  The  parish  clerk,  who  received  and  misapplied  the  sac- 
rament money ,^  was  held  not  to  be  within  the  statute,  because 
it  could  not  be  said  whose  servant  he  was,  or  in  whom  the  right 
to  the  money  was.  But  I  am  of  opinion  that  this  plaintiff  is  not 
a  clerk  or  servant  within  the  fair  meaning  of  the  act ;  for  he 
filled  a  distinct  office  of  his  own,  in  respect  of  which  he  received 
money  which  he  was  entitled  to  keep  till  the  year  ended,  and 
was  not  bound  to  pay  over  at  any  time,  as  a  mere  clerk  or  ser- 
vant  would  have  been."  ^  Among  the  cases  cited,  was  one  of  an 
indictment  against  the  accountant  of  Greenwich  Hospital :  he  was 
held  not  to  be  a  servant  within  89  Geo.  8,  c.  85,  which,  in  its 
words,  expressly  comprehends  servants  of  bodies  corporate ;  be- 
cause he  was  a  sworn  officer,  not  employed  as  an  ordinary 
servant.*    Again,  — 

§  335.  Officer  of  Friendly  Sooiaty.  — ^Though  in  England  the  treas- 
urer of  a  Friendly  Society  is  by  statute  to  account  to  the  trustees 
in  whom  its  funds  are  vested,  yet  since  he  is  an  officer  with  duties 
defined  by  law  and  by  the  society's  rules,  they  are  not  his  masters 

^  Ante,  §  322.  *  WiUiamB  v.  8tott»  8  Tyrw.  688,  700, 

*  Rex  9.  Squire,  Rim.  &  Rj.  849,  3  1  Cromp.  &  M.  675  And  see  Kimball  v. 
Stark.  349;  Rex  v.  Tjen,  Rnas.  &  Rj.     Boston,  1  Allen,  417. 

402;  Rex  V.  Beacall,  1  Moody,  15.  *  Anonymoos,  stated  3  Tyrw.  692. 

*  Rex  9.  Barton,  1  Moody,  237.    See 
also  Rex  v.  NetUeton,  I  Moody,  259. 
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or  employen,  and  he  Ib  not  their  servant  or  clerk.  *^  The  treas- 
nrer,"  said  Bovilly  0.  J.,  ^^  is  an  accountable  officer,  but  not  a  ser- 
vant." ^  Yet  a  treasurer,  if  employed  by  the  trustees  outside  of 
his  legal  duties  as  such,  may  thus  become  their  clerk  <^  servant^ 
though  also  their  treasurer,  and  be  guilty  cl  embezzlement  within 
the  statute.^    9till,— 

§  836.  Offloer  may  be  8«nraiit.  ^^  It  is  possible  for  an  officer  of 
a  corporation  to  be  also  its  agent^  servant,  or  clerk  by  virtue  of 
his  office.  Thus  in  England,  if,  pursuant  to  a  statute,  the  inhab* 
itants  of  a  parish  elect  an  assistant  overseer  of  the  poor  and 
define  his  duties,  and  then  he  is  appointed  to  the  office  by  war- 
rant  from  two  justices  of  the  peace  as  the  statute  also  directs, 
and  then  he  appropriates  to  his  own  use  moneys  received  in  his 
office,  he  may  be  regarded  at  a  servant  of  the  inhabitants  of  the 
parish  and  convicted  of  the  embezzlement^ 

§  387.  A  Oorporatioo,  —  as  just  seen,  may  equally  with  a  pri- 
vate person  be  the  master.  Thus,  though  the  former  English 
Statute  7  &  8  Geo.  4,  c.  29,  §  47,^  does  not  have  this  word  ^*  cor- 
poration," yet  by  construction  it  extends  to  the  servants  of  these 
artificial  bodies,  the  same  as  of  natural  persons.^  On  the  ot^er 
hand,  — 

§  888.  otherwise.  —  It  being  in  New  York  made  embezzle- 
ment ^  if  any  clerk  or  servant  of  any  private  person,  or  of  any 
copartnership  (except  apprentices  and  persons  within  the  age 
of  eighteen  years),  or  if  any  officer,  agent,  clerk,  or  servant  of 
any  incorporated  company,  shall "  commit  the  forbidden  act,  the 
majority  of  a  divided  court  held  that  the  keeper  of  a  poorhouse 
in  the  employ  of  the  superintendent  of  the  poor  is  not  a  servant 
of  any  "private  person,"  or  of  any  "incorporated  company," 
though  such  superintendent  may  be  deemed  an  incorporate  per- 
son.   "  My  impression,"  said  Selden,  J.,  ^  after  a  careful  exami- 


1  Reg.  t;.  Tyree,  Lew  Rep.  I  C.  C.  177, 
182. 

>  Reg.  V.  Murphy,  4  Cox  C.  C.  101. 
And  see  the  observations  on  this  case  in 
Reg.  V,  Tyree,  supra.  I  think  the  doc- 
trine of  the  text  maj  isirly  enough  be  de- 
rived from  these  cases;  though,  in  Reg. 
V.  Murphy,  the  defendant  was  not  in  fact 
treasurer  in  the  sense  in  which  he  was 
such  in  Reg.  v.  Tyree.  See,  also,  Reg.  v. 
Stainer,  Law  Rep.  1  C.  C.  230. 
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*  Reg.  9.  Carpenter,  Law  Rep.  1  C.  C. 
29. 

«  Ante,  S  322. 

>  Williams  9.  Stott,  1  Cromp.  A  M. 
675,  689,  3  Tyrw.  688 ;  Reg.  t;.  Townsend, 
1  Den.  C.  C.  167,  2  Car.  &  K.  168;  R^. 
V.  Welch,  2  Car.  &  K.  296;  ArchK  New 
Crim.  Pro.  449, 451 ;  Stat.  Crimes,  f  212 ; 
C.  V.  Wyman,  8  Met.  247 ;  Reg.  v.  Atkin- 
son, Car.  &  M.  525, 2  Moody,  278 ;  Rex  v. 
Hall,  1  Moody,  474. 
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nation  of  the  subject,  is  verj  decidedly  that  the  statute  was  never 
intended  to  embrace  the  agents  or  servants  of  any  public  body 
either  politic  or  corporate."^  This  is  contracting  the  statute 
under  a  very  strong  pressure  of  strict  interpretation,  —  hardly  ini 
accord  with  general  doctrine.^    But  — 

§  339.  Illegal  Society.  —  Some  have  held  that  the  servant  of  a 
society  made  unlawful  by  administering  a  forbidden  oath  to  its 
members,  does  not,  on  embezzling  its  money,  become  in  law 
gnilty  of  the  offence.'  Yet  if  a  society,  otherwise  lawful,  has 
some  rules  which  are  against  the  policy  of  the  law  as  being  in 
restraint  of  trade,  an  officer  of  it  may  still  commit  embezzlement 
of  its  funds.* 

§340.  1.  Appointing  Power. — A  person  may  be  the  servant 
or  clerk  of  an  individual  or  corporation,  though  the  appointing 
power  is  in  another.^    Therefore, — 

2.  Letter-Carrier.  —  One  hired  by  a  postmistress  as  a  letter^ 
carrier,  at  a  weekly  salary  to  be  refunded  to  her  by  the  postr 
office,  is  a  person  employed  in  the  post-office,  within  52  Geo.  8, 
c.  143,  §  2.« 

8.  De  Facto.  —  The  servant  or  clerk  need  not  have  received  a : 
formal  appointment  in  fact,  and  especially  none  need  be  proved,  if 
only  he  has  been  permitted  to  act  and  has  acted  as  such,  and  this 
is  shown.^  Even  were  he  hired  in  another  relation,  but  served 
sometimes  in  this,  in  which  he  embezzled  the  money,  it  is  suffi- 
cient.® Or  if  there  are  written  rules  for  his  guidance,  yet  if  practi- 
cally by  permission  or  tacit  consent  he  acts  at  times  outside  of  those 
rules,  he  may  be  convicted  of  embezzlement  while  thus  acting.^ 
In  like  manner,  one  may  be  an  agent  for  embezzlement  though 
he  has  not  filed  the  certificate  ^^  or  given  the  bond  ^^  required  by . 


1  CoatB  p.  P.  22  N.  Y.  245,  247.  And 
Me  CoatB  V.  P.  4  Par.  Cr.  662.  The  re- 
port in  22  N.  Y.  misprinte  the  "if"  which 
I  have  pnt  in  italicaj,  "  of." 

*  And  see  Stat.  Crimen,  §  212. 

*  Reg.  V.  Hnnt,  8  Car.  &  P.  642.  See 
Rex  V.  HaU,  1  Moody,  474;  Reg.  v.  Mil- 
ler, 2  Moody,  249 ;  Rex  v.  Beaoill,  1  Car. 
&  P.  454, 457. 

*  Reg.  V,  Stainer,  Law  Rep.  1 C.  C.  230. 

*  Rex  V.  Jenson,  1  Moody,  434 ;  Reg. 
».  Miller,  2  Moody,  249 ;  Reg.  v.  Calla- 
han, 8  Car.  &  P.  154.  See  Reg.  v.  Harris, 
Dean.  344, 25  Kiig.  L.  &  £q.  579,  23  Law 

TOL.II.  — 13 


J.  N.  8.  M.  C.  110,  18  Jar.  408;  Reg.  v. 
Beaumont,  Dean.  270, 24  £ng.  L.  &  £q. 
558. 

•  Rex  V.  Salisbnry,  5  Car.  &  P.  155. 

7  Rex  V.  Rees,  6  Car.  &  E.  606 ;  Rex 
V.  Beacall,  1  Car.  &  P.  457.  And  see 
Reg.  V.  Townsend,  Car.  &.  M.  178;  Rex 
V.  Hall,  1  Moody,  474. 

>  Rex  V.  Barker,  DowL  &  R..N.  P.  19. 

*  Reg.  V.  Hastie,  Leigh  &  C.  269,  274 ; 
S.  o.  Heath,  8  Mo.  Ap.  99 ;  S.  v,  Spanld- 
ing,  24  Kan.  1. 

w  8.  V.  Tnmey,  81  Ind.  559. 
1^  a  v.  Mims,  26  Minn..  183.. 
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law  or  the  nature  of  the  employment^  to  qualify  him  for  the 
agency. 

§  841.  1.  Payment.  —  The  mode  of  payment,  or  ordinarily 
whether  or  not  there  is  to  be  any,^  is  not  controlling  on  the 
question  whether  the  person  is  a  servant,  clerk,  or  the  like,  if 
only  this  circumstance  does  not  place  him  in  some  relation 
incompatible  with  his  being  such ;  as,  for  instance,  make  him 
a  partner.*    Thus, — 

2.  TraveUer  on  CommiMion.  —  If  he  travels  to  obtain  orders  for 
goods  and  the  money  for  them,  and  is  allowed  a  commission  in- 
stead of  a  salary,  paying  out  of  his  receipts  his  expenses  as  he 
goes,  he  may  still  be  a  clerk.^  But  a  traveller  on  commission  is 
not  necessarily  such.^  Consequently,  in  England,  if  one  who  has 
a  commission  is  to  take  orders  or  not,  as  he  pleases,  and  travel 
when  and  where  he  pleases,  he  is  not  deemed  to  be  a  *'  servant,*' 
because  not  under  sufficient  control  of  a  master.^  And  for  the 
same  reason  he  appears  not  to  be  even  a  '^  clerk."  *  But  he  is 
an  "  agent."  ^ 

^  See  WilliamB  v,  Stott,  stated  ante,  it  is  therefore  contended  that  he  waa  a 
§  334 ;  Reg.  v.  Smith,  1  Car.  &  K.  423.  partner  in  the  business.  It  is  quite  clear 
The  compensation  is  matter  proper  to  be  that  although  there  might  be  a  partner- 
considered  in  connection  with  other  cir-  ship  quoad  third  persons,  there  was  none 
cumstances,  as  in  Reg.  v.  Batty,  2  Moody,  infer  w,  so  as  to  entitle  the  prisoner  to  help 
257,  where  it  is  observed  :  "  The  wages  himself  to  his  masters'  property."  p.  88. 
made  the  prisoner  a  servant.''  And  see  ^  Reg.  v.  Negus,  Law  Rep.  2  C.  G.  34, 
Reg.  V,  Hoare,  1  Fost.  &  F.  647.  12  Coz  C.  C.  492. 

^  See  Holme's  Case,  2  Lewin,  256 ;         ^  Reg.  v.  Bowers,  Law  Rep.  1 C.  C.  41. 
post,  S  342,  343.  *  Reg.  v.  Marshall,  11  Cox  C.  C.  490. 

*  Rex  p.  Carr,  Rnss.  &  Ry.  108 ;  Reg.  In  Reg.  v.  Turner,  11  Cox  C.  C.  551,  553, 

V.  Tite,  Leigh  &  C.  29,  8  Cox  C.  C.  458 ;  Lush,  J.  said  to  the  jury  :  "  If  a  pezsoxi 

Reg.  V.  Bailey,  12  Cox  C.  C.  56;   C.  v.  says  to  another  carrying  on  an  indepen- 

Smith,  129  Mass.  104.     In  Reg.  v,  Mc-  dent  trade,  'If  you  get  any  orders  for 

Donald,  Leigh  &  C.  85,  the  prisoner  was  me,  I  will  pay  you  a  commission,'  and 

a   cashier   and  collector  to  commission  that  person  receives  money  and  applies 

agents.    He  was  paid  partly  by  a  salary  it  to  his  own  use,  he  is  not  guilty  of  em- 

and  partly  by  a  percentage  on  the  proiits,  bezzlement,  for  he  is  not    a  '  clerk  or 

but  was  not  to  contribute  to  the  losses,  servant ; '  but  if  a  man  says,  '  I  employ 

and  he  had  no  control  over  the  manage-  you  and  wiU  pay  you,  not  by  salary,  but 

ment  of  the  business.    And  it  was  held  by   commission,'   then    the   person   em- 

that  he  was  a  servant,  within  7  &  8  Geo.  4,  ployed  is  a  servant.    And  the  reason  for 

c.  29,  §  47  (ante,  §  322),  and  not  a  partner,  such  distinction  is  this,  —  that  the  per- 

Said  Pollock,  C.  B. :  "  Two  men  may  be  son  employing  has  no  control  over  the 

partners  with  respect  to  third  persons,  person  employed  as  in  the  first  case;  but 

and  yet  not  partners  inter  se.    Here  the  where,  as  in  the  second  instance  I  have 

prisoner  was  a  servant  to  the  prosecu-  put,  one  employs  another  and  binds  him 

tors,  and  had  a  salary  of  £150  a  year,  to  use  his  time  and  services  about  his 

which  was  sfterwards  increased  by  giv-  

ing  him  a  percentage  on  the  profits ;  and        ^  Poat,  (  848. 
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3.  Bight  to  miz  Fund. — In  Massachusetts,  one  employed  by  the 
proprietors  of  a  newspaper  to  collect  bills  on  commission  was 
held  not  to  be  indictable  within  the  statute,  on  the  ground,  how** 
ever,  of  his  having  the  right  to  mix  the  money  collected  with  his 
own  money.^  But  if,  in  a  commission  employment,  all  the 
money  is  by  arrangement  to  be  paid  to  the  employer,  who  there- 
upon pays  the  other  his  commissions,  the  latter  is  an  agent  for 
embezzlement^ 

4.  stage-dxiTer.  —  One  is  a  servant  who  drives  a  stage,  and  for 
his  pay  has  the  gratuities.^    And  — 

5.  Captain  of  Barge.  —  A  person  whom  the  owner  of  a  colliery 
employs,  as  captain  of  a  barge,  to  carry  out  and  sell  coal,  re- 
ceiving for  his  compensation  two  thirds  of  the  price  taken  above 
what  would  be  charged  at  the  colliery,  is  the  owner's  servant.* 

§  342.  Common  Carrier  —  (Other  Bailee).  —  It  is  plain  in  rea- 
son that  neither  a  common  carrier  nor  any  other  bailee,  on 
whom  the  law  confers  a  special  ownership  in  the  thing,  and 
whose  duties  to  it  and  to  the  general  owner  are  created  by  law, 
is  therefore  such  general  owner's  agent,  clerk,  or  servant.*  Yet 
it  would  seem  possible  that  by  an  express  arrangement,  notwith- 
standing one  is,  for  example,  a  common  carrier,  he  may  be  also 
the  general  owner's  agent.  And  we  have  special  terms  of  statutes 
which  render  the  bailee  capable  of  embezzlement*  In  an  Eng- 
lish case,  the  prisoner's  only  employment  was  to  carry  unsewed 
gloves  from  a  glove  manufactory  at  one  place  to  women  glove- 
sewers  at  another,  to  take  back  the  gloves  when  sewed,  to  receive 
the  money  for  the  work,  and  to  pay  it  over  to  the  sewers,  with  a 
deduction  for  his  charges.    The  court  held  that  he  was  not  a  ser- 


(the  employer's)  bnsiness,  then  the  per- 
son employed  is  subject  to  control. 
Here  Tnmer  agrees  with  Mr.  Edwards 
that  he  shaU  and  will  from  the  date  of 
the  agreement  'act  as  the  traveUer  of 
the  said  Richard  Edwards,  and  diligently 
employ  himself  in  going  from  town  to 
town  .  .  .  and  soliciting  orders.'  It  is 
therefore  clear  that  he  was  employed 
as  '  clerk  or  servant '  by  Mr.  Edwards, 
who  had  fnll  control  over  his  time  and 
aerricee."  And  see  Reg.  v.  Mayle,  11 
Cox  C.  C.  150;  Reg.  v.  Walker,  Dears. 
&  B.  600,  8  Cox  C.  C.  1 ;  Reg.  v.  Thomas, 
6CoxC.  C.  403;  Reg.  v.  Hoare,  I  Fost. 
&  F.  647. 


1  C.  ».  Libbey,  11  Met.  64,  45  Am.  D. 
185  ;  post,  §  370.  And  see  Trafton  v.  U.  S. 
3  Story,  646,  653. 

s  C.  V.  Smith,  129  Mass.  104.  And 
see  Webb  v,  S.  8  Tex.  Ap.  310;  P.  v. 
Civille,  44  Hnn,  497. 

«  Reg.  V.  White,  8  Car.  &  P.  742. 

*  Rex  V.  Hartley,  Russ.  &  Ry.  139, 
cited  also  in  Holme's  Case,  2  Lewin,  256. 

*  And  see  Reed  v.  S.  16  Tex.  Ap.  586. 
8  Griffin  v.  S.  4  Tex.  Ap.  390 ;  Eeg.  v. 

De  Banks,  13  Q.  B.  D.  29,  15  Cox  C.  C. 
450;  Watson  v.  S.  70  Ala.  13,  45  Am.  R. 
70 ;  McCann  v.  U.  S.  2  Wy.  274 ;  P.  v. 
Salorse,  62  Cal.  139.  And  see  Warmoth 
V.  C.  81  Ky.  133. 
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vant  of  the  sewers.  Said  Coleridge,  J. :  "  The  women  would  not 
have  been  responsible  for  the  negligence  of  the  prisoner;  and 
unless  there  were  decided  cases  precisely  in  point,  we  could  not 
come  to  the  conclusion  that  he  was  a  servant  to  them,  within  the 
meaning  of  the  statutes  against  embezzlement.  Though  some  of 
the  decisions  go  very  far  in  making  persons  liable  as  servants  to 
punishment  for  embezzlement,  none  go  so  far  as  this.  The  pris- 
oner was  in  fact  a  common  carrier  for  all  persons  who  chose  to 
employ  him  within  a  limited  district ;  and  he  was,  like  all  car- 
riers at  common  law,  only  bound  to  carry  such  description  of 
goods,  and  between  such  places,  as  he  professed  to  carry."  ^ 

§  343.  Part  Owner.  —  One  cannot  be  a  servant  to  himself ; 
therefore  if  a  company  whereof  he  is  one  owns  the  business  he 
is  employed  in,  he  cannot  be  its  agent,  servant,  or  clerk.'  But  it 
may  be  otherwise  if  the  ownership  is  vested  in  trustees.^ 

§  344.  Female  —  "His."  —  Within  the  principle  that  the  mas- 
culine gender  in  a  statute  may  by  interpretation  include  the 
feminine,^  it  was  held  under  7  &  8  Geo.  4,  c.  29,  §  47,  and  39 
Geo.  3,  c.  85,^  that  a  female  may  be  a  servant,  though  the  words 
are  "  receive  or  take  into  his  possession."  ® 

§  345.  1.  More  Masten  than  One. — A  person  may  be  the  servant 


1  Reg  V.  Gibbfl,  Dears.  445,  447,  6 
Cox  C.  C.  45S,  29  Eng.  L.  &  Eq.  538, 
24  Law  J.  N.  s.  M.  C.  62,  1  Jar.  n.  8.  118. 
See  S.  V.  Foster,  1 1  Iowa,  291 .  Constable 
to  ooUeot  Debts.  —  The  New  York  Court, 
nnder  a  statute  similar  to  the  English,  held 
that  a  constable  employed  to  collect  debts 
without  suit,  if  the  debtors  would  pay,  and 
if  not,  to  procure  and  serve  process,  is  not 
a  servant  of  the  creditor.  P.  v.  Allen,  5 
Denio,  76.  See  also  on  this  subject,  Rex 
V.  Mason,  D.  &  R.  N.  P.  22 ;  Rex  v.  Bai^ 
ker,  D.  &  R.  N.  P.  19 ;  Reg.  v.  Glover, 
Leigh  &  C.  466 ;  Reg.  v.  Fletcher,  Leigh 
&  C.  180 ;  Reg.  v.  Hastie,  Leigh  &  C.  269; 
Stokers  P  114  Ul.  320. 

3  Reg.  V.  Diprose,  11  Cox  C.  C.  185. 
Friendly  Society.  —  Thus,  in  Reg.  p. 
Bren,  Leigh  &  C.  346,  the  prisoner,  being 
a  member  of  a  Friendly  Society,  was  one 
of  a  joint  committee  appointed  by  his 
own  and  another  society  to  manage  an 
excursion  of  its  members  by  railway. 
Excursion  Manaver.  —  He  was  nomi- 
nated by  the  committee  to  sell  the  ex- 
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cursion  tickets,  which,  with  the  money 
produced  by  their  sale,  belonged  to  the 
two  societies ;  and  it  was  his  duty  to  pay 
over  the  money  taken  for  the  tickets  to 
another  person  named  to  receive  it, — 
his  services  to  be  rendered  without  re- 
muneration.  And  it  was  held  that  he 
was  not  a  clerk  or  servant  within  24  &  25 
Vict.  c.  96,  §  68  (ante,  §  323) ;  therefore 
he  could  not  be  convicted  of  embexzling 
the  money  taken  on  sales  of  the  tickets. 
On  the  hearing  of  this  case,  counsel  for 
the  Crown  referred  to  Reg.  v.  Proud, 
Leigh  &  C.  97,  where,  it  was  said,  the 
prisoner  who  had  received  money  for  a 
Friendly  Society,  and  embezzled  it,  was 
a  member  of  the  society,  therefore  a 
joint  owner,  yet  he  was  convicted.  But, 
replied  Martin,  B.  "  In  that  case,  the 
property  of  the  society  was  vested  in 
trustees." 

*  Reg.  V.  Proud,  supra. 

*  Stat.  Crimes,  §  212. 

*  Ante,  §321,322. 

«  Bex  V.  Smith,  Russ.  &  Ry.  267. 
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of  more  masters  than  one,  severally  employing  him  at  the  same 
time.  It  is  so,  for  example,  with  a  traveller  to  collect  money  for 
various  mercantile  houses ;  he  is  the  sei'vant  of  each  individual 
house.^     But  — 

2.  Partners.  —  One  cannot  be  the  servant  of  a  firm  whereof  he 
is  a  member,  since  thus  he  would  be  a  servant  to  himself;^ 
though  he  can  be  the  individual  servant  of  another  member.' 
Yet  one  who  has  entered  into  a  mere  executory  undertaking  to 
form  a  partnership  with  another  person,  while  yet  not  enough 
steps  have  been  taken  to  create  a  joint  ownership,  may  be 
deemed  the  tatter's  agent  for  embezzling  a  fund  put  into  his 
hands  to  become  a  part  of  the  contemplated  capital.^ 

§  346.  Length  of  Bmployment  —  The  One  Transaction.  —  While 
the  length  of  the  employment  is  evidently  immaterial,  we  have 
intimations  that  it  must  extend  beyond  the  one  transaction.^  But 
probably  most  of  the  cases  to  this  are  explainable  on  special 
circumstances.^  And  where  the  prisoner,  keeping  as  drover  some 
beasts  for  the  prosecutor,  was  told  to  take  one  to  a  particular 
place,  and  to  bring  back  the  money  for  which  it  had  been  sold, 
but  embezzled  the  money,  the  English  judges  held  unanimously 
that  he  was  rightly  convicted,  though  he  had  no  general  authority 
to  receive  money,  and  acted  only  under  instructions  for  this  one 
instance.*^  It  is  submitted  that  his  employment  as  mere  drover 
could  not  alter  the  case ;  and  that  without  this  element  the  con- 
viction was  still  right.®  Indeed,  the  doctrine  is  now  settled  that 
the  employment  need  not  extend  beyond  the  one  transaction.^ 


^  Rex  V.  Leech,  supra;  Hex  v.  Carr, 
Bom.  &  Rj.  198 ;  Reg.  v.  Batty»  2  Moody, 
257.  In  Reg.  v.  Goodbody,  8  Car.  &  P. 
665,  Parke,  B.  expressed  a  wish  to  have 
this  qaestioD  farther  considered ;  **  as/' 
nid  he,  "  I  am  of  opinion  that  a  man 
cannot  be  the  servant  of  several  persons 
^  the  same  time,  bnt  is  rather  in  the 
character  of  an  agent"  In  respect  to 
Knglish  authority,  the  case  of  Reg.  v. 
Hatty,  decided  by  all  the  judges,  is  of  a 
later  date  than  this;  but  aside  from  au- 
thority, it  is  submitted  that  the  doctrine 
of  our  text  is  clearly  correct. 

^  Ante,  §  343 ;  S.  v.  Butman,  61  N.  H. 
511,60  Am.  R.  332. 

*  Rex  V.  Leech,  3  Stark.  70.  See  Reg. 
V.  White,  8  Car.  ft  P.  742. 

*  Napoleon  r.  S.  8  Tex.  Ap.  522. 


«  Stat.  Crimes,  §  271 ;  Rex  r.  Nettle- 
ton,  1  Moody,  259. 

0  Post,  §  364 ;  Rex  v.  Freeman,  5  Car. 
&  P.  534. 

'  Rex  u.  Hughes,  1  Moody,  370.  s.  p., 
where  there  was'  only  an  occasional  gen- 
etal  employment,  and  no  authority  to 
receive  money  except  in  the  particular 
instance,  Rex  v.  Spencer,  Russ.  &  Ry. 
299.  And  see  Rex  v.  Smith,  Russ.  & 
Ry.  516 ;  Reg.  v:  Beaumont,  Dears.  270, 
24  Eng.  L.  &  Eq.  558. 

*  Archb.  New  Crim.  Pro.  450. 

*  Reg.  V.  Negus,  Law  Rep.  2  C.  C.  34, 
36 ;  Reg.  v.  Tongue,  Bell  C.  C.  289,  295 ; 
C.  V.  Foster,  107  Mass.  221 ;  S.  v.  Foster, 
87  Iowa,  404 ;  S.  v.  Costin,  89  N.  C.  511 ; 
S.  V.  Barter,  58  N.  H.  604.  See  Johnson 
V.  S.  9  Bax.  279. 
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§  847.  Words  "  Clark,"  "  Agant,"  "  BerranV  dtetingulidiad.  —  There 
is  some  difference  in  meaning,  known  to  common  use,  between 
^^  clerk,"  ^'  agent,''  and  ^^  servant ; "  but  the  cases  on  embezzlement 
seem  to  employ  them  almost  interchangeably,  especially  ^^  clerk  " 
and  '^  servant."  At  all  events,  we  find  no  distinct  lines  of  parti- 
tion drawn  between  these  two  words ;  ^  though  undoubtedly  the 
pleader  in  framing  his  indictment  would  not  be  allowed  to  make 
under  all  circumstances  his  own  choice  of  terms.  And  the  alle- 
gation must  contain  a  word  found  in  the  statute,  else  it  will  ordi- 
narily be  defective,  as  violating  a  well-known  rule  of  criminal 
pleading.*    Still,  — 

§  848.  "  Agant "  dlstinguiidiad.  —  Between  "  servant  or  clerk  " 
and  ^^  agent "  the  books  disclose  a  distinction  demanding  careful 
attention.  Thus,  as  already  observed,^  it  has  been  held  that  a 
person  employed  on  commission  to  get  orders  for  goods  and 
receive  payment  for  them,  is  not  the  employer's  ^'  servant  or 
clerk"  if  at  liberty  to  get  the  orders  and  receive  the  money 
where  and  when  he  thinks  proper.  ^^  To  constitute  the  relation 
of  master  and  servant,"  said  Erie,  G.  J.,  ^'  the  inferior  must  be 
under  more  control  than  is  implied  by  having  the  option  of  getting 
orders  with  the  right  to  receive  a  commission  thei'eon."*  Yet 
such  a  person  is  undoubtedly  an  agent.  ^'  There  is  nothing  more 
common,"  said  Gockbum,  C.  J.,  in  another  case,  '*'  than  for  great 
insurance  companies  to  have  ^  agents '  abroad ;  as,  for  instance, 
in  Asia.  Can  it  be  contended  that  a  person  so  employed  is  a 
*  clerk  or  servant '  ?  .  .  .  So  every  agent  would  become  a  clerk 
or  servant."* 

§  848  a.  Other  Words.  —  Besides  the  three  common  words 
"clerk,"  "servant,"  and  "agent,"  our  numerous  statutes  have 
considerable  numbers  of  others  to  indicate  the  classes  of  persons 
by  whom  an  embezzlement  may  be  committed.  Thus  they  cover 
most  of  the  cases,  within  the  reason  of  the  law,  wherein  other- 
wise an  offender  would  escape.  Some  of  them,  together  with 
further  applications  of  the  three  leading  words,  will  appear  in  the 
following  enumeration :  — 

§  849.   1.  A  Staga-drivar  —  is  a  servant  when  authorized  to  act 

1  And  see  Stat.  Crimes,  §  326 ;   The         *  Ante,  §  341  (2). 
Portland  v.  Lewis,  2  S.  &  R.  197.  *  Reg.  v.  Bowers,  Law  Rep.  1  C.  C.  41, 

>  Hamnel  v.  S.  5  Misso.  260 ;  Bndd  u.  44. 
S.  3  Hnmph.  483,  39  Am.  D.  189.  '  Reg.  v,  Maj,  Leigh  &  C.  13. 
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in  the  partioular  capacity  to  which  the  embezzlement  relates.^ 
So,— 

2.  Treasurer. — In  England,  the  treasurer  of  the  guardians  of  the 
poor  of  Birmingham,  appointed  under  1  &  2  Will.  4,  c.  67,  local 
and  personal,  is  a  ^'  servant "  of  the  guardians ;  ^  and  so  was  one  a 
^  clerk  and  servant "  who  was  employed  at  a  yearly  salary,  under 
the  appellation  of  accountant  and  treasurer  to  the  overseers  of  a 
township,  his  duty  being  to  receive  and  pay  all  moneys  receivable 
or  payable  by  them.'  The  treasurer  of  a  railroad  corporation 
is  an  '^  officer,  agent,  clerk,  or  servant  of  an  incorporated 
company."  * 

3.  Tax  CoUeotor.  —  A  tax  collector  is  a  ^^  public  officer  "  within 
the  Maine  statute.^ 

4.  A  Selectman  —  is  in  New  Hampshire  a  ^^  public  officer,"  and 
he  may  be  a  "  receiver  of  public  money."  • 

5.  A  Deputy  Sheriff  —  is  an  ^'  officer "  within  the  Texas 
statute.^ 

6.  An  Apprentice  —  is  not  a  ^'  servant,"  authorized  by  virtue  of 
his  apprenticeship  to  receive  money  ;  but  he  may  be  shown  to  be 
such  in  a  particular  case.' 

7.  TraveUer,  again.  —  A  traveller  for  a  mercantile  house  may 
be  a  *'  clerk ; "  he  need  not  live  with  his  employers  or  act  in 
their  counting-house.^    And  — 

8.  Captain  of  Barge,  again.  —  A  man  may  be  servant  though  he 
goes  out  as  captain  of  a  barge,  and  has  a  share  of  what  he 
receives.  ^^    But  — 

9.  Reoeiver  of  Materials  to  work  upon.  —  It  was  held  in  Massa- 
chusetts that  one  who  receives  materials  to  be  made  into  shoes 


1  p.  V,  Shennan,  10  Wend.  S98,  25 
Am.  D.  563 ;  Reg.  v.  White,  8  Car.  &  P. 
742. 

>  Reg.  V.  Welch,  3  Car.  &  K.  29«.  See 
Keg.  V.  Towneend,  1  Den.  C.  C.  167, 2  Car. 
&K.168. 

*  Rex  V.  Squire,  2  Stark.  349,  Rum.  ft 
Rj.  849.  And  see  Haasinger'fl  Case,  2 
Aiihin.  287. 

*  C.  V.  Tnckerman,  10  Gray,  173.  As 
to  ooiinty  treasurer,  see  8.  v.  Smith,  13 
Kan.  274;  S.  v.  Clarkson,  59  Mo.  149 ;  S. 
p.  King,  29  Minn.  78;  S.  v.  Mims,  26 
Minn.  183.    Town  treasurer,  C.  v.  Este, 


140  Mass.  279;  Pollock  v.  Hatch,  2  Dis- 
ney, 181.  School-district  treasurer,  S.  v. 
Parsons,  54  Iowa,  405.  City  treasurer, 
Bork  w.  P.  91  N.  Y.  5. 

*  S.  V.  Walton,  62  Me.  106.    And  see 
Reg.  V.  Graham,  13  Cox  C.  C.  57. 

«  S.  V.  Boody,  53  N.  H.  610. 
7  S.  V,  Brooks.  42  Tex.  62. 

*  Rex  V.  Mellish,  Russ.  &  Ry.  80. 

*  Rex  P.  Carr,  Russ.  &  Ry.  198 ;  Reg. 
V.  Wilson,  9  Car.  &  P.  27. 

10  Rex  V.  Hartley,  Russ.  &  Ry.  139; 
ante,  §  841  (5). 
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in  his  own  shop  is  not  the  agent  of  the  owner  of  the  materials. 
"  Both  were  principals  in  the  contract  entered  into."  ^ 

10.  "Officer"  —  is  a  common  word  in  these  statutes.  It  in- 
cludes various  classes  of  persons,  a  part  of  whom  would  escape 
under  the  more  common  designations  of  ^^  clerk/' ^^  agent,"  and 
"  servant."  ^ 

§  850.  "  other  Officer."  —  A  provision  for  the  punishment  of 
embezzlement  by  any  cashier  "or  other  oflScer"  of  a  bank  ex- 
tends to  the  president  and  directors.' 

§  851.  "  Waterman."  —  A  statute  made  punishable  ^'  every  free 
waterman  who  shall  receive  on  board  of  his  boat  or  other  vessel 
any  produce,  goods,  wares,  or  merchandise,  and  shall  embezzle 
the  same,"  &c.  And  it  was  held  that  one  to  commit  this  offence 
need  not  be  the  captain.^ 

in.  Tlie  Confidence  of  the  Defratuled  Person  in  the  One 

embezzling, 

§  852.  The  Leading  Doctrine  —  of  this  sub-title  is  that  the  stat- 
utes are  for  the  protection  of  employers  against  the  frauds  of 
those  in  whom  they  have  confided ;  and  where  no  confidence  is 
reposed,  and  none  is  violated,  the  offence  is  not  committed.  To 
illustrate,  — 

§  858.  1.  Course  of  Dnty  —  Special  Direction  —  Unauthorised. 
—  While  if  the  thing  embezzled  came  into  the  servant's  hands  in 
the  ordinary  course  of  his  duty,*  or  if  out  of  the  ordinary  course 
it  came  in  pursuance  of  a  special  direction  from  the  master  to 
receive  it,^  the  case  may  be  within  the  statutes,  yet  if  he  took  it 


^  C.  V.  Yoanf^,  9  Graj,  5,  6.  And  see 
P.  V.  Burr,  41  How.  Pr.  293. 

s  A  State  Treasurer  is  an  ''oflScer.*' 
P.  v.  McKinnej,  10  Mich.  54.  So  is  a 
deputy  State  treasurer.  S.  v.  Brandt,  41 
Iowa,  593.  So  is  a  School  Treasurer. 
C.  V.  Morissey,  86  Pa  416.  See  further 
of  the  word  "officer,"  S,  v,  Newton,  26 
Ohio  St.  265;  S.  v.  Newton,  28  La.  An. 
65;  C.  r.  Smith,  HI  Mass.  407;  Kav- 
anangh  v.  S.  41  Ala.  399;  Browne  v. 
U.  S.  1  Curt  C.  C.  15;  Territory  v.  Max- 
weU,  2  New  Mex,  250 ;  Hoyt  v,  S.  50  Ga. 
313,  326;  S.  o.  Wells,  112  Ind.  237;  U.  S. 
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V.  Bixby,  10  Bis.  238;  &  v.  Exnicios,  33 
La.  An.  253 ;  Vol.  I.  §  464. 
»  C.  V,  Wyman,  8  Met.  247. 

*  Smith  V.  C.  4  Grat.  532. 

*  P.  V.  Sherman,  10  Wend.  298, 25  Am. 
D.  563 ;  Reg.  v.  White,  8  Car.  &  P.  742 ; 
Reg.  V.  Townsend,  Car.  &  M.  178 ;  Reg. 
V.  Masters,  3  New  Sess.  Cas.  326,  12  Jur. 
942,  1  Den.  C.  C.  332,  2  Car.  &  K.  930, 
Temp.  &  M.  1 ;  P.  v,  Hennessey,  15  Wend. 
147. 

*  Rex  V.  Smith,  Rnss.  ft  Ry.  516 ;  P. 
V.  Dalton,  15  Wend.  581 ;  Rex  v,  Hughes, 
1  Moody,  370;  Rex  o.  Spencer,  Rnas.  ft 
Ry.  299. 
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iHrithout  specific  authority,  and  also  the  taking  was  not  in  the  line 
of  his  service,  the  result  is  otherwise.^    Even  — 

2.  Anthoiltj  mistakenly  belicTed.  —  If  a  servant  supposes  him- 
self authorized  to  receive  money  while  he  is  not,  and  under  this 
belief  takes  and  embezzles  it,  he  does  not  in  law  commit  the 
offence.^    But  — 

§  354.  Money  not  the  Master's.  —  If  in  fact  he  is  authorized  by 
the  master,  he  cannot  defend  himself  by  showing  that  the  latter 
had  no  right  to  the  money ;  as,  that  the  person  by  whom  it  was 
paid  in  answer  to  a  claim  of  right  did  not  owe  it,^  or  that  the 
master  became  a  wrong-doer  in  causing  the  servant  to  receive  it.^ 
The  question  of  what  circumstances  will  bring  a  case  within  the 
principles  of  this  section  and  the  last  is  best  considered  under 
oar  next  sub-title. 

§  355.  1.  The  Special  Tenns  of  the  Statute,  —  to  be  explained 
under  our  next  sub-title,  have  in  some  of  the  cases  aided  the 
courts  in  coming  to  the  results  above  stated.  But  it  appears  to 
be  commonly  deemed  that  the  like  doctrines  flow  from  the  ob- 
vious purpose  of  these  enactments  and  the  nature  of  the  offence. 
Thus,  — 

2.  Overpaying  Deposit.  —  There  was  the  following  simple  pro- 
vision :  "  If  any  person  to  whom  any  money,  goods,  or  other 
property  which  may  be  the  subject  of  larceny  shall  have  been 
delivered,  shall  embezzle  or  fraudulently  convert  to  his  own  use,  or 
shall  secrete  with  intent  to  embezzle  or  fraudulently  convert  to  his 
own  use,  such  money,  goods,  or  property,  or  any  part  thereof,  he 
shall  be  deemed  by  so  doing  to  have  committed  the  crime  of  sim- 
ple larceny.''  ^  And  it  was  held  that  when  the  cashier  of  a  savings- 
bank,  mistaking  the  sum  due  a  depositor  who  was  withdrawing 
his  deposit,  paid  him  a  hundred  dollars  too  much,  the  latter  by 
fraudulently  retaining  this  overpay  did  not  commit  the  statutory 
offence ;  because  though  the  statutory  terms  are  broad,  the  court 
deemed  them  applicable  only  where  there  is  reposed  a  trust 

1  Rex  V.  Mellish,  Rom.  ft  Rj.  80 ;  Leigh  &  C.  13,  8  Cox  C.  C.  421.    See  Rex 

Rex  V.  Salisbury,  5  Car.  ft  P.  155;  Reg.  v,  BeacaU,  1  Car.  &  P.  310. 
r.  WilflOD,  9  Car.  ft  P.  27 ;  Rex  v.  Haw-         «  Rex  v.  Hawtin,  7  Car.   &  P.  281. 

tin,  7  Car.  ft  P.  281 ;   Rex  v.  Prince,  2  And  see  Vol.  I.  §  438-441. 
Car.  &  P.  517 ;  Rex  ».  Thorley,  1  Moody,         »  Reg.  v.  Adey,  19  Law  J.  n.  8.  M.  C. 

343;  Rex  v.  Snowley,  4  Car.  ft  P.  390;  149;  Archb.  New  Crim.  Pro.  453. 
Reg-  V.  Annan,  Dears.  575 ;  Reg.  v.  May,         *  Rex  v.  Beacall,  1  Car.  &  P.  454, 467. 

»  Mass.  State.  1857,  c.  233. 
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or  confidence  whereof  the  wrongful  act  is  an  abuse.^    As  to 
which,  — 

3.  In  Reason,  —  there  is  ground  to  question  this  decision.  The 
defendant's  act  was  a  wrong  exactly  within  the  statutory  terms. 
And  the  divergence  of  those  terms  from  the  common  ones  may 
be  presumed  to  have  been  meant  by  the  legislature.  The  wicked- 
ness of  the  defendant  was  precisely  the  same  whether  the  cashier 
trusted  to  his  supposed  honesty  in  dealing  with  the  money  paid 
him,  or  whether  the  payment  was  a  mistake.  The  public  injury 
was  the  same,  and  so  was  the  private  fraud.  And  it  would  be 
difficult  to  formulate  a  convincing  reason  for  distinguishing  the 
two  cases. 

lY.  The  Thing  embezzled. 

§  856.  1.  Determined  by  Statute.  —  As  embezzlement  can  be 
committed  only  by  the  classes  of  persons  designated  by  the 
statutes,^  so  also  it  can  be  only  of  things  within  their  terms. 
The  terms  are  diverse ;  as,  — 

2.  Subjeot  of  Larceny.  —  By  some  of  the  statutes,  the  embezzle- 
ment may  be  of  whatever  is  the  subject  of  larceny.  Now,  since 
all  provisions  of  law,  whether  written  or  unwritten,  are  to  be  con- 
strued together,'  it  follows  that  this  expression  embraces  both 
those  things  which  are  subjects  of  larceny  at  the  common  law 
and  those  which  are  made  such  by  statute.^    Again, — 

8.  Bpeciflo  Terms.  —  Some  of  the  statutes  employ  such  terms 
as  "  money,"  "  goods  and  chattels,"  "  effects,"  and  the  like.  Their 
meanings,  with  the  authorities  whence  derived,  are  stated  in 
^^  Statutory  Grimes,"  yet  something  explanatory  will  be  useful 
here.    Thus,  — 

§  857.  "  Money  "  —  ordinarily  signifies  what  is  legal  tender,  and 
nothing  else.^  The  word  may  doubtless  be  pressed  beyond  this 
meaning  by  the  particular  frame  of  the  statute  in  which  it 
occurs. 

§  857  a.  "  Property  "  —  is  a  word  quite  flexible  in  meaning,  and 
it  is  very  broad  in  some  connections.^  A  statute  making  indict- 
able the  embezzlement  of  "any  money  or  property  of  another" 

1  C.  V.  Hays,  14  Grajr,  62,  74  Am.  D.  *  And  see  S.  v.  StoUer,  38  Iowa,  821. 

662.  ft  8tat.  Crimes,  §  217,  846. 

s  Ante,  §  331.  •  2  Bishop  Mar.  Women,  §  75-77. 
s  Stat.  Crimes,  §  82,  86-90,  128. 
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includes  promissory  notes,  bills  of  exchange,  and  other  ^^  prop- 
erty '*  of  the  like  sort ;  ^  such,  for  example,  as  shares  of  stock.^ 

§  358.  "  Ooods  and  Chattels,"  —  though  in  the  large  sense  de- 
noting any  subject  of  ownership  other  than  real  estate,  are 
greatly  restricted  in  statutes  like  those  now  being  considered. 
As  a  general  rule,  they  include  neither  money  nor  ehoses  in 
action.  Yet  on  this  question  the  reader  should  carefully  consult 
the  fuller  elucidations  in  "  Statutory  Crimes."  • 

§  359.  The  Word  **  Bffaota/'  —  sometimes  found  in  these  stat- 
utes, is  broader  in  meaning  than  any  of  the  foregoing,  except 
"  property ; "  but  its  precise  limits  cannot  well  be  defined,  and 
they  probably  differ  in  different  statutes.  Not  often  if  ever  ex- 
tending to  real  estate,  it  may  include  every  sort  of  personal  thing 
of  value,  even  one  the  value  of  which  is  not  fixed,  or  indeed 
ascertainable.^ 

§  359  a.  Obtained  by  Wrong.  —  As  there  may  be  larceny  of  a 
thing  to  which  the  one  complaining  has  no  just  title,^  so  equally 
there  may  be  embezzlement.  Thus,  cotton  practically  belonging 
to  a  corporation  disqualified  by  law  to  own  it,^  or  money  which 
the  person  despoiled  had  acquired  in  an  unlawful  business,^  may 
be  embezzled  with  the  same  effect  as  any  other.  And  it  is  no 
defence  to  an  indictment  that  the  thing  was  intrusted  to  the  de- 
fendant for  an  illegal  purpose.^ 

§  860.   "  -By  Virtue  ofhi%  Employment "  .•  — 

Sonroe  and  Effeot  of  these  Words.  — ''The  former  English  stat- 
utes had  the  words,  "  by  virtue  of  his  employment,  receive  or 
take  into  his  possession ; "  ^  and  most  of  the  American  ones  copy 
substantially  this  language.  The  present  English  enactment  is 
different.^^  Yet  if  a  view  stated  in  the  last  sub-title  is  corrcct,^^  so 
much  of  the  idea  conveyed  by  these  words  as  requires  a  confi- 
dence to  be  reposed  by  the  defrauded  person  in  the  other,  and 
perhaps  the  whole  idea,  is  inherent  in  the  law,  and  a  statute 

»  S.  p.  Orwi^,  24  Iowa,  102.  Rex  v.  Aslett,  1  New  Rep.  1,  2  Leach, 

<  P.  p.  Williams,  60  Cal.  I.    Aod  see  954,  958,  Rum.  &  Ry.  67. 

Baker  v.  S.  6  Tex.  Ap.  344  ;  S.  v.  White,         *  Poet,  §  781. 

66  Wig.  34.3.  •  Leonard  v.  8.  7  Tex.  Ap.  417. 

•  Stat  Crimee,  J  844,  845;   Rex  ».  .    ^  Woodward  v,  8.  103  Ind.  127. 
Mead.  4  Car.  &  P.  535.  «  q,  (,,  Cooper,  130  Mass.  285. 

*  Boar.  Law  Diet   Effects;    Rex  v.  '  Ante,  §  .321,  822. 
Bakewell,  2  Leach,  943,  Rosa.  &  Rj.  35;        i<^  Antd,  §  323  and  note. 

11  Ante,  §  355. 
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without  them  is  by  interpretation  to  be  made  of  the  same  effect 
as  one  with  them.     One  of  the  questions  is  — 

§  361.  1.  Agent  taking  Too  Uttle.  —  If  an  agent  authorized  to 
receive  money,  yet  not  to  accept  in  compromise  less  than  a  given 
sum,  takes  less,  does  it  come  to  him  by  virtue  of  his  employment 
so  that  he  can  commit  embezzlement  thereof?  In  a  jury  case, 
Parke,  J.,  after  conferring  with  Littledale,  J.,  held  that  the  de- 
fendant could  not  be  convicted  because,  while  his  business  was  to 
lead  a  stallion  under  orders  to  charge  not  over  80^.  nor  less  than 
208.  a  mare,  he  contracted  in  this  instance  to  take,  and  took,  only 
6^.,  which  he  embezzled.^  In  a  later  case,  Patteson,  J.,  doubted 
this  ruling,  though  the  facts  before  him  were  not  within  it.  After 
conferring  with  Parke,  B.,  he  directed  the  conviction  of  a  drayman 
whom  a  brewer  sent  out  with  porter  to  sell  at  fixed  prices,  and 
who  sold  some  at  a  less  price,  yet  did  not  then  receive  the  money; 
tliereupon  the  brewer  privately  told  the  purchaser  to  pay  the  dray- 
man the  amount,  which  the  latter  embezzled.  ^^  As  the  master,'' 
said  the  judge,  ^^  in  the  present  case  had  authorized  the  customer 
to  make  payment  to  the  prisoner,  the  master  was  bound  by  that 
payment  and  could  not  demand  more  of  the  customer."  ^  It  is 
believed  that  in  just  doctrine  an  agent  who  in  this  sort  of  trans- 
action disobeys  orders,  by  taking  less  money  than  he  ought,  is 
acting  as  distinctly  within  his  employment  as  though  he  followed 
instructions  ;  ^  at  least,  that  he  cannot  himself  set  up  in  defence 
his  own  wrong.    And  — 

2.  Not  in  Line  of  Duty.  —  Where  the  business  of  a  clerk  was 
to  receive,  indoors,  money  which  outdoor  collectors  got  from 
customers,  yet  in  one  instance  he  took  a  sum  directly  from  a  cus- 
tomer out  of  doors,  and  embezzled  it,  all  the  judges  held  him  to 
have  committed  the  statutory  offence.^  So,  in  California,  the 
court,  declining  to  follow  the  English  case  of  the  stallion,  held 
that  if  an  agent  obtains  the  money  of  his  principal  in  the  capacity 
of  agent,  but  in  a  manner  not  authorized  by  the  agency,  he  may 
commit  embezzlement  of  it.^    On  the  other  hand,  — 

1  Rex  V.  Snowley,  4  Car.  &  P.  390.  *  Rex  v.  Beechej,  Rnss.  &  Rj.  319. 

And  see,  aa  perhaps  in  a  slight  degree  And  see  Reg.  t^.  Wilson,  9  Car.  &  P.  27 ; 

illustrative,  Reg.  v.  Read,  3  Q.  B.  D.  131,  Rex  v.  Salisbury,  5  Oar.  &  P.  155 ;  Rex 

14  Cox  C.  C.  17.    See  also  S.  v.  Johnson,  v.  Williams,  6  Car.  &  P.  626. 

49  Iowa,  141.  ^  Ex  parte  Hedlejr,  31  Cal.  108.    And 

3  Reg.  t*.  Aston,  2  Car.  &  K.  413.  see  post,  §  363,  364. 

'  Bishop  Non-Con.  Law,  §  610-612. 
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§  362.    Miller  departing  from  Duty.  —  Where  the   miller   in   a 
county  jail  was  under  the  duty  to  grind  whatever  grain  was  de- 
livered to  him  with  a  ticket  from  the  porter,  yet  he  received  a 
quantity  without  such  ticket,  and  embezzled  the  money  paid  for 
the  grinding,  he  was  adjudged  not  to  be  within  the   statute. 
^  The  reasonable  conclusion  to  be  drawn  from  his  receiving  and 
grinding  the  grain  without  a  ticket,"  said  Pollock,  G.  B.,  ''is 
Hiat  he  intended  to  make  an  improper  use  of  the  machinery  in- 
trusted to  him,  by  using  it,  not  for  the  benefit  of  his  masters,  but 
for  the  benefit  of  himself.    We  think,  therefore,  that  the  money 
which  he  received  was  not  received  on  account  of  his  masters, 
and  that  he  cannot  be  said  to  be  guilty  of  embezzlement."  ^    As 
to  which,  — 

§  363.  In  Principle,  —  if  it  was  understood  between  the  miller 
and  his  customer  that  the  former  was  grinding  the  grain  on  his 
own  account,  this  circumstance  would  plainly  justify  the  conclu- 
sion to  which  the  court  arrived.^  But  in  the  absence  of  any  such 
understanding,  where  in  fact  the  miller  received  the  money  '^  by 
virtue  of  his  employment,"  as  the  statute  expresses  it,  and  the 
customer  would  not  have  paid  it  to  him  otherwise,  it  is  a  novelty 
in  the  law  to  hold  that  because  he  departed  from  his  duty  in  not 
requiring  a  ticket  before  grinding,  therefore,  having  committed  a 
wrong  in  addition  to  the  statutory  one,  he  is  to  escape  punish- 
ment for  the  latter.  A  case  of  embezzlement  not  only  may,  but 
must,  show  a  departure  by  the  servant  from  tlie  line  of  his  duty. 
And  it  is  contrary  to  the  entire  spirit  of  our  law,  as  well  in  the 
criminal  department  as  the  civil,  to  permit  a  man  to  set  up  his 
own  wrong  in  justification  or  evasion  of  any  charge  against  him  ; 
or,  in  this  instance,  to  say  that  because  he  added  another  wrong 
to  the  one  made  penal  by  the  statute,  therefore  he  should  escape 
all  punishment.    But  — 

§  364.  Servant  in  Own  Wrong.  —  It  is  said  that  if  one  receives 
a  thing  contrary  to  his  duties  as  servant,  he  is  therefore  not  a 
servant  in  the  particular  transaction.  Is  this  correct  ?  May  not 
a  man  be  a  servant  while  disobeying  orders  ?    In  civil  jurispru- 

1  Reg.  V.  Harris,  Dean.  344,  352,  25  Rep.  2  C.  C.  28, 12  Cox  C.  C.  469 ;  Reg. 

Eng.  L.  k  Eq.  579,  6  Cox  C.  0.  363,  23  v.  Christian,  Law  Rep.  2  C.  C.  94,  12  Cox 

Law  J.  K.  8.  M.  C.  1 10,  18  Jur.  408.    See  C.  C.  502. 

abo  Reg.  p.  Goodenongh,  Deara.  210,  25         >  Reg.  i;.  Callmn,  Law  Rep.  2  0.  C. 

Eng.  L.  &  Eq.  572 ;  Reg.  v.  Cnllnm,  Law  28,  12  Cox  C.  C.  469. 
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dence  he  often  is,  and  the  master  is  held  responsible  for  his  acts.^ 
This  leads  us  to  a  still  broader  view  of  the  subject ;  yet  unfortu- 
nately it  is  one-  not  quite  in  accord  with  the  adjudications.  In 
reason,  whenever  a  man  claims  to  be  a  servant  while  getting  into 
his  possession  the  property  to  be  embezzled,  he  should  be  held  to 
be  such  on  his  trial  for  the  embezzlement.  This  proposition  is 
not  made  without  considering  what  may  be  said  against  it.  And 
a  natural  objection  to  it  is  that  when  a  statute  creates  an  offence 
which  by  its  words  can  be  committed  only  by  a  "  servant,"  an  ex- 
tension of  its  penalties  to  one  who  is  not  but  only  claims  to  be 
such,  violates  the  sound  rule  of  statutory  interpretation  whereby 
the  words,  taken  against  defendants,  must  be  construed  strictly. 
But  why  should  not  the  rule  of  estoppel,  known  throughout  the 
entire  civil  department  of  our  jurisprudence,  apply  equally  in  the 
criminal  ?  If  it  is  applied  here,  then  it  settles  the  question ;  for 
by  it  when  a  man  has  received  a  thing  of  another  under  the  claim 
of  agency,  he  cannot  turn  round  and  tell  the  principal,  asking  for 
the  thing,  "  Sir,  I  was  not  your  agent  in  taking  it,  but  a  deceiver 
and  a  scoundrel."  When,  therefore,  the  principal  calls  the  man 
under  these  circumstances  to  account,  he  is  estopped  to  deny  the 
agency  he  professed,  —  why,  also,  if  he  is  then  indicted  for  not 
accounting,  should  he  not  be  equally  estopped  on  his  trial  upon 
the  indictment  ?  *  Still,  if  this  view  is  accepted,  its  effect  will  be 
greatly  diminished  by  the  doctrine  of  the  last  sub-title ;  for  the 
assumed  master  has  not  confided  in  his  servant  by  estoppel. 

§  865.  As  to  the  Master* s  Possession :  — 

1.  Must  ooma  to  Servant  from  Third  Person.  —  As  commonly 
stated  in  the  books,  the  money  or  other  thing  must  not  come  into 
the  master's  possession  before  it  does  into  the  servant's ;  ^  for  if 
it  does,  the  taking  of  it,  whether  delivered  to  the  servant  by  the 
master  or  not,  is  larceny.*    In  other  words,  it  must  come  directly, 


1  Bishop  Non-Con.  Law,  §  610-612. 

*  And  see  Ex  parte  Hedley,  31  Cal. 
108, 113.  This  doctrine  wonld  appear  to 
have  been  distinctly  foUowed  in  Ex  parte 
Ricord,  11  Nev.  287. 

»  Reg.  V,  Hayward,  1  Car.  &  K.  518. 

*  Reg.  w.  Watts,  1  Eng.  L.  &  Eq.  558, 
2  Den.  C.  C.  14,  Temp.  &  M.  342  ;  Reg.  v. 
Hawkins,  1  Den.  C.  C.  584,  Temp.  &  M. 
328, 1  Eng.  L.  &  Eq.  547 ;  Rex  v.  Metcalf , 
1  Moody,  433 ;  Rex  v.  Hammon,  Ross.  & 
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Ry.  221 ;  Reg.  v.  Heath,  2  Moody,  33 ; 
Rex  V.  Paradice,  2  East  P.  C.  565  ;  U.  S. 
V.  Clew,  4  Wash.  C.  C.  700;  Reg.  v. 
Smith,  1  Car.  &  K.  423  ;  Rex  v.  Murray, 

1  Moody,  276 ;  Rex  v,  Bass,  1  Leach,  251, 

2  East  P.  C.  566 ;  Rex  v.  Chipchafle,  2 
Leach,  699,  2  East  P.  C.  567;  Rex  v. 
Murray,  1  Leach,  344,  2  East  P.  C.  683 ; 
Rex  ».  Stock,  1  Moody,  87 ;  Rex  ».  Bea- 
man,  Car.  &  M.  595 ;  Reg.  r.  Goode,  Car. 
&  M.  582 ;  Reg.  v.  Jackson,  2  Moody,  32 ; 
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in  the  course  of  the  servant's  employment,^  from  a  third  person 
and  not  from  the  master.*    Still, — 

2.  Tb  try  the  Servant's  Honesty,  —  if  a  master  gives  money  to 
a  third  person  who  with  it  makes  a  purchase  of  the  servant,  the 
latter  may  be  convicted  of  embezzling  this  money .^ 

§  366.  1.  The  Reason,  —  which  the  books  assign  for  the  doc- 
trine of  the  first  of  the  above  paragraphs,  appears  in  the  early 
explanations  of  this  chapter.^  It  is  that  since  the  offence  of  em- 
bezzlement was  created  to  meet  a  defect  in  the  law  of  larceny, 
which  requires  a  trespass,  and  consequently  it  is  not  larceny 
for  a  servant  to  appropriate  to  his  own  use  what  he  rightfully 
receives  from  a  third  person,  their  spirit  and  purpose  are  fully 
responded  to  when  they  are  restricted  in  interpretation  to  those 
circumstances  in  which  a  larceny  could  not,  in  law,  be  com- 
mitted. The  author  has  already  explained  why  this  reason  is 
not  to  him  satisfactory.  It  is  a  needless  departure  from  the 
nearly  universal  nile  of  our  criminal  jurisprudence  that  a  statute 
creating  an  offence  and  the  prior  common  law  may  overlie  one 
another,  so  that  an  indictment  may  be  either  on  the  one  or  the 
other,  as  the  pleader  chooses.  And  this  rule  promotes  justice  and 
prevents  the  escape  of  offenders.  The  New  York  Court  refused  to 
follow  the  English  interpretation  ;  making  a  departure,  it  is  sub- 
mitted, in  the  right  direction.    Thus, — 

2.  DellTered  by  Master.  —  Where  a  traveller  at  an  inn  had  de- 
livered a  letter  containing  money  to  the  person  liaving  charge  of 
the  inn,  to  be  deposited  in  the  post-office,  and  the  latter  had 
passed  it  to  the  employee  accustomed  to  take  charge  of  the  post- 
office  letters,  the  latter  by  embezzling  it  was  held  to  have  com- 
mitted the  statutory  offence,  though  under  the  doctrine  of  the  last 

Rex  V.  Abrahat,  2  Leach,  824, 2  East  P.  C.  342 ;  Rex  v.  Freeman,  5  Car.  &  P.  534 ; 

569;  Reg.  v.  Evans,  Car.  &  M.  632 ;  Hex  Reg.  t;.  Smith,  1  Car.  &  K.  423 ;  Hex  v, 

V.  Robinson,  2  East  P.  C.  565 ;   Gill  o.  White,  4  Car.  &  P.  46 ;  Reg.  v.  Masters, 

Bright,  6  T.  B.  Monr.  130 ;  Reg.  v.  Wil-  3  New  Sess.  Cas.  326,  12  Jur.  942,  1  Den. 

iou,  9  Car.  &  P.  27 ;  Reg.  v.  Hayward,  1  C.  C.  332,  Temp.  &  M.  1,  2  Car.  &  K.  930; 

Car.  &  K.  518.    See  Rex  v.  Walah,  4  Rex  v.  Murray,  1  Moody,  276 ;   Peck's 

Taont  258,  2  Leach,  1054,  Rnss.  &  Hy.  Case,  2  Russ.  Crimes,  3d  Eng.  ed.  180. 

215;  Reg.  V,  Bntler,  2  Car.  &  K.  340;  And  see  Rex  v.  Smith,  Russ.  &  Ry.  267. 

Rex  V.  Bakewell,  2  Leach,  943.  *  Rex  v,  Whittingham,  2  Leach,  912; 

1  Ante,  §  353-355,  360.  Rex  v.  Headge,  2  Leach,  1033,  Russ.  & 

*  Reg.  V.  Hawkins,  1  Den.  C.  C.  584,  Ry.  160;  Reg.  v.  Gill,  Dears.  289,  6  Cox 

Temp.  &  M.  328,  1  Eng.  L.  &  Eq.  547  ;  C.  C.  295,  24  Eng.  L.  &  Eq.  550,  23  Law 

tl.  8.  V.  Clew,  4  Wash.  C.  C.  700 ;  Reg.  J.  n.  s.  M.  C.  50,  18  Jur.  70. 

V.  Watts,  1  Eng.  L.  &  Eq.  558,  2  Den.  <  Ante,  §  328,  829. 

C.  C.  14,  4  Cox  C.  C.  886,  Temp,  ft  M. 
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section  he  would  have  escaped  because  the  master  through  his 
agent  had  delivered  the  letter  to  him.  And  Cowen,  J.,  in  stating 
this  conclusion  of  the  court,  observed  that  ^^  the  offence  as  proved 
is  exactly  within  the  statute.  It  is  intended  to  provide  for  a 
fraudulent  conversion  of  money  or  goods  by  a  servant,  when  they 
are  delivered  to  him  as  such,  either  by  his  master  or  mistress, 
or,  in  their  behalf,  by  a  stranger.  That  was  but  a  breach  of 
trust  at  common  law,  because  the  money  or  goods  came  to  his 
hands  by  delivery.  The  statute  intended  to  convert  such  a  breach 
of  trust  into  a  crime."  ^  In  a  previous  case,  Savage,  C.  J.,  said : 
"  The  very  term  *  embezzlement '  is  peculiarly  applicable  to  a 
fraudulent  appropriation  made  by  a  servant  of  goods  intrusted 
to  him  by  his  master."  ^  This  interpretation  gives  to  these  stat- 
utes a  much  wider  range  than  the  English ;  and  in  reason  it 
ought  to  be  followed  generally  in  this  country.  It  cannot,  how- 
ever, fully  prevail  in  a  State  wherein  there  can  be  no  conviction 
for  embezzlement  on  facts  which  constitute  a  larceny.^ 

§  367.  In  Alabama,  —  a  clerk  who  fraudulently  appropriates  to 
himself  a  bill  of  exchange  which,  having  first  been  taken  into  the 
possession  of  his  employer,  comes  thence  into  his  by  virtue  of  the 
employment,  has  been  held  to  commit  the  statutory  embezzle- 
ment. And  Stone,  J.,  justified  both  the  English  and  the  differing 
Alabama  and  New  York  doctrine,  as  follows :  ^^  The  words  in  the 
English  statutes,  ^  for,  or  in  the  name  or  on  the  account  of,  his 
master,'  show  clearly  that  the  money,  goods,  &c.,  to  come  within 
those  statutes,  must  have  been  taken  or  received  from  some  per- 
son other  than  the  master  and  employer.  To  say  that  a  clerk 
received  or  took  goods,  Ac,  from  his  employer,  *  for,'  or  *  in  the 


1  p.  V.  DaltOD,  15  VTend.  581,  583. 
This  New  York  statute  —  which  the 
reader  iDa7  like  to  compare  with  the 
English,  ante,  §  321-323  — is,  "If  any 
clerk  or  serTant  of  any  private  person, 
or  of  any  copartnership  (except  appren- 
tices and  persons  within  the  age  of 
eighteen  years),  or  if  any  ofiScer,  agent, 
clerk,  or  servant  of  any  incorporated 
company,  shall  embezzle  or  convert  to 
his  own  nse,  or  take,  make  way  with,  or 
secrete  with  intent  to  embezzle  or  con- 
vert to  his  own  nse  withont  the  assent 
of  his  master  or  employers,  any  money, 
goods,  rights  in  action,  or  other  valoable 
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secnrity  or  effects  whatever  belonging  to 
any  other  person,  which  shall  have  come 
into  his  possession  or  nnder  his  care  by 
virtue  of  snch  employment  or  office,  he 
shall  apon  conviction  be  pnnished  in 
the  manner  prescribed  by  law  for  feloni- 
ously stealing  property  of  the  value  of 
the  articles  so  embezzled,  taken,  or  se- 
creted, or  of  the  value  of  any  sum  of 
money  pajrable  and  due  upon  any  right 
in  action  so  embezzled."  2  R.  S.  678, 
S  69.    See  ante,  §  338  and  note. 

s  P.  V.  Hennessey,  15  Wend.  147, 151. 

*  See  ante,  §  328,  329. 
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name/  or  ^  on  the  account/  of  said  employer,  would  be  a  palpable 
solecism.  We  think  the  English  decisions  upon  their  statutes 
are  manifestly  correct.  Our  statute  (Code,  §  3148)  contains  no 
such  clause  as  that  eopied  and  commented  on  above.  Its  lan- 
guage is, '  Any  officer,  agent,  or  clerk  of  any  incorporated  coot- 
pany,  or  clerk  or  agent  of  any  private  person  or  copartnership, 
except  apprentices  and  other  persons  under  the  age  of  eighteen 
years,  who  embezzles  or  fraudulently  converts  to  his  own  use  any 
property  of  another  which  has  come  into  his  possession  by  virtue 
of  his  employment,  must,  on  conviction,  be  punished  as  if  he  had 
feloniously  stolen  such  property.'  The  language  of  this  section  is. 
much  more  comprehensive  in  its  terms  than  either  of  the  Englishi 
statutes.  It  embraces  and  provides  punishment  for  every  case  ef 
embezzlement  of  property  of  another,  which  has  come  into  the 
possession  of  the  clerk  or  agent  ^  by  virtue  of  his  employment^ 
The  bill  of  exchange  mentioned  in  the  record  was  the  ^  property 
of  another,'  and  it  went  into  the  possession  of  the  prisoner  ^by 
Tirtue  of  his  employment '  as  clerk.  The  case  is  within  the  very 
ktter  of  the  statute."  ^ 

>  LowentliRl  v.  S.  8S  Ala.  5S9,   595.  to  do,  anj  tach  propertj  either  n&  the 

This  Aiabunm  itatote  it  sohetantiftUy  the  mass  or  as  the  same  wm  deliTeied,  or 

■una  m  the  New  York  ooek   The  English  otherwise,  and  before  the  deliTery  thereol : 

voids  referred  to  as  jnstifying  the  £ng-  at  the  place  at  which  or  to  the  person  to 

lish  doctrine  do  not  seem  to  me  to  have  whom  it  was  to  be  delivered,  he  shaU  be 

sBch  effect.     If  a  senrant  leoeives  from  deemed  to  be  guilty  of  simple  larceny." 

kis  master  money  to  pay  to  a  third  per-  lb.  §  41.     A  senrant  was  by  one  mem- 

aeo,  it  comes  to  him,  it  seems  to  me,  **  on  her  of  a  firm  intrnsted  with  money  to 

accoant  of  his  master,"  as  truly  as  if  da*  carry  to  another  member ;   but  instead 

liTered  by  a  third  person.    He  must  '*  ac-  of  executing  his  trust,  he  converted  it  to 

count "  for  it  to  his  master  the  same  as  his  own  use.    Thereupon  ha  was  ifadicted 

thoBgh  it  cauM  from  another,  and  his  re-  aa  for  embezslement  under  the  latter  of 

latioiis  to  his  master  in  respect  of  it  are  at  the  two  sections  above  quoted,  as  the  biU 

aU  points  the  same.    In  Kasaaohvsetta  of  exceptions  states,  or,  as  the  court  ob- 

-*  there  were  the  following  two  statutory  served,  the  indictment  might  be  deemed 

prorieions:  "Whooverembeszles  or  fraud-  to  be  on  either  section.    It  was,  as  the 

ulontly  converts  to  his  own  use,  or  secretes  case  stands  in  the  published  report,  in 

with  intent  to  embeszle  or  fraudulently  special  form,  as  for  embezzlement.    But 

ooDTeft  to  his  own  use,  money,  goods,  or  the  court  held  that  the  offence  was  lar* 

property  delivered  to  him,  which  may  be  ceny  at  the  common  law»  and  as  a  con- 

the  subject  of  larceny,  or  any  part  thereof,  sequence  that  this  Indictment  could  not 

akaU  be  deemed  guilty  of  simple  larceny."  be  maintained.    The  learned  judge  who 

Gen.  Stats,  a  161,  §  35.    "If  a  carrier  or  delivered  the  opinion  relied  cm  the  doo- 

olher  person  to  whom  any  property  which  trines  of  the  EngHtih  courts  as  stated  in 

mmf  be  the  snhfeot  of  larceny  has  been  our  text,  and  did  not  advert  to  the  differ- 

deliTSied  to  be  carried  for  hire,  or  if  any  eace  between  the  English  and  Massachn- 

other  peison  intmsted  with  such  prop-  setts  statutes.    I  cannot  discover  that  the 

erty,  embezzles,  or  fraudulently  converts  Alabama  case  was  before  the  court,  but 

to  his  own  use,  oi  secretea  with  latent  so  the  New  York,  ones  weie^     It  was-  ob>. 
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§  367  a.    Corrected  —  Other  States  —  Bngland.  —  The  defect  in 
the  English  interpretations  is,  in  England,^  and  in  some  of  our 


Berved  of  them  :  "  In  P.  v,  Hennessey,  15 
Wend.  147,  the  money  embezzled  by  the 
defendant  had  never  come  into  the  posses- 
sion of  his  master.  And  in  P.  v.  Dalton, 
15  Wend.  581,  the  possession  of  the  de- 
fendant was  that  of  a  bailee."  C.  t*.  Berry, 
99  Mass.  428,  430,  96  Am.  D.  767.  Now, 
it  will  be  instrnctive  to  explore  this  Mas- 
sachnsetts  case  a  little  further.  Concern- 
inff  Beporting.  —  Mr.  Browne,  who  at 
this  time  was  the  reporter  of  the  Massa- 
chusetts decisions,  at  considerable  tronble 
and  some  expense  to  himself  preserved 
all  the  briefs  and  other  papers  pertaining 
to  each  case  reported  by  him,  and  from 
time  to  time  presented  them  to  the  "  So- 
cial Law  Library  "  in  Boston.  There, 
nicely  arranged  and  boand  in  volumes, 
they  are  accessible  to  all  who  visit  the 
library.  I  cannot  but  pause  to  say  that 
not  only  the  bench  and  bar  of  Massachu- 
setts owe  him  a  debt  of  gratitude,  but 
if  this  ''  new  idea,"  or  "  Yankee  notion," 
should  gain  currency  elsewhere,  he 
should  be  honored  as  the  leader  of  a  very 
important  reform.  For  not  unfrequently 
the  decision  of  a  court  cannot  be  perfectly 
understood  with  the  aid  only  of  the  brief 
statement  to  which  the  reporter  must 
confine  himself.  JTorm  of  Indictment. 
—  Turning  to  this  collection  of  papers,  I 
find  that  the  indictment  in  this  case  of 
Berry  ran  as  follows :  "  That  Charles  O. 
Berryi  of,  &c.,  on,  &c.,  at,  &c.,  did  em- 
bezzle and  fraudulently  convert  to  his 
own  use  one  hundred  bank-bills  each 
thereof  being  of  the  denomination  and 
value  of  one  dollar,  one  hundred  bank- 
bills  each  thereof  being  of  the  denomina- 
tion and  value  of  two  dollars,  one  hundred 
promissory  notes  of  the  United  States 
each  thereof  being  of  the  denomination 
and  value  of  one  dolUir,  five  bank-bills 
each  thereof  being  of  the  denomination 
and  value  of  twenty  dollars,  divers  other 
bank-bills  and  promissory  notes  of  the 
value  of  seven  hundred  and  twenty-six 
dollars,  and  a  more  particular  description 
of  which  is  to  the  said  jurors  unknown, 
the  said  bank-bills  and  notes  being  then 


and  there  the  subject  of  larceny,  and  the 
said  bank-bills  and  notes  being  the  prop- 
erty, money,  goods,  and  chattels  of,  &c., 
and  the  said  bills  and  notes  having  there- 
tofore, to  wit,  on,  &c.,  been  there  delivered 
to  the  said  Charles  O.  Berry  by  one  Ed- 
ward Wyman  in  the  trust  and  confidence 
and  with  the  direction  that  the  said  Berry 
would  and  should  deliver  the  said  bills 
and  notes  and  each  thereof  to  one  Daniel 
Shales,  and  the  said  bank-bills  and  notes 
and  each  thereof  having  been  then  and 
there  received  by  the  said  Berry  in  the 
said  trust  and  confidence  and  with  the 
said  direction;  whereby  and  by  force  of 
the  statute  in  such  case  made  and  pro- 
vided, the  said  Berry  is  deemed  to  have 
committed  the  crime  of  simple  larceny : 
and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  that  the  said 
Berry  then  and  there,  in  manner  and 
form  aforesaid,  the  said,  of  the  property 
and  moneys  of  the  said,  &c.,  feloniously 
did  steal,  take,  and  carry  away ;  against 
the  peace  of  the  said  Commonwealth, 
and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided."  The 
Pleading  discussed. — Now,  the  reader 
perceives  that  rejecting  the  conclusion 
"against  the  form  of  the  statute"  as 
surplusage  (Crim.  Pro.  I.  §  601),  and 
rejecting  as  surplusage  the  parts  which 
charge  embezzlement,  if  they  can  be  so 
rejected,  there  is  left  a  good  indictment 
for  larceny  at  the  common  law.  As  to 
the  question  whether  the  parts  charging 
embezzlement  can  be  rejected  as  sur- 
plusage, the  rule  applicable  in  a  case 
like  this  is  that  if  the  indictment  itself 
is  good  as  for  eml)ezzlement,  the  em- 
bezzlement part  cannot  be  so  rejected, 
but  if  it  is  insufficient  as  such,  this  part 
can  be  rejected.  Crim.  Pro.  I.  §  480, 
482.  Now,  turning  to  the  report  of  this 
case,  we  read :  "  The  statutes  creating 
that  crime  [embezzlement]  were  all  de- 
vised for  the  purpose  of  punishing  the 
fraudulent  and  felonious  appropriation 
of  property  which  had  been  intrusted 
to  the  person  by  whom  it  was  converted 


1  Reg.  V,  Cooper,  Law  Rep  3  C.  C.  123, 12  Cox  C.  C.  600. 
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States  besides  New  York  and  Alabama,  in  some  measure  cor- 
rected or  removed  by  other  statutes,  or  by  judicial  construction. 
Though  the  question  is  important,  it  is  best  left  to  the  individual 
inquiries  of  practitioners  into  the  special  doctrines  and  enact- 
ments of  their  own  States.^ 

§  368.  1.  In  Transit  to  Master.  —  When,  to  return  to  the  doc- 
trine to  which  we  have  been  objecting,  the  goods  have  left  the 
possession  of  the  third  person,  and  are  in  the  custody  of  a  first 
servant  of  the  master,  who  has  them  in  transit  to  him,  a  second 
servant,  through  whose  hands  they  must  pass  in  the  regular 
course  of  business,  may  commit  embezzlement  of  them.^  But 
this  happens  only  in  cases  where  they  are  not  deemed  to  have 
reached,  in  coming  to  the  first  servant,  their  — 

2.  niumate  Destination.  —  If  they  have  reached  such  destina- 
tion, though  in  the  hands  of  a  servant,  his  possession  is  the 
master's,  and  it  is  too  late  to  commit  embezzlement  of  them. 
Thus,— 

3.  Servant's  Duty  to  keep.  —  Where  the  clerk  of  an  insurance 
company  took  from  the  messenger  a  cancelled  check  which  the 
latter  had  received  at  the  bank,  and  his  duty  required  him  to 
keep  it  for  the  directors,  he  was  held  to  have  committed,  not 
embezzlement  of  it,  but  larceny,  in  afterward  abstracting  it  from 


to  his  own  nse,  in  snch  a  manner  that  the 
po88e88ion  of  the  owner  was  not  violated 
[bf  the  act  of  misasing  it],  so  that  he 
coiild  not    be  convicted  of  larceny  for 
appropriating  it."    p.  429.    Bnt  the  alle- 
gations in  the  indictment,  it  is  seen,  do 
not  bring  the  case  within  this  doctrine. 
They  accord  with  the  facts  as  actually 
proTed,  bnt  do  not  come  up  to  the  facts 
which,  the  conrt    say,  mnst  be  proved 
to  show  embezzlement.     Therefore  they 
are  insufficient  as  a  charge  of  erabezzle- 
raent,  and  may  be  rejected  as  surplusage, 
and  the  indictment  remains  good  as  for 
a  simple  .larceny.    On  it,  as  such,  if  the 
riew  of  the  court  was  sound,  the  con- 
viction as  for  larceny  should  have  been 
siutained.    Bnt  it  may  be  said  that  the 
indictment  fills  the  words  of  the  statute. 
That  makes  no  difference  where  the  stat- 
ute is  bent  by  construction ;  for  in  such 
a  case  it  is  not  sufficient  to  follow  the 
ftatotory  worda.    Crim.  Pro.  I.  {  623  et 


seq.  Same  Aot  as  Embesslement  and 
Ijaroeny.  —  This  brings  us  back  to  the 
inquiry  whether  it  is  a  sound  rule  of  in- 
terpretation which  thuM  tampers  with  the 
statutory  terms.  The  statute  declares 
that  it  one  does  so  and  so,  his  act  shall 
be  deemed  simple  larceny.  Now,  suppose 
the  words  are  broad  enough  to  em])race 
some  things  which  were  simple  larceny 
before :  are  these  things  in  reason  less 
within  the  statute  than  those  which  were 
not  larceny  before  ?  I  can  see  no  reason 
whatever  for  the  distinction.  To  make  it, 
is  to  violate  analogies  running  througli 
the  entire  field  of  the  criminal  law,  and 
the  entire  field  of  the  law  of  statutory 
interpretation.     And  see  ante,  §  328,  329. 

1  See  S.  r.  Healy,  48  Mo.  531 ;  Barclay 
V.  Breckinridge,  4  Met.  Ky.  374;  S.  r. 
Fann,  65  N.  C.  317. 

2  Reg.  V.  Masters,  1  Den.  C.  C.  332,  2 
Car.  &  K,.  930,  Temp.  &  M.  1, 3  New  Sess. 
Cas.  326. 

211 


§  870  SPECIFIC  OFFENCES.  [BOOK  X. 

its  place  of  deposit,  — this  place  being  deemed  its  ultimate  desti- 
nation.^   And  — 

4.  Received  from  Fellow-senrant  —  If  one  clerk  receives  from 
another  the  master's  money  to  be  applied  to  a  particular  purpose, 
it  is  the  same  as  if  it  came  du'ectly  from  the  master,  therefore 
the  embezzlement  of  the  money  is  not  within  the  statutes.^ 

6.  To  prooore  Change.  —  Where  one  was  handed  a  check,  and 
was  to  have  sixpence  for  getting  it  cashed  at  a  banker's,  Parke, 
J.,  on  conferring  with  Taunton,  J.,  held  that  his  running  away 
with  the  cash  did  not  make  him  guilty  of  embezzlement^  On 
the  other  hand,  where  a  servant  was  sent  with  a  bank-not-e  for 
the  change,  the  judges  decided  that  his  embezzling  a  part  of  the 
change  was  not  larceny,  and  intimated  that  it  was  embezzlement.^ 

§  369.  Remaining  Qttestions :  — 

Ownership.  —  In  a  New  York  case,  under  a  statute  ^  in  words 
somewhat  different  from  the  English  7  <fe  8  Oeo.  4,  c.  29,  §  47, 
the  defendant  claimed  that  the  goods  embezzled  must  belong  to 
a  person  other  than  the  master;  but  the  court  held  that  they 
need  only  be  the  goods  of  some  person  other  than  the  servant.* 
Tiiis  question  could  not  arise  in  England,  where  they  must  at 
least  be  received  on  account  of  the  master  ;7  but  everywhere, 
even  without  reference  to  the  statute,  they  must,  on  common- 
law  principles,  not  be  the  servant's,*  or  even  the  goods  of  a  firm 
in  which  the  supposed^  servant  is  a  partner.^  Perhaps  upon  this 
ground,— 

§  370.  1.  Right  to  miJK  the  Fond  —  (Auctioneer  —  CoUeotor  on 
Commission  —  Broker).  —  It  is  held  in  Massachusetts  that  nei- 
ther a  selling  auctioneer  ^^  nor  a  collector  of  bills  on  commission 
commits  embezzlement  if  he  appropriates  the  money  he  receives 
to  himself ;  ^^  because  both  the  auctioneer  and  the  collector  have 
the  right  to  mix  such  funds  with  their  own,  simply  holding  them- 
selves indebted  to  their  employer  for  the  amount  due  him.  But 
if  with  an  agent  of  this  sort  —  for  example,  a  broker  —  there  is 

1  Reg.  r.  Watts,  2  D©n.  C.  C.  14,  1         •  And  see  Reg.  r.  Townsend,  1  Den. 

fing.  L.  &  Eq.  558.  C.  C.  167,  2  Car.  &  K.  168 ;  Rex  v.  Hall. 

«  Rex  V,  Murraj,  I  Moody,  276.  1  Moody,  474 ;  Reg.  ».  Hnnt,  8  Car.  &  P. 

•  Rex  V,  Freeman,  5  Car.  &  P.  534.  642 ;  Reg.  ».  Miller,  2  Moody,  249. 
And  see  Rex  v.  White,  4  Car.  &  P.  46.  »  Ante,  §  345  (2). 

•  Rex  V.  Snllens,  1  Moody,  129.  M  C.  v.  Steams,  2  Met.  343. 

»  Ante,  §  366  (2),  note.  li  C.  v.  Libbey,  U  Met,  64,  45  Am.  D. 

•  P.  V.  Hennessey,  15  Wend.  147.  185. 
T  See  the  statnte,  ante,  §  322. 
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a  special  bargain  whereby  he  is  without  authority  to  mix  the 
money  with  his  own,  it  may  be  the  subject  of  embezzlement  by 
him.^    But  — 

2.  Further  as  to  which.  —  It  is  doubtful  whether  this  Massachu- 
setts doctrine  as  to  cases  wherein  there  is  no  special  bargain 
is  m  our  general  jurisprudence  sound.  We  have  seen  ^  that  the 
fact  of  the  servant's  being  paid  a  commission  or  percentage, 
instead  of  a  salary,  is  not  conclusive  against  his  power  to  com- 
mit embezzlement.  In  such  a  case,  the  reader  perceives,  the 
money  comes  to  the  servant's  hands  already  mixed ;  that  is,  the 
part  which  is  commissions  is  the  servant's,  the  rest  is  the  mas- 
ter's.' "With  respect  to  money,"  the  English  judges  once  ob- 
served,* "  it  is  not  necessary  that  the  servant  should  deliver 
over  to  his  master  the  identical  pieces  of  money  which  he  re- 
ceives, if  he  should  have  lawful  occasion  to  pay  them  away." 
And  in  the  case^  where  the  captain  of  a  barge  was  paid,  for 
taking  out  and  selling  coals,  two  thirds  of  the  sum  he  got  for 
them  above  what  would  have  been  charged  at  the  mine,  the  court 
overruled  the  objection  that  the  money  which  the  servant  received 
was  in  part  his  own, —  observing,  "  As  to  the  price  at  which  the 
coals  wei*e  charged  at  the  colliery  in  this  instance,  —  namely, 
fourteen  shillings  per  chaldron,  —  that  sum  the  prisoner  received 
solely  on  his  master's  account,  as  his  servant,  and  by  embezzling 
it  became  guilty,"  &cfi  So  where  a  servant  was  to  get  orders  for 
jobs,  do  them  out  of  his  master's  materials,  receive  from  custom- 
ers the  price  of  the  manufactured  articles,  then  carry  it  to  his 
master,  and  at  the  end  of  the  week  have  out  of  it  the  proportion 
agreed  upon  for  his  work,  whereupon  he  embezzled  the  sum 
received  for  a  particular  article,  one  third  of  which  sum  was  to 
be  his  for  his  work,  —  the  judges  held  that  he  was  duly  convicted 
of  embezzling  the  whole.^  If  a  servant  rightly  makes,  in  his  own 
name,  a  deposit  with  a  banker  of  money  which  is  in  part  the 


1  Ante,  §  341  (3) ;  C.  v.  Foster,  107 
Maes.  221 ;  C.  v.  Smith,  129  Mass.  104. 

'  Ante,  §  341 ;  Rex  v.  Carr,  Rnsa.  ft 
Ry.  198. 

'  Various  English  cases  have  famished 
icope  for  this  Mnesachasetts  doctrine,  yet 
the  objection  was  not  taken.  See,  for 
example,  Reg.  r.  Baiiey,  12  Coz  C.  C. 
56.  And  see  and  compare  Reg.  o.  Hall, 
13  Cox  C.  C.  49;   S.  V   Kent,  22  Minn. 


41,  21  Am.  R.  764 ;  Reg.  v.  Brownlow,  14 
Cox  C.  C.  216. 

«  Rex  V.  Taylor,  8  B.  ft  P.  596,  2  Leach, 
974,  Rnss.  ft  Ry.  63. 

*  Ante,  S  341  (5). 

*  Rex  9.  Hartley,  Rnss.  ft  Ry.  139. 
See  also  Reg.  v.  Atkinson,  Car.  ft  M.  525, 
2  Moody,  278 ;  Rex  v.  Hall,  Rnss.  ft  Ry. 
463,  3  Stark.  67. 

7  Rex  V.  Hoggins,  Rnss.  ft  Ry.  145. 
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master's,  meaning  to  hold  this  part  subject  to  the  latter's  order, 
plainly  he  does  not  embezzle  it.  But  if  his  intent  is  to  claim 
and  hold  the  master's  part  as  his  own,  it  is  difficult  to  see  that 
his  act  is  less  a  crime  than  if  he  had  omitted  the  lawful  and 
simultaneous  deposit  of  something  for  himself,  or  than  if  he  had 
nothing  of  his  own  to  deposit.     And  — 

§  371.  In  Reason,  —  this  must  be  deemed  the  true  rule  of  the 
law.  Were  the  money  all  the  master's,  the  servant's  depositing 
it  in  his  own  name,  however  unauthorized,  would  not  be  embezzle- 
ment without  the  intent  to  embezzle.  With  such  intent,  he  com- 
mits the  crime  equally  whether  he  does  at  the  same  time  some 
rightful  thing  or  not.  The  legal  difficulty,  if  there  is  any,  is  to 
know,  and  state  in  the  indictment,  what  particular  coin  or  bank- 
notes he  embezzles.  And  this  difficulty  merely  runs  the  question 
into  one  of  pleading.  Now,  this  question  of  pleading  is  not  for 
discussion  here,  only  wo  may  observe  that  a  court  departs  from 
its  duty  when  it  does  not  allow  some  form  of  pleading  to  cover 
every  form  of  offence  known  in  the  law,^ 

V.  The  Act  ly  which  the  Embezzlement  is  effected, 

§  872.  1.  Compared  with  Laroeny.  —  The  gist  of  COmmon-law 
larceny  is  the  felonious  "  taking  "  of  what  is  another's,  with  the 
simultaneous  intent  in  the  taker  of  misappropriating  it.^  But  in 
the  statutory  embezzlement  there  is  no  felonious  taking,  for  the 
thing  comes  to  the  servant  by  delivery  either  from  the  master  or  a 
third  person  as  explained  in  the  last  sub-title.^  So  that  the  ques- 
tion now  is,  by  what  act,  after  it  is  received,  does  the  servant 
commit  the  embezzlement.     And  — 

2.  Bvidenoe  diatingiiiAlied.  —  In  all  departments  of  jurispru- 
dence, there  is  a  distinction  between  an  act  and  the  evidence  of 
it ;  and  our  present  inquiry  concerns  the  act,  not  the  evidence. 
Now, — 


1  See  Crim.  Pro.  I.  §  493  et  seq. ;  II. 
§  316-323.  According  to  a  Massachusetts 
case,  if  money  of  a  railrood  corporation  is 
received  by  their  treasurer,  who  deposits 
it  as  treasurer,  and  then  draws  it  out  in 
bills  or  coin,  the  bills  or  coins  are  the  prop- 
erty of  the  corporation  subject  to  embezzle- 
ment by  him.  And  if,  when  he  draws  the 
money,  he  does  not  mean  to  embezzle  it, 
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he  may  do  it  afterward  on  the  evil  intent 
coming  over  him,  even  though,  at  the 
time  of  the  fraudulent  conversion,  he  in- 
tends to  restore  the  amount,  and  has  prop- 
erty sufficient  to  secure  its  restoration.  C. 
V.  Tuckerman,  10  Gray,  173. 

»  Post,  §  758  et  seq. 

*  Ante,  §  360-363,  365-367  a. 
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3.  The  Rule  of  Law  —  appears  only  indistinctly  in  the  books. 
Still  we  may  infer  from  the  authorities,  and  from  the  reasons 
inherent  in  the  question,  that  if  the  servant  intentionally  does 
with  the  property  under  his  control  what  one  must  intend  to  do 
with  property  taken  to  commit  larceny  of  it,  he  embezzles  it, 
while  nothing  less  is  sufficient.^  Or  assuming  the  needful  crim- 
inal intent  to  exist,  he  must  and  need  only  do  what  in  our  civil 
jurisprudence  is  termed  conversion,  defined  to  be  any  dealing 
with  the  thing  which  impliedly  or  by  its  terms  excludes  the 
owner's  dominion.^     To  illustrate, — 

§  373.   Fledging  —  Absconding  —  Hot  Aoconnting,  fto.  —  If  the 

servant,  instead  of  delivering  the  property  to  his  master  or 
another,  as  required  by  his  duty,  pledges  it  for  his  own  debt,^ 
or  runs  away  with  it,^  or  neglects  or  refuses  to  account  for  it,^ 
or  otherwise  wrongfully  diverts  its  course  toward  its  destination 
to  make  it  his  own,^  he  embezzles  it.  Yet  much  of  even  this  is, 
when  accurately  viewed,  rather  evidence  than  the  offence  itself. 
For,  to  constitute  the  offence,  it  is  not  necessary  there  should  be 
a  demand  for  the  money  alleged  to  be  embezzled,  or  a  denial  of 
its  receipt,  or  any  false  account,  or  false  statement,  or  false  entry, 
or  refusal  to  account.^    Further  to  particularize,  — 

§  874.  The  Indictment,  —  when  governed  by  common-law  prin- 
ciples, must  set  out  specifically  some  article  of  the  property  em- 
bezzled ;  an  allegation  that  the  prisoner  ^^  took  and  received,  on 
account  of  his  master,  divers  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £10,  and 
afterwards  embezzled  the  same,"  is  not  sufficient.^  In  other 
words,  it  must  describe,  according  to  the  fact,  some  of  the  iden- 
tical goods  or  money .•  Thereupon  the  evidence  must  establish 
the  embezzlement  of  the  specific  articles  described.^^    Still,  — 


1  And  see  Ex  parte  Hedlej,  SI  CaL 
108 ,  C.  V.  Shepard,  1  AUen,  575 ;  Kibs  v. 
P.  81  ni.  599 .  C.  V.  Gateley,  196  Mass.  52. 

'  Bishop  Non-Con.  Law,  §  408.  See, 
for  illostrations,  Reg.  r.  Gale,  2  Q.  B.  D. 
Ul,  13  Cox  C.  C.  340;  U.  8.  v.  Harper, 
83  Fed.  Rep.  471 ;  Noble  v.  8.  59  Ala.  73; 
C.  V.  Concanuon,  5  AUen,  602 ;  8.  v.  Banm- 
hager,  28  Miim.  226 ;  Spanlding  v.  Cook, 
48  Vt.  145. 

*  C.  V.  Bntterick,  100  Mass.  1. 

*  C.  V.  Berry,  99  Mass.  428,  96  Am.  D. 
767. 


*  8.  V.  Leonard,  6  Coldw.  307. 

*  Calkins  v.  8. 18  Ohio  8t.  366, 98  Am. 
D.  121 ;  Johnson  v.  C.  5  Bush,  430. 

7  C.  V.  Tuckerman,  10  Gray,  173 ;  8.  r. 
Honnicut,  34  Ajrk.  562 ;  8.  t;.  Belden,  35 
La.  An.  823;  P.  o.  Tomlinson,  66  Cal. 
344  ;  8.  r.  Tompkins,  82  La.  An.  620. 

B  Rex  r.  Flower,  5  B.  &  C.  736,  8  D. 
&  R.  512 ;  Rex  v.  Fumeanx,  Ross.  &  Ry.  * 
335. 

*  See,  on  this  question,  Crim.  Pro.  II. 
§  316*^23. 

i*)  Rex  V.  Tyers,  Rass.  &  Ry.  402 ;  Reg. 
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§  375.  iDdiotment  modlflad  by  Statate.  —  We  have  statutes 
modifying  the  indictment  in  the  particular  just  stated.  An  earlj 
one  of  these  was  the  English  7^8  Geo.  4,  o.  29,  §  48,  providing 
that  it  might  charge  the  offender  with  ^  any  number  of  distinot 
acts  of  embezzlement,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  master,  within  the  space  of 
six  calendar  months  from  the  first  to  the  last  of  such  acts ;  and 
in  every  such  indictment,  except  where  the  offence  shall  relate 
to  any  chattel,  it  shall  be  sufficient  to  allege  the  embezzlement  to 
be  of  money,  without  specifying  any  particular  coin  or  valuable 
security ;  and  such  allegation,  so  far  as  t^gards  the  description 
of  the  property,  shall  be  sustained  if  the  offender  shall  be  proved 
to  have  embezzled  any  amount,  although  the  particular  species  of 
coin  or  valuable  security  of  which  such  amount  was  composed 
shall  not  be  proved,  or  if  he  siiall  he  proved  to  have  embezzled 
any  piece  of  coin  or  valuable  security,  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may 
have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  and 
such  part  shall  have  been  returned  accordingly."  ^  On  common* 
law  principles,  a  statute  providing  a  simpler  form  of  indictment 
does  not  change  the  nature  of  the  offence,  or  diminish  the  quan- 


V.  Wolatenholme,  U  Cox  C.  0. 313.  And 
see  Reg.  v.  Lambert,  2  Cox  C.  C.  309 ;  P. 
V,  Bringard,  39  Mich.  23,  S3  Am.  R.  344 ; 
Britton  v.  8.  77  Ala.  202. 

1  See  2  Rnn.  Crimes,  3d  Eng.  ed.  167. 
This  statute  is  superseded  in  England  by 
24  a  25  Vict.  c.  96,  §  71,  to  the  same  effect 
in  substance,  bat  differing  somewhat, 
as  follows:  ''For  preventing  difficulties 
in  the  prosecution  of  offenders  in  any 
case  of  embezzlement,  fraudulent  appli- 
cation, or  disposition  hereinbefore  men- 
tioned, it  shidl  be  lawful  to  oharge  in 
the  indictment  and  proceed  against  the 
offender  for  any  number  of  distinct  acts 
of  embezslement,  or  of  fraudulent  ap- 
plication or  disposition,  not  exceeding 
three,  which  may  have  been  committed 
by  him  against  her  Majesty  or  against 
the  same  master  or  employer,  within 
the  space  of  six  months  from  the  flrsi 
to  the  last  of  such  acts;  and  in  every 
such  indictment  where  the  offence  shaU 
nlate   to   any  money  or   any  valuable 
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security,  it  shaU  be  sufficient  to  ftlleg<a 
the  embezzlement,  or  fraudulent  appli- 
cation  or  disposition,  to  be  of  money, 
without  specifying  any  particular  coio 
or  valuable  security;  and  such  allega- 
tion, BO  far  as  regards  the  description 
of  the  property,  shall  be  sustained  if 
the  offender  shaU  be  proved  to  have 
embezzled  or  fraudulently  applied  or 
disposed  of  any  amount,  although  the 
particular  species  of  coin  or  valuable 
security  of  which  tucfa  amount  was 
composed,  should  not  be  proved;  or  if 
he  shall  be  proved  to  have  embessled 
or  fraudulently  applied  or  disposed  of 
any  piece  of  coin  or  any  valuable  seeiK 
rity  or  any  portion  of  the  value  thereof^ 
although  such  piece  of  coin  or  valuable 
security  may  have  been  delivered  to  hint 
in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party 
delivering  the  same,  or  to  some  other 
person,  and  such  part  shall  have  been 
returned  accordingly.' 
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tity  or  modify  the  species  of  proof.  And  in  spite  of  doubts  ere* 
ated  by  one  case,^  this  statute  did  not  so  operate  in  England,  but 
since  its  enactment  it  will  not  suffice  merely  to  show  at  the  trial 
a  general  deficiency  in  account ;  some  specific  sum  must  be 
proved  to  haye  been  ^nbezzled,  the  same  as  in  larceny  some  par- 
ticular article  must  be  shown  to  have  been  stolen.'  In  some  of 
our  States  there  are  statutes  similar  to  this  English  one.' 

§  376.    XUnstrations  from  the  Bvid«noe  —  are  such  as  — 

1.  The  Aooounts.  —  Though  there  may  be  embezzlement  of 
money  without  false  accounts,^  yet  if  a  servant  Iceeps  true  ac* 
counts,  or  otherwise  duly  acknowledges  the  receipt  of  money, 
he  cannot  ordinarily  be  oonvicted  of  embezzling  it,  however  he 
may  appropriate  it  to  his  own  use.^  And  still  the  mere  fact  of 
his  entering  ttie  thing  in  the  books  of  account  will  not  necessarily 
exempt  liim  from  the  charge  of  embezzlement.^    Again,  — 

2.  The  Agent* 8  Mere  Kegleot  to  pay  over  —  the  money  is  clearly 
insufficient,^  even  though  he  sets  up  an  excuse  however  frivolous, 
or  a  claim  in  himself  wholly  unfounded,®  or  though  he  absconds ;  * 
yet  under  the  eircnmstances  of  one  case,  absconding  was  ruled 
to  be  enough  to  warrant  the  jury  in  convicting  the  prisoner.^^ 
^  I  think,"  said  Bolland,  B.,  on  another  occasion,  ^^  it  is  essential 
that  there  should  be  a  denial  of  having  received  the  money,  or 
else  that  some  false  account  should  be  given.''  ^^  Still,  in  a  pub- 
lio  offioer,  the  mere  neglect  to  pay  over  to  the  government  the 
moneys  received  is  pretty  distinct  evidence  of  embezzlement,^^  and 
stringent  evidence  if  accompanied  by  a  refusal.^® 

8.  The  Uanel  Bvldeaoe  ^*  (Fal«e  Aooooats  --^  Denials).  —  The 
common  and  sufficient  proof  is  either  that  the  servant  wilfully 


>  Hex  0.  Gro^e,  1  Moody,  447,  7  Car. 
&  P.  635. 

'  Reg.  V.  Jones,  8  Car.  ft  P.  298.  A 
eonelnsioa,  however,  somewhat  shaken  hj 
the  later  case  of  Reg.  v.  Moah,  Dears. 
CM,  36  Eng.  L.  ft  Eq.  593. 

*  C.  V.  Wjman,  S  Met  S47 ;  P.  v.  Brin- 
gard,  39  Mich.  iS,  38  Am.  R.  344. 

«  Ante,  §  373. 

*  Hex  0.  Hodgson,  8  Car.  ft  P.  48S ; 
Reg.  V.  Norman,  Car.  ft  M.  601 ;  Reg  v. 
Creed,  I  Car.  ft  K.  63.  And  see  Hex  v. 
BeacaU,  I  Car.  ft  P.  310 ;  Bartow  d.  P.  78 
N.  Y.  877. 

*  Reg.  V.  Lister,  Dears,  ft  B.  118,37 
£ng.  L.  &Eq.  600. 


^  Rex  V.  Smith,  Russ.  &  Ry.  267 ;  P. 
V.  Harst,  62  Mich.  276 ;  Chaplin  v.  Lee, 
18  Neb.  440;  S.  v.  O'Kean,  35  La.  An. 
901 ;  Miller  v.  8.  16  Neb.  179.  See  S.  v, 
Leonard,  6  Coldw.  307. 

*  Reg.  V,  Norman,  Car.  ft  M.  601. 
>  Reg.  V.  Creed,  1  Car.  ft  K.  63. 
U  Hex  V.  Williams,  7  Car.  ft  P.  338. 
1^  Reg.  V.  Jones,  7  Car.  ft  P.  834. 
1*  S.  V.  Cameron,  3  Heisk.  78;   S.  v 
Mnnch,  22  Minn.  67 ;   Britton  v,  S.  77 
Ala.  202. 

^*  S.  V.  Leonard,  6  Coldw.  307 ;  Reg.  o. 
Guelder,  Bell  C.  C.  284,  8  Cox  C.  C.  372. 
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made  in  his  books  false  entries,^  or  that  he  denied  or  purposely 
omitted  to  acknowledge  the  receipt  of  the  embezzled  article  or 
fund.'    But  as  we  have  seen,  this  is  not  the  only  proof. 

§  377.  Further  of  False  Entries.  — Where  a  clerk  received  £18 
in  one-pound  notes  and  immediately  entered  it  as  £12,  intending 
to  embezzle  the  £6,  the  majority  of  the  judges  held  that  he  was 
rightly  convicted  as  of  the  latter  amount ;  although  the  further 
fact  appeared  that  afterward,  and  during  the  same  day,  before 
the  time  came  to  pay  over  his  receipts  to  his  employer,  he  had 
taken  a  larger  sum  of  which  he  made  a  correct  entry ;  and  tha-t 
he  accounted  for  all  his  receipts  of  the  day  except  tlie  £6,  and 
so  the  particular  six  one-pound  notes  might,  for  anything  ap- 
pearing to  the  contrary,  have  been  delivered  over.^  Here  the 
offence  was  complete  when  the  false  entry  was  made ;  and  matter 
subsequent,  at  least  such  matter,  could  not  undo  what  had  been 
done.    But  — 

§  378.  1.  Altering  Entry.  —  When  a  clerk  in  possession  of 
funds  of  his  employer  received  £7  2a.  Qd.,  entered  this  sum  iu 
his  books,  and  put  it  with  the  rest,  but  afterward  altered  the 
entry  to  £5  6«.  10 Ji.,  for  which  latter  sum  only  he  accounted, 
the  judges  were  of  opinion  that  he  could  not  be  convicted  of 
embezzling  the  difference  between  these  two  sums;  because  he 
"  might  have  paid  over  the  whole  of  what  he  received  for  the 
£7  28.  6c2.,  and  have  taken  the  £1  15a.  Id.  from  the  other 
moneys."  ^  This  decision  is  doubtful.  If  he  embezzled  the  sum 
alleged,  what  matter  from  what  fund  he  took  it  ?    Still,  — 

2.  Precise  Sum.  —  In  a  jury  case  before  Williams,  J.,  an  ac- 
quittal was  ordered  on  facts  not  greatly  differing  from  these ; 
because  the  prosecutor  could  not  show,  what  the  judge  said  was 
necessary,  a  precise  sum  received  by  the  prisoner  on  his  master's 


1  Rex  V.  Hall,  Russ.  &  Ry.  463 ;  Bar- 
tow V.  P.  18  Hun,  22.  A  mere  omission 
to  enter  the  sum  is  not  in  itself  alone 
sufficient.  Hex  v.  Jones,  7  Car.  &  P.  833. 
And  see  Rex  r.  Tyers,  Russ.  &  Ry.  402 ; 
Reg.  V.  Chapman,  1  Car.  &  K.  119. 

«  Reg.  V.  Jackson,  1  Car.  &  K.  384; 
Rex  V.  Jones,  7  Car.  &  P.  833 ;  Rex  v. 
Taylor,  2  Leach,  974,  Russ.  &  Ry.  63,  3 

B.  &  P.  596 ;  Rex  v.  Hobson,  Russ.  &  Ry. 
56,  2  Leach,  975 ;  Reg.  v.  Murdock,  2  Uen. 

C.  C.  298,  8  Eng.  L.  &  Eq.  577 ;  Rex  v. 
Borrett,  6  Car.  &  P.  124 ;  Reg.  v.  Aston, 
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2  Car.  it  K.  413 ;  Reg.  v.  White,  8  Car.  & 
P.  742;  Reg.  v.  Wortley,  2  Den.  C.  C. 
333,  15  Jur.  1137 ;  Reg.  v,  Welch,  1  Den. 
C.  C.  199  ;  Reg.  V.  Betts,  Bell  C.  C.  90,  8 
Cox  C.  C.  140 ;  Spaulding  v.  Cook,  48  Vt 
145.  See  also  U.  S.  v.  Forsythe,  6  Mo* 
Lean,  584 ;  Batchelder  v.  Tenney,  27  Vt. 
578. 

>  Rex  V.  Hall,  Russ.  &  Ry.  463. 3  Stark. 
67.  And  see  Reg.  9.  Welch,  1  Den.  C.  C. 
199;  Rex  u.  Hoggins,  Russ.  &  Ry.  145; 
ante,  §  374. 

«  Rex  V.  Tyers,  Rnas.  &  Ry.  402. 
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account,  and  the  whole  or  part  of  the  very  money  appropriated 
to  his  own  use.^ 

VI.  The  Intent. 

§879.  1.  General. — The  doctrines  stated  in  the  first  volume 
on  the  general  subject  of  the  intent  govern  this  offence  of 
embezzlement.^ 

2.  indiapeasable.  —  The  felonious  or  otherwise  fraudulent  in-, 
tent  is  an  essential  element.^    Yet  — 

3.  inferenoe  from  Act.  —  If  a  man  commits  the  act  of  embezzle- 
ment, the  presumption  is  that  he  means  to  embezzle.^ 

VII.    Bemaining  and  Connected  Questions. 

§  380.  Felony  or  Bdsdemeanor.  —  This  offence  being  statutory, 
the  terms  of  the  statute  will  determine  its  grade  in  a  particular 
State.  It  is  felony  in  England,^  and  so  it  is  generally  in  our 
States,  though  there  may  be  States  in  which  it  is  only  mis- 
demeanor.^ Where,  as  in  England,  it  is  a  statutory  larceny, 
if  larceny  remains  a  felony  as  at  common  law,  plainly  embezzle- 
ment will  be  a  statutory  felony ;  or  if  there  is  a  general  provision 
making  all  crimes  punishable  in  a  particular  way  felonies,  em- 
bezzlement will  be  such  if  so  punishable. 

§  881.  Partial  LegiaUtion  —  (Unoonatitational). —  The  act  in- 
corporating a  particular  bank  in  Tennessee  made  it  felony  for  its 
"  officers,  agents,  or  servants "  to  embezzle  its  funds  or  to  make 
false  entries.  And  the  provision  was  adjudged  unconstitutional ; 
because,  as  it  embraced  only  the  officers  of  one  bank,  not  all  per- 
sons in  the  like  situations,  it  was  partial  in  its  operation.  If  it 
had  extended  to  the  officers  of  all  banks,  it  would  not  have  been 
so.  The  clause  violated  was  said  to  be  that  no  person  shall  be 
imprisoned,  Ac,  but  by  the  judgment  of  his  peers,  or  "  the  law 
of  the  land." " 

§  882.  Bute  and  United  States  —  (Constitutional).  —  We  now 
come  to  questions  within  principles   already  in  these  volumes 

1  Reg.  V,  Chapman,  1  Car.  &  K.  119.        ner,  14  R.  I.  272,  51  Am.  R.  382 ;  P.  v. 

*  Vol.  I.  §  204-207,  285  et  seq.    And     Harat,  62  Mich.  276. 

see  U.  S.  0.  Sander,  6  McLean,  598.  ♦  P.  v.  Hennessey,  15  Wend.  147. 

•  U.  S.  V,  Sander,  supra;  S.  v.  Reilly,         *  Archb.  New  Crim.  Pro.  448. 
4  Mo.  Ap.  392 ;  Beaty  v.  S.  82  Ind.  228  ;         *  Vol.  I.  §  614  et  seq. 

P.  V.  GaUaod,  65  Mich.  628 ;  S.  ».  Taber-         '  Budd  v.  S.  3  Humph.  483, 39  Am.  D. 

189. 
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pretty  well  explained.^  It  is  not  proposed  here  to  repeat 
former  elucidations,  but  to  state  what  has  been  held,  and  leave 
the  reader  to  determine  for  himself  what  is  the  true  doctrine. 
There  is  authority  for  saying  that  under  a  State  statute  in  terms 
sufficiently  broad,  embezzlement  by  an  officer  of  a  national  bank 
may  be  punished  in  the  State  court,  provided  the  criminal  fact 
does  not  fall  also  within  a  statute  of  the  United  States.^  But  in 
the  cases  which  have  arisen,  it  has  been  assumed,  and  decided 
without  much  consideration,  that  where  the  act  of  embezzlement 
falls  equally  within  the  inhibitions  of  the  State  law  and  a  law 
of  Congress,  it  can  be  punished  only  under  the  latter.^  And  it 
was  even  held  in  Massachusetts  that  if  the  principal  is  indictable 
under  the  national  law,  and  the  accessory  is  not,  still  the  latter 
cannot  be  indicted  under  the  State  law.^ 

§  883.  In  Conolusion  —  of  the  subject  of  this  chapter,  let  it  be 
repeated  that  the  statutes  of  our  States  are  many  and  diverse; 
consequently  we  should  not  hastily  accept  as  authority  upon  one 
statute  what  has  been  decided  under  another.  We  should  also 
bear  in  mind  that  at  some  points  adjudication  has  departed 
widely  from  principle.  Now,  a  particular  question  may  not 
have  been  settled  in  our  own  State ;  in  such  a  case,  it  will  be  well 
to  endeavor  to  bring  the  courts  to  principle,  instead  of  suffering 
them  unwarned  to  follow  decisions  from  England  or  other  States 
which,  while  not  binding,  are  wrong. 

1  Vol.  I.  I  178,  179,  987,  989;  ante,         «  C.  v,  Felton,  supra.    I  have  not  in- 

$  284-287.  quired  whether  the  Revised  Statutes  of  the 

'  S.  V.  TuUer,  84  Conn.  280 ;   C.  o.  United  States  have  wrought  an/  change 

Tenney,  97  Mass.  50.  on  this  subject. 

*  S.  V,  I'uller,  supra ;  C.  v,  Pelton,  101 
Mass.  204. 
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Coimlti — for  the  pleading,  pmetice,  and  eyideDce,  Crim.  Pro.  IL  |  844-^7 ; 
IKr.  &  F.  {  860, 861.  And  lor  incidMital  qvestiona,  sm  tha  indexes  to  thia  series  of 
books. 

§  884.  1.  Old  Offence.  —  This  is  an  old  offence,  consisting  of 
an  attempt  corruptly  to  influence  a  jurj.^  Recognized  bj  the 
eommon  law,  it  also  received  much  early  attention  from  the 
legislature.* 


1  4  BL  Com.  140 ;  I  Hawk.  P.  C.  Curw. 
od.  p.  466,  §  1 ;  S.  V.  Brown,  95  N.  C.  685; 
Vol.  L  S  468. 

s  1.  OldSngUah  Statutes.  —  Among 
the  old  English  statutes,  some  are  doabt- 
kas  common  law  in  this  countij.  See 
Roberts's  Eng.  Stats,  in  fozce  in  Pa.  832 
et  seq.  The  more  important  of  the  old 
Btatates  are :  — 

S.  6  Bdw.  3,  a  10,  —  entitled,  <<The 
Ponuhment  of  a  Juror  that  is  Ambir 
dexter  and  taketh  Monej."  Its  impor- 
tant words  are :  **  If  any  jnror  in  assizes, 
joiies,  or  inquests,  take  of  the  one  party 
or  of  the  other,  and  be  thereof  duly  at- 
tainted, that  hereafter  he  shall  not  be 
put  in  any  assizes,  Juries,  or  inquests, 
and  nerertheless  he  shall  be  commanded 
to  prison,  and  further  ransomed  at  the 
king's  wiU." 

3.  34  Sdw.  3.  c.  8,  ^entitled,  "  The 
Penalty  of  a  Jnror  taking  Reward  to 
giTe  his  Verdict.'*  It  provides  "that 
in  every  plea,  whereof  the  inquest  or 
assize  doth  pass,  if  any  of  the  parties 
will  roe  against  any  of  the  jurors  that 
they  have  taken  of  his  adyersary,  or  of 
him,  for  to  give  their  verdict,  he  shall 
be  heard  and  shall  have  his  plaint  by 
bin  presently  before  the  justices  before 
whom  they  did  swear,  and  that  the  jnror 
be  pat  to  answer  without  any  delay ;  and 
if  they  plead  to  the  country,  the  inquest 


shall  be  taken  presently.  And  if  any 
man  other  than  the  party  will  sue  for 
the  king  against  the  juror,  it  shaU  he 
heard  and  determined  as  afore  is  said. 
And  if  the  jnror  be  attainted  at  the  suit 
of  other  than  the  party,  and  maketh  fine, 
the  party  that  sueth  shall  have  half  the 
fine;  and  that  the  parties  to  the  plea 
shall  recover  their  damages  by  the  as- 
sessment of  the  inquest;  and  that  the 
jnror  so  attainted  have  imprisonment  for 
one  year,  which  imprisonment  the  king 
granteth  that  it  shall  not  be  pardoned  for 
any  fine.  And  if  the  party  will  sue  by 
writ  before  other  justices,  he  shall  have 
the  suit  in  form  aforesaid." 

4.  38  IDdw.  3.  Stat  1,  o.  12,  —  en- 
titled, ''The  Punishment  of  a  Juror 
taking  Reward  to  give  Verdict,  and  of 
Embraceors."  It  is;  "As  to  the  article 
of  jurors  in  the  four  and  thirtieth  year, 
it  is  assented  and  joined  to  the  same 
that  if  any  juror  in  assizes  sworn,  and 
other  inquests  to  be  taken  between  the 
king  and  party,  or  party  and  party,  do 
any  thing  take  by  them  or  other  of  the 
party  plaintiff  or  defendant,  to  give  their 
verdict,  and  thereof  be  attainted  by  pro- 
cess contained  in  the  same  article  [that 
is,  process  mentioned  in  the  foregoing 
34  Edw.  3,  c.  8],  be  it  at  the  suit  of  the 
party  that  will  sue  for  himself,  or  for 
the  king,  or  any  other  person,  every  of 
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2.  Defined.  —  Blackstone  defines  it  as  ^'  an  attempt  to  influence 
a  jury  corruptly  to  one  side  by  promises,  persuasions,  entreaties, 


the  said  juron  shall  pay  ten  times  as 
much  as  he  hath  taken ;  and  he  that 
will  sue  shall  have  the  one  half,  and 
the  king  the  other  half.  And  that  all 
the  embraceors  that  bring  or  procare 
such  inquests  in  the  country  to  take 
gain  or  profit,  shall  be  punished  in  the 
same  manner  and  form  as  the  jurors; 
and  if  the  juror  or  embraceor  so  attainted 
have  not  whereof  to  make  gree  in  the 
manner  aforesaid,  he  shall  have  the  im- 
prisonment of  one  year.  And  the  intent 
of  the  king,  of  the  great  men,  and  of  the 
commons  is  that  no  justice  nor  other  min- 
itjiter  shall  inquire  of  ofiice  upon  any  of 
the  points  of  this  article,  but  only  at  the 
suit  of  the  party  or  of  other  as  afore  is 
said."    Lastly,  we  have  — 

5.  32  Hen.  8,  o.  9, •— entitled,  "The 
Bill  of  Bracery  and  Buying  of  Titles."  It 
is  of  but  little  consequence  in  this  connec- 
tion ,  the  more  material  part  of  it  relates 
to  the  buying  and  selling  of  pretended 
titles ;  and  as  to  this  part,  it  is  not  re- 
ceived in  all  the  States.  See  ante,  §  137, 
138.  It  is  not,  for  example,  in  Georgia. 
Cain  V.  Monroe,  23  Ga.  82;  Harring  v» 
Barwick,  24  Ga.  59;  Webb  v.  Camp,  26 
Ga.  354.  But  this  Georgia  opinion,  dis- 
sented from  by  one  judge,  does  not  neces- 
sarily exclude  the  operation  of  the  statute 
in  cases  of  embracery.  In  the  preamble  it 
is  said  "  that  there  is  nothing  within  this 
realm  that  conserveth  his  [the  king's] 
loving  subjects  in  more  quietness,  rest, 
peace,  and  good  concoinl  than  the  due 
and  just  ministration  of  his  laws,  and  the 
true  and  indifferent  trials  of  such  titles 
and  issues  as  been  to  be  tried  accord- 
ing to  the  laws  of  this  realm ;  which  his 
most  royal  majesty  perceiveth  to  be 
greatly  hindered  and  letted  by  mainte- 
nance, embracery,  champerty,  subornation 
of  witnesses,  sinister  labor,  buying  of 
titles  and  pretensed  rights  of  persons  not 
being  in  possession;  whereupon  great 
perjury  hath  ensued,  and  much  inquiet- 
ness,  oppression,  vexation,  trouble8, 
wrongs,  and  disinheritance."  It  is  there- 
fore enacted,  §  1,  "that  from  henceforth 
all  statutes  heretofore  made  concerning 
maintenance,  champerty,  and  embracery, 
or  any  of  them,  now  standing  and  being 
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in  their  full  strength  and  force,  shall  be 
put  in  dve  execution  according  to  the 
tenures  and  effects  of  the  -same  statutes." 
§  3.  That,  among  other  things,  "  no  per- 
son, &c,  do  hereafter  unlawfully  retain, 
for  maintenance  of  any  suit  or  plea,  any 
person  or  persons,  or  embrace  any  free- 
holders or  jurors,"  &c. 

6.  InterpretationB  of  these  Statutes. 
—  It  is  perceived  that,  in  part  at  least, 
these  statutes  were  passed  to  authorize  a 
civil  action  against  the  person  guilty  of 
embracery.  But  Hawkins  observes,  in 
answer  to  the  inquiry  "  how  far  offences 
of  this  kind  are  restrained  by  the  com- 
mon law,"  that  "  there  can  be  no  doubt 
but  that  they  subject  the  offender  either 
to  an  indictment  or  action,  in  the  same 
manner  as  all  other  kinds  of  unlavrful 
maintenance  do  by  the  common  law."  1 
Hawk.  P.  C.  Curw.  ed.  p.  467,  §  7.  More- 
over, it  appears  on  a  nice  attention  to  the 
words  of  the  statutes  that  they  were  not 
meant  to  take  away  the  indictment  for  the 
acts  for  which  they  provide  an  additional 
restraint. 

7.  Old  Idea  of  the  Oflbnce.  —  In  the 
law  dictionary  latterly  known  under  the 
name  of  Tomlins,  formerly  of  Jacob,  we 
have  the  following:  "Embraceor,  He 
that,  when  a  matter  is  in  trial  between 
party  and  party,  comes  to  the  bar  with 
one  of  the  parties,  having  received  some 
reward  so  to  do,  and  speaks  in  the  case ; 
or  privately  labors  the  jury,  or  stands  in 
the  court  to  survey  or  overlook  them, 
whereby  they  are  awed  or  influenced, 
or  put  in  fear  or  doubt  of  the  matter. 
But  lawyers,  attorneys,  &c.,  may  speak 
in  the  case  for  their  clients,  and  not  be 
embraceors.  Also  the  plaintiff  may  la- 
bor the  jurors  to  appear  in  his  own  cause, 
but  a  stranger  must  not  do  it;  for  the 
bare  writing  a  letter  to  a  person,  or  per- 
sonal request  for  a  juror  to  appear,  not 
by  the  party  himself,  hath  been  held 
within  the  statutes  against  embracery 
and  maintenance.  Co.  Lit  369;  Hob. 
294;  1  Saund.  391.  If  the  party  him- 
self  instructs  a  juror,  or  promises  any 
reward  for  his  appearance,  then  the  party 
is  likewise  an  embraceor.  And  a  juror 
may  be  guilty  of  embracery  when  he. 
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money,  entertainments,  and  the  like."  ^  And  Hawkins :  ^^  It  seems 
clear  that  any  attempt  whatsoever  to  corrupt  or  influence  or  in- 
struct a  jury,  or  any  way  to  incline-  them  to  be  more  favorable 
to  the  one  side  than  to  the  other,  by  money,  promises,  letters, 
threats,  or  persuasions,  except  only  by  the  strength  of  the  evi- 
dence and  the  arguments  of  the  counsel  in  open  court,  at  the 
trial  of  the  cause,  is  a  proper  act  of  embracery;  whether  the 
jurors  on  whom  such  attempt  is  made  give  any  verdict  or  not, 
or  whether  the  verdict  given  be  true  or  false."*  To  look  at 
some  of  the  particulars, — 

§  885.  Exhorting  Juror  to  do  JoBtice.  —  Hawkins  attenuates  the 
doctrine  thus :  "  The  law  so  abhors  all  corruptions  of  this  kind 
that  it  prohibits  everything  which  has  the  least  tendency  to  it, 
what  specious  pretence  soever  it  may  be  covered  with  ;  and  there- 
fore it  will  not  suffer  a  mere  stranger  so  much  as  to  labor  a  juror 
to  appear  and  act  according  to  his  conscience."  ^  But  this  latter 
clause  is  carrying  an  old  refinement  quite  far ;  for  an  honest  ex- 
hortation to  do  justice  should  never  be  construed  into  guilt. 

§  386.  Giving  Money  to  Juror.  —  ^'  Also  it  is  said,"  continues 
Hawkins, "  that  generally  the  giving  of  money  to  a  juror  after 
the  verdict,  without  any  precedent  contract  in  relation  to  it,  is 
an  oflFence  savoring  of  the  nature  of  embracery  ;  because  if  such 
practices  were  allowable,  it  would  be  easy  to  evade  the  law  by 
giving  jurors  secret  intimations  of  such  an  intended  reward  for 
their  service  which  might  be  of  as  bad  consequence  as  tlie  giving 
of  money  beforehand.  But  it  seems  clear  that  the  giving  of 
jurors  such  a  reasonable  recompense  as  is  usually  allowed  them 
for  their  expenses  in  travelling,  &c.,  and  which  may  fairly  be 
expected  by  them  from  either  side  that  shall  prevail,  is  no  way 
criminal ;  because  if  no  such  allowance  were  to  be  expected,  it 
would  be  often  difficult  to  prevail  with  persons  to  serve  on  a  jury 
at  their  own  charge.  And  therefore  by  experience  it  hath  been 
found  necessary  to  permit  the  parties  to  give  jurors  some  amends 
for  their  charges."  *  In  our  States,  the  matter  of  compensation 
to  jurors  is  generally,  perhaps  universally,  regulated  by  statutes ; 
consequently  there  is  no  room  for  suffering  any  other  from  the 
parties. 

bj  indirect  practices,  gets  himself  sworn  on         s  1  Hawk.  P.  C.  Cnrw.  ed.  p.  466,  §  1. 

tbe  tales  to  serre  on  one  side.    1  Lil.  513."         '  1  Hawk.  P.  C.  Cnrw.  ed.  p.  466,  §  2. 

1  4  BL  Com.  140.  ^  1  HawL  P.  C.  Curw.  ed.  p.  466,  §  8. 
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§  387.  1.  Money  to  be  dlfttributed  to  Jury.  —  ^'  It  bath  beeu 
adjudged,"  continues  Hawkios,  ^^  that  the  bare  giving  of  money 
to  another  to  be  distributed  among  jurors  is  an  offence  of  the 
nature  of  embracerj,  whether  any  of  it  be  aetoally  so  distributed 
or  not    Also  — 

2.  Bfforto  to  seonre  Verdiot.  —  "  It  is  clear  that  it  is  as  criminal 
in  a  juror  as  in  any  other  person  to  endeavor  to  prevail  with  his 
companions  to  give  a  verdict  for  one  side,  by  any  practices  what- 
soever except  only  by  arguments  from  the  evidence  which  was 
produced,  and  exhortations  from  the  general  obligations  of  con- 
science to  give  a  true  verdict.  And  there  can  be  no  doubt  but 
that  all  fraudulent  contrivances  whatsoever  to  secure  a  verdict 
are  high  offences  of  this  nature ;  as,  where  persons  by  indirect 
means  procure  themselves  or  others  to  be  sworn  on  a  tales  in 
order  to  serve  one  side."^ 

§  388.  Why  an  Offenoe.  —  Whatever  may  be  said  of  mainte- 
nance proper,  wherewith  embracery  is  in  the  books  connected, 
and  of  which  it  constitutes  in  some  sense  a  part,  there  can  be  no 
doubt  that  embracery  is  to  be  reckoned  among  our  common-law 
crimes,  not  merely  because  it  was  punishable  in  England  when 
this  country  was  settled,  but  also  because  this  form  of  evil-doing 
is  contrary  to  good  morals  at  all  times  and  places,  and  subversive 
always  of  justice  in  the  courts,  and  a  grievous  wrong  of  a  nature 
everywhere  indictable.  The  law  on  this  subject  should,  with  us, 
be  more  '^  put  in  ure,"  to  copy  an  old  expression,  than  it  is. 

§389.  1.  Aot. — To  constitute  this  offence,  like  any  other, 
there  must  be  some  act  or  step  toward  the  wrong,  the  mere  evil 
purpose  not  sufficing.^ 

2.  Attempts.  —  Embracery  being  an  attempt,  as  well  as  a  con- 
summated injury,  there  appears  to  be  no  room  for  such  an  offence 
as  an  attempt  to  commit  it ;  because,  if  there  is  an  attempt  which 
is  indictable,  it  is  itself  embracery.^ 

1  1  Hawk.  P.  C.  Curw.  ed.  p.  467,  §  4.  •  Ante,  f  8S4,  387 ;   Crim.  Pio.   IL 

>  S.  i;.  Brown,  95  N.  C.  685.  §  844-^7 ;  S.  v.  Sales,  a  Ner.  M8. 


For  ENGROSSING,  see  Vol.  I.  §  518  et  seq. 

£NTRY,  FORCIBLE,  see  Foeciblb  Eittht  and  DsTADrBB. 
ESCAPE,  see  Prison  Breach,  &c. 
ESTRAY  ANIMALS,  see  Stat.  Crimes. 
EXPOSURE  OF  PERSON,  see  YoL  L  §  1125  et  seq. 
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CHAPTER  XVm. 

EXTORTION. 

§  390, 391.    Introduction. 

392.  May  be  committed  onlj  bj  an  Officer. 

393.  Must  be  bj  Color  of  his  Office. 

394, 395.  The  Act  must  be  within  a  Legal  Prohibition. 

39&-400.  Must  be  Corruptly  done. 

401, 402.  The  Thing  obtained  by  Extortion. 

403, 404.  English  and  American  Statutes. 

405-408.  Remaining  and  Connected  Questions. 

Consult, — for  the  pleading,  eyidence,  and  practice,  Crim.  Pro.  IL  f  357-364  ;;Dit. 
&  F.  §  413-417.   And  for  incidental  questions,  see  the  indexes  to  this  series  of  books. 
For  analogous  offences,  see  Malfeasance  and  Non-feasance  in  Office,  Threatening  Let^.^ 
ten,&c. 

§  390.  1.  Nature  —  Why  indictable.  —  Extortion  is  one  of  the 
formg  of  malfeasance  in  office.  We  saw  in  the  preceding  voliifine 
that  all  who  assume  official  position  place  themselves  thereby  in 
circumstances  to  exert  a  special  power,  which  brings  with  it  cor- 
responding obligations  cognizable  bj  the  criminal  law.^  And 
among  wrongful  official  acts,  extortion  is  particularly  reprehen;- 
sible,  consequently  is  by  the  law  separated  from  the  rest  under  a 
name  of  ita  own. 

2.  Defined.  —  It  is  the  corrupt  demanding  or  receiving,  by  a 
person  in  office,  of  a  fee  for  services  which  should  be  rendered 
gratuitously ;  or  where  compensation  is  permissible,  of  a  larger 
fee  than  the  law  justifies,  or  a  fee  not  yet  due.^ 


1  Vol  T.  §  318,  219,  239,  816,  321,  459, 
468-469,  573. 

'  BUickBtone'B  definition  Is  giren  Vol. 
L  i  573.  He  adds :  "  The  punishment 
ifl  by  fine  and  impriaonment,  and  some- 
timM  bj  a  forfeiture  of  the  office."  4 
BL  Com.  141.  Hawkins:  "It  is  said 
tbat  extortion  in  a  large  sense  signifies 
any  oppression  under  color  of  right ;  but 

TOL.II.  — 15 


that  in  a  strict  sense  it  signifies  the  taking 
of  money  bj  anj  officer,  by  colon  of  his 
office,  either  where  none  at  all  is.dne>or 
not  so  much  is  due,  or  where  it  is  not  yet 
due."  1  Hawk.  P.  C.  Curw.  ed.  p»  418, 
§  1.  And  see  U.  S.  v.  Waitz,  3  Saw.  473  ; 
U.  S.  V.  Deaver,  14  Fed.  Rep.  595^  CoUier 
r.  S.  55  Ala.  125. 

225 


§392 


SPECIFIC  OFFENCES. 


[book  X. 


S.  Comxpt.  —  Implying  an  evil  mind,  it  ia  not  committed  when 
the  fee  comes  voluntarily,  in  return  for  real  benefits  conferred  by 
extra  exertions  put  forth. ^ 

§  391.  How  Chapter  divided.  —  We  shall  farther  consider  this 
subject  under  the  following  heads :  I.  The  Offending  Person  must 
be  an  Officer ;  II.  The  Extortion  must  be  by  Color  of  his  Office ; 
III.  The  Act  must  be  within  the  Prohibitions  of  Law ;  IV.  The 
Act  must  proceed  from  a  Corrupt  Motive  ;  V.  What  must  be  the 
Thing  obtained ;  YI.  Statutes,  English  and  American,  relating  to 
this  Subject ;  YII.  Remaining  and  Connected  Questions. 

I.  The  Offending  Person  must  be  an  Officer, 

§  392.  1.  Any  Officer, — or  person  on  whom  the  law  has  cast 
official  duties  and  conferred  official  privileges,  is  competent  to 
commit  extortion.    Thus,  — 

2.  Partiotaarized.  —  All  justices  of  the  peace,^  sheriffs  and  their 
deputies,*  constables,*  jailers,^  pound-keepers,*  lawyers  admitted 
to  practice,^  collectors  of  taxes,^  persons  in  England  who  preside 
over  the  ecclesiastical  courts,^  clerks  of  courts,^^  and  indeed  every 
other  description  of  person  upon  whom  the  mantle  of  office  has 
fallen,^*  may  commit  this  offence. 

8.  Officers  de  Facto  ^  —  have  the  same  capacity  for  extortion  as 


1  See  Vol.  I.  §  57d.  And  see  S.  v. 
8tott0,  5  Blackf.  460;  Rex  v.  Baines,  6 
Mod.  192,  WiUiams  v.  S.  2  Sneed,  160; 
Evans  v.  Trenton,  4  Zab.  764. 

»  Rex  V.  Seyraonr,  7  Mod.  382 ,  S.  v. 
Maires,  4  Vroom,  142 ;  Cutter  v.  S.  7 
Vroom,  125;  Reg.  i;.  Tisdale,  20  U.  C. 
Q.  B.  272. 

3  C.  v.  Baglej,  7  Pick.  279 ;  Hescott's 
Case,  1  Salk.  330. 

4  S.  V.  Merritt,  5  Sneed,  67. 

«  C.  V.  Mitchell,  3  Bush,  25, 96  Am.  D. 
192. 

«  S.  V.  Critchett,  1  Lea,  271. 

7  Adams  v.  Tertenants  of  Savage, 
Holt,  179;  Troy's  Case,  1  Mod.  5.  In 
New  Hampshire,  the  statutory  penalty 
for  taking  illegal  fees  is  incurted  only 
where  the  officer,  or  some  one  in  his  be- 
half and  with  his  assent,  demands  and 
receives  compensation  for  a  service  in  the 
discharge  of  his  official  duties  other  or 
greater  than  the  law  allows.    And  attor- 
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neys,  while  receiving  pay  for  services  to 
their  clients  in  what  is  preliminary  to 
proceedings  before  a  court,  cannot  be  re- 
garded as  public  officers  acting  officially. 
The  statutory  provision  that  only  one  dol- 
lar shall  be  allowed  for  a  writ,  including 
the  blank,  in  bills  of  cost  taxed  in  the 
Supreme  Court  or  Court  of  Common 
Pleas,  is  not  violated  by  an  attorney's 
receiving  a  larger  sum  as  his  compensa- 
tion for  making  a  writ,  while  adjusting 
a  suit  for  his  client,  before  it  has  been 
entered  in  court.  Wilcox  v.  Bowers,  36 
N.  H.  372.  See  U.  S.  v.  Waitz,  3  Saw. 
473. 

'  Reg.  V.  Buck,  6  Mod.  306. 

*  Smythe*8  Case,  Palmer,  318. 

10  Rex  V.  Baines,  6  Mod.  192.  And  see 
C.  V.  Rodes,  6  B.  Monr.  171. 

11  Smith  V.  Mall,  2  Rol.  263 ;  Rex  v. 
Bnrdett,  1  Ld.  Raym.  148 ;  S.  v.  Burton, 
8  Ind.  93 ;  C.  v.  Hagan,  9  Philad.  574. 

M  Vol.  I.  f  464.    . 
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those  de  jure.^  Indeed,  a  person  who  serves  as  an  officer,  and 
claims  to  be  such,  is  estopped  to  deny  his  official  appointment.^ 
Eren  — 

4.  One  falsely  Pretending  —  to  be  an  officer  may  commit  an 
offence  analogous  to  extortion.'    And  — 

5.  Analogoaa  Offences  —  Railroad  Fare.  —  There  are  still  other 
analogous  offences,  both  at  the  common  law  and  under  statutes, 
Bometimes  in  a  sort  of  loose  way  called  extortion,  to  commit 
which  it  is  not  necessary  the  offender  should  be  an  officer.  Thus, 
in  New  York,  a  railroad  company  which  exacts  the  legal  rate  of 
fare  in  gold  coin,  or  its  value  in  paper  currency,  is  said  to  be  guilty 
of  extortion.  It  is  liable  to  the  penalty  of  fifty  dollars  for  asking 
and  receiving  a  greater  fare  than  is  allowed  by  law.* 

IL  The  Extortion  must  be  by  Color  of  Office. 

§  393.  1.  General  Doctrine.  —  The  thing  taken  must  be  procured 
by  the  officer  under  color  of  his  office.*    Thus,  — 

2.  Arrest  on  Forged  Warrant.  —  If  such  person  arrests  a  man  on 
a  warrant  which  he  knows  to  be  forged,  and  thereby  extorts 
money  from  him,  he  takes  it  under  color  of  his  office,  and  so  com- 
mits this  offence.* 

III.  77ie  Act  must  be  within  the  Prohibitions  of  Law, 

§  894.  English  Examples.  —  Russell  says :  ^  ^^  It  has  been  held 
to  be  extortion  to  oblige  the  executor  of  a  will  to  prove  it  in  the 
Bishop's  Court,  and  to  take  fees  thereon,  when  the  defendants 
knew  that  it  had  been  proved  before  in  the  Prerogative  Court.® 
And  it  is  extortion  in  a  church-warden  to  obtain  a  silver  cup  or 
other  valuable  thing  by  color  of  his  office.^  And  a  coroner  is 
guilty  of  this  offence  who  refuses  to  take  the  view  of  a  dead 


^  1  Gab.  Crim.  Law,  783.  And  see 
S.  V.  McEntyre,  3  Ire.  171,  174;  post, 
{406. 

'  S.  9.  SeUen,  7  Rich.  368,  372.  And 
we  P.  V.  Cook,  4  Seld.  67,  59  Am.  D.  451 ; 
Rex  r.  Borrett,  6  Car.  &  P.  124. 

'  Serlested's  Case,  Latch.  202 ;  Vol.  L 
(  468  (6)  and  note,  587  (2). 

*  Lewis  V,  New  York  Cent,  Rid.  49 
Barb.  330. 

*  Rex  V.  Bainee,  6  Mod.  192;  CoUier 


V.  S.  55  Ala.  125.  And  see  P.  v.  Whaley, 
6  Cow.  661 ;  Shattuck  v.  Woods,  1  Pick. 
171;  Gallagher  i;.  Neal,  3  Pa.  183;  Run- 
neUs  t^.  Fletcher,  15  Mass.  525 ;  Evans  v. 
Trenton,  4  Zab.  764.  See  Reg.  v.  Best,  2 
Moody,  124. 

«  Reg.  V,  Tracy,  6  Mod.  30. 

^  1  Russ.  Crimes,  3d  Eng.  ed.  143. 

^  Rex  i;.  Loggen,  I  Stra.  73. 

*  Rex  r.  Eyres,  1  Sid.  307. 
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body  until  his  fees  are  paid.^  So  if  an  under-sheriff  obtain  his 
fees  by  refusing  to  execute  process  till  they  are  paid,^  or  take  a 
bond  for  his  fee  before  execution  is  sued  out,^  it  will  be  extortion. 
And  it  will  be  the  same  offence  in  a  sherifiPs  officer  to  bargain  for 
money  to  be  paid  him  by  A,  to  accept  A  and  B  as  bail  for  C,  whom 
he  has  arrested ;  ^  or  to  arrest  a  man  in  order  to  obtain  a  release 
from  him  ;^  and  also  in  a  jailer  to  obtain  money  from  his  prisoner 
by  color  of  his  office.^  In  the  case  of  a  miller,  where  the  custom 
has  ascertained  the  toll,  if  the  miller  takes  more  than  the  custom 
warrants,  it  is  extortion ;  ^  and  the  same,  if  a  ferryman  takes  more 
than  is  due  by  custom  for  the  use  of  his  ferry .^  And  it  was  held 
that  if  the  farmer  of  a  market  erects  so  many  stalls  as  not  to 
leave  sufficient  room  for  the  market-people  to  stand  and  sell  their 
wares,*  so  that  for  want  of  room  they  are  forced  to  hire  the  stalls 
of  the  farmer,  the  taking  money  for  the  use  of  the  stalls  in  such  a 
case  is  extortion.^  Where  a  collector  of  post-horse  duty  demanded 
a  sum  of  money  of  a  person,  charging  him  with  having  let  out 
post-horses  without  paying  the  duty,  and  threatened  him  with  an 
exchequer  process,  and  he  thereon  gave  him  a  promissory  note 
for  £5,  which  was  afterwards  paid  and  the  proceeds  handed 
over  to  the  farmer  of  the  post-horse  duties,  it  was  held  to  be  an 
extortion."  ^^ 

§  895.  1.  American.  —  Some  of  the  cases  thus  cited  by  Russell 
show  forms  of  extortion  which  could  not  be  practised  in  this 
country ;  yet  all  are  instructive,  as  illustrating  the  principle  on 
which  this  offence  rests.    For  example,  — 

2.  Fees  in  Advance.  —  The  rule,  settled  in  England,^^  that  ex- 
tortion may  be  committed  by  an  officer  demanding  his  fees  in 
advance,  has  been  expressly  adopted  in  this  country.^  Still  it  was 
adjudged  in  New  Jersey  not  to  be  extortion  for  a  justice  of  the 
peace  to  require  his  fees  when  the  complaint  in  a  criminal  case  is 
made.^^ 


1  3  Inst.  149 ;  Hex  v.  Harrison,  1  East 
P.  C.  382. 

a  Hescott's  Case,  1  Salk.  330. 
>  Empson  n,  Bathunt,  Hnt.  52. 

•  Stotesbnpy  ».  Smith,  2  Bnr.  924. 

•  Williams  v.  Lyons,  8  Mod.  189. 

•  Rex  17.  Bronghton,  Trem.  P.  C.  Ill  r 
Reg.  V.  Tracy,  6  Mod.  178. 

7  Rex  V.  Bnrdett,  1  Ld.  Raym.  148. 

8  Rex  V.  Roberts,  4  Mod.  101. 
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*  Rex  V,  Bnrdett,  1  Ld.  Raym.  148. 

w  Rex  V.  Higgins,  4  Car.  &  P.  247. 

u  Ante,  §  394 ;  Rex  v.  Bunes,  6  Mod. 
192,  W.  Jones,  65 ;  Heecott's  Case,  1  SaUc. 
330. 

"  C.  V.  Bagley,  7  Pick.  279 ;  S.  ». 
Maires,  4  Vroom,  142;  S.  v.  Vasel,  47 
Mo.  444 ;  S.  v,  Vasel,  47  Mo.  416. 

u  Lane  t^.  S.  20  Vroom,  673. 
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3.  Wliere  None  by  Law.  —  If  under  the  circumstances  no  fee 
can  be  claimed,  it  is  extortion  corruptly  to  demand  and  receive 
one.^  Where  a  cause  before  a  justice  of  the  peace  was  discontin- 
ued by  laches  of  the  plaintiff,  but  the  justice  adjourned  it  and 
afterward  gave  judgment  for  him,  receiving  from  the  defendant 
the  amount  of  the  debt,  together  with  12^  cents  for  bis  fees, 
under  the  pretence  of  there  being  a  valid  judgment  rendered, — 
die  court  held  the  taking  of  the  12}  cents  to  be  extortion,  if  the 
jury  should  believe  that  the  magistrate  acted  from  a  corrupt 
motive.^ 

4.  Not  within  Official  Duty. —  An  officer  who  performs  services 
not  within  the  duties  of  his  office,  may  lawfully  receive  pay  for 
them.' 

IV.  The  Act  must  proceed  from  a  Corrupt  Motive. 

§  896.  Defined.  —  Nothing  carefully  done  from  motives  which 
the  law  recognizes  as  honest  and  upright,  is  punishable  as  a 
crime.^  And  it  is  always  held  that  extortion  proceeds  only  from 
a  corrupt  mind.* 

§  397.  Perqnisitea.  —  Hawkins,  writing  of  the  Statute  of  Westm. 
1,0. 26,*  deemed  only  conj&rmatory  of  the  common  law,  says  :  "  It 
hath  been  holden  that  the  fee  of  twenty  pence,  commonly  called 
the  bar  fee,  which  hath  been  taken  time  out  of  mind  by  the 
sheriff  of  every  prisoner  who  is  acquitted,  and  also  the  fee 
of  one  penny  which  was  claimed  by  the  coroner  of  every  visne 
when  he  came  before  the  justices  in  eyre,  are  not  within  tho 
meaning  of  the  statute ;  because  they  are  not  demanded  by  the 
sheriff  or  coroner  for  doing  any  thing  relating  to  their  offices, 
bat  claimed  as  perquisites  of  right  belonging  to  them,  whether 
they  do  any  thing  or  not.  But  there  seemeth  to  be  no  necessity 
for  this  distinction ;  for  it  cannot  be  intended  to  be  the  meaning 
of  the  statute  to  restrain  the  courts  of  justice,  in  whose  integrity 

1  C.  V.  MitcheU,  3  Bnshi  25, 96  Am.  D.  460 ;  Hespnblica  v.  Hannnm,  1  Yeates,  71 ; 

192;  Cro08  v.  S.  1  Terg.  261  8.  v.  Bright,  2  Car.  Law  Repos.  634. 

*  P.  V.  Whalej,  6  Cow.  661.  ^  This  statute,  otherwise  cited  as  3 
<  Dntton  9.  The  City,  9  Philad.  597  ;  Edw.  1,  c.  26,  is.  —  "  And  that  no  sheriff 

P.  V.  Rainey,  89  DL  34;  White  v.  S.  56  nor  other  the  king*8  officer  take  any  re- 

Ga.  385  ;  ante,  §  390  (3).  ward  to  do  his  office,  bat  shall  be  paid  of 

^  Vol.  L  §  285  et  seq.  that  which  thej  take  of  the  king ;  and 

*  P.  V,  Whalej,  6  Cow.  661 ;  Jacobs  v.  he    that    so  doth  shall  yield    twice   as 
C.  S  Leigh,  709;  S.  v.  Stotts,  5  Blackf.  mach,  and  shaU  be  ponished  at  the  king's 

'    pleasure." 
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the  law  always  reposes  the  highest  confidence,  from  allowing 
reasonable  fees  for  the  labor  and  attendance  of  their  officers. 
For  the  chief  danger  of  oppression  is  from  officers  being  left  at 
their  liberty  to  set  their  own  rates  on  their  labor,  and  make  their 
own  demands ;  but  there  cannot  be  so  much  fear  of  these  abuses 
while  ihej  are  restrained  to  known  and  stated  fees,  settled  by 
the  discretion  of  the  courts,  which  will  not  suffer  them  to  be 
exceeded  without  the  highest  resentment."  ^ 

§  898.  Fees  added  to  Salary.  —  So  much  from  Hawkins  is 
doubtless  sound  in  law  at  the  present  day.  But  we  may  ques- 
tion the  following,  in  its  application  to  our  time  and  country: 
^^Also  it  having  been  found  by  experience  that  generally  it  is 
in  vain  to  expect  that  any  officers  who  depend  upon  a  known 
fixed  salary,  without  having  any  immediate  benefit  from  any 
particular  instances  of  their  duties,  should  be  so  ready  in  under- 
taking or  diligent  in  executing  them  as  they  would  be  if  they 
were  to  have  a  present  advantage  from  them,  it  hath  been  thought 
expedient  to  permit  them  to  take  certain  fees  in  many  cases." 
The  rest  of  what  follows  is  correct :  "  But  it  is  certain  that  they 
are  guilty  of  extortion  if  they  take  anything  more."  *  The  light 
of  the  present  time  should  be  deemed  sufficient  to  enable  men 
employed  on  salaries  to  do  their  duty  when  paid  once,  without 
the  stimulant  of  a  second  payment  for  each  instance  of  dis- 
charging the  obligation  they  assumed  in  accepting  office.^ 

§  399.  Usage  as  justifying  Ezcess  of  Fees,  fto.  —  We  have  some 
American  cases  to  the  question  whether  if,  following  a  general 
usage,  an  officer  takes  a  larger  fee  than  the  law  has  defined, 
or  demands  and  receives  the  prescribed  fee  before  it  is  due,  he 
can  rely  on  this  usage  in  defence  when  charged  with  extortion. 
There  is  a  Pennsylvania  case  wherein  the  opinion  seems  to  be 
that  he  can.^  On  the  other  hand,  it  was  directly  adjudged  in 
Massachusetts  that  he  cannot.^    The  motive  is  not  what  a  non- 


1  1  Hawk.  P.  C.  Curw.  ed.  p.  418,  419, 
§3. 

«  1  Hawk.  P.  C.  Curw.  ed.  p.  419,  §  4. 

*  No  Fee  aUowed.  —  In  Pennsylvania^ 
if  a  justice  of  the  peace  demands  and  re- 
ceives a  fee  for  a  service  for  which  none 
IS  allowed  by  law,  he  incnrs  the  penalty 
prescribed  for  taking  illegal  fees.  Over- 
charge.—  It  is  the  same  if  he  charges 
more  than  18}  cents  for  a  copy  of  his 
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proceedingB,  indnding  the  judgment,  this 
being  the  statotory  fee.  Si ro  mons  v.  Kelly, 
33  Pa.  190.  See  alao  Debolt  v.  Cincinnati, 
7  Ohio  St  237. 

*  Respablica  v.  Hannnm,  1  Teatea,  71. 

«  Lincoln  r.  Shaw,  17  Mass.  410;  Shat- 
tnck  V.  Woods,  1  Pick.  171 ;  C.v,  Bagley, 
7  Pick.  279.     But  see  C.  c.  Shed,  1  Ma«a. 
227.    The  first  two  of  these  cases  are 
only  ones  which  exactly  cover  the 
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profesBioual  man  would  call  corrupt,  but  it  is  such  legally.  For 
as  we  saw  in  the  preceding  volume,^  every  one  ia  conclusively 
presumed  to  know  the  faw,  and  to  know,  what  is  well  settled, 
that  there  can  be  no  custom  or  usage  made  legal  in  opposition 
to  a  statute;  consequently  if  the  fee  is  prescribed  by  law,  no 
individual  officer  can  excuse  himself  by  showing  that  other  officers 
have  violated  the  law,  or  that  he  himself  has,  as  often  as  he  had 
the  opportunity.  Even  Hawkins,  who,  we  have  seen,^  is  inclined 
to  hold  Ijie  rein  loosely  over  those  functionaries,  takes  substan- 
tially this  ground.'    And  still,  — 

§  399  a.  Fee  taken  under  Mistake  of  Law.  —  The  question  of 
the  effect  of  a  mistake  in  law  is,  in  a  caso  of  this  sort,  a  nice  one, 
and  one  upon  which  it  is  not  easy  to  lay  down  any  rule  with 
perfect  assurance  that  it  will  be  accepted  in  all  tribunals.  ^^  If," 
said  Beasley,  C.  J.,  in  a  New  Jersey  case,  ^^  a  justice  of  the  peace, 
being  called  upon  to  construe  a  statute  with  respect  to  the  fees 
coming  to  himself,  should,  exercising  due  care,  form  an  honest 
judgment  as  to  his  dues,  and  should  act  upon  such  judgment,  it 
would  seem  palpably  unjust,  and  therefore  inconsistent  with  the 
ordinary  grounds  of  judicial  action,  to  hold  such  conduct  crimi- 
nal, if  it  should  happen  that  a  higher  tribunal  should  dissent  from 
the  view  thus  taken,  and  should  decide  that  the  statute  was  not 
susceptible  of  the  interpretation  put  upon  it."  Therefore,  on  an 
indictment  against  a  magistrate  for  taking  illegal  fees,  he  may, 
the  court  deemed,  show  that  they  were  honestly  demanded  and 
received  under  a  mistake  of  his  legal  rights.^  There  are  some 
analogies  in  the  criminal  law  favoring  this  view.  And  in  a  case 
where  there  is  a  right  to  a  fee,  and  the  question  is  how  much,  and 
the  law  has  provided  no  reference  of  the  question  to  any  pei'son 
other  than  the  officer  taking  it,  probably  it  is  not  obnoxious  to 


of  the  text ;  and  in  them  the  proceeding 
waa  ciril  in  form,  for  the  recovery  of  the 
penalty,  but  the  mie  in  snch  circum- 
stances  is  the  same  as  though  the  pro- 
ceeding were  by  indictment.  In  New 
York  it  was  held  that  if  a  jostice  of  the 
peace  refuses  an  adjournment  because  the 
party  on  demanding  it  wiU  not  pay  his 
fees  for  drawing  a  bond,  he  is  indictable 
for  misdemeanor.  And  Marcy,  J.  ob- 
nerred :  "  The  magistrate  misapprehended 
his  duty  in  refusing  the  adjournment  nn- 
his  fees  for  drawing  the  bond  were 


paid.  The  payment  of  the  fees  was  not  a 
condition  precedent  to  the  adjournment  of 
the  cause;  and  the  magistrate  erred  in 
withholding  from  the  party  his  right  on 
account  of  the  non-payment  of  them."  P. 
V.  Calhoun,  3  Wend.  420,  421. 

1  Vol.  I.  §  292  et  seq. 

>  Ante,  §  398. 

»  1  Hawk.  P.  C.  Curw.  ed.  p.  418,  §  2. 
8.  P.,  Hex  V.  Seymour,  7  Mod.  382. 

*  Cutter  V.  8.  7  Vroom,  125,  128.  See 
post,  §  404. 
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established  principle  to  hold  that  for  the  particular  case,  and 
as  respects  criminal  liability,  the  honest  and  painstaking  decision 
of  the  officer  should  be  accepted  as  the  judgment  of  the  law.^ 

§  400.  Fee  taken  under  Mistake  of  Fact  —  If  the  mistake  is  of 
fact,^  and  it  proceeds  from  no  carelessness  or  other  fault,  beyond 
controversy  it  will  in  our  criminal  jurisprudence  excuse  the  act 
which  otherwise  would  be  extortion.  Thus,  whei*e  in  England  a 
clerk  to  justices  of  the  peace  demands  and  receives  a  fee  for  the 
taking  of  recognizances  as  for  a  principal  and  two  sureties,  there 
being  really  but  one,  he  commits  no  offence  and  incurs  no  for* 
feiture  under  26  Geo.  2,  c.  14,  §  2,  if  he  believes  that  there  are 
two  sureties.  Said  Lord  Campbell,  C.  J. :  ^'  On  the  point  whether 
an  offence  has  been  committed  by  the  defendant  acting  in  igno- 
rance of  the  fact,  I  am  clearly  of  opinion  that  the  complaint  fail& 
Actus  nonfood  reum  nisi  mens  sit  rea»^^  ^ 

Y.   What  must  be  the  Thing  obtained. 

§  401.  Of  Value  —  Agreement.  —  In  the  facts  of  most  cases, 
what  is  obtained  is  money.  A  mere  agreement  to  pay  is  insuffi- 
cient ;  *  for  it  is  void  and  worth  nothing.  But  probably  anything 
of  value  will  suffice.    It  need  not  be  money.*    Yet  — 

§  402.  Under  Bututes.  —  Sometimes  a  statute  specifies  the 
thing  forbidden  to  be  taken;  then  the  indictment,  to  be  good 
tliereunder,  must  specify  the  particular  thing,  and  it  must  be 
proved.* 

YI.  Statutes^  English  and  American^  relating  to  this  Subject 

§  408.  Bngiiah.  —  From  the  early  periods  in  England  there 
have  been  statutes  against  extortion,  though  it  is  equally  in- 
dictable under  the  prior  common  law.^  The  English  statutes  are 
multitudinous;  yet  of  all  which  were  passed  before  the  settle- 
ment of  this  country,  no  one  seems  to  be  with  us  of  any  practical 
consequence.® 

^  Stat.  Crimes,  §  805,  806.     And  see         ^  Rex  v.  Burdett,  1  Ld.  Rajm.  US. 

the  whole  discussion  there  on  Election  See  Reg.  v,  Johnson,  U  Mod.  62;  S.  o. 

Offences.  Stotts,  3  Blackf.  460. 

«  Vol.  I.  §  292  et  seq.  e  Garner  v.  S.  5  Yerg.  160. 

•  Bowman  v.  Blyth,  7  EUis  &  B.  26, 43.  1  See  1  Hawk.  P.  C.  Curw.  ed.  p.  418. 

*  C.  V.  Cony,  2  Mass.  523  r  C.  v.  Pease,  •  The  principal  statute  mentioned  by 
16  Mass.  91 ;  Rex  v.  Bnrdett,  1  Ld.  Raym.  Hawkins  is  that  quoted  ante,  §  397  and 
148.    But  see  ante,  §  394.  note,  of  Westm.  1  (3  £dw.  1 ),  c  26.   It  is 
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§404.1.  American.  —  In  the  United  States  there  are  many 
statutes,  not  ordinarily  abrogating  the  common  law,^  but  furnish- 
ing additional  remedies  against  officers  committing  this  offence. 
They  have  not  called  forth  such  expositions  of  general  principles 
as  render  advisable  other  mention  of  them  than  a  reference  in  the 
notes.^  In  Ohio,  the  office  of  township  treasurer  being  abolished 
in  Cincinnati,  and  its  duties  transferred  to  the  county  treasurer 
of  Hamilton  County,  it  was  held  that  he  could  not  charge  the  fees 
of  a  township  treasurer ;  because  no  officer  whose  compensation 
is  by  fees  can  have  a  fee  for  a  particular  service  unless  the  law 
specifically  gives  it  him.  "  Fees,"  said  J.  R.  Swan,  J.,  "  are  not 
allowed  upon  an  implication ;  but  if  they  were,  the  implication 
in  this  case  is  that  the  legislature,  if  they  intended  to  give  the 
fee  of  a  township  treasurer  to  a  county  treasurer,  would  have 
said  80."' 

2.  The  Intent. — The  general  statutory  words,  "shall  receive 
or  take  by  color  of  his  office  any  fee  or  reward  whatsoever  not 
allowed  by  the  laws  of  this  State  for  doing  his  office,"  were  held 
not  to  preclude  inquiry  into  the  intent,  but  the  common-law  rule 
governed  the  statute.^ 


YII.   Remaining  and  Connected  QuentionB. 

§  405.  Misdemeanor  —  Panishment.  — Extortion  is  misdemeanor 
at  the  common  law,  punishable,  therefore,  by  fine  and  imprison- 
ment ;  *  "  also,"  adds  Hawkins,  "  by  a  removal  from  the  office  in 
the  execution  whereof  it  was  committed."  * 

§  406.   Acoessorlea  —  Persons   not   OflBcers.  —  Whether  a  non- 


bat  declaratorj  of  the  common  law ;  and 
neither  Kilty  nor  the  Pennsjlvania  judges 
in  their  Keport,  3  Binn.  595,  mention  it 
among  acta  applicable.  For  a  decision  on 
33  Geo.  8,  c  52,  §  62,  see  In  re  Douglas,  3 
Q.  B.  S25, 3  Gale  &  D.  509.  On  7  &  8 
Vict  c.  84,  §  79,  Keg.  v.  Badger,  6  EUis 
&  B.  137,  34  Eng.  L.  &  Eq.  326. 

1  U.  8.  V.  Deaver,  14  Fed.  Rep.  595 ; 
C.  0.  Bagley,  7  Pick.  279 ;  Shattuck  v. 
Woods,  I  Pick.  171.  The  Pennsylvania 
and  Illinois  statutes  supersede  the  com- 
mon law  to  some  extent.  C.  v.  Brans,  13 
S.  k  R.  426 ;  Pankey  9.  P.  1  Scam.  80. 

«  Gallagher  v.  Neal,  8  Pa.  (P.  &  W.) 
183;  Reed  v.  Cist,  7  S.  &  R.  183;  C.  v, 
Erans,  13  S.  &  R.  426;  C.  v.  Bagley,  7 


Pick.  279;  Shattuck  v.  Woods,  1  Pick. 
171;  Lincoln  i;.  Shaw,  17  Mass.  410; 
Dunlap  V.  Curtis,  10  Mass.  210;  Run- 
nells  i;.  Fletcher,  15  Mass.  525;  C.  v} 
Shed,  1  Mass.  227;  C.  v.  Murphy,  12 
Allen,  449;  S.  v.  Brown,  12  Minn.  490; 
S.  r.  Lawrence,  45  Mo.  492 ;  S.  v.  Maires, 
4  Vroom,  142;  S.  v.  Bruce,  24  Me.  71; 
White  ».  S.  56  Ga  385;  Tinsley  v.  Kirby, 
8  S.  C.  113;  Collier  v.  S.  55  Ala  125; 
Stat.  Crimes,  §  217,  346,  note. 

•  Debolt  V,  Cincinnati,  7  Ohio  St.  237, 
239. 

<  Cutter  V.  S.  7  Vroom,   125;   ante, 
§  399  a. 

s  Ante,  §  55. 

•  1  Hawk.  P.  C.  Curw.  ed.  p.  419,  §  5. 

238 


§  408  aP£CIFIG  OFFENCES.  [BOOK  Z. 

official  person  who  abets  an  officer  in  this  offence  commits  ex- 
tortion is  not  quite  certain  on  the  authorities;  but  it  has  been 
held  that  sevei*al  may  be  made  joint  defendants  in  one  indict- 
ment, whence  the  inference  seems  to  be  that  the  law  does  not 
require  each  to  be  an  officer  if  only  one  is  such.^  Yet  two  offi- 
cers —  for  example,  two  justices  of  the  peace  —  may  by  acting  in 
concert  commit  the  joint  offence.^ 

§  407.  Non-ofllcial  Threats.  —  It  is  criminal  at  the  common  law 
to  extort  money  from  one  by  a  threat  to  indict  him  for  perjury. 
As  to  which,  Holt,  C.  J.,  said :  ^^  If  a  man  will  make  use  of  a 
process  of  law  to  terrify  another  out  of  his  money,  it  is  such  a 
trespass  as  an  indictment  [for  it]  will  lie."  ^  But  here  we  come 
to  what  is  for  consideration  in  another  chapter.^ 

§  408.  Bztortlon  from  Corporation.  —  There  may  be  an  extor- 
tion from  a  county  ^  or  other  corporation,  the  same  as  from  an 
individual. 

1  See  1  Ru£8.  Crimes,  Sd  Eng.  ed.  144.         «  Poet,  §  1201. 

s  Reg.  V.  llsdale,  20  U.  C  Q.  B.  272.  «  S.  v.  Moore,  Smith,  Ind.  316, 1  Ind. 

*  Reg.   I*.  Woodward,  11    Mod.   137.  548. 
See  S.  v.  Bruce,  24  Me.  71 ;  ante,  §  392. 


For  FALSE  IMPRISONMENT,  see  Kidnappiko  and  False  Impbibonmekt. 
FALSE  NEWS,  see  Vol.  I.  §  472  et  seq.,  540. 
FALSE  PERSONATING,  see  ante,  §  152-155 ;  post,  §  439, 440;  Vol.  L  §  468  (6). 
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CHAPTER  XIX. 

FALSE  PRETENCES. 

§  409.  IntiodactioD. 

410-414.  General  Doctrine  and  Statutes. 

415-459.  What  U  a  False  Pretence. 

460-475.  What  must  concur  with  the  False  Pretence. 

476-484.  What  Property  mnst  be  obtained. 

485-488.  Remaining  and  Connected  Qaestions. 

CoQSQit,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  162-198 ;  Dir. 
^  ^'  1 418-^434.  For  nnmeroos  incidental  qnestions,  see  the  indexes  to  this  series  of 
^b.   And  compare  with  the  title  Cheats  at  Common  Law. 

§  409.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine  and  the  Statutes  ;  II.  What  is  a  False  Pretence ; 
^n.  What  must  concur  with  the  False  Pretence  to  constitute  the 
Statutory  Cheat ;  IV.  What  must  be  the  Property  obtained ;  V. 
Bemaming  and  Connected  Questions. 

I.  The  General  Doctrine  and  the  StatiUes, 

§  410.  1.  Already  —  in  this  volume,  under  the  title  Cheats  at 
Common  Law,  we  have  considered  the  general  doctrine  of  de- 
frauding individuals  and  the  public  by  false  tokens,  both  under 
the  ancient  unwritten  law  and  the  declaratory  Statute  of  88 
Hen.  8,  c.  l.^ 

2.  In  this  Chapter,  —  we  are  to  contemplate  the  later  or  false- 
pretence  statutes  and  their  interpretations. 

3.  These  Btatutee  —  were  enacted  to  supply  defects  in  the 
earlier  law  which,  as  trade  increased,  was  plainly  seen  not  to  go 
br  enough  in  the  protection  of  fair  dealing  against  knavery.' 
They  were  first  enacted  in  England,  and  at  diiferent  times  were 
there  re-enacted  with  improvements.  The  American  statutes  are 
in  substance  copied  from  the  English.^    Therefore,  to  the  proper 

1  Ante,  §  141  et  leq.  292;   P.  v.  Stone,  9  Wend.   182;   S.  v. 

*  Vol  L  {  585,  586.  Rowley,  12  Conn.  101  ;  C.  v,  Warren,  6 

<  See  P.  p.  Clongh,  17  Wend.  351,  31  Mara.  72;  C.  t*.  WilgUB,  4  Pick.  177;  C.  v. 

Am.  D.  303 ,  P.  V,  Johnson,  12  Johns.  Hulburt,  12  Met.  446. 
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understanding  of  our  subject,  and  the  decisions  upon  it,  the 
English  statutes,  whether  i*epealed  or  in  force,  ai*e  important. 
The  principal  ones  are  the  following:  — 

§  411.  1.  30  Ooo.  2.  —  The  earliest  of  these  English  enact- 
ments, now  repealed  in  England,  yet  the  basis  of  decisions  every 
day  cited  in  our  coui*ts,  is  80  Geo.  2,  c.  24,  §  1.  It  provides 
^^  that  all  persons  who  knowingly  and  designedly,  by  false  pre- 
tence or  pretences,  shall  obtain  from  any  person  or  persons 
money,  goods,  wares,  or  merchandise,  with  intent  to  cheat  or 
defraud  any  person  or  persons  of  the  same,  .  .  .  shall  be  deemed 
offenders  against  law  and  the  public  peace,"  and  punished  by 
fine,  imprisonment,  &c}  But  this  statute  having  been  found 
defective  in  not  affording  protection  against  obtaining  clioses  in 
action  by  false  pretences, — 

2.  52  Gtoo.  3.  —  The  Statute  of  52  Geo.  3,  c.  64,  §  1,  now  also 
repealed,  was  added.  By  it,  ^^  all  persons  who  knowingly  and  de- 
signedly, by  false  pretence  or  pretences,  shall  obtain  from  any 
person  or  persons  or  from  any  body  politic  or  corporate  any 
money,  goods,  wares,  or  merchandise,  or  any  bond,  bill  of  ex- 
change, bank-note,  promissory  note,  or  other  security  for  the 
payment  of  money,  or  any  warrant  or  order  for  the  payment  of 
money  or  delivery  or  transfer  of  goods  or  other  valuable  thing, 
with  intent  to  cheat  or  defraud  any  person,  &c.,  shall  be  deemed 
offenders  against  law  and  the  public  peace,  and  shall  be  liable  to 
be  prosecuted  and  punished  in  like  manner  as  if  they  had  know- 
ingly and  designedly,  by  false  pretence  or  pretences,  obtained  any 
money,  goods,  wares,  or  merchandise  from  any  person  or  per- 
sons with  intent  to  cheat  or  defraud  any  person  or  persons  of  the 
same."  « 

§  412.  7  &  8  Geo.  4.  — Following  these  statutes  and  repealing 
them,  and  repealing  33  Hen.  8,  c.  1,^  respecting  privy  false 
tokens,^  came  7  &  8  Geo.  4,  c.  29,  §  58,  since  likewise  repealed. 
It  recites  that  "  a  failure  of  justice  frequently  arises  from  the 
subtile  distinction  between  larceny  and  fraud ; "  *  and  for  remedy 
thereof,  enacts  "  that  if  any  person  shall,  by  any  false  pretence, 
obtain  from  any  other  person  any  chattel,  money,  or  valuable 
security,  with  intent  to  cheat  or  defraud  any  person  of  the  same, 

1  See  2  East  P.  C.  827.  *  1  Deac.  Crim.  Law,  227.     Strictly, 

9  See  1  Hawk.  P.  C.  Curw.  ed.  p.  321.      the  repeal  was  by  7  &  8  Geo.  4,  c  27. 
•  Ante,  §  143  (2).  ^  Ante,  §  165, 166. 
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every  such  offender  shall  be  guilty  off  a  misdemeanor/'  and  pun- 
ished, &c.  And  it  provides  ^^  that  if  upon  the  trial  of  any  person 
indicted  for  such  misdemeanor,  it  shall  be  proved  that  he  obtained 
the  property  in  question  in  any  such  manner  as  to  amount  in  law 
to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be  ac- 
quitted of  such  misdemeanor,  .  .  .  and  no  person  tried  for  such 
misdemeanor  shall  be  liable  to  be  afterwards  prosecuted  for  lar- 
ceny upon  the  same  facts."  ^ 

§  413.  24  A  25  Viot.  —  The  statute  at  present  in  force  in 
England  is  24  &  25  Vict  c.  96,  §  88  (a.  d.  1861),  as  follows : 
"  Whosoever  shall  by  any  false  pretence  obtain  from  any  other 
person  any  chattel,  money,  or  valuable  security,  with  intent  to 
defraud,  shall  be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  &c.     Provided  that  if  upon  the  trial  of 
any  person  indicted  for  such  misdemeanor  it  shall  be  proved  that 
he  obtained  the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  en- 
titled to  be  acquitted  of  such  misdemeanor ;  and  no  person  tried 
for  such  misdemeanor  shall  be  liable  to  be  afterwards  prosecuted 
for  larceny  upon  the  same  facts ;  provided  also  that  it  shall  be 
sufficient  in  any  indictment  for  obtaining  or  attempting  to  obtain 
any  such  property  by  false  pretences,  to  allege  that  the  party 
accused  did  the  act  with  intent  to  defraud,  without  alleging  an 
intent  to  defraud  any  particular  person,  and  without  alleging  any 
ownership  of  the  chattel,  money,  or  valuable  security ;  and  on  the 
trial  of  any  such  indictment,  it  shall  not  be  necessary  to  prove  an 
intent  to  defraud  any  particular  person,  but  it  shall  be  sufficient 
to  prove  that  the  party  accused  did  the  act  charged  with  an 
intent  to  defraud." 

§414.  1.  American.  —  While,  as  already  said,  our  American 
statutes  of  false  pretences  are  copied  in  substance  from  the 
Engllgh,  there  are  more  or  less  minor  differences.  It  seemed 
desirable  here  to  present  the  principal  English  ones,  because  of 
fte  great  numbers  of  cases  upon  them,  and  because  otherwise  they 
would  not  be  of  convenient  access  to  the  reader.  But  to  give 
in  like  manner  the  multitudinous  American  enactments  would 
occupy  more  of  our  space  than  can  be  spared  ;  besides,  it  is  not 
necessary,  since  every  practitioner  will  have  before  him  those  of 

^  See  2  Rom.  Crimesi  dd  Eng.  ed.  287. 
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his  own  State,  and  such  differences  as  are  important  to  a  general 
understanding  of  the  subject  will  be  pointed  out  as  we  proceed. 

2.  Bnglish  Meaziings.  —  From  the  cases  cited  in  a  preceding 
notc,^  and  from  a  general  doctrine  of  statutory  interpretation,^  we 
learn  that  our  courts  should  and  do,  in  expounding  our  own 
statutes,  follow  in  a  general  way  the  English  interpretations. 

8.  Dootiine  defined.  —  The  doctrine  of  this  chapter,  to  be  more 
minutely  explained  in  the  subsequent  sub-titles,  is,  in  brief,  that 
this  offence  is  constituted  whenerer  one  to  defraud  another  states 
to  him  as  fact  what  he  knows  to  be  untrue,  for  the  purpose  of 
procuring  from  him  some  valuable  thing  within  the  terms  of  the 
statute ;  whereupon  the  other,  belicTing  the  untruth  and  under 
the  influence  thereof,  delivers  or  otherwise  transfers  the  thing  to 
the  defrauder.' 

II.   What  is  a  False  Pretence, 

§  415.  1.  Interpretation  Strict.  —  As  against  defendants,  these 
statutes,  like  all  other  criminal  ones,  must  be  construed  strictly, 
and  nothing  not  within  their  words  be  held  to  be  within  their 
meaning;^  on  the  other  hand,  in  favor  of  defendants,  the  con- 
struction is  liberal.^    So  that  — 

2.  Teohnioal.  —  The  word  "  pretence,"  instead  of  being  under- 
stood exactly  in  the  popular  sense,  has  obtained  a  legal  and  tech- 
nical one.'  Or,  recurring  to  the  popular  meaning,  "  there  may 
be,"  in  the  language  of  Oross,  J.,  *'  false  pretences  not  within  the 
statute."  7 

^  Ante,  §  410,  note.  *  Stat.  Crimes,  §  191  et  seq. 

3  Stat.  Crimes,  §  97,  242.  *  Stat.  Crimes,  §  133,   196,  227-231  ; 

^  It  is  perhaps  needless  to  cite  aathori-  Vol.  I.  §  586. 
ties  to  this  proposition ;  because,  not  de-         ^  McKenzie  «.  S-  6  Eng.  594.    And  see 

pending  upon  any  one  or  any  half-dozen  Stat  Crimes,  §  268,  269 
cases,  it  is  the  result  of  all  viewed  in  com-         ^  Rex  v.  Fuller,  2  East  P.  C.  837  ; 

bination,  and  of  the  law's  reasonings  on  Wallace  r.   S.   11   Lea,  542.     And  see 

the  entire  subject.    But  it  may  be  con-  Stat.  Crimes,  §  133,  231 ,  Vol.  I.  §  585, 

▼enient  to  look  at  the  doctrine  in  its  parts  586.     Illustrative  cases  are  P.  v.  Cook, 

in  such  cases  as  Shaffer  v.  S.  82  Ind.  221 ;  41  Hun,  67 ,  S.  v.  Hmmons,  58  Ind.  98 ; 

Buntain  V.  S.  15  Tex.  Ap.  515;  Jones  ir.  Reg.  v.  BnU,  13  Cox  C  C.  608;   C.  v. 

S   8  Tex.  Ap  648;  Norris  t;.  S.  25  Ohio  Stevenson,  127  Mass.  446;  Reg.  r.  Powell, 

St.  217,  18  Am.  R.  291 ;  S.  v.  Vickery,  19  15  Cox  C.  C.  568;  S.  ».  Vickery,  19  Tex. 

Tex.  326  ;  Reg.  v.  Evans,  Leigh  &  C.  252,  826 ;  S.  v.  Gross.  62  Wis.  41 ;  P.  v.  Reavey, 

9  Cox  C.  C.  238;   Lindsay  v.  Cundy,  2  38  Hun,  418,  39  Hun,  364;  P.  r.  Genet,  19 

Q.  B.  D.  96,  13  Cox  C.  C.  583  ;  Pendry  v,  Hun,  91 ;  Kennedy  i*.  S.  34  Ohio  St.  310; 

S.  I8Fla.  191;  Carlisle  v.  S.  76  Ala.  75;  S.  v.  Nichols,  Houst.  Crim.  114;   C.  v. 

Thome  v.  Turck,  10  Daly,  327 ;  Rex  r.  Devlin,  141  Mass.  423. 
Ledbitter,  1  Moody,  76;  In  re  Snyder^  17 
Kan.  542. 
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3.  Defined.  —  A  false  pretence  is  such  a  fraudulent  representa- 
tion of  an  existing  or  past  fact,  by  one  who  knows  it  not  to  be 
true,  as  is  adapted  to  induce  the  person  to  whom  it  is  made  to 
part  with  something  of  Talue.^    And  — 

4.  Other  Blementa.  —  When  to  this  false  pretence  the  before- 
stated'^  other  elements  are  added,  the  statutory  cheat  by  false 
pretences,  elucidated  in  this  chapter,  is  complete.^  Descending 
now  to  the  particulars  of  the  false  pretence, — 

§  416.  "  Symbol  or  Token  "  —  *•  Pretence."  —  We  saw,  in  an 
earlier  chapter,  what  is  a  false  token  or  symbol.^  Some  Ameri- 
can statutes  add  the  words  **  symbol  or  token  "  to  "  pretence ; "  * 
and  in  those  which  do  not,  the  latter  word  alone  must  doubtless 
be  construed  as  co^xtensire  in  meaning  with  the  three  com- 
bined. For  whatever  is  a  false  symbol  or  false  token  is  plainly 
a  false  pretence.^ 

§  417.  1.  "  False  "  —  XSrroneooi  Belief.  —  By  the  terms  of  the 
statutes  the  pretence  must  be  ^^  false." '  And  undoubtedly  if  it  is 
not  false,  though  believed  to  be  so  by  the  person  employing  it,  it 
is  insufficient.    Thus,  — 

2.  Bank-note.  —  If  one  passes  as  good  the  note  of  a  bank  which 
has  stopped  payment,  yet  if  at  the  trial  it  is  discovered  that  there 
is  some  solvent  party  liable  on  it,  he  cannot  be  convicted  of  this 
cheat.  For  whatever  he  meant,  he  has  in  fact  committed  no 
fraud.® 


>  S.  p.  Haines,  23  S.*C.  170, 173 ;  S.  v, 
De  Lay,  93  Ma  98, 102 ;  S.  v.  Vandimark, 
85  Ark.  896.    And  see  8.  v.  Vanderbilt,  3 
Datcher,  328 ;  C.  v.  Hutchinson,  1  Pa.  Xaw 
Jour.  Rep.  302 ;  S.  v.  Even,  49  Mo.  542  ; 
Scott  V.  P.  62  Barb.  62;  S.  v.  Penley,  27 
Conn.  587.     Anotber  Definition.  —  In 
Afassachnsetts,  a  false  pretence  was  de- 
fined  to  be  ''a  representation  of  some 
fact  or  circnmstance  calculated  to  mis- 
lead, which  IS  not  true."    C.  v.  Drew,  19 
Pick.  179,  184,  bj  Morton,  J.    And  see 
Reg.  V,  Woolley,  1  Den.  C.  C.  559,  1  Eng. 
L.  &  Eq.  537,  4  New  Seas.  Cas.  341, 
Temp.  &  M.  279;  Reg.  v.  Henderson, 
Car.  &  M.  328. 
s  Ante,  §414  (3). 

<  S.  V.  Phifer,  65  N.  C.  321 ;  Bowler  v. 
&  41  Missis.  570. 
4  Ante,  §  145-158. 
*  See  C.  r.  Henry,  22  Pa.  253 ;  S.  r. 


Layman,  8  Blackf.  330;  P.  v.  Gates,  13 
Wend.  311. 

*  For  example,  compare  ante,  §  145- 
158,  with  S.  r.  Vanderbilt,  3  Dntcher, 
328;  Reg.  v.  Prince,  Law  Rep.  1  C.  C. 
150,  11  Cox  C.  C.  193. 

'  P.  V.  Tompkins,  1  Par.  Cr.  224. 

8  Rex  V.  Spencer,  3  Car.  &  P.  420. 
This  was  a  jury  case,  and  Gaselee,  J. 
said :  **  On  this  evidence  the  prisoner 
must  be  acquitted  ;  because,  as  it  appears 
that  the  note  may  ultimately  be  paid,  I 
cannot  say  that  the  prisoner  was  guilty  of 
a  fraud  in  passing  it  away."  The  evidence 
in  this  case  failed  to  prove  even  a  depre- 
ciation in  the  real  value  of  the  note.  It 
seems  to  me  that  the  pretence  might  be 
false  and  adequate  within  the  statute 
though  the  note  was  not  worthless;  as, 
suppose  it  was  really  of  half  of  its  nominal 
value,  yet  passed  on  the  representation  of 
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§  418.  How  many  Pretenoes.  —  There  need  be  only  one  false 
pretence.  Though  several  are  set  out  in  an  indictment,  yet  if 
any  one  is  proved,  —  being  such  as  truly  amounts  in  law  to  a 
false  pretence,  —  the  indictment  is  sustained.^ 

§  419.   Promisej  Mingled  PromiBe,  and  Assertion  of  Fact :  — 

1.  Doctrine  defined.  —  A  promise  is  not  a  pretence.^  But  a 
sufficient  false  assertion  of  fact  is  not  less  a  false  pretence  though 
with  it  a  promise  is  blended.^    To  illustrate,  — 

2.  To  do  — To  pay.  —  If  a  man  says  he  will  do  a  thing  which 
he  does  not  mean  to  do,-  —  as,  that  lie  will  pay  for  goods  on  de- 
livery, his  purpose  being  to  defraud  the  seller  of  them, — the  case 
is  not  within  the  statute.*     So,  — 

8.  ""Would  teU." — An  allegation  in  an  indictment  that  the  de- 
fendant falsely  pretended  he  "  would  tell"  the  prosecutor  where 
certain  strayed  animals  were,  on  being  paid  a  sovereign,  was  held 
insufficient.  The  proof  was  that  he  pretended  he  knew  and  would 
tell ;  and  the  judges  said  the  indictment  should  have  stated  that 

its  being  of  full  valne ;  but  the  prosecutor,  passing  of  a  bill  of  a  broken  bank  at  its 

to  convict,  must  prove  this  depreciation,  nominal  yalue»  by  one  who  knowing  it  to 

And  I  think  this  view  is  sustained  by  ju-  be  nearly  if  not  quite  worthless  represents 

dicial  dicta,  taken  in  connection  with  the  it  to  be  of  such  value,  is  an  indictable  false 

case  itself,  in  Reg.  v.  £vans,  Bell  C.  C.  pretence  although  it  may  be  of  some  value. 

187,  8  Cox  C.  C.  257,  particularly  as  re-  C.  v.  Stone,  4  Met.  43.     See  also  S.  v. 

ported  by  Bell.    There  a  five-pound  note  Lurch,  12  Or.  95. 

was  passed  ;  it  was  proved  to  be  that  of  a  ^  S.  t*.  Dunlap,  24  Me.  77 ;  S.  o.  Mills, 

private  bank  no  longer  in  escistence,  which  17  Me.  211 ;  P.  r.  Uaynes,  14  Wend.  546, 

had  paid  a  dividend  of  2«.  4d,  in  the  28  Aia.  D.  530 ;  S.  v.  Vandimark,  35  Ark. 

pound  i  and  a  neighboring  bank  had  re-  396 ;  Reg.  v.  Hewgill,  Dears.  315, 24  Eng. 

fused  to  change  it.    The  chairman  of  the  L.  &  Eq.  556 ;  Bielschofsky  v.  P.  5  Thomp. 

sessions,  at  the  trial,  had  submitted  it  to  &  C.  277 ;  Crim.  Pro.  II.  §  171. 

the  jury  to  determine,  as  a  ground  for  '  Ryan  v.  S.  45  Ga.  128;  Reg.  v.  Gem- 

their  verdict,  whether  the  note  was  or  not  mell,  26  U.  C.  Q.  B.  312 ;  S.  v.  Evers,  49 

of  no  value.    And  the  judges  held  that  the  Mo.  542 ;  Colly  v.  S.  55  Ala.  85 ;  Reg.  r. 

case  had  not  been  correctly  submitted.  Woodman,  14  Cox  C.  C.  179;  S.  v.  Colly, 

Said  Pollock,  C.  B. :  "  Probably  this  case  39  La.  An.  841 ;  S.  v.  De  Lay,  93  Mo.  98  ; 

might  have  been  left  to  the  jury  in  such  S.  v.  Haines,  23  S.  C.  170;  P.  v.  Blan- 

a  way  that  the  verdict  of  guilty  might  chard,  90  N.  Y.  314;  C.  v,  Moore,  99  Pa. 

have  warranted  the  sustaining  of  the  con-  570. 

viction.    Had  the  prisoner  represented  the  >  S.  v,  Cowdin,  28  Kan.  S69 ;    S«  v. 

note  to  be  of  five-pound  value  when  she  Vorback,  66  Mo.  168. 

knew  it  was  not  of  that  value,  and  the  jury  *  Rex  v.  Goodhall,  Rubs,  ft  Ry.  461. 

had  found  the  false  pretence,  and  that  the  Not  meaning  to  i>ay.  —  Merely  to  bay 

note  was  of  less  value  than  the  £5  to  her  goods  without  the  expectation  of  paying^ 

knowledge,  it  would  have  been  sufficient  for  them  does  not  constitute  an  indictable 

to  sustain  a  verdict  of  guilty."    p.  191.  false  pretence.    Teffti;.  Windsor,  17  Mich. 

8.  p.  by  Crowder,  J.  p.  192.    So  likewise  486. 
in  Massachusetts  it  was  held  that  the 
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he  pretended  to  know,  in  which  case  the  conviction  would  have 
been  sustained.^     Again, — 

4.  "  T77iU."  —  A  pretence  by  the  defendant  that  he  will  pay  over 
moneys  which  he  may  receive,^  or  will  make  an  assignment  of  a 
particular  chose  in  notion^  is  insufficient,  because  it  is  merely  a 
promise ; '  as  is  also  the  pretence,  the  defendant  being  a  physi- 
cian, that  he  will  cure  a  person  of  the  pox  in  three  weeks>  In 
the  nature  of  a  promise  is  any  representation  of  a  — 

§  420.  1.  Fatnre  Bvent.  —  It  is  not  a  false  pretence  to  state, 
whether  in  the  form  of  a  promise  or  in  any  other  form,  what  one 
deems  the  future  will  bring  forth  ;  a  pretence  must  relate  either 
to  the  past  or  to  the  present*    Thus, — 

2.  "About  to,"  &o.  —  A  representation  to  one  that  his  goods, 
are  about  to  be  attached,  is,  however  falsely  made,  not  a  false- 
pretence.^    But  — 

8.  Haying  'Warrant.  —  Where  a  person  falsely  told  another  that . 
he  had  a  warrant  to  arrest  his  daughter  for  an  offence  punish- 
able by  fine  and  imprisonment,  and  thereby  obtained  valuables-, 
from  him,  there  being  thus  a  false  statement  as  to  the  presenl)  as^ 
well  as  the  future,  the  case  was  held  to  be  within  the  statute*^' 
So,— 

4.  EbiTing  Halves  of  Bank-notaa.  —  Where  one  enclosed'  some 
halves  of  bank-notes  in  an  order  for  goods  by  mail,  after  parting 
with  the  corresponding  halves,  and  the  jury  found  that  the  pre* 
tence  of  having  those  corresponding  halves  accompanied  the 
promise  to  pay,  a  conviction  for  obtaining  the  goods  by  false 
pretences  was  sustained.^    Again, — 

5.  Having  Brother,  Ao.  —  If  one  obtains  a  loan  by  falsely  saying 
that  he  has  a  brother  who  is  a  nobleman  and  is  bringing  him  < 
money,  which  he  will  apply  in  payment,  he  commits  the  statutory, 
offence ;  because  the  false  statement  about  the  brother  relates  to 


'  Rex  r.  Douglas,  1  Moody,  462.  And 
aee  C.  v.  Hatchinson,  1  Pa.  Law  Jour. 
Rep.  302 ;  C.  r.  Hickey,  1  Pa.  Law  Jour. 
Rep.  436. 

s  Glackan  v.  C.  3  Met.  Ky.  232. 

'  McKenzie  v.  S.  6  Eng.  594.  See  Reg. 
v.Borgon,  Dears.  &  B.  11,  36  Eng.  L.  & 
£q.  615. 

*  Rex  V.  Bradford,  1  Ld.  Raym.  366. 

»  Rex  V.  Parker,  7  Car.  &  P.  825,  2 
Moody,  1 ;  Cv,  Drew,  19  Pick.  179;  Mc- 
Kenzie 9.  S.  6  Eng.  594 ;  Barrow  v.  S.  7 
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Eng.  65 ;  Diniogham  v.  S.  5  Ohio  St  280 ; 
Keller  v.  S.  51  Ind.  HI.  And  seeReg.  v. 
WooUey,  1  Den.  C.  C.  559, 1  Eng.  L.  & 
£q.  537;  Reg.  v.  Henderson,.  Car.  &  M. 
328. 

*  Barrow  v.  8,  7  Engr  66*-  And  see  P. 
V.  Williams,  4  Hill,  N.  Y.  9, 40  Am.  D.  258. 

7  C.  o.  Henry,  22  Pa.  253.  See,  on  this 
point,  P.  V.  Stetson,  4  Barh.  151,  stated 
post,  §  468 ;  Perkins  v.  S.  67  Ind.  270,  33 
Am.  R.  89. 

*  Reg.  r.  Marphy,  13  CoaLNC  C  298*> 
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present  fact,  and  it  is  not  rendered  insufficient  by  the  false  prom- 
ise.^   Further  to  illustrate, — 

§  421.  Check  and  no  FnncUi  —  Post-dated.  —  While  the  general 
proposition  is  clear  that  it  is  a  false  pretence  to  profess  untruly 
to  have  funds  with  a  banker,  and  to  draw  and  deliver  a  check  for 
them,'  there  occurred  the  following  case  on  which  the  English 
judges  were  divided :  The  prisoner,  on  purchasing  an  article  for 
which  he  was  to  pay  cash,  said  he  had  money  in  a  particular 
bank ;  but  for  his  own  accommodation  post-dated  his  check,  the 
seller  consenting  to  receive  it  thus  :  adding,  that  it  was  good  and 
it  would  be  paid  on  the  day  of  its  dat€,  —  all  of  which  was,  as  he 
knew,  false.  He  was  convicted  by  the  jury ;  and  a  majority  of 
the  judges  held  the  conviction  right,  on  a  count  which  charged 
him  with  having  falsely  pretended  that  the  check  *^  was  a  good  and 
genuine  order  for  £26,  and  of  the  value  of  £25."'    Again, — 

§  422.    Promise   to   many  —  Pretenoe   of   being   Unmarried.  — 

Where  a  man  falsely  represented  to  a  woman  that  he  intended  to 
marry  her  on  a  day  agreed  between  them,  and  thereby  got  from 
her  money  to  pay  for  his  wedding  suit  which  he  had  purchased, 
and  for  furniture  which  he  said  he  was  going  to  purchase,  the 
pretence  was  held  by  all  the  English  judges  to  be  insufficient.^ 
But  where  it  was  that  the  prisoner  was  unmarried,  coupled  with 
the  promise  to  marry  the  woman,  the  conviction  was  sustained.^ 
And  — 

§  423.  Having  Money.  —  Where  the  prisoner  had  obtained 
from  the  accommodation  acceptor  of  his  bill  for  £2,600  a  loan 
of  £250  toward  taking  it  up,  on  the  pretence  of  having  the 
remainder  of  the  money  himself,  while  in  truth  he  had  but  £300, 
Patteson,  J.,  considered  the  case  to  be  within  the  statute;  though, 
as  the  prisoner  was  acquitted,  it  never  went  before  the  other 
judges.* 

§  424.    Further  of  Promise  Mingling  with  Pretenoe.  —  It  would 


1  S.  V.  Fooks,  65  Iowa,  196.  Like  this 
case  in  principle  is  P.  v.  Jordan,  66  Cal.  10, 
56  Am.  R.  73. 

^  Rex  V.  Jackson,  3  Camp.  370 ;  Smith 
V,  P.  47  N.  Y.  303 ;  Foote  ».  P.  17  Hun, 
218;  Reg.  v.  Hazelton,  Law  Rep.  2  C.  C. 
134. 

•  Rex  V,  Parker,  7  Car.  &  P.  825,  2 
Moodr,  1.  And  see  Reg.  v,  Hnghes,  1 
Fost.  St  F.  855. 
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*  Reg.  t;.  Johnston,  2  Moody,  254.    See 

post,  §  445. 

^  Reg.  V.  Jennison,  Leigh  &  C.  157. 

*  Rex  V.  Crossley,  2  Moody  &  R.  17,  2 
Lewin,  164.  Rex  v,  Asterley,  7  Car.  &  P. 
191,  in  which  the  prosecntion  sncceeded, 
contains  also  a  mixture  of  promise  and 
pretence.  So  also  S.  v.  Rowley,  12  Conn. 
101 ;  Yoang  v.  Rex,  3  T.  R.  98. 


CHAP.  XIX.] 


FALSE  PRETENCES. 


§424 


be  difficult  to  find  in  actual  life  any  case  wherein  a  man  parted 
with  his  property  on  a  mere  representation  of  fact,  whether  true 
or  false,  without  an  accompanying  promise.  If,  therefore,  we 
look  at  the  promise  simply  as  a  nullity,  it  does  not  impair  a 
simultaneous  false  pretence,  considered  as  foundation  for  an 
indictment.^  Beyond  which,  if  we  contemplate  the  obtaining  of 
the  Taluable  thing  as  the  result  of  two  concurrent  causes,  the 
false  pretence  and  the  promise,  it  is  within  a  universal  principle 
of  the  criminal  law  that  even  in  this  view  the  false  pretence  is  to 
be  considered  the  same  when  combining  with  the  promise  as 
though  it  operated  alone.^  So  that  the  false  pretence  need  not  be 
the  sole  means  whereby  the  thing  was  obtained.^  The  precise 
rule  as  to  which  appears  not  always  to  have  occurred  to  the  judges, 
and  it  may  not  be  quite  distinct  in  the  cases ;  but  looking  for 
the  principle,  we  find  it  well  settled  both  in  our  civil  non-contract 
law  *  and  in  the  other  branches  of  the  criminal  law,*  that  how- 
ever many  causes  operate  together  producing  a  given  result,  a 
person  who  is  responsible  for  any  one  of  them,  it  being  of  suffi- 
cient magnitude  for  the  law  to  notice,  is  liable  for  the  entire  con- 
sequence precisely  as  though  this  one  cause  had  produced  it  alone 
and  unaided.  So  that,  applying  the  rule  to  the  present  case,  if 
one's  false  pretence  was  among  the  means  whereby  he  obtained 
the  valuable  thing,  he  has  committed  the  full  crime,  the  same  as 
though  no  other  influence  combined  therewith.^    To  proceed  with 


1  VoL  I.  §  389, 774, 778  (1 ),  779  (2).  In 
Reg.  V.  Jennison,  Leigh  &  C  157,  men- 
tioned in  the  section  before  the  last,  where 
it  was  held  that  though  a  false  promise  of 
marriage  is  not  a  false  pretence,  yet  a  false 
representation  of  being  unmarried  is,  Erie, 
C.  J.  in  giving  the  opinion  of  the  court, 
said :  "  It  is  clear  that  a  false  promise 
csuinot  be  the  subject  of  an  indictment 
for  obtaining  money  by  false  pretences. 
Here,  however,  we  have  the  pretence 
that  he  [the  prisoner]  was  an  unmarried 
man.  This  was  false  in  fact,  and  was 
esseotial;  for,  without  it,  he  would  not 
have  obtained  the  money.  Then  this 
false  fact  by  which  the  money  is  obtained 
will  sustain  the  indictment,  although  it 
18  united  with  two  false  promises,  neither 
of  which  alone  would  have  supported  the 
conviction."    p.  158. 

3  See  for  illustration,  post,  §  637-639. 


*  S.  V.  Fooks,  65  Iowa,  196. 

«  Bishop  Non-Con.  Law,  §  39, 45(M53, 
518. 

*  Vol.  I.  §  629-633  ;  post,  §  637-639. 

*  The  New  York  commissioners  pro- 
posed so  to  change  the  terms  of  the  stat- 
ute that  it  shall  read  as  follows  :  "  Every 
person  who,  with  intent  to  cheat  or  de- 
fraud another,  designedly,  by  color  or  aid 
of  any  false  token,  &c.,  obtains,"  &c. 
And  they  say  that  the  words  "color  or 
aid  '*  are  suggested  to  be  used  in  the 
place  of  the  single  word  "color,"  as 
found  in  the  present  statute,  for  the  pur- 
pose of  meeting  a  decision  which,  with 
their  comments  upon  it,  I  will  state  in 
their  own  language :  "  It  is  held  that 
though  the  false  pretence  need  not  be 
the  only  inducement  influential  with  the 
injured  party,  it  must  be  the  controlling 
one.    P.  V.  Crissie,  4  Denio,  525 ;  see  also 
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the  illustrations,  wherein  something  more  of  this  rule  ^  will  ap- 
pear in  connection  with  the  general  doctrine, — 

§  425.  1.  Having  Rent  to  pay.  —  In  one  case,  the  prisoner  truly 
represented  that  he  had  rent  to  pay,  on  the  strength  whereof  he 
borrowed  some  money.  But  he  did  not  mean  to  and  did  not  pay 
the  rent.  And  the  judges  refused  to  sustain  a  conviction  of  him 
for  obtaining  this  money  by  false  pretences ;  for  the  pretence  was 
not  false,  nor  was  there  any  falsehood  except  in  the  promise.^ 

2.  About  to  receive  Money.  —  In  another  case,  tlie  prisoner's 
representation  was  that  a  third  person  owed  him,  but  he  did  not 
say  how  much,  and  nothing  appeared  as  to  the  ability  of  the 
alleged  debtor  to  pay.  And  this  was  held  not  to  be  a  sufficient 
false  pretence ;  but  the  chief  reason  was  that  an  indefinite  in- 
debtedness from  a  person  of  unknown  means  was  not  such  a  fact 


p.  V.  Haynes,  11  Wend.  557  [U  Wend. 
546,  28  Am.  D.  530];  P.  v.  Herrick,  13 
Wend.  87.  This  rule  Boraetimee  leads  to 
a  failure  of  justice ;  as,  for  instance,  in 
the  late  case  of  Kanney  v.  P.  22  N.  Y.  413. 
In  that  case  the  accused  represented  to  one 
Hock  that  he  had  employment  for  him  at 
a  distance  in  travcUiug  to  collect  money 
and  do  other  business ;  and  be  promised 
to  give  him  certain  wages  therefor,  upon 
condition  that  Hock  should  deposit  with 
the  accused  one  hundred  dollars  as  se- 
curity for  his  faithful  performance  of 
the  duty.  It  was  held  that  although  the 
representation  and  promise  were  false 
and  fraudulent,  an  indictment  could  not 
be  sustained.  '  There  must  be,'  say  the 
court,  'a  direct  and  positive  false  assert 
tion  as  to  some  existing  matter  by  which 
the  victim  is  induced  to  part  with  his 
money  or  property.  In  this  case  the 
material  thing  was  the  promise  of  the 
accused  to  employ  the  person  defrauded 
and  to  pay  him  for  his  services.  There 
was  a  statement,  it  is  true,  that  the  pris- 
oner had  employment  which  be  could 
give  to  Hock ;  but  this  was  obviously  of 
no  importance  without  the  contract  which 
WHS  made.  The  false  representation 
complained  of  was,  therefore,  essentially 
promissory  in  its  nature,  and  this  has 
never  been  held  to  be  the  foundation  of 
a  criminal  charge.'  The  commissioners 
doubt  the  soundness  of  this  decision 
even  under  the  existing  law.    See  R^. 
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V.  Bates,  3  Cox  C.  C.  SOI,  where  it  is  held 
that  an  indictment  which  charges  a  false 
pretence  of  an  existing  fact  calculated  to 
induce  the  confidence  which  led  to  the 
prosecutor's  parting  with  his  property, 
though  mixed  up  with  false  pretences  as 
to  the  prisoner's  future  conduct,  is  suffi- 
cient. Where  the  false  pretence  is  as 
to  the  status  of  the  party  at  the  time,  or 
as  to  any  collateral  fact  supposed  to  be 
then  existing,  it  will  equally  support  an 
indictment  under  the  statute.  See  also 
Reg.  0.  Bnmsides,  8  Cox  C.  C.  370  [s.  o. 
BeU  C.  C.  282],  where  the  indictment 
charged  that  the  prisoner  falsely  pre- 
tended to  the  prosecutor  that  a  certain 
person  who  lived  in  a  large  house  down 
the  street,  and  had  a  daughter  married 
some  time  back,  had  been  at  him,  the 
prisoner,  about  some  carpet,  to  wit,  about 
twelve  yard.<<,  by  which,  &c. ;  whereas  no 
person  had  been  at  the  prisoner  about 
any  carpet,  nor  had  any  such  person 
asked  the  prisoner  to  procure  any  piece 
of  woollen  carpet ;  and  the  evidence  was 
that  the  prisoner  stated  to  the  prosecutor 
that  he  wanted  some  carpeting  for  a  fam- 
ily in  a  large  house  in  the  village,  who 
had  a  daughter  lately  married,  and  there- 
by obtained  twenty  yards  of  carpet  from 
him;  and  it  was  held  that  there  waa  a 
sufficient  false  pretence  alleged."  Draft 
of  a  Penal  Code,  ▲.  d.  1864,  p.  223-225. 

1  And  see  poet,  §  461. 

>  Beg.  0.  Lee,  Leigh  &  C.  309. 
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as,  if  true,  would  induce  any  person  of  ordinary  prudence  to  part 
with  bis  money ;  therefore  the  pretence  could  not  be  deemed  a 
means  by  which  the  fraud  was  effected.^ 

§  426.  1.  Mortgage.  —  A  man  obtained  a  loan  of  money  on 
the  false  representation  that  a  house  had  been  built  on  his  land, 
accompanied  by  the  promise  to  execute  thereafter  a  mortgage  for 
the  money.  Plainly  no  one  would  loan  money  to  another  simply 
because  the  other's  land  had  a  house  on  it.  Here,  therefore,  the 
real  inducement  to  the  making  of  the  loan  was  the  promise  to 
execute  the  mortgage.  Yet  the  false  pretence  about  the  bouse 
was  an  inferior  cause  which,  combined  with  the  false  promise, 
wrought  the  fraud.  And  it  was  held  to  be  within  the  statute.^ 
Again,  — 

2.  Owning  Property.  —  It  is  a  sufficient  false  pretence  for  one 
untruly  to  represent  that  he  owns  some  articles  of  personal  prop- 
erty, and  thus  to  obtain  a  loan  which  he  in  form  secures  by  a 
mortgage  on  the  property.* 

§  427.  Pretence  and  PromiBe  together.  —  The  conclusion  to 
which  the  foregoing  views  lead  us  accords  with  what  the  English 
judges  have  held,  that  where  the  blended  pretence  and  promise, 
acting  together  on  the  mind  of  the  defrauded  person,  were  the 
inducement  to  part  with  his  goods,  and  he  would  not  have  done 
it  by  reason  of  the  pretence  alone  without  the  promise,  the  case 
falls  still  within  the  statute.^  Were  a  promise  not  permitted  to 
intervene  between  the  pretence  and  the  cheat  without  destroy- 
ing the  indictable  quality  of  the  transaction,  the  statute  itself 
would  be  rendered  almost  null.  And  no  construction  of  any 
statute  is  allowable  the  consequence  of  which  is  to  nullify  it.^ 
When  a  man  says  on  his  oath  that  without  the  promise  he  should 
not  have  parted  with  his  goods,  he  says  nothing  legally  different 
from  the  assertion  that  if  the  defendant  had  not  asked  him  for 
them,  he  should  not  have  let  thetn  go.  The  request  is  not  a 
pretence,  yet  without  it  the  goods  would  not  have  gone ;  the 
promise  is  not  a  pretence,  yet  without  it  the  goods  would  not 
have  gone.     These  are  things  not  to  be  taken  into  the  account. 

1  S.  V.  Ma^i^ee,  11  Ind.  154.  *  C.  v.  Lincoln,  11  Alien,  233;  C  v, 

*  Keg.  V.  Biirgon.  Dean.  &  B.  11,  7     Lee,  149  Mass.  179.    See  also  post,  §  444. 

Cox  C.  C.  131,  36  Eng.  L.  &  Eq.  615.         *  Reg.  v.  West,  Dears.  &  B.  575,  8  Cox 

Compare  with  Reg.  p.  Huppel,  21  U.  C.     C  C.  12 ;  Reg.  v.  Fry,  Dears.  &  B.  449,  7 

Q.  B.  281.    See  |KWt,  }  444.  Cox  C  C  394. 

s  Stat.  Crimes,  §  82. 

245 


H 


§429 


SPECIFIC  OFFENCES. 


[book  Z. 


«  '-. 


§  428.  False  Affirmations  and  Excuses :  — 

1.  AfEbrmation,  —  A  distinction  a  little  subtile,  yet  not  alto- 
gether without  reason,  is  between  a  false  pretence  and  a  false 
affirmation,  the  latter  not  being  sufficient.^  A  false  affirmation 
made  without  the  intent  that  it  shall  induce  another  to  part  with 
property  would  obviously  not  be  the  false  pretence  of  the  statute ; 
or,  this  element  aside,  it  might  stand  as  a  cause  too  remote^  from 
the  accomplished  fraud.*    And  — 

2.  Bxoiue.  —  On  a  like  distinction,  when  one  accustomed  to 
receive  parochial  relief  was  told  by  an  overseer  of  the  poor  to  go 
to  work  and  help  maintain  his  family,  but  said  he  could  not  be- 
cause he  had  no  shoes  ;  whereupon  he  was  supplied  with  a  pair, 
while  he  had  two  pairs  previously  received  from  the  parish,  — 
the  judges  held  his  conviction  to  be  wrong;  ^'  the  statement  made 
by  the  prisoner  being  rather  a  false  excuse  for  not  working  than 
a  false  pretence  to  obtain  goods."  ^ 

§  429.   Whether  an  Opinion  is  a  Pretence  :  — 

1.  Defined.  —  It  being  the  common  understanding  that  opinions 
expressed  by  persons  negotiating  in  trade  are  not  mutually  re- 
garded as  facts  on  which  the  listening  party  is  to  base  his 
action,  one's  false  statement  as  to  what  is  his  opinion  is  not  a 
statutory  false  pretence.  The  pretence  must  be  of  a  fact,  as 
distinguished  from  the  state  of  the  speaker's  mind,  and  of  a 
nature  to  be  known  by  him.*    Thus, — 

2.  Sum  due.  —  An  indictment  was  held  not  to  charge  an 
offence,  which  set  out  that  .the  defendant  falsely  pretended  a  sum 
of  money,  parcel  of  a  certain  larger  sum,  was  "  due  and  owing  " 
him  for  work  he  had  done  for  the  persons  to  whom  the  pretence 
was  made.  This  was  not  an  allegation  of  fact ;  because  it  might 
be  satisfied  in  the  proof  by  showing  a  mere  opinion  concerning  a 
complication  of  fact  and  law.^    And  — 


1  Rex  ».  Reed,  7  Car.  &  P.  848.  The 
law  of  this  case^  which  was  decided  by  all 
the  jadp:e8,  is  so  connected  with  a  question 
of  pleading  that  since  there  are  no  reasons 
given  in  the  opinion,  it  is  not  much  to  be 
relied  npon  as  an  authority.  See  also  post, 
§  429, 432 ;  C.  v.  Norton,  1 1  Allen,  266 ;  S. 
v.  Penley,  27  Conn.  587. 

2  Post,  §  432. 

*  Morgan  v.  S.  42  Ark.  131, 48  Am.  R. 
55. 
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«  Rex  p.  Wakeling,  Rnss.  &  Ry.  504. 

•  P.  V,  Tompkins,  1  Par.  Cr.  224.  2S8  ; 
Johnson  v.  S.  41  Tex.  65  ;  S.  v.  Webb,  26 
Iowa,  «62 ;  S.  w.  Hefner,  84  N.  C.  751 ;  P. 
p.  Jacobs,  35  Mich.  36. 

0  Reg.  V.  Gates,  Dears.  459,  29  Eng. 
L.  &  Eq.  552,  6  Cox  C.  C.  540,  24  Law  J. 
V.  B.  M.  C.  123,  1  Jar.  n.  b.  429,  3  Com. 
Law,  661 ;  Reese  v,  Wyman,  9  Ga.  430. 
See  post,  §  454-457. 


CHAP.  XIX.]  FAL8S  PBBTENCES.  §  429  a 

8.  "  Did  not  think."  —  Where  a  broker,  negotiating  a  mortgage, 
falsely  declared  that  he  did  not  think  hia  principal  would  take 
less  than  a  sum  named,  the  majority  of  the  judges  deemed  that 
an  indictment  would  not  lie.^    Also, — 

4.  Valne  of  BnsineMi.  —  The  like  was  ruled,  by  Byles,  J.,  of  a 
false  representation  of  the  value  of  a  business*'  This,  it  is  per- 
ceived, is  in  substance  mere  opinion.    But  — 

5.  SonndnaM  of  Hona.  —  A  representation  that  a  horae  is 
sound,  by  one  who  knows  it  not  to  be,  is,  within  the  statute, 
indictable.  It  is  a  pretence  of  a  fact,  not  mere  opinion.'  And 
though  the  vendor  adds  his  warranty,  the  case  is  not  otherwise.^ 

6.  How  distinguish.  —  In  cases  like  these,  there  is  a  point  at 
which  mere  opinion  ends  and  fact  begins.  Doubtless  there  may 
be  expressions  about  the  value  of  a  business,  or  what  one's 
principal  will  do,  and  certainly  there  may  be  as  to  what  sum  is 
due,  which  will  be  adequate  false  pretences ;  and  there  may  be 
expressions  as  to  the  soundness  of  a  horse,  not  adequate.  Plainly 
the  test  must  be  the  common-sense  of  judge  and  jury,  applied  to 
the  special  facts  of  the  particular  case. 

§  429  a.  1.  Pretensions  to  Power.  —  If  one  professes  to  have 
the  power  to  do  something,  whether  natural  or  supernatural, 
while  conscious  he  has  it  not,  —  is  this  mere  opinion,  or  is  it  a 
false  pretence  ?  It  is  in  some  English  cases  deemed,  perhaps 
correctly,  to  be  the  latter.    Thus, — 

2.  Bring  back  Husband.  —  A  wife  having  been  deserted  by  her 
husband,  the  defendant,  a  woman,  pretended  to  her  that  by  the 
use  of  ^^  a  certain  stuff,"  she  could  bring  him  back  ^^  over  hedges 
and  ditches."  ^^  She  said  she  was  what  they  called  the  Gunning 
Woman,  and  there  was  not  another  woman  such  as  her  about 
handy."  The  deserted  wife  paid  the  fee,  but  the  husband  did 
not  return  until  she.  went  for  him;  and  it  was  held  that  an 
indictment  would  lie.  If  the  defendant  had  really  believed  that 
she  possessed  the  power  claimed,  the  prosecution,  it  was  con* 
ceded,  could  not  have  been  maintained.*    And  — 

8.  T77itohoraft.  —  It  has  been   ruled  that  a  gypsy,  obtaining 

• 

1  Scott  9.  P.  62  Barb.  62.  «  Watwn  v.  P.  87  N.  T.  561,  41  Am. 

*  Reg.  r.  WUliamson,  II  Cox  C.  C.  328.     B.  397 ;  post,  §  444  (2). 

See  poet,  §  438.  ^  Reg.  v.  Giles,  Leigh  &  C.  502, 10  Ck)Z 

•  S.  V.  Stanley,  64  Me.  157 ;  8.  v.  Sher-    C.  C.  44. 
rin,  95  N.  C.  663 ;  poet,  }  453. 
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money  onder  fhe  pretence  of  practising  witchcraft,  is  indictable 
—  for  false  pretence  or  for  larceny.^ 

§  429  b.  Phsrsioian  with  Powers.  —  One  falsely  pretended  to 
an  ignorant  and  superstitious  negro  to  be  a  practising  physician, 
and  to  have  restored  sight  to  the  blind  ;  he  said  that  the  negro's 
house  and  the  bed  occupied  by  a  sick  granddaughter  were  m- 
fected  with  poison,  that  the  granddaughter  was  poisoned,  and 
diat  for  a  valuable  consideration  he  would  find  and  remove  tho 
poison.  Whereupon  the  negro,  through  belief  in  the  pretence, 
paid  him  twenty*two  dollars,  and  he  was  held  to  have  obtained 
this  money  by  indictable  false  pretences.^ 

§  480.  Written  and  Oral  Words,  Conduct,  and  Combinations 
thereof:  — 

1.  Defined.  — ^  With  a  few  exceptions  under  statutes  in  special 
terms,  it  is  immaterial  to  the  pretence  whether  it  is  in  writing,  in 
oral  words,  by  signs  or  conduct,  or  by  any  combination  of  parts 
of  these ;  it  is  simply  required  that  the  idea  be  with  due  distinct- 
ness conveyed.*    Thus, — 

2.  Cap  and  Oown.  —  If  one  at  the  university  town  of  Oxford, 
England,  not  being  a  member  of  the  University,  goes  into  a 
shop  wearing  a  commoner's  cap  and  gown,  and  fraudulently  gets 
goods,  this  putting  on  of  a  false  appearance  constitutes  the  static- 
tory  false  pretence  though  nothing  verbal  passed."^    And  — 

8.  SUently  Uttering.  —  The  uttering  of  a  counterfeit  note  as  a 
genuine  one  carries  with  it  by  implication  the  representation  that 
it  is  genuine.^  Moreover,  in  the  language  of  Robinson,  C.  J., 
^^When  a  person  tenders  to  another  a  promissory  note  of  a 
third  party,  in  exchange  for  money  or  goods,  although  he  may 
say  nothing  upon  the  subject,  yet  he  should  be  taken  by  his  con- 
duct to  affirm  or  pretend  that  the  note  has  not  to  his  knowledge 
been  paid,  either  wholly  or  to  such  an  extent  as  has  almost  de- 


1  Reg.  u.  Bunco,  1  Fo6t.  &  F.  523. 

*  Bowen  v.  8.  9  Bax.  45, 40  Am.  R.  71. 

s  S.  V.  Goble,  60  Iowa,  447 ;  Rex  v. 
Fieeth,  Rum.  &  Rj.  127;  Reg.  v.  Cope- 
land,  Car.  &  M.  516 ;  Rex  v.  Story,  Russ. 
&  Ry.  81 ;  C.  v.  Drew,  19  Pick.  179 ;  Reg. 
V.  GUee,  Leigh  &  C.  502,  10  Cox  C.  C.  44 ; 
Keg.  V.  Partridge,  6  Cox  C.  C.  182;  Reg. 
V.  Greathead,  14  Cox  C.  C.  108;  S.  v. 
Lurch,  12  Or.  95 ;  S.  v.  Mikle,  94  N.  C. 
843 ;  P.  V.  Baker,  96  N.  Y.  340.     And 
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compare  with  Blum  v.  S.  20  Tex.  Ap. 
578,  54  Am.  R.  530 ;  P.  v.  Moore,  37  Hun, 
84 ;  Moulden  v.  S.  5  Lea,  577 ;  Kennedy 
V,  S.  34  Ohio  St.  310. 

*  Rex  V.  Barnard,  7  Car.  &  P.  784. 

A  Rex  V.  Freeth,  Russ.  &  Ry.  127.  And 
see  Reg.  v.  Ball,  Car.  &  M.  249 ;  Reg.  v. 
Evans,  Bell  C.  C.  187.  8  Cox  C.  C.  257 ; 
C.  u.  Nason,  9  Gray,  125 ;  Cheek  o.  S.  1 
Coldw.  172 ;  Maley  v.  S.  81  Ind.  192. 
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stroyed  its  value,  leaving  only  such  a  trifling  sum  due  as  would 
make  the  note  a  wholly  inadequate  consideration  for  what  was 
obtained  in  exchange."  ^ 

§  431.  Different  Conversations,  —  where  the  pretence  is  in 
words,  may  be  connected  and  the  result  derived  from  all ;  con- 
sequently a  false  pretence  may  appear  though  what  was  said  on 
any  one  occasion  would  not  be  alone  sufficient.  And  it  will  be 
for  the  jury  to  determine  whether  the  different  conversations  can 
be  so  connected  as  to  constitute  one  transaction.' 

§432.   What  Proximity  to  Fraud  :  — 

1.  Resulting  In  Injury. — A  morally  reprehensible  falsehood,  the 
effect  whereof  has  not  been  a  legal  injury,  is  not  an  indictable 
false  pretence.^  And  the  like  rule  applies  where  the  fraud  is  not 
traceable  with  sufficient  distinctness  to  the  falsehood.     Tlius,  — 

2.  In  Civil  Joxispnidence,  —  one  is  not  compellable  to  make 
compensation  for  his  wrongful  act  unless  the  relation  of  cause 
and  effect  is  established  between  it  and  the  mischief  following. 
But  the  mere  remoteness  of  the  effect,  or  the  intervention  of  help- 
ing causes,  will  not  alone  take  away  the  liability.*    Now, — 

S.  In  the  Criminal  Law,  —  the  limits  of  this  doctrine  have  not 
thus  far  become  nicely  defined.     But  — 

4.  Contract  Intervening  —  (Board).  —  In  one  case,  the  prisoner 
had  falsely  pretended  to  be  a  naval  officer ;  ^^  upon  which  he  made 
with  the  prosecutrix  a  contract  for  board  and  lodging,  at  the  rate 
of  one  guinea  a  week,  and  he  was  lodged  and  fed  as  the  result  of 
the  contract."  But  the  English  judges  held  that  he  did  not  thus 
commit  the  offence  we  are  considering ;  "  because,"  as  stated  by 
Jervis,  C.  J., "  the  supply  of  articles,  as  it  was  said,  upon  the 
contract  made  by  reason  of  the  false  pretence,  was  too  remotely 
the  result  of  the  false  pretence  in  this  particular  instance  to  be- 
come the  subject  of  an  indictment."  ^  And  still  the  mere  fact  of 
a  contract  intervening  between  the  pretence  and  the  consum- 
mated fraud  does  not  of  itself  take  away  the  indictable  quality  of 
the  transaction.*    There  may  be  even  doubt  whether  this  case 

1  Reg.  p.  Davis,  18  TJ.  C.  Q.  B.  180,  *  Bfshop  Non-Con.  Law,  §  41-47. 

184.    And  iee  Leaser  p.  P.  78  N.  Y.  78.  *  Reg.  v.  Gardner,  Dears.  &  B.  40,  46, 

«  Reg.  r.  Welman,  Dears.  188, 20  Eng.  7  Cox  C.  C.  136,  36  Eng.  L.  &  Eq.  640. 

L.  &  Eq.  588,  22  Law  J.  xr.  8.  M.  C.  118,  But  see  post,  §  483. 

17  Jnr.  421.  «  Post,  §  483. 

'  Id  re  Cameron,  44  Kan.  64, 21  Am. 
8t262. 
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ought  to  be  followed  as  a  precedent.  It  is  {amiliar  practice  in 
our  criminal  courts,  and  a  marked  vindication  of  justice,  to  in- 
dict, convict,  and  punish  persons  for  obtaining  board  by  false 
pretences.^  And  surely  it  ought  not  to  be  a  defence  to  such  an 
indictment  that  the  board  was  furnished  at  an  agreed  price. 
§  432  a.  The  Parties*  Equal  Opportunities  of  Knowledge :  — 

1.  The  Dootiine-^  appears  to  have  been  laid  down  in  Massachu- 
setts that,  in  the  language  of  the  judge,  ^^  a  wilfully  false  affirma- 
tion, made  to  a  party  who  had  like  means  of  knowledge  whether 
the  affirmation  was  true  or  false  as  the  party  who  made  it,"  is  not 
such  a  false  pretence  as  will  sustain  an  indictment,  though  within 
the  terms  of  the  statute.  The  case  wherein  this  rule  was  laid 
down  was  one  of  — 

2.  Pretending  T77rong  Chanse.  —  It  was  adjudged  not  to  be  pun- 
ishable for  one  falsely  to  pretend  to  a  trader  that  on  a  previous 
occasion  he  had  not  returned  adequate  change,  and  thus  to  obtain 
the  alleged  deficiency.  The  judge  observed  that  here  was  ^^  a  de- 
mand of  money  as  of  right,  growing  out  of  what  might  have  been 
an  illegal  sale  of  liquors,  and  was  yielded  to  by  the  seller,  he 
being  personally  connected  with  all  the  alleged  facts,  and  volun- 
tarily submitting  to  the  demand  thus  made  upon  him.  .  .  .  We 
are  aware,"  he  continued,  ^^  that  some  of  the  English  judges  have 
given  a  more  extended  construction  of  their  statute  in  cases  that 
have  there  arisen."  *    As  to  which,  — 

8.  In  Principle,  —  if  the  trader  remembered  the  fact,  and  with- 
out believing  the  pretence  gave  the  money  to  the  party  demand- 
ing it  for  the  other  reason,  this  decision  is  clearly  right.  But  if 
he  believed  the  pretence,  and  thus  paid  the  money  because  of  the 
supposed  obligation,  it  seems  impossible  to  imagine  a  case  more 
completely  within  the  spirit  of  the  statute  than  this,  while  it  is 
admitted  to  be  within  its  letter.  A  person  constantly  making 
change  to  customers,  and  one  taking  it  in  a  single  instance,  stand 
on  entirely  unequal  ground,  both  because  the  former  cannot  be 
expected  to  remember  the  instance  while  the  latter  can,  and  be- 
cause the  former  has  parted  with  the  change  while  the  latter  has 
it  constantly  in  possession  to  count  and  recount  as  often  as  he 
chooses.  And  there  is  no  villany  more  deserving  of  reprehen- 
sion, or  more  detrimental  to  confidence  in  trade,  than  for  one, 

1  For  example,  Beg.  v.  Burton,  16  Cox         ^  C.  v,  Norton,  11  Allen,  266,  267,  268. 
C.  C.  62 ;  S.  V,  Snyder,  66  Ind.  203. 

250 


CHAP.  XIX.]  FALSE  PRETENCES.  §  434 

taking  advantage  of  an  honest  purpose,  to  get  money  by  a  trick 
of  this  nature.^ 
§  483.   Shallow  Device%  Operating  on  Weak  lEnds :  — 

1.  Defined.  —  After  some  conflict  in  the  authorities,  it  is  be- 
lieved to  have  become  settled  that  a  false  pretence  is  to  be 
weighed  by  its  effect,  and  one  calculated  to  mislead  a  weak  mind, 
if  practised  on  it,  is  as  obnoxious  to  the  law  as  one  adapted  to 
overcome  a  stronger  mind  to  which  it  is  addressed.     True,  — 

2.  Protection  to  the  Weak.  —  We  saw  in  the  preceding  volume^ 
that  in  general  the  criminal  law  is  not  administered  on  the  plan 
of  giving  a  particular  protection  to  the  weak  and  feeble ;  and  we 
shall  presently  see  ^  that  a  false  pretence,  to  be  indictable  other- 
wise than  as  an  attempt,^  must  be  successful.  But  the  weak  and 
feeble  have  equal  rights  with  the  strong ;  and  these  false-pretence 
statutes  are  for  the  protection  of  the  entire  community,  composed 
of  persons  of  all  degrees  of  mental  power  and  shrewdness,  against 
being,  in  fact,  cheated.     Contrary  to  which, — 

3.  Ordinary  Pnidence.  —  Some  of  the  older  cases  maintain  that 
a  false  pretence,  to  be  indictable,  must  be  such  as  is  calculated  to 
mislead  men  of  ordinary  prudence,*  —  thereby  ignoring  the  rights 
of  the  unfortunates  from  whom  Nature  has  withheld  one  of  her 
choicer  gifts.     But  — 

§  434.  1.  "Weak  Mind.  —  Later  reflection  has  satisfied  the  tribu- 
nals that  a  weak  mind  is  as  much  entitled  to  the  protection  of 
these  statutes  as  a  strong  one.  For  example,  Caton,  J.,  in  an 
Illinois  case,  observed :  ^^  Should  an  article,  the  essential  value  of 
which  consisted  in  its  color,  be  offered  to  a  person  fully  possessed 
of  the  sense  of  sight,  and  with  every  opportunity  for  inspection, 
with  the  pretence  that  it  was  white  when  in  fact  it  was  black, 
under  such  circumstances  the  false  pretence  might  be  very  inno- 
cent, because  it  was  not  calculated  to  deceive ;  while  the  same 
pretence  made  to  a  blind  person  would  be  calculated  to  deceive, 
and  might  subject  the  party  to  punishment."^     And  the  same 

1  And  flee  poet,  §  435.  139,  147.    Contra,  Chancellor  Walworth 

*  Vol  I.  §  251,  585.  in  P.  v.  Hayneg,  14  Wend.  546,  557.    And 

*  Poet,  §  460.  see  Moore  v,  TnrbeviUe,  2  Bibb,  602, 5  Am. 

*  Poet,  §  488.  D.  642. 

*  S.  V.  Simpeon,  3  Hawki,  620 ;  C.  v.  •  Cown  v.  P.  14  lU.  348.  And  see 
WiI^Dji,4  Pick.  177,  178;  P.  v,  Haynee,  Reg.  v.  Coulson,  1  Eng.  L.  &  Eq.  550, 
11  Wend.  557, 14  Wend.  546,549,  note,  28  Temp.  &  M.  332,  1  Den.  C  C.  592,  14 
Am.  D.  530 ;  P.  ».  Williamfl,  4  Hill,  N.  Y.  Jur.  557. 

9,  40  Am.  D.  258 ;  Skiff  v,  P.  2  Par.  Cr. 
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principle  is  applicable  to  the  other  physical  and  mental  faculties. 
So  that,  — 

2.  Further  of  Ordinary  Pmdence. — It  was  long  ago  settled  in 

England  that,  in  the  language  of  Russell,  the  pretence  ^^  need  not 
be  such  an  artificial  device  as  will  impose  upon  a  man  of  ordinary 
caution,"  while  yet  there  may  be  devices  too  frivolous  for  the  law 
to  notice.^  And  our  American  courts  appear  now  harmonious 
in  the  proposition  that  the  false  pretence  need  not  be  calcu- 
lated to  deceive  a  person  of  ordinary  prudence  and  caution.^  To 
illustrate,  — 

§  485.  Cheatins  In  Change.  —  When,  in  England,  a  man  passed 
out  to  another  for  change  a  bank-note,  saying  it  was  for  £5  while 
he  knew  it  to  be  for  only  £1,  and  received  the  change  as  for  a 
five-pound  note,  he  was  held  to  have  committed  this  offence, 
though  the  person  to  whom  he  passed  it  could  read.  Sail  Lord 
Campbell,  G.  J. :  ^^  In  many  cases,  a  person  giving  change  w^ould 
not  look  at  the  note ;  but  being  told  it  was  a  five-pound  note  and 
asked  for  change,  would  believe  the  statement  of  the  party  offer- 
ing the  note  and  change  it.  Then  if,  giving  faith  to  the  false 
representation,  the  change  is  given,  the  money  is  obtained  by  false 
pretences."  • 

§  486.  In  Principle,  —  it  is  impossible  to  estimate  a  false  pre- 
tence otherwise  than  by  its  effect.  It  is  not  an  absolute  thing,  to 
be  handled  and  weighed  as  so  much  material  substance ;  it  is  a 
breath  issuing  from  the  mouth  of  a  man,  and  no  one  can  know 
what  it  will  accomplish  except  as  he  sees  what  in  fact  it  does. 
Of  our  millions  of  men,  there  is  not  one  who  would  not  be  pro- 
nounced by  the  rest  to  hold  some  opinion,  or  to  be  influenced  in 
some  affair,  from  considerations  not  adapted  to  affect  any  mind 
of  ordinary  judgment  and  discretion.  And  no  man  of  business  is 
so  wary  as  not  in  a  single  instance  to  commit  a  mistake  such  as 
any  jury  would  say  on  their  oath  could  not  be  done  by  a  man  of 
ordinary  judgment  and  discretion.   These  things  being  so,  plainly 


1  2  Rus8.  Crimes,  3d  Eng.  ed.  289,  and 
see  the  note  of  Mr.  Greaves;  Reg.  u. 
Woolley,  1  Eng.  L.  &  Eq.  537,  I  Den. 
C.  C.  559,  4  New  Seas.  Cas.  341,  Temp. 
&  M.  279 ;  Rex  v.  Freeth,  Ross.  &  Ry. 
127;  Hamilton  v.  Reg.  2  Cox  C.  C.  11, 
15.  And  see  Reg.  v.  Smith,  I  Den.  C.  C. 
510,  2  Car.  &  K.  882,  Temp.  &  M.  214. 

^  Johnson  v.  S.  36  Ark.  242 ;    S.  v. 
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Montgomery,  56  Iowa,  195;  Bowen  v.  S. 
9  Bax.  45,  40  Am.  R.  71 ;  Watson  v.  S. 
16  Lea,  604 ;  S.  v.  Williams,  12  Mo.  Ap. 
415 ;  S.  V.  Mills,  17  Me.  211  ;  Smith  p.  P. 
47  N.  Y.  303,  307 ;  P.  v.  Pray,  1  Mich. 
N.  P.  69 ;  Colbert  v.  S.  1  Tex.  Ap.  314. 

*  Reg.  V.  Jessop,  Dears.  &  B.  442,  7 
Cox  C.  C.  399.  Compare  this  with  ante, 
§  432  a. 
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a  court  cannot,  with  dae  regard  to  the  facts  of  human  life,  direct 
a  jury  to  weigh,  a  pretence,  an  argument,  an  iuducement  to  action, 
in  any  other  scale  than  that  of  its  effect.^ 
§  437.   Further  Instances  of  False  Pretences :  — 

1.  The  lUnstratioiis  —  which  follow  are  not  introduced  to  estab- 
lish further  doctrines,  but  as  helps  to  the  better  understanding  of 
those  already  set  down.    Thus,  — 

2.  Pecnniaiy  Condition.  —  A  common  instance  is  where  one 
represents  himself  or  his  firm  to  be  in  a  sound  pecuniary  condi- 
tion, or  to  owe  only  so  much,^  or  to  be  worth  so  much  money, 
knowing  the  facts  are  otherwise,^  or  falsely  pretends  to  have  a 
particular  fund  or  estate  in  his  own  hands  ^  or  another's,^  whereby 
he  gains  a  credit.     Or  — 

§438.  BnsineM  —  Gtocial  Standing  —  RalationsliipB.  —  The  rep- 
resentation may  be  concerning  his  business,  situation,  or  standing 
in  life ;  as,  in  the  instance  already  mentioned  ^  of  pretending  to 
be  a  member  of  the  University.  So  where  the  defendant  said  un- 
truly that  he  was  a  captain  of  the  Fifth  Dragoons,  the  indictment 
was  held  good.^  And  the  false  pretences  of  carrying  on  an  exten- 
sive business  as  auctioneer  and  house  agent,^  of  being  a  chaplain 
in  the  army  in  need  of  mouey,^  and  of  being  a  married  woman 
living  with  her  husband  and  authorized  to  pledge  his  credit,  while 

1  Majff.  S.  17Tex.  Ap.  213p  216,  217.  Am.  D.  819.     And    see  Stat.  Crimes, 

*  S.  p.  Prjor,  30  Ind.  350 ;  Rothschild  f  245,  246. 
V.  S.  13  Lem  294;  Smith  v.  S.  55  Missis.  *  C.  v,  Burdick,  2  Pa.  St.  163,  44  Am. 

513;  C.  p.  WaUace,  114  Pa.  405,  60  Am.  D.  186  ;  P.  v.  Kendall,  25  Wend.  399,  37 

R.  353.  Am.  D.  240 ;  Reg.  v.  Henderson,  Car.  & 

' '  C.  9.  Davidson,  1  Cnsh.  33 ;  P.  v.  M.  328 ;  Rex  v,  Crossley,  2  Moody  &  R. 

HajDes,  11  Wend.  557,  14  Wend.  546,  28  17,  2  Lewin,  164;   Reg.  v,  Adamson,  1 

Am.  D.  530;  Reg.  v.  Howarth,  11  Cox  Car.  &  K.  192,  2  Moody,  286;  C.  v.  Howe, 

C.C.  588;  C.  v.  Ponlson,  4  Pa.  Law  Jonr.  132  Mass.  250 ;  S.  v.  Hill,  72  Me.  238. 
Rep.  20.    Snch  a  representation,  falsely  ^  P.  v.  Herrick,  13  Wend.  87 ;   S.  v, 

made,  was  held  not  to  be  within  the  Ver>  Reidel,  26  Iowa,  430. 
moot  statute,  whereby,  "  If  any  person         >  Ante,  §  430  (2) ;  Rex  v,  Barnard,  7 

shall  by  false  tokens,  messages,  letters,  or  Car.  &  P.  784. 

by  other  fraodolent,  swindling,  or  deceit-  ?  Hamilton  t^.  Reg.  9  Q.  B.  271, 16  Law 

fal  practices,  obtain  or  procure  from  any  J.  k.  s.  M.  C.  9.     See  ante,  §  432  (4). 

person  or  persons  any  money,  goods,  or  A  case  of  misrepresenting  the  business 

chattels,"  he  shaU  be  punished,  &c.    The  connections  is  Reg.  v.  Archer,  Dears.  449, 

court  considered  that  the  words  **  other  1  Jur.  k.  s.  479,  33  Eng.  L.  &  £q.  528,  6 

fraudulent,"  &c.,  were  added,  not  to  en-  Cox  C.  C.  515. 

large  the  definition  of  the  offence  from         ^  Reg.  v.  Crab,  18  Law  Times,  n.  s. 

posfttre  acts  to  mere  declarations,  but  to  370.  1 1  Cox  C.  C.  85.     And  see  C.  v. 

extend  the  meaning  to  all  other  cases  of  Jeffries,  7  Allen,  548,  83  Am.  D.  712. 

the  like  nature  with  those  mentioned  pre-         *  Thomas  0.  P.  34  N.  T.  351. 

Tionsly.    S.  V.  Sumner,  10  Vt.  587,  33  ^ 
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in  fact  she  is  living  apart  from  him  on  a  separate  maintenance,^ 
liave  been  severally  held  to  be  sufficient.    Again, — 

§  439.  Falsely  Personating — another,  concerning  which  we  have 
seen  ^  that  there  was  doubt  under  the  ancient  common  law  and 
the  false-token  Statute  of  Hen.  8,  is  a  false  pretence.  Thus,  where 
one  to  obtain  monej  said  untruly  that  he  was  Mr.  H.,  who  had 
cured  Mrs.  C.  at  the  Oxford  Infirmary,  he  was  held  to  be  indict- 
able for  the  cheat  effected  thereby.'    So,  — 

§440.  1.  False  Name.  —  The  assuming  of  a  false  name,^  or 
even  of  a  fictitious  one,  may  be  a  false  pretence,  if  thereby  the 
fraud  is  accomplished.*    Thus,  — 

2.  Money  Order.  —  Where  a  person  with  a  money  order  upon 
a  post-office  falsely  assumed  to  be  the  individual  mentioned  in  it, 
and  so  got  it  cashed,  he  was  held  to  have  committed  this  offence ; 
notwithstanding,  when  he  received  the  money  he  signed  his  real 
name,  which  was  Story,  while  the  name  mentioned  in  the  order 
was  Storer.*    Even  — 

8.  Place  of  Residence.  —  A  falsehood  as  to  one's  place  of  resi- 
dence, if  through  it  a  fraud  is  effected,  is  a  false  pretence.'^ 
So,— 

§  441.  1.  Being  authorized.  —  Though  it  is  not  a  false  token 
for  one  untruly  to  represent  himself  as  authorized  to  get  money 
or  goods  for  another,®  it  is  a  false  pretence.*    Hence,  — 

2.  A  Forged  Order,  —  as  from  the  other,  is,  a  fortiori^  a  false 
pretence.^® 

§442.  1.  Sum  due  —  False  Accounts. —  Where  the  secretary 
of  an  Odd  Fellows'  lodge,  by  fraudulently  telling  a  member  he 
owed  the  lodge  18«.  9i.,  obtained  that  sum  from  him,  whereas 
the  amount  owed  was  only  2«.  2d.,  he  was  held  rightly  convicted 


*  Reg.  V.  Davis,  11  Cox  C.  C.  181. 

*  Ante,  §  152-155. 

*  Rex  V.  Bloomfield,  Car.  &  M.  537. 

*  C.  ».  WilguB,  4  Pick.  177. 

»  Post,  f  460,  461  ;  C.  v.  Drew,  19 
Pick.  179. 

»  Rex  V.  Story,  Rnss.  &  Ry.  81.  And 
tee  P.  V.  Peacock,  6  Cow.  72'. 

7  Woodbury  w.  S.  69  Ala.  242,  44  Am. 
R.  515. 

8  Ante,  §  145. 

*  P.  V.  Johnson,  12  Johns.  292 ;  C.  v, 
Hulbert,  12  Met.  446;  Reg.  v.  Davis,  11 
Cox  C.  C.  181 ;  McCorkle  v.  S.  1  Coldw. 
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333;  Reg.  v,  Robinson,  9  L.  Canada, 
278.  See  Reg.  v.  Tally,  9  Car.  &  P.  227  ; 
Chapman  o.  S.  2  Head,  36 ;  post,  §  458. 

w  Tyler  v.  S.  2  Hamph.  37,  36  Am.  D. 
298.  And  see  Rex  v.  Cartwright,  Rosa. 
&  Ry.  106.  Of  coarse,  if  the  nttering  is, 
as  in  some  States,  a  statutory  felony,  an 
indictment  for  false  pretences  cannot  be 
maintained  where  this  cheat  is  onlv  a  mis- 
demeanor;  Vol.  I.  §  815  (2);  unless  there 
is  a  provision  in  the  statute,  like  that  in 
the  present  English  one,  ante,  §  413,  to 
meet  the  case. 
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of  getting  this  money  through  a  false  pretence.^  And  various 
other  cheats,  by  false  representations  of  the  sum  due,  by  false 
accounts,  and  the  like,  have  been  held  to  be  indictable  false  pre- 
tences.*   Moreover,  — 

2.  Weight.  —  It  appears  that  a  mere  false  statement  of  the 
weight  of  an  article  sold  is  a  sufficient  false  pretence.^ 

§  443.  Further  as  to  Weight  —  (Measure).  —  On  the  latter 
question,  some  interesting  cases  have  arisen.  Thus,  where  the 
prisoner  had  sold  a  load  of  coal  to  the  prosecutor,  representing 
its  weight  to  be  so  many  pounds,  while  he  kndw  it  was  less,  and 
he  had  so  packed  the  coal  in  his  cart  as  to  make  it  appear  to 
he  of  larger  bulk  than  it  was,  the  j)retence  was  held  to  be  suffi- 
cient.^ In  another  case,  the  prisoner,  selling  loads  of  soot  by 
weight,  had  them  weighed  at  a  distance  from  the  place  of  deliv- 
ery, and  brought  with  him  tickets  of  their  weight ;  but  after  the 
weighing,  he  lightened  the  loads.  And  he  was  held  to  be  rightly 
convicted.  "Suppose,"  said  Pollock,  C.  B.,  "a  man  offers  a 
basket  of  apples  for  sale,  and  on  being  asked  what  quantity  there 
is,  says,  ^  Two  bushels,'  and  is  paid  for  them  at  the  rate  of  so 
much  a  bushel,  would  he  not  be  indictable  if  the  upper  part  of 
the  basket  only  contained  apples,  and  the  lower  part  sand  and 
cinders  ? "  '^    The  distinction  seems  to  be  that  aside  from  any 


'  Reg.  V,  WooUey,  1  Eng.  L.  &  Eq. 

537. 1  Den.  C.  C.  559,  Temp.  &  M.  279,  4 
^ew  Sees.  Cas.  341.  See  ante,  §  4S9  (2), 
for  a  case  almost  like  this,  where  the  con- 
traij  result  was  obtained.  And  see  Reg. 
9.  Prince,  Law  Rep.  1  C.  C.  150,  U  Cox 
C.  C.  193. 

*  Reg.  p.  Steels,  11  Cox  C.  C.  5 ;  Reg. 
V.  Leonard,  1  Den.  C.  C.  304,  3  Cox  C.  C. 

284. 2  Car.  &  K.  514 ;  Reg.  v,  Cooke,  1 
Foflt  &  F.  64 ;  Reg.  v.  Cooke,  Law  Rep. 
1  C.  C.  295,  12  Cox  C.  C.  10,  2  Eng.  Rep. 
167;  Reg.  1;.  Byrne,  10  Cox  C.  C.  369. 
See  Reg.  v.  Bntcher,  BeU  C.  C.  6,  8  Cox 
C.  C.  77. 

*  Rex  V.  Reed,  7  Car.  &  P.  848 ;  Reg. 
V.  Sherwood,  Dears.  &  B.  251,  7  Cox  C.  C. 
270,  40  Eng.  L.  &  Eq.  584. 

*  Reg.  V.  Ragg,  Bell  C.  C.  214,  217,  8 
0>x  C.  C.  262 ;  Erie,  C.  J.  obserWng  • 
""There  was  a  false  representation  that 
there  were  15  cwt.  of  coals  in  the  cart 
when  there  were  only  about  8  cwt. ;  so 
that,  as.  to  7  cwt.,  there  was  a  pretence 


of  a  delivery  which  was  altogether  false, 
and  although  the  falsehood  related  only 
to  a  part  of  the  entire  quantity  to  be  de- 
livered, yet  as  to  that  part,  such  a  case 
has  been  held  to  be  within  the  class 
where  payment  for  goods  is  obtained  by 
a  pretence  of  a  delivery  which  is  false 
as  to  the  entire  quantity  that  was  to  have 
been  delivered.  This  is  a  false  pretence 
of  a  matter  of  fact  cognizable  by  the 
senses."  And  see,  as  confirming  this  case, 
Reg.  V.  Kerrigan,  Leigh  &  C.  383. 

ft  Reg.  V.  Lee,  Leigh  &  C.  418.  The 
reporter  of  this  cose  refers  to  Reg.  v. 
Ridgway,  3  Post.  &  F.  838,  where  Bram- 
well,  B.  observed :  "  If  a  man  is  selling 
an  article,  such  as  a  load  of  coal,  for  a 
lump  sum,  and  makes  a  false  statement 
as  to  its  weight  or  quantity  for  the  pur- 
pose of  inducing  the  intended  purchaser 
to  complete  the  bargain,  that  is  not  a 
false  pretence  within  the  statute.  But  if 
he  is  selling  it  by  the  quantity,  and  says 
there  is  a  greater  quantity  than  there 
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element  of  special  device,  if  a  man  says  a  quantity  of  stuff  he  is 
offering  for  sale  measures  so  much  or  weighs  so  many  pounds, 
and  the  purchaser  buys  it  relying  on  the  representation,  which 
the  seller  knows  to  be  false,  the  pretence  is  within  the  statute. 
But  if  the  sale  is  in  lump,  and  the  seller  merely  expresses  an 
opinion  as  to  the  weight  or  measure,  he  is  not  indictable,  though 
the  opinion  is  exaggerated.^ 

§444.  1.  Title  to  Property. — The  false  pretence  of  having 
title  to  property,  or  of  its  being  unencumbered  by  mortgage, 
made  by  one  offering  it  for  sale,  is  within  the  statute.' 

2.  'Warranty.  —  Whether,  if  the  purchaser  takes  a  conveyance 
with  covenant  of  warranty,  this  does  not  create  a  difference,  on 
the  ground  that  he  must  be  presumed  to  rely  on  his  covenant, 
and  not  on  the  pretence,  is  a  question.  In  an  English  jury  case, 
where  the  main  misrepresentation  was  in  the  deed  of  conveyance 
itself,  which  contained  also  this  covenant,  the  presiding  judge 
ruled  against  the  prosecution;  because,  he  said,  "the  doctrine 
contended  for  would  make  every  breach  of  warranty  or  false 
assertion  at  the  time  of  a  bargain  a  transportable  offence."^ 
But  in  Maine  it  is  held  that  if,  on  an  exchange  of  personal  prop- 
erty, one  falsely  pretends  to  own  unencumbered  what  he  is  dis- 
posing of,  and  also  warrants  it  against  encumbrances,  he  is  liable 
to  indictment,  provided  the  pretence  and  not  the  warranty  was 
the  inducement  to  the  other  to  make  the  exchange.^  And  this 
is  doubtless  the  true  doctrine.' 

§  445.  Beiog  Unmarried  —  Right  to  bring  Suit.  —  The  false  pre- 
tence of  being  unmarried,  and  in  a  condition  to  contract  matri- 
mony, is,  we  have  seen,  sufficient.®    In  an  English  case,  after  a 


really  is,  and  thereby  gets  paid  for  a 
quantity  of  coal  over  and  above  the 
quantity  delivered,  I  am  quite  satisfied 
he  ifl  indictable." 

^  The  reader  will  see,  in  the  last  note, 
the  distinction  somewhat  (differently  ex- 
pressed, and  accept  for  himself  the  form 
of  words  which  he  deems  the  more  accu- 
rate.   See  also  post,  §  453,  note,  457. 

3  Ante,  §  426 ;  S.  v,  Newell,  1  Misso. 
248;  C.  V.  Lincoln,  U  Allen,  233;  Reg. 
V.  Meakin,  1 1  Cox  C.  C.  270.  See  Reg.  v, 
Martin,  1  Fost.  &  F.  501 ;  S.  u.  Fooks,  65 
Iowa,  452. 

s  Rex  V.  Codrington,  1  Car.  &  P.  661, 
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Littledale,  J. ;  the  property  being  a  rever- 
sionary interest  in  one-seventh  share  of  a 
sum  of  money  left  by  the  defendant's 
grandfather.  And  see  Rex  v.  Pywell,  1 
Stark.  402 ;  Reg.  v.  Burgon,  Dears.  &  B. 
11,36  Eng.  L.  &  Eq.  615;  S.  v.  Dozier, 
Dudley,  Ga.  155 ;  ante,  §  426 ;  S.  v.  Chnan, 
19  Mo.  233. 

*  S.  V.  Dorr,  33  Me.  498.  And  aee 
Reg.  V.  Adamson,  1  Car.  &  K.  192,  2 
Moody,  286. 

B  See  C.  V.  Lincoln,  11  Allen,  833; 
ante,  §  426,  429  (5). 

*  See  ante,  f  422. 


CHAP.  XIX.]  FALSE  PRETENCES.  §  447 

man  who  falsely  represented  himself  to  be  unmarried  had  paid  his 
addresses  to  a  woman  and  secured  her  promise  to  marry  him^  she 
refused  to  fulfil  it ;  whereupon  he  threatened  her  with  an  action 
at  law,  and  obtained  from  her  £100  to  forbear.  He  was  indicted 
for  getting  this  money  by  the  false  pretences,  first,  that  he  was 
unmarried ;  secondly,  that  he  was  entitled  to  maintain  a  suit  for 
breach  of  promise.  Lord  Denman,  C.  J.,  left  it  for  the  jury  to  say 
whether  the  money  was  in  fact  parted  with  because  of  the  pris- 
oner's pretence  that  he  was  single.  They  found  him  guilty,  and 
this  learned  Chief-Justice  conferred  with  Maule,  J.,  and  both  were 
"clearly  of  opinion  that  there  was  evidence  to  go  to  the  jury 
that  the  money  was  obtained  by  the  false  pretence  that  the  pris- 
oner was  a  single  man,  and  in  a  condition  to  intermarry  with  the 
prosecutrix ;  and  Mr.  Justice  Maule  was  further  of  opinion  that, 
there  was  also  evidence  of  the  money  having  been  obtained  by 
the  false  pretence  of  the  prisoner  that  he  was  entitled  to  main- 
tain an  action  for  breach  of  promise  of  marriage,  and  that  such< 
latter  false  pretence  was  a  sufficient  false  pretence  within  the- 
statute."  1 

§  446.  1.  Bet  on  Race.  —  An  early  pretence,  under  80  Greo.  2,» 
c.  24,  §  1,  was  of  having  made  a  bet  on  a  race  to  be  run  the  next* 
day  (the  person  of  whom  the  money  was  obtained  was  to  share^: 
the  bet) ;  and  this  was  held  to  be  within  the  statute.^    So,  — 

2.  intnwted  with  Hones.  —  One's  pretending  to  have  beenv^ 
intrusted  to  take  horses  from  Ireland  to  London,  and  to  have 
been  detained  by  contrary  winds  till  his  money  was  spent,  there^ 
bj  getting  a  loan,  was  adjudged  adequate.^ 

3.  DeUvered  Parcel.  —  It  is  the  same  whore  a  carrier,  to  get 
the  carriage-money,  falsely  claims  to  have  delivered  the  goods 
and  lost  the  receipt.* 

§  447.  Common  Tricks  of  Trade  :  — 

1.  Doctrine  defined. — A  wrong  is  never  transmuted  into  a  rightr 
hj  repetitions.  And  &  penal  statute  is  never  so  construed  as^ 
intentionally  to  exempt  from  its  inhibitions  any  form  of  wicked-- 
ness  simply  because  known  at  the  time  of  its  enactment.  There- 
fore a  false  pretence  is  not  the  less  such  though  it  is  also  a 
**  common  trick  of  trade."     Contrary  to  which, — 

1  R«g.  o.  Copeland,  Car.  &  M.  516.  *  Rex  v.  VmeneiiTe,  2  East  P.  C.  830. 

s  Yoong  V.  Rex,  8  T.  R.  98,  2  East         «  Rex  v.  Airej,  2  East  P.  C.  831 ;  Rex 
P.  C.  828.  V.  Coleman,  2.£aat  P.  C.  672« 
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2.  It  has  been  contended  —  that  whatever  may  be  deemed  a 
common  trick  of  trade  is  not  within  these  false-pretence  stat- 
utes. In  some  instances,  this  sort  of  contention  has  prevailed 
with  the  court.  But  commonly  it  has  been  rejected,  and  the  doc- 
trine may  now  be  deemed  settled  that  any  false  representation, 
extending  beyond  mere  opinion,  concerning  the  quality,  value, 
nature,  or  other  incident  of  an  article  offered  for  sale,  whereby  a 
purchaser  relying  on  the  representation  is  defrauded,  is  a  viola- 
tion of  these  statutes.     And  still  — 

3.  The  Application  of  this  Doctrine  —  is  sometimes  difficult. 
To  attempt  a  lessening  of  the  difficulty  by  illustrations  from 
what  has  been  adjudged, — 

§  448.  Passing  for  Value.  —  A  piece  of  paper  known  to  be 
worthless  —  as,  for  example,  a  bill  on  a  broken  bank,^  or  any 
other  specious  and  valueless  bank-bill,^  even  though,  according  to 
the  majority  of  the  English  judges,  the  bill  on  its  face  would  be 
good  for  nothing  if  true  *  —  is  a  sufficient  false  pretence^  being 
also,  we  have  seen,^  a  false  token. 

§  449.  1.  Selling  by  "  Taster."  —  A  plain  case,  also,  occurred  in 
the  purchase  of  a  cheese.  Before  the  prosecutor  bought  it,  the 
prisoner  bored  it  with  an  iron  scoop,  and  produced  at  the  end  of 
the  scoop  a  piece  called  a  ^'  taster,"  for  him  to  taste.  This  taster 
was  not  in  fact  taken  from  this  cheese,  but  from  another  and  su- 
perior one,  and  fraudulently  inserted  into  the  top  of  the  scoop. 
The  prosecutor  tasted,  was  satisfied,  bought ;  and  the  prisoner's 
conviction  was  held  by  the  English  judges  to  be  right.*    These 


1  C.  r.  Stone,  4  Met.  43 ;  Reg.  v.  Dowey, 
11  CoxC.  C.  115. 

a  C.  V.  Hulbert,  12  Met.  446,  448.  And 
see  ante,  §  441  (2)  and  note. 

*  Rex  V.  Freeth,  Ross.  &  Ry.  127. 
••  Writing."  —  Under  the  statntorj  words, 
**  by  color  of  any  false  token,  or  writing,  or 
by  any  other  false  pretence,"  the  New 
York  Court  held  that  the  word  "  writing  " 
did  not  include  a  paper  in  the  form  of  a 
bond,  neither  having  nor  purporting  to 
have  the  signature  of  any  person  attached 
to  it.  "  Writing^  as  used  in  the  statute, 
must  mean  some  instrument  or  at  least 
letter,  —  something  in  writing  or  purport- 
ing to  be  the  act  of  another,  or  certainly 
of  some  person  ;  but  the  paper  presented 
in  this  case  does  not  answer  any  such  de- 
scription ;  it  was  no  writing  at  all,  because 
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it  did  not  purport  to  be  the  act  of  any 
person."  And  it  was  observed  that  the 
writing  must  be  false,  while  there  was  no 
falsity  about  this  one;  "it  was  exactly 
what  it  purported  to  be."  P.  v.  Gates,  13 
Wend.  311,  321,  opinion  by  Savage,  C.  J. 

«  Ante,  §  148,  149  (1). 

»  Reg.  u.  Abbott,  I  Den.  C.  C.  278,  2 
Car.  &  K.  630.  In  a  later  case  similar  to 
this  one,  the  conviction  was  sustained. 
Wightman,  J.  observed  ;  "  If  the  prisoner 
had  said  that  the  cheeses  were  equal  to  the 
tasters  produced,  that  would  have  faUen 
within  Bryan's  Case  [see  post,  §  4iS4-456] ; 
but  he  said  to  the  prosecutor,  *  These  tas- 
ters are  part  of  the  very  cheese  I  propose 
to  soil  you ; '  and  therefore  it  was  a  repre- 
sentation of  a  definite  fact."  Reg.  r. 
Goss,  Bell  C.  C.  208,  219, 8  Cox  C.  C.  262. 
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facts  would  even  constitute  a  cheat  at  the  common  law.^  In  like 
manner, — 

2.  Sample  of  Turpentine.  —  A  sale  of  barrels  of  crude  turpen- 
tine, by  one  who  says  ^'  thej  are  all  right,  just  as  good  at  bottom 
as  top,"  when  their  chief  contents  are  chips,  is  even  within  a  stat- 
ute against  cheating  by  false  tokens.^    But  — 

§  450.  1.  Opinion  blending  with  Faot.  —  When  we  depart  from 
cases  like  these,  and  come  to  those  wherein  the  seeming  fact  may 
be  mere  opinion,  the  difficulties  increase.    Thus, — 

2.  Sheep  free  from  Dieeaee.  —  An  indictment  charged  the  de- 
fendants with  having  falsely  represented  that  a  drove  of  sheep 
which  they  offered  for  sale  were  free  from  disease  and  foot-ail,  and 
a  lameness  apparent  in  some  of  them  was  owing  to  accidental  in- 
jury, whereby  they  effected  a  cheat ;  and  a  majority  of  the  New 
York  Court  held  the  pretences  to  be  sufficient,  but  Bronson,  C.  J., 
dissented,  deeming  the  case  to  be  one  simply  of  representing  goods 
as  better  than  they  are.' 

§  461.  Identity  of  Horse.  —  Where  the  owner  of  a  horse,  by 
falsely  pretending  it  was  a  particular  one  called  the  Charley, 
effected  an  exchange  of  it  for  other  property,  the  Maine  Court 
held  this  offence  to  be  committed,  even  if  the  horse  were  as  valu- 
able as  the  Charley.^ 

§  452.  Desire  to  pnrohase.  —  There  was  in  Connecticut  a  false  pre- 
tence in  the  nature  of  a  conspiracy.     By  an  arrangement  between 

1  Ante,  §  1 45  et  seq.  incorporated   companies,  which  the  ven- 

'  S.  V.  Jonee,  70  N.  C.  75.  dors  fraudulently  represented  as  sound 

•  P.  V,  Crissie,  4  Denio,  525.     Gen-  and    productive,  although    they    at    the 

erally  of  Tricks  of  Trade.  —  Walworth,  time  knew  the  institutions  to  be  inpol- 

Ch.  sitting  in  the  old  Court  of  Errors  vent,  and  their  stock  perfectly  worthless. 

of  this  State,  once  said  ■   "  I  am  aware  But  I  am  yet  to  learn  that  a  law  which 

from  numerous  cases  which  have  come  punishes  a  man  for  obtaining  the  property 

under    my    observation    judicially    and  of  his  unsuspecting  neighbor  by  means 

otherwise,  that  the  rule  of  morality,  es-  of  any  wilful    misrepresentation  or  de- 

tahlished  by  the  decisions  under  these  liberate  falsehood,  with  intent  to  defraud 

statutes  [against  cheating  by  false  pre-  ,  him  of  the  same,  is  establishing  a  rule  of 

tences],  and  by  the  common  law  of  Scot-  morality  which  will  be  deemed  too  rigid 

land,  has  been  deemed  too  strict  for  those  for  the  respectable  merchants  and  other 

who,    in    1825    and    subsequently,   have  fair  business  men  of  the  city  of  New  York, 

been  engaged  in  defrauding  widows  and  or  of  any  other  part  of  the  State."    P.  v. 

orphans,  and  the  honest  and  nnsuspect-  Haynes,  14  Wend.  546,  559,  28  Am.  D. 

ing  part  of  the  community,  by  inducing  530. 

them  to  invest  their  little  aU,  which  in  *  S.  r.  Mills,  17  Me.  211.     And  see 

many  instances    was   their   only  depen-  Reg.  v.  Kenrick,  5  Q.  B.  49,  Dav.  &  M. 

dence  for  the  wants  and  infirmities  of  208,  7  Jnr.  848. 
age,  in  the  purchase  of  certain  stocks  in 
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two,  who  had  severally  property  to  sell,  each  represented  to  a  dif- 
ferent third  person  that  he  desired  to  purchase  the  other's,  and 
requested  him  to  buy  it  in  his  own  name,  at  a  sum  mentioned, 
greatly  above  its  value,  promising  to  purchase  it  of  him ;  but,  on 
its  being  bought,  refused.  This  was  held  to  be  obtaining  money 
by  false  pretences.^ 

§  463.  Rule  of  Morality — (SUver  —  Hone).  —  We  have  two 
not  remote  English  cases  which  gp  far  to  establish  the  rule  of 
morality  as  a  part  of  the  law  on  this  subject.  In  one,  the  prisoner 
had  offered  a  chain  in  pledge  to  a  pawnbroker,  affirming  it  to  be 
of  silver,  while  he  knew  it  to  be,  not  of  silver,  but  of  a  metal 
nearly  valueless.  And  the  court  held  that  this  was  a  sufficient 
false  pretence.^  In  the  other,  a  false  statement  concerning  the 
soundness  of  a  horse  ^  which  the  prisoner  sold,  was  deemed  to 
be  sufficient.^  Still  the  court  clings  to  the  idea  that  the  statute 
was  not  meant  to  enforce  fully  the  rule  of  right  in  dealings  of  this 
kind.  But  where  the  line  runs  between  what  is  allowed  to  the 
frailty  of  man  and  what  the  statute  condemns,  we  have  no  means 
of  stating  with  exactness.^ 

§  464.   1.   Opinion  and  Faot  further  dietingaiehed.  —  If  we  look  to 

the  reason  of  the  law,  and  especially  to  its  words,  we  shall  see 
that  its  aim  is  to  prevent  cheating,  and  the  specific  cheat  de- 
nounced is  that  by  a  "  false  pretence."  Now,  a  mere  opinion  is 
not  a  pretence,  but  any  statement  of  a  present  or  past  fact  is.^ 
When  two  men  are  negotiating  a  bargain,  they  may  express  opin- 
ions about  their  wares  to  any  extent  they  will ;  answering,  if  they 
lie  about  the  opinions,  only  to  God,  and  to  the  civil  department  of 
the  law  of  the  country.    But  when  the  thing  concerns  fact,  as  dia- 


1  S.  v.  Bowlej,  la  Conn.  101. 

<  Reg.  V.  Roebnck,  Dean.  &  B.  24,  36 
Bug.  L.  &  £q.  631,  7  Cox  C.  C.  126.  The 
conviction  was  in  fact  for  an  attempt 
only,  because  the  pawnbroker  tested  the 
metal,  relyiug  on  his  test,  and  not  on  the , 
pretence. 

8  Ante,  §  429  (5). 

4  Keg.  V.  Keighlej,  Dears.  &  B.  145. 
Here  also  was  no  conviction,  because  of  a 
formal  defect,  s.  p.  S.  v.  Stanley,  64  Me. 
157. 

ft  In  Reg.  V.  Lee,  Leigh  &  C.  418,  425, 
already  mentioned,  ante,  §  443,  where  the 
false  pretence  consisted  in  misrepresent- 
ing tke  weight  of  the  article  sold,  Pollock, 
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C.  B.  observed :  Oyerpraiae  of  Artiols 
—  Triok.  —  "  It  has  been  said  that  what 
took  place  was  in  the  course  of  a  trans- 
action of  buying  and  selling;  and,  no 
doubt,  where,  in  the  actual  course  of  bar- 
gaining,  when  one  man  is  seeking  to  exalt 
and  the  other  to  depreciate  the  subject- 
matter  of  the  bargain,  the  vendor  indulges 
in  overpraise  of  the  thing  he  has  to  sell, 
that  is  not  within  the  statute.  Yet  al- 
though there  may  be  a  real  bargain  if 
some  device  is  used  by  which  the  buyer 
is  imposed  on,  the  vendor  may  be  indicted 
and  convicted."  And  see  ante,  §  443  and 
note. 

«  Ante,  f  415  (3),  429.   , 
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tinguished  from  opinion,  and  a  man  knowingly  misstates  the  fact, 
his  words  amount  to  a  false  pretence.     Thus,  — 

2.  stamp  on  Wares.  —  In  England,  a  false  representation  that 
a  stamp  on  a  watch  was  the  hall-mark  of  the  Goldsmiths'  Company, 
and  that  the  number  18  therein  meant  eighteen-carat  gold,  refer- 
ring  to  the  fineness  of  the  case^  was  held  to  be  a  false  pretence ; 
and  not  the  less  so  though  the  watch  was  further  represented 
to  be  a  gold  one,  and  there  was  some  gold  in  its  composition.^ 
Here,  good  morals  and  sound  law  happily  blend.  On  the  other 
hand,  — 

3.  Thicknass  of  Silver-plating  —  Quality  of  Foundations.  —  A 
man  was  indicted  for  obtaining  money  by  the  false  pretences  that 
Rome  spoons  which  he  pledged  for  it  as  silver-plated  had  on  them 
as  much  silver  as  '^Elkington's  A,"  and  the  foundations  were  of 
the  best  material.  Both  of  these  two  representations,  the  one 
concerning  the  quantity  of  the  silver  in  the  plating,  and  the  other 
concerning  the  quality  of  the  foundations,  were  false,  known  to 
be  so  by  him  who  made  them.  That  concerning  the  quantity  of 
silver  was,  it  is  submitted,  of  a  matter  of  fact ;  the  other,  concern- 
ing the  quality  of  the  foundations,  was,  it  is  submitted,  of  a  matter 
of  opinion.  On  the  question  whether  the  pretence  was  within  the 
statute,  the  judges  differed;  the  majority  held  that  it  was  not 
They  did  not  put  the  case  in  the  form  here  presented,  and  exactly 
what  was  their  view  the  report  does  not  render  very  plain.  The  fol- 
lowing, from  Lord  Campbell,  C.  J.,  of  the  majority,  not  speaking, 
however,  for  the  rest,  conveys  a  general  idea  of  the  reasoning  on 
this  side :  ^^  With  regard  to  quality,  it  has  been  said  that  it  is  law- 
ful to  lie.  The  seller  exaggerates,  and  the  buyer  depreciates  the 
quality.  The  only  specific  fact  here  is  that  the  spoons  were  equal 
to  *  Elkington's  A.'  .  .  .  If  you  look  at  what  is  stated  upon  the 
face  of  the  case,  it  resolves  itself  into  a  mere  representation  of  the 
quality  of  the  article ;  and  bearing  in  mind  that  the  article  was  of 
the  species  that  it  was  represented  to  be  to  the  purchaser,  because 
these  were  spoons  with  silver  upon  them,  although  not  of  the 
same  quality  as  was  represented,  the  pawnbroker  received  these 
spoons,  and  they  were  valuable,  although  the  quality  was  not 
equal  to  what  had  been  represented.  Now  it  seems  to  me  it 
never  could  have  been  the  intention  of  the  legislature  to  make 

1  Reg.  V,  Sater,  10  Cox  C.  C.  577.    See,  and  qnery,  Reg.  v.  Lee,  8  Cox  C.  C.  233. 
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it  an  iudictable  offence  for  the  seller  to  exaggerate  the  quality  of 
that  which  he  was  selling,  any  more  than  it  would  be  an  indict- 
able offence  for  the  purchaser,  during  the  bargain,  to  depreciate 
the  quality  of  the  goods,  and  to  say  that  they  were  not  equal  to 
that  which  they  really  were.  Such  an  extension  of  the  criminal 
law  is  most  alarming;  for  not  only  would  sellers  be  liable  to 
be  indicted  for  exaggerating  the  good  quality  of  the  goods,  but 
purchasers  would  be  liable  to  be  indicted  if  they  depreciated  the 
quality  of  the  goods,  and  induced  the  sellers  by  that  deprecia- 
tion to  sell  the  goods  at  a  lower  price  than  would  have  been 
paid  for  them  had  it  not  been  for  that  representation."^  This 
reasoning  is  in  itself  sound,  but  not  all  will  deem  it  to  fit  the 
case.  The  exact  words  (referring  again  to  the  report)  are  : 
'^  that  the  foundation  was  of  the  best  material,  and  that  they  had 
as  much  silver  upon  them  as  ElkingtorCs  -A."  As  "  Elkington's 
A"  was  a  standard  plate,  this  was  an  exact  statement  of  the 
quantity  of  silvef,  and  it  was,  within  the  knowledge  of  him  who 
made  it,  false.  If  this  is  not  a  false  statement  of  fact,  there* 
fore  a  false  pretence,  what  is  ?    Further  as  to  — 

§  455.  Thickness  of  Plating  —  Bacaggerations.  —  This  case  was  ob- 
served upon  in  a  later  one,  in  which  a  sale  of  cheese  by  a  false 
taster  was  held  to  be  within  the  statute,*  by  Erie,  C.  J.,  as  follows : 
'^  Dissatisfaction  has  been  expressed  with  that  decision  as  if  it 
must  operate  as  an  encouragement  to  falsehood  and  fraud ;  but  it 
should  be  recollected  what  an  extremely  calamitous  thing  it  is  for 
a  respectable  man  to  have  to  stand  his  trial  at  a  criminal  bar 
upon  an  indictment  brought  against  him  for  cheating  by  a  false 
pretence  at  the  instance  of  a  dissatisfied  purchaser.  It  is  easy 
for  an  imaginative  person  to  fall  into  an  exaggeration  of  the 
praise  of  the  article  which  he  is  selling ;  and  if  such  statements 
are  indictable,  a  purchaser  who  wishes  to  get  out  of  a  bad  bargain 
made  by  his  own  negligence  miglit  have  recourse  to  an  indict- 
ment, on  the  trial  of  which  the  vendor's  statement  on  oath  would 
be  excluded,  instead  of  being  obliged  to  bring  an  action  where 
each  party  would  be  heard  on  equal  terms.  It  is  of  great  public 
importance  to  endeavor  to  define  the  line  within  which  false  rep- 
resentations become  indictable."  ' 

1  Reg.  r.  Bryan,  Dears.  &  B.  265,  267,  «  Ante,  §  449  (1)  and  note. 

270,  7  Cox  C.  C.  312,  40  Eng.  L.  &  Eq.  «  Reg.  v.  Go88,  BeU  C  C.  208,  218,  8 

589.    See  Reese  v.  Wyman,  9  Ga.  430.  Cox  C.  C.  262. 
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§  456.  Further  as  to  Fineness  of  Oold.  —  Since  the  foregoing 
sections  appeared  in  an  early  edition  of  this  work,  a  case  has 
passed  to  judgment  in  England,  by  the  unanimous  opinion  of  the 
judges,  exactly  confirmatory  of  these  views  of  the  author.  A  man 
effected  the  sale  of  a  gold  chain  by  representing  that  it  was  fifteen- 
carat  gold,  while  in  truth  it  was,  as  he  knew,  only  a  little  better 
than  six-carat.  And  this  was  held  to  be  a  false  pretence  within 
the  statute.  "  How  does  that  differ,"  asked  Bovill,  C.  J.,  "  from 
the  case  of  a  man  who  makes  a  chain  of  one  material  and  fraud- 
ulently represents  it  to  be  of  another?"^  The  learned  judges 
distinguished  this  case  from  the  one  commented  on  in  the  section 
before  the  last,  on  which  the  defendant  relied,  by  calling  attention 
to  the  words  of  the  different  members  of  the  court  uttered  in  pro- 
nouncing their  opinions.  An  expedient  like  this  enables  a  court 
to  avoid  a  decision  which  it  does  not  like  to  take  the  responsi- 
bility of  overruling  in  terms ;  but  in  the  actual  merits  of  the  two 
cases,  one  cannot  distinguish  between  a  falsehood  as  to  the  thick- 
ness of  silver-plating,  and  the  same  as  to  the  quality  of  gold,  ex- 
cept that  the  former  is  more  certainly  within  the  statute,  because 
the  thickness  of  the  silver-plating  cannot  be  seen,  while  the  fine- 
ness of  the  gold  is  in  some  measure  open  to  inspection  by  the  eye 
of  the  purchaser. 

§  457.  1.  Solvent  or  not.  —  In  a  New  Jersey  case,  a  man  was 
induced  to  part  with  a  claim  against  a  third  person  at  a  sacrifice, 
on  the  wilfully  false  representation  that  this  person  was  largely 
indebted,  possessed  only  of  small  means,  and  unable  to  pay  this 
debt  in  full.  And  it  was  contended  for  the  defendant  that  the 
several  questions,  whether  the  person  was  solvent  or  not,  largely 
indebted  or  not,  able  to  pay  in  full  or  not,  pertained  merely  to 
opinion  ;  but  the  majority  of  the  court  held  that  they  extended  to 
fact,  and  sustained  the  indictment.^  Here,  again,  sound  law  and 
good  morals  blended.     So,  — 

2.  Combining  of  Snbstanoes.  —  The  representation  that  a  com- 
bining of  particular  substances,  as  directed  in  a  certain  recipe  in 
writing,  would  produce  a  non-explosive  burning  fluid  and  cam- 
phene  of  great  value,  was  held  to  be  of  fact,  not  opinion,  and  being 
wilfully  false,  to  be  a  false  pretence  within  the  statute.'    But  — 

3.  Vaine  of  ^^atch.  —  A  false  statement  as  to  the  value  of  a 

1  Reg.  V.  Ardley,  Law  Rep.  1  C.  C.  301,         «  S.  v.  Tomlin,  5  Dutcher,  13. 
305.  *  In  re  Greenongh,  31  Vt.  279. 
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watch  left  in  pawn  was  held  to  be  wholly  inadequate^^  —  it  was  of 
mere  opinion. 

§  458.   Magnittide  of  the  Pretence :  — 

1.  Not  Frivolous,  &o.  —^  Something  has  already  been  said^  indi- 
cating that  the  pretence  must  not  be  of  too  frivolous  a  nature,  or 
of  too  small  a  thing ;  if  it  is,  it  will  not  be  sufficient.  .  It  is  not 
easy  to  state  the  exact  limits  of  this  doctrine :  while  it  is  plainly 
correct  in  law,  caution  is  required  not  to  carry  it  too  far.  For 
illustration  of  the  doctrine,  — 

2.  Sent  for  Whiakey.  —  In  the  particular  circumstances  of  a 
Tennessee  case,  it  was  held  that  the  obtaining  of  a  quart  of  whis- 
key by  one  who  falsely  said  a  third  person  had  sent  him  for  it, 
was  not  indictable  under  the  statute.^ 

§  459.  General  Caution.  —  The  reader  should  bear  in  mind  that 
the  foregoing  are  mere  illustrations  of  false  pretences,  which  may 
assume  numerous  other  forms  in  future  developments  of  fraud. 


III.  What  TMMt  concur  with  the  False  Pretence  to  constitute  the 

Statutory  ChecU. 

§460.  1.  The  Rule  —  is  that  the  interpreted  statutory  terms 
must  all  be  filled,  and  there  need  be  nothing  further.    Thus,  — 

2.  Attempts, — which  are  crimes,  yet  short  of  the  measure  of  the 
statute,  therefore  are  not  indictable  under  it,  but  under  the  com- 
mon law  or  under  some  other  statute,  are  considered  further  on.^ 

8.  The  FuU  Statutory  Offenoe  —  exists  only  when  the  wrong  has 
progressed  through  all  the  steps  set  down  in  the  statute,  which  in 


1  S.  V.  Estes,  46  Me.  150. 

3  Ante,  §  425,  428,  432,  432  a  (2),  433. 
And  see  Vol.  I.  §  212  et  seq. 

*  Chapman  v,  S.  2  Head,  86,  42,  43, 
Camthera,  J.  observing :  "  We  are  not 
disposed  to  open  the  door  bo  wide,  in  the 
construction  of  this  severe  and  penal  act, 
as  to  convert  every  case  of  falsehood  and 
dishonesty,  by  which  one  may  get  the  ad- 
vantage of  anotlier  in  the  most  Insig- 
nificant matter,  into  a  felony.  It  surely 
was  not  intended  that  barely  teUing  a  lie, 
for  the  purpose  of  getting  twenty-five 
cents'  worth  of  something  to  eat  or  dn'nk, 
should  constitute  a  felony  punishable  by 
at  least  three  years'  confinement  in  the 
penitentiary.  .  .  .  The  defendant  must  be 
a  7ery  degraded  creature,  but  she  seems 


to  have  been  a  customer  of  the  prosecutor. 
The  lie  was  not  calculated  in  itself,  under 
the  circumstances,  to  impose  upon  the 
prosecutor,  and  there  is  some  reason  to 
doubt  whether  it  reaUy  did  so."  Consult, 
in  this  connection,  P.  v.  Winslow,  39 
Mich.  505;  S.  v.  Paul,  69  Me.  215;  S.  v. 
McConkey,  49  Iowa,  499 ;  S.  v,  Nichols,  1 
Houst.  Crim.  114 ;  Reg.  v.  Burgon,  Dears. 
&  B.  11,  7  Cox  C.  C.  181 ;  Rex  v.  Ledbit- 
ter,  1  Moody,  76;  S.  v.  Stanley,  64  Me. 
157;  S.  ».  Munday,  78  N.  C.  460;  P.  v. 
Sully,  1  Bnf.  17;  S.  v.  De  Hart,  6  Bax. 
222 ;  Reg.  v.  Foster,  S  Q.  B.  D.  301. 13 
Cox  C.  C.  393 ;  Reg  v.  Lamer,  14  Cox 
C.  C.  497  ;  Delaney  v,  S.  7  Bax.  28;  S.  v. 
Young,  76  N.  C  258. 
*  Post,  §  488. 
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general  require  the  fraud  to  be  accomplished.^  Thus,  in  England, 
under  30  Geo.  2,  c.  24,  the  crime  was  not  complete  until  the  money 
was  actuallj  received.^    But  — 

4.  Signature  to  Znatmniant.  —  Under  a  statute  against  obtain- 
ing any  signature  to  a  written  instrument  by  false  pretences,  the 
offence  is  full  when  the  instrument  is  signed,  and  delivered  to  one 
who  takes  it  with  the  intent  to  defraud,  though  no  loss  or  injury 
has  followed.^  Yet  merely  subscribing  the  name  is  not  alone  suf- 
ficient, though  the  words  are,  *^  obtain  the  signature  of  any  person 
to  any  written  instrument."  There  must  be  also  averred  in  the 
indictment,  and  proved  at  the  trial,  ^'  a  delivery,"  which  is  neces- 
sary to  give  to  the  writing  its  significance  and  effect.^ 

§  461.  1.  Pretence  the  Means.  —  Though  a  false  pretence  and  a 
cheat  concur  in  point  of  time,  the  offence  is  not  committed  unless 
the  latter  is  the  product  of  the  former.  In  other  words,  if  the 
false  pretence  did  not  prevail  with  the  person  defrauded,  but 
something  else  did,  the  case  is  not  within  the  statute.^  This 
proposition  is  plain;   yet, — 

2.  Partly  the  Pretence.  —  In  the  facts  of  most  cases,  not  one 
motive  alone,  but  several  in  combination,  induced  the  defrauded 
person  to  part  with  his  goods.  And  all  the  decisions  affirm  that 
the  false  pretence  need  not  have  been  the  only  inducement.  The 
rule  as  to  which  is  generally  stated  to  be  that  the  pretence  is 
adequate  if,  operating  either  alone  or  with  other  causes,  it  had 
a  controlling  force, — if,  as  some  of  the  cases  say,  it  materially 
influenced  the  mind  —  in  other  words,  if,  without  the  pretence, 
the  defrauded  person  would  not  have  parted  with  the  thing.^ 
Further  — 


^  See  Stat.  Crimes,  §  2S5;  C.  v.  Drew, 
19  Pick.  179. 

'  Kex  V.  Buttery,  cited  in  Pearson  v. 
McGowran,  5  D.  &  R.  616,  3  B.  &  C.  700. 

*  P.  v.  Genung,  II  Wend.  18,  85  Am. 
D.  594;  P.  V.  Gates,  IS  Wend.  311,  320. 

«  Fenton  v.  P.  4  Hill,  N.  Y.  126.  And 
ne  P.  o.  Gates,  13  Wend.  311 ;  P.  v, 
Geoimg,  11  Wend.  18,  25  Am.  D.  594; 
P.  r.  GaUoway,  17  Wend.  540. 

*  C.  V.  I>ayidson,  1  Cash.  33 ;  C.  v. 
Drew,  19  Pick.  179  ;  Rex  v.  Dale,  7  Car. 
&  P.  352;  P.  V,  Herrick,  13  Wend.  87 ; 
P.  V.  Tompkins,  1  Par.  Cr.  224,  238; 
Clark  p.  P.  8  Lans.  329 ;  P.  v,  McAllister, 
49  Mich.  12 ;  Reg.  v.  Jones,  15  Cox  C.  C. 


475 ;  Cooke  v.  S.  83  Ind.  402 ;  S.  v.  Metsch, 
37  Kan.  222 ;  S.  v.  Conner,  110  Ind.  469 ; 
Vol.  I.  f  438  (3). 

•  C.  V.  Drew,  19  Pick.  179;  P.  v. 
Hayoes,  11  Wend.  557,  1 4  Wend.  546, 
28  Am.  D.  530 ;  P.  v.  Herrick,  13  Wend. 
87,  91 ;  Rex  v.  Witchell,  2  East  P.  C. 
830;  Reg.  v.  Ea^leton,  Dears.  515,  38 
Eng.  L.  &  Eq.  540,  24  Law  J.  N.  s.  M.  C. 
158,  I  Jar.  N.  s.  940;  S.  i^.  Thatcher,  6 
Vroom,  445 ;  Reg.  v.  Lince,  12  Cox  C.  C. 
451,  6  Eng.  Rep.  314;  Reg.  v.  English,  12 
Cox  C.  C.  171,  2  Eng.  Rep.  224 ;  Smith  r. 
8.  55  Missis.  513 ;  Therasson  v.  P.  82  N.  Y. 
238.  In  C.  V.  Drew,  Morton,  J.  stated  the 
doctrine  thos :  "  That  the  false  pretences^ 

265 


§462 


BPECIFIC  OFFENCES. 


[book  X. 


8.  Ab  to  which.  —  One  on  trial  for  this  offence  could  not  object 
if  the  judge  instructed  the  jury  after  the  formula  of  doctrine  just 
stated,  for  any  error  therein  was  in  his  favor.  But  in  principle 
the  rule  is,  as  before  explained  ^^  different.  When  two  men  have 
resolved  to  murder  a  tliird,  one  who  stands  by  encouraging  them 
is  guilty  of  the  entire  murder  the  same  as  though  he  had  done  it 
all  himself ;  though  still  if  he  had  not  appeared  on  the  scene,  the 
murder  of  the  man  by  the  two  others  would  have  been  perpetrated 
precisely  as  in  fact  it  was.  So  in  tlie  present  case ;  if  a  false  pre- 
tence, a  false  promise,  and  other  like  causes  combine  to  cheat  a 
man,  it  is  immaterial  whether  or  not  such  false  promise  and  other 
causes  would  have  prevailed  without  the  false  pretence.  And  in  the 
real  facts  of  most  cases  the  defrauded  man  himself  does  not  know 
how  this  would  have  been.  If  he  states  that  he  would  or  that  he 
would  not  have  parted  with  his  goods  without  the  false  pretence, 
he  utters  only  an  opinion,  and  one  far  from  being  reliable.  If  he 
says  that  he  did  not  believe  the  pretence,  and  so  it  had  no  influ- 
ence on  his  mind,  he  testifies  to  an  exculpating  fact ;  and  if  the  jury 
believe  the  testimony,  the  defendant  must  be  acquitted.    Hence,  — 

§  462.  1.  The  Pretence  must  be  believed — by  the  pei'son  to  whom 
it  is  addressed,  else  the  case  is  not  within  the  statute.^    Thus,  — 

2.  PromiBe  relied  on.  —  One  in  England  was  charged  with  ob- 
taining a  filly  by  falsely  saying  that  he  was  a  gentleman's  ser- 
vant, that  he  lived  in  Brecon,  and  that  he  had  bought  twenty 
horses  in  the  Brecon  fair.  All  this  was  shown  to  be  false ;  but  it 
appeared  also  in  the  proofs  that  he  promised  the  prosecutor  to 
meet  him  in  half  an  hour  at  Cross  Keys,  and  pay  him.  And  the 
latter  testified  that  he  parted  with  his  property  because  he  ex- 
pected the  prisoner  would  pay  as  agreed,  and  not  because  he 
believed  the  other  representations.  Whereupon  Coleridge,  J., 
ruled  that  there  must  be  an  acquittal.    "The  question  for  you 


either  with  or  without  the  cooperation  of 
other  causes,  had  a  decisive  iufluence  upon 
the  mind  of  the  owner,  bo  that  without 
their  weight  he  would  not  have  parted 
with  his  property."  p.  183.  In  P.  v. 
Haynes,  Chancellor  VtTalworth  said  that 
if  the  pretences  "were  a  part  of  the 
moving  causes  which  induced  the  owner 
to  part  with  his  property,  and  the  defen- 
dant  would  not  have  obtained  the  goods 
if  the  false  pretences  had  not  been  super- 
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added  to  statements  which  may  have  been 
true,  or  to  other  circumstances  having  a 
partial  influence  upon  the  mind  of  the 
owner,"  they  will  sustain  a  conviction, 
p.  555.  B.  p.  8.  V,  Tessier,  32  La.  An. 
1227. 

1  Ante,  §  423-427,  and  particularly  the 
first  of  these  sections. 

3  Reg.  V.  Mills,  Dears.  &  B.  205,  7  Cox 
C.  C.  263,  40  Eng.  L.  &  £q.  562. 
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to  consider/*  he  said  to  the  jury,  "is  whether  the  prosecutor 
parted  with  his  filly  by  reason  of  his  having  believed  any  false 
pretence  made  use  of  by  the  prisoner."^ 

§  463.  Plans  to  entrap.  —  How  the  proposition  of  the  last  sec- 
tion affects  cases  wherein  a  plan  has  been  laid  to  entrap  a  person 
into  the  commission  of  this  offence  —  an  inquiry  which  in  its 
general  aspect  was  before  us  in  the  preceding  volume^  —  is 
worthy  of  consideration.  We  have  not  authorities  very  distinct 
to  this  exact  question ;  yet  it  has  been  laid  down  in  general  terms 
that  these  plans  do  not  prevent  the  cheat  from  being  indictable ; 
while  still  the  mind  of  the  person  defrauded  must^  to  render  the 
other  guilty,  have  been  influenced  by  the  pretence.* 

§  464.  FoUy  of  Person  cheated.  —  If  the  prosecutor  believed  the 
pretence,  and  parted  with  his  property  relying  on  it,  there  is  no 
need  he  should  have  acted  therein  with  ordinary  care  and  cau- 
tion.^ This  is  plainly  the  just  doctrine,  though  cases  may  be 
found  in  the  books  hardly  sustaining  it.^  It  rests  on  the  like 
principle  with  an  analogous  proposition  stated  in  a  previous 
section.^  The  objection  of  this  want  of  caution  was  taken, 
without  avail,  in  the  case  where  the  secretary  of  an  Odd  Fellows* 
lodge  told  a  member  he  owed  more  than  he  did  ;  ^  in  that  of  the 
defendant  pretending  to  be  the  payee  in  a  post-office  money 
order,  yet  signing  his  real  name  ;  *  and  in  the  case  of  uttering  a 
counterfeit  note  as  genuine,  though  on  its  face  it  would  have 
been  in  law  good  for  nothing  if  true ;  Lawrence,  J.,  in  the  last- 
mentioned  case,  dissenting.^ 


»  Hex  V.  Dale,  7  Car.  &  P.  352.  And 
Bee  P.  V,  Herrick,  13  Wend.  87;  P.  v. 
Stf^flOD,  4  Barb.  151. 

«  Vol.  I.  §  255-263. 

•  Rex  V.  Ady,  7  Car.  &  P.  UO. 

*  Reg.  u.  WooUey,  I  Eng.  L.  &  £q. 
537, 1  Ven.  C.  C.  5.^9,  4  New  Sees.'  Cas. 
341,  Temp.  &  M.  279,  in  which  Erie,  J. 
obeerred:  "It  was  once  thought  that 
the  law  was  only  for  the  protection  of 
the  strong  and  pmdent  That  notion 
bas  ceased  to  prevail."  In  a  Vermont 
case,  Bennett,  J.  observed:  "It  [the 
statute]  was  designed  to  protect  the 
weaker  part  of  mankind ;  and  it  has 
been  held  to  be  law  at  the  present  day 
that  it  is  none  the  less  a  false  pretence 
although  the  party  imposed  upon  might, 
by  common  prudence,  have  avoided  the 


imposition.  If  he  was  in  fact  imposed 
upon,  it  is  no  good  reason  for  the  offender 
to  allege  that  by  the  use  of  due  diligence 
or  ordinary  care  the  imposition  might 
have  been  prevented."  In  re  Greeuough, 
31  Vt.  279,  290.  So,  in  a  civil  case,  it 
is  no  defence  in  law  to  a  party  making 
fraudulent  representations  upon  the  sale 
of  property  by  him,  that  a  bystander 
stated  the  real  facts.  Haight  v.  Hayt, 
19  N.  Y.  464. 

*  For  example,  S.  v,  De  Hart,  6  Bax. 
222. 

*  Ante,  §  433-436 ,  and  see  the  cases 
dted  there. 

7  Ante,  §442  (I). 
B  Ante,  §  440  (2). 

^  Ante,  §  448,  the  case    of  Rex     v. 
Freeth,  Russ.  &  Ry.  127.    See  also  Keg. 
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§  46&  1.  After  the  Property  is  parted  wltli,  —  a  false  pretence, 
however  reprehensible  in  morals,  comes  too  late  to  render  the 
transaction  a  crime.     Thus, — 

2.  Reclaim  aoods.  —  When  there  has  been  a  sale  and  delivery 
of  goods,  if  the  vendor  becomes  suspicious  of  the  solvency  of  the 
purchaser  and  expresses  his  intention  to  reclaim  them,  and  the 
latter  by  false  pretences  induces  him  to  relinquish  this  purpose, 
there  is  no  oiBPence  against  the  statute ;  for  the  goods  were  ob- 
tained before  the  pretences  were  made.  And  the  rule  appears 
not  to  be  different  though  the  right  of  stoppage  in  transitu 
remains,  the  abandonment  of  that  right  not  being  deemed  a 
parting  with  the  goods.^    But  — 

8.  Condition  subeequent.  —  Where  the  sale  and  delivery  of  the 
goods  are  on  a  condition  subsequent,  the  effect  whereof  is  not  to 
divest  the  seller  of  his  ownership,  the  obtaining  of  his  property 
therein  by  a  false  pretence  is  probably  within  the  statute.^ 

§  466.  CoUectlng  Debt.  —  One  who  by  a  false  pretence  procures 
another  to  pay  him  money  already  due  does  not  commit  this 
statutory  crime,  because  no  injury  is  done.*  And  where  the 
servant  of  a  creditor  went  to  the  debtor's  wife  and  got  from  her 
two  sacks  of  malt,  saying  his  master  had  purchased  them  of  her 
husband,  which  was  false,  it  was  ruled  by  Coleridge,  J.,  on  an 
indictment  against  the  servant,  that  if  his  object  was  not  to 
defraud,  but  merely  to  enable  his  master  to  compel  payment  of 
the  debt,  he  must  be  acquitted.^ 

§  467.  Money  in  Charity.  —  The  New  York  Court  held  it  not  to 
be  within  the  interpreted  statute,  though  it  was  within  its  terms, 
for  a  solicitor  of  charity  to  obtain  a  contribution  by  a  false  pre- 
tence ;  the  reason  being  that  tlie  statute  is  for  the  protection  of 
trade  and  credit,  while  begging  needs  no  protection,*  —  a  con- 
struction aided  perhaps  by  the  preamble.®    The  contrary  is  held 


V.  Ball,  Car.  &  M.  249 ;  P.  t;.  WilliamB,  4 
Hill,  N.  Y.  9,  40  Am.  D.  258. 

1  P.  u.  Haynes,  14  Wend.  546,  28  Am. 
D.  530;  8.  0.  in  the  Supreme  Court,  11 
Wend.  557. 

a  lb. 

»  Vol.  I.  §  438  (8) ;  P.  v.  Thomas,  3 
Hill,  If.  Y.  169 ;  C.  v.  McDaffy,  126  Mass. 
467;  S.  V.  Hurst,  11  W.  Va.  54,  71.  And 
see  P.  V.  Genung,  11  Wend  18,  25  Am.  D. 
594 ;  P.  t^.  Getchell,  6  Mich.  496 ;  post, 
§471,  note. 
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^  Rex  17.  Williams,  7  Car.  &  P.  354. 
And  see  Jamison  v,  S.  37  Ark.  445,  40 
Am.  R.  103. 

•  P.  17.  Clongh,  17  Wend.  851,  31  Am. 
D.  303.  It  was  said  also  in  this  case  that 
begging  is  a  crime  by  statute,  —  another 
reason.    See  post,  §  468,  469. 

^  Stat.  Crimes,  §  49>51.  See  obserra- 
tions  of  Chapman,  C.  J.  in  C.  v.  Whit- 
comb,  infra,  at  p.  487  of  the  report ;  and 
of  Peckham,  J.  in  McCord  v,  P.  46  N.  Y. 
470,  475,  476. 
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in  England,^  in  North  Carolina,^  perhaps  in  Indiana,^  and  in 
Massachusetts;^  and  in  New  York  the  legislature  interposed, 
providing  that  the  statutes  shall  apply  to  cases  where  the  thing 
obtained  is  ^^for  any  alleged  charitable  or  benevolent  purpose 
whatever."  ^  It  is  believed  that  the  original  New  York  decision 
was  simply  a  blunder.    Again,- 

§  468.  Defrauded  Person  also  in  "Wrong.  —  Another  New  York 
doctrine  is  that  where,  if  the  false  pretences  were  true,  tlie  per- 
son parting  with  his  goods  would  be  guilty  of  a  crime  therein,  or 
where  he  actually  commits  an  offence  in  parting  with  them,  the 
indictment  for  the  cheat  cannot  be  maintained.^  On  the  other 
hand,  — 

§  469.  1.  Tbe  Contrary  —  appears  to  be  the  Massachusetts  doc- 
trine. It  was  there  held  that  a  defendant  cannot  set  up,  in  an- 
swer to  an  indictment  of  this  nature,  any  wrongful  representation 
by  the  person  injured  concerning  the  goods  charged  to  have  been 
obtained  through  the  false  pretence.  ^^  Supposing,"  said  Dewey, 
J.,  "•  it  should  appear  that  [the  individual  defrauded]  had  also 
violated  the  statute,  that  would  not  justify  the  defendants.  If 
the  other  party  has  also  subjected  himself  to  a  prosecution  for 
a  like  offence,  he  also  may  be  punished.  This  would  be  much 
better  than  that  both  should  escape  punishment  because  each 
deserved  it  equally."^    And  — 

2.  As  to  which.  —  This  view  accords  with  the  general  spirit  of 
the  criminal  law,  wherein  the  fault  of  one  man  is  not  received  in 
excuse  for  that  of  another ;  while  the  New  York  doctrine  would 
introduce  a  well-known  principle  of  civil  jurisprudence  into  a 
system  of  laws  to  which  it  is  alien.^ 

§470.  Prerions  Confidence.  — A  defendant  once  claimed  that 
the  statute  does  not  apply  where  there  is  a  previous  confidence 
between  the  parties  ;  but  the  court  deemed  otherwise  and  held  it 
to  be  enough  that  the  false  pretence  succeeded.  Therefore  a  con- 
viction was  adjudged  good  against  a  workman  who,  in  the  service 

1  Reff.  V.  Jonea,  1  Eng.  L.  &  Eq.  533,         *  P.  v.  Stetson,  4  Barb.  151 ;  McCord 

1  Den.  C.  C.  551,  4  Cox  C.  C.  198,  Temp.  v.  P.  46  N.  Y.  470,  Peckham,  J.  dissent- 

&M.  270;  Reg.  v.  Hensler,  11  Cox  C.  C.  ing     And  see  P.  v.  Clongh,  17  Wend. 

570.  351,  31   Am.  D.  303;   P.  v.  Wilson,  6 

^  S.  p.  Matthews,  91  N.  C.  635.  Johns.  320 ;   ante,  §  467,  and  compare 

*  Strong  V.  8.  86  Ind.  208,  44  Am.  R.  with  ante,  §  466. 

992,  295.  7  C.  V,  MorriU,  8  Cosh.  571. 

*  C.  9.  Whitcomb,  107  Mass.  486.  ^  VoL  L  §  256,  257,  267,  268, 
«  N.  T.  Stat.  1851,  c.  144,  {  1. 
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of  clothiers,  was  to  keep  an  account  of  the  number  of  shearsmen 
employed,  with  their  earnings  and  wages,  deliver  it  weekly  in 
writing  to  a  clerk,  and  receive  from  the  clerk  the  amount  due 
them  ;  the  false  pretence  being  that  this  account  contained 
charges  for  more  work,  and  of  other  men,  than  the  facts 
justified,  whereby  he  got  a  larger  sum  than  was  his  right.^ 
Again, — 

§471.  1.  Intent  to  defraud. — There  must  be  an  intent  to 
defraud.^  This  is  a  result  from  the  larger  doctrine  of  the  intent 
explained  in  the  first  volume.^  Yet  as  in  other  criminal  cases, 
the  wrongful  intent  may  be  inferred  from  tlie  act.*    And  — 

2.  Intent  and  Pretenoe  connected.  —  The  accomplishment  of  the 
fraud  must  be  the  purpose  for  which  the  false  pretence  was  em- 
ployed.*^ Yet  it  has  been  held,  it  would  seem  correctly,  that  if 
false  pretences  are  resorted  to  as  the  means  for  obtaining  a  par- 
ticular article  of  value,  and  not  that  article  but  another  is  parted 
with,  the  case  is  within  the  statute.^ 

8.  "Knowingly  "  False  —  (Form  of  Indictment).  —  One's  fraudu- 
lent intent  implies  that  he  knows  the  pretences  to  be  false  ;  con- 
sequently an  indictment  omitting  the  word  "  knowingly  "  is,  in 
England,  held  to  be  insufficient  though  it  pursues  the  exact  words 
of  the  Statute  of  7  &  8  Geo.  4,  c.  29,  §  58,^  whereon  it  is  drawn,® 
—  a  defect  cured  after  verdict  by  7  Geo.  4,  c.  64,  §  21,  which  pro- 
vides, among  other  things,  that  a  count  shall  be  sufficient  after 
verdict  if  it  describes  the  ofiPence  in  the  words  of  the  enactment.® 


1  Rex  V,  Witchell,  2  East  P.  C.  830. 

*  C.  V.  Drew,  19  Pick.  179;  Reg.  v. 
Bloomfield,  Car.  &  M.  537 ;  Popinaux  v. 
S.  12  Tex.  Ap.  140;  Bracey  v.  S.  64 
Missis.  26. 

*  Vol.  I.  §  204  et  seq.,  285  et  seq. 

*  P.  t^.  Herrick,  13  Wend.  87 ;  Theraa- 
aon  V.  P.  82  N.  Y.  238.  And  see  Vol.  I. 
§  734,  735. 

*  C.  V.  Drew,  19  Pick.  179 ;  Bowler  ». 
S.  41  Missis.  570;  Reg.  v.  Stone,  1  Fost. 
&  F.  311.  Contraot.  —  A  Michigan  in- 
dictment was  for  obtaining  by  a  false 
pretence  an  indorsing  signature  to  a 
promissory  note.  Evidence  was  offered 
in  defence  that  the  prosecutor  was  under 
a  contract  to  make  the  indorsement ;  so 
that  though  he  had  refused  to  do  it,  he 
was  not  defrauded  by  the  false  pretence, 
and  no  offence  was  committed.    See  ante, 
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§  466.  And  the  court  held  that  this  evi- 
dence should  have  been  admitted.  Said 
Martin,  C.  J. :  "A  fahsehood  does  not 
necessarily  imply  an  intent  to  defraud; 
for  it  may  be  uttered  to  secure  a  right, 
and  however  much  and  severely  it  may 
be  reprobated  in  ethics,  the  law  does  not 
assume  to  punish  moral  delinquencies  as 
such.  To  defraud  is  to  deprive  another 
of  a  right,  of  property,  or  of  money."  P. 
V.  Getchell,  6  Mich.  496,  504. 

•  Todd  v.  S.  31  Ind.  514. 

7  Ante,  §412. 

'  Reg.  V.  Henderson,  2  Moody,  192; 
Reg.  V.  Philpotts,  1  Car.  &  K.  112. 

«  Reg.  V.  Bowen,  13  Q.  B.  790,  13  Jur. 
1045.  This  case  even  casts  a  doubt  over 
the  previous  decisions  as  to  the  form  of 
the  indictment,  though  not  as  to  the  proof 
required  at  the  trial. 


CHAP.  XIX.] 


FALSE  PRETENCES. 


§478 


4.  Purpose  to  pay.  —  It  will  not  avail  the  defendant  that  he 
meant  to  pay  for  the  goods  when  he  should  be  able,^  or  that  after- 
ward he  offered  to  pay  for  them.^    Now,  — 

§  472.     1.     Whether    All    against    Same    Victim.  —  Here    are 

three  distinct  things,  —  the  intent  to  defraud,  the  false  pre- 
tence prompted  by  it,  and  the  fraud  accomplished.  And  while 
thej  must  all  combine  to  constitute  a  case  under  the  statute, 
there  seems  to  be  no  necessity  that  as  a  universal  rule  they 
should  operate  severally  against  the  same  person.^  Therefore  an 
indictment  was  held  good  which  averred  that  the  defendant  made 
the  false  pretences  to  and  obtained  the  money  of  one,  with  intent 
to  injure  another.*    Without  the  aid  of  this  doctrine,  — 

2.  Pretence  to  Bailee.  —  Since  a  bailee  has  a  special  property 
in  the  goods,  to  obtain  them  from  him  instead  of  the  general 
owner  is  indictable,*  —  a  doctrine  of  frequent  application  in  the 
law  of  larceny.    Moreover,  — 

3.  Pretence  to  Agent.  —  Under  the  general  law  of  agency,  a 
false  pretence  to  the  agent,  especially  if  communicated  to  the 
principal  and  acted  on  by  him,  is  such  to  the  principal.*  "  It  is 
immaterial  whether  it  passed  through  a  direct  or  a  circuitous 
channel."^    And  — 

§  473.  More  of  Pretences  by  and  through  Agents.  —  From 
these  and  other  principles  of  the  criminal  law,^  it  follows  that 
the  party  obtaining  the  goods  or  other  thing  need  not  be  acting 
on  his  own  account  to  make  him  an  offender,  nor  need  he  expect 
to  derive  pecuniary  or  other  benefit  to  himself.*    But  there  may 


*  Reg.  V.  NayloT,  Law  Rep.  1  C.  C.  4 ; 
Bontain  r.  8.  15  Tex.  Ap.  515. 

*  Carlisle  w.  8.  77  Ala.  71. 

'  In  Rex  V.  Lara,  2  Leach,  647,  2  East 
P.  C.  819.  824,  6  T.  R.  565,  it  appears  to 
liave  been  held  that  an  indictment  for  a 
frand  at  common  law,  charging  the  false- 
hood to  have  been  uttered  to  one  and  the 
deceit  to  haye  taken  effect  on  another,  is 
had.  Concerning  this  case,  see,  in  disap- 
proval, C.  ».  Call,  21  Pick.  515,  520. 

*  C.  I?.  Call,  21  Pick.  515.  See  Reg.  v. 
Kealey,  1  Eng.  L.  &  Eq.  585,  2  Den.  C.  C. 
68 ;  Reg.  r.  TnUy,  9  Car.  &  P.  227.  Pre- 
tence to  Wife.  —  Where  a  forged  request 
for  the  delivery  of  goods  was  addressed  to 
a  married  woman  in  her  maiden  name,  it 

held  that  the  parly  uttering  it  mighft 


be  convicted  on  an  indictment  charging 
the  intent  to  be  to  defrand  the  husband. 
Rex  V.  Carter,  7  Car.  &  P.  134.  Delivery 
by  Wife.  —  If  the  wife,  by  direction  of 
the  husband,  delivers  the  property  to  the 
person  making  the  false  pretence,  it  is 
the  same  as  though  the  delivery  were  by 
the  husband  himself.  Reg.  i;.  Moseley, 
Leigh  &  C.  92,  9  Cox  C.  C.  16. 

^  Britt  V.  8.  9  Humph.  81. 

•  And  see  Crim.  Pro.  I.  §  332. 

f  C.  V.  Call,  21  Pick.  515;  C.  v.  Harley, 
7  Met.  462;  Stat.  Crimes,  §  134.  And  see 
Thompson  v.  Rose,  16  Conn.  71,  41  Am. 
D.  121. 

8  See  Vol.  I.  §  628-643. 

»  C.  V,  Harley,  7  Met.  462. 
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be  an  ^'  innocent  agent,''  in  this  offence  the  same  as  any  other, — 
the  doctrine  of  which  has  already  been  explained.  ^  Further  to 
particularize,  — 

§  474.  Check  on  Bank  —  Agent  to  draw.  —  One  who,  suppos- 
ing another's  bank-check  to  be  good  while  in  truth  the  latter  has 
no  funds  in  the  bank,  cashes  it,  does  not  thereby  so  become  the 
drawer's  agent  to  present  it  for  payment  as  to  subject  him  to  an 
indictment  for  an  attempt  to  cheat  by  the  false  pretence  at  the 
place  where  the  presenting  of  it  is  done.  Said  Lord  Campbell, 
C.  J. :  "  The  act  of  Parliament  contemplates  the  money  being  ob- 
tained according  to  the  wish  and  for  the  advantage,  or  at  all  events 
to  gain  some  object,  of  the  party  who  makes  the  false  pretence. 
Here  it  was  not  to  gain  any  object,  and  it  was  not  according  to  his 
wish.  He  would  derive  no  benefit  from  the  check  being  honored. 
He  had  obtained  his  full  object  in  St.  Petersburg  [where  the  check 
was  cashed],  and  had  the  money  in  his  pocket,  and  it  would  have 
been  for  tlie  advantage  of  the  defendant  if  the  draft  had  been 
burned  or  sent  to  the  bottom  of  the  sea.  The  statute  was  intended 
to  meet  a  failure  of  justice  arising  from  the  distinction  between 
larceny  and  fraud."  And  Piatt,  B.,  observed :  "  It  cannot  be  said 
that  a  party  who  presents  a  check  for  his  own  benefit  is  the 
agent  of  another  who  receives  no  benefit  whatever."  * 

§  475.  Consideration  accompanying  Pretence.  — It  was  once  ar- 
gued for  a  defendant  that  where  a  consideration,  though  inade- 
quate, has  been  paid  for  the  article,  an  indictment  for  obtaining  it 
by  false  pretences  will  not  lie.  This  proposition  was  plainly  in 
conflict  with  the  entire  current  of  adjudication  on  the  subject,  and 
with  the  reason  on  which  the  law  of  false  pretences  proceeds ;  be- 
cause if  the  receipt  of  a  part  consideration  had  its  influence,  still 


1  Vol.  I.  §  310,  651  ;  Reg.  p.  Batcher, 
Bell  C.  C.  6,  8  Cox  C.  C.  77 ;  Reg.  v. 
Dowey,  11  Cox  C.  C.  115. 

s  Reg.  i;.  Garrett,  Dean.  232,  241,  243, 

22  Eng.  L.  &  Eq.  607.  6  Cox  C.  C.  260, 

23  Law  J.  N.  s.  M.  C.  20,  17  Jar.  1060. 
The  New  York  commissioners  recom- 
mended the  enactment  of  the  following : 
"The  nse  of  a  matured  check  or  other 
order  for  the  payment  of  money,  as  a 
means  of  obtaining  any  signature,  money, 
or  property,  &c.,  by  a  person  who  knows 
that  the  drawer  thereof  is  not  entitled  to 
draw  for  the  sum  specified  therein,  apon 
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the  drawee,  is  the  use  of  a  false  token^ 
&c.,  although  no  representation  is  made 
in  respect  thereto."  And  they  add :  '*  As 
to  the  necessity  of  such  a  provision,  see 
Allen's  Case,  3  City  H.  Rec.  118;  Con- 
ger's Case,  4  City  H.  Rec.  65 ;  1  Wheeler 
Crim.  Cas.  446;  Van  Pelt's  Case,  1  City 
H.  Rec.  137  ;  P.  v.  Tompkins,  1  Par.  Or. 
224 ; "  Draft  of  Penal  Code,  a.  d.  1S64, 
p.  226.  Query  whether  principles  already 
appearing  in  this  chapter  do  not  make 
such  a  case  indictable  without  the  aid 
of  a  special  provision.  See  ante,  §  41 7  ( 2 ) 
and  note,  430  (3),  438,  441,  448,  449,  457. 


CHAP.  XIX.]  FALSE  PRETENCES.  §  47? 

the  false  pretence  had  its  influence  also,  and  was  therefore  suffi- 
cient ;  ^  and  because  so  much  of  the  article  as  was  not  paid  for 
was  obtained  as  distinctly  and  wholly  by  the  false  pretence  as  the 
entire  article  would  have  been  if  no  consideration  had  passed. 
The  case  was  of  a  sale  of  bread,  and  "  an  attempt,"  in  the  lan- 
guage of  Parke,  B.,  "  to  obtain  money  by  the  false  and  fraudulent 
representation  of  an  antecedent  fact ;  namely,  that  a  greater  num- 
ber of  pounds  of  bread  had  been  delivered  than  had  been  actually 
delirered,  and  that  representation  made  with  a  yiew  of  obtaining 
as  many  sums  of  2d.  as  the  number  of  loaves  falsely  pretended  to 
have  been  furnished  amount  to."  And  the  conviction  of  the  de- 
fendant for  attempting  a  cheat  was  sustained.' 

IV.     What  must  be  the  Property  obtained. 

§  476.  1.  Defined.  —  Since  this  offence  is  wholly  statutory,  the 
thing  obtained  must  be  something  covered  by  the  statutory  terms. 
And  — 

2.  Diversities  of  Statutes.  —  The  statutes  differ,  yet  none  are  as 
broad  as  the  common  law  explained  under  the  title  Cheats  at  Com- 
mon Law.'  The  practitioner  is  therefore  cautioned  to  look  carefully 
at  those  of  his  own  State  as  they  affect  the  present  question. 

3.  The  Meanings  —  of  some  of  the  words  are  given  at  length  in 
"  Statutory  Crimes,"  where  they  may  be  found  by  consulting  the 
index.     For  the  rest,  — 

§  477.  1.  "  Obtain."  —  The  English  24  &  25  Vict.  c.  96,  §  88, 
is,  "  Whosoever  shall,  Ac,  obtain  from  any  other  person  any  cliat- 
tel,"  &c.,  and  the  same  words  are  employed  in  the  earlier  English 
enactments  ;  ^  they  are  common  also  in  this  country.  Upon  this 
it  is  held  that,  — 

2.  Ownership  —  Use —  (Rule  in  Larceny).  —  One  does  not  "  ob- 
tain "  a  thing  by  simply  acquiring  the  use  of  it.  This  appears  to 
be  a  fkir  interpretation  of  the  term  ;  if  it  were  not,  still  the  same 
result  would  follow  from  the  consideration  that  cheating  by  false 
pretences  is  statutory  larceny,  and  such  is  the  rule  in  common- 
law  larceny.  Therefore  the  statutory  cheat  is  not  committed 
where  the  mutual  understanding  of  the  parties  is  that  only  the 

1  Ante,  i  423-427,  461  (2,  3).  *  Ante,  §  160. 

*  Beg.  V.  Eagleton,  DesTs.  515,  536,  33         *  Ante,  §  411-413. 
Eng.  li.  &  £q.  540.    See  ante,  §  429  (2), 
442. 
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use  or  possession  of  the  thing,  not  the  ownership  thereof,  is  to 
pass.^    Again,  — 

§  478.  1.  other  UmitaUonB  from  Ziaroeny.  —  From  the  statu- 
tory words  "  money,  goods,  property,  or  other  thing  of  value,"  "  or 
any  bank-note,  check,  or  order  for  the  payment  of  money,"  Ac, 
viewed  in  connection  with  other  provisions,  the  North  Carolina 
Court  derived  the  result  that  nothing  can  be  the  subject  of  this 
offence  except  what  is  also  the  subject  of  larceny  either  at  the 
common  law  or  under  statutes.    Therefore,  — 

2.  Land.  —  The  false-pretence  act  was  held  not  to  extend  to  a 
conveyance  of  land.*    And  — 

§  479.    Further  Analogy   to   Larceny  —  "  Chattel  **  —  Dog.  —  In 

England  the  word  ^*  chattel,"  in  this  act,  is  held  not  to  include  a 
dog.  Said  Lord  Campbell,  C.  J. :  "  There  is  a  specific  mitigated 
punishment  in  the  7  &  8  Geo.  4,  c.  29,  §  81,  for  dog-stealing,  but 
it  is  not  larceny  at  common  law ;  and  if  it  is  not,  I  am  of  opinion 


1  S.  V.  Anderson,  47  Iowa,  142;  Canter 
V.  8.  7  Lea,  349 ;  Cline  v.  S.  43  Tex.  494 ; 
S.  V.  Vickery,  19  Tex.  326;  Reg.  v.  Kil- 
ham,  Law  Rep.  1  C.  C.  261.  In  this  case 
of  Reg.  V,  Kilham,  one  was  convicted  for 
getting  by  a  false  pretence  the  use  of  a 
horse  from  a  livery  stable  for  a  day,  and 
the  conviction  was  qnashed.  Said  Bovill, 
C  J.  speaking  for  the  whole  court :  "  The 
word  'obtain,'  in  this  section,  does  not 
mean  obtain  the  loan  of,  but  obtain  the 
property  in,  any  chattel,  &c.  This  is  to 
some  extent  indicated  by  the  proviso  that 
if  it  be  proved  that  the  person  indicted 
obtained  the  property  in  such  manner  as 
to  amount  in  law  to  larceny,  he  shall  not 
by  reason  thereof  be  entitled  to  be  ac- 
quitted ;  but  it  is  made  more  clear  by  re- 
ferring to  the  earlier  statute  from  which 
the  language  of  §  88  is  adopted.  7  &  8 
Geo.  4,  c.  29,  §  53,  recites  that '  a  failure 
of  justice  frequently  arises  from  the 
subtle  distinction  between  larceny  and 
fraud/  and  for  remedy  thereof  enacts 
that  'if  any  person  shall,  by  any  false 
pretence,  obtain,'  &c.  The  subtle  dis- 
tinction which  the  statute  was  intended 
to  remedy  was  this :  that  if  a  person  by 
fraud  induced  another  to  part  with  the 
possession  only  of  goods  and  converted 
them  to  his  own  use,  this  was  larceny; 
while  if  he  induced  another  by  fraud 
to  part  with  the  property  in  the  goods 
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as  well  as  the  possession,  this  was  not  lar- 
ceny.   But  to  constitute  an  obtaining  by 
false  pretences,  it  is  equally  essential  as 
in  larceny  that  there  shall  be  an  inten- 
tion to  deprive  the  owner  wholly  of  his 
property.     And  this   intention    did  not 
exist  in  the  case  before  us.    BaUroad 
Tioket.  —  In  support  of  the  conviction, 
the  case  of  Reg.  v.  Boulton,  1  Den.  C.  O. 
508,  19  Law  J.  n.  s.  M.  C.  67,  was  referred 
to.    There  the  prisoner  was  indicted  for 
obtaining  by  false  pretences  a  railway 
ticket  with  intent  to  defraud  the  com- 
pany.   It  was  held  that  the  prisoner  was 
rightly  convicted,  though  the  ticket  had 
to  be  given  up  at  the  end  of  the  journey. 
The  reasons  for  this  decision  do  not  verj 
clearly  appear,   but   it   may  be   distin- 
guished from  the  present  case  in    this 
respect :  that  the  prisoner,  by  using  the 
ticket  for  the  purpose  of  travelling  on 
the  railway,  entirely  converted  it  to  his 
own  use  for  the  only  purpose  for  which 
it  was  capable  of  being  applied.     I>ia- 
tinguished.  —  In  this  case,  the  prisoner 
never  intended  to  deprive  the  prosecutor 
of  the  horse  or  the  property  in  it,  or  to 
appropriate  it  to  himself,  but  only  intended 
to  obtain  the  use  of  the  horse  for  a  limited 
time."    p.  263,  264. 

3  S.  v.  Burrows,  U  Ire.  477.  And  see 
C.  V.  Woodrun,  4  Pa.  Law  Jour.  Rep.  207 ; 
Dord  V,  P.  9  Barb.  671. 
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that  it  is  not  within  this  statute  the  subject  of  false  pretences:. 
Are  we  to  suppose  that  the  legislature  intended  that  for  obtaining 
a  dog  by  false  pretences  a  man  should  be  liable  to  penal  servitude ; 
bat  that  if  he  actually  steals  a  dog,  he  should  only  be  liable  to 
three  months'  imprisonment  ?  "  ^    In  like  manner,  — 

§480.  1.  Credit  —  If  what  is  obtained  is  not  money  or  other 
thing  within  the  statutory  words,  but  a  credit  in  account  ulti- 
mately entitling  the  party  thereto,  the  substantive  offence  is  not 
committed  ;  though  the  transaction  constitutes  a  criminal  attempt 
to  get  by  the  false  pretence  what  the  credit  may  bring.^    And  — 

2.  Mn  Indonemant  of  Payment  —  on  a  promissory  note,  if 
brought  about  by  a  false  pretence,  is  not  in  effect  equivalent 
to  obtaining  the  money  thereby.*    But  — 

8.  "Valuable  Thins." — The  words  "money,  wares,  merchan- 
dise, or  other  valuable  thing "  have  been  held  to  be  satisfied  by 
procuring  one  to  execute  his  own  note  or  contract ;  it  is  a  "  valu- 
able thing."  ^  Possibly  this  interpretation  does  not  accord  with 
that  in  the  next  section,  yet  plainly  there  is  a  difference  between 
"valuable  thing"  and  "valuable  security." 

§  481.  1.  "  Valuable  Security."  —  By  the  English  7  4  8  Geo.  4, 
c.  29,  §  53,  now  repealed,  the  thing  obtained  must  be  ^^any 
chattel,  money,  or  valuable  security."  ^    And  it  was  held  that,  — 

2.  Own  Acceptance.  —  It  is  not  within  this  statute  to  procure 
a  person  to  write  his  own  acceptance  on  a  piece  of  mercantile 
paper.  The  thing  obtained,  said  Lord  Campbell,  C.  J.,  '^  must, 
we  conceive,  have  been  the  property  of  some  one  other  than  the 
prisoner.  Here  there  is  great  difficulty  in  saying  that  as  against 
the  prisoner  the  prosecutor  had  any  property  in  the  document  as 
a  security,  or  even  in  the  paper  on  which  the  acceptance  was 
written.  •  .  •  We  apprehend  that  to.  support  the  indictment 
the  document  must  have  been  a  valuable  security  while  in  the 
hands  of  the  prosecutor.  While  it  was  in  the  hands  of  the  prose- 
cutor it  was  of  no  value  to  him,  nor  to  any  one  else,  unless  to 
the  prisoner.    In  obtaining  it  the  prisoner  was  guilty  of  a  gross 

1  Reg.  V.  BobinBon,  8  Cox  C.  C.  115,  the  meaning  of  the  term"  valaable  tiling/' 

116,  BeU  C.  C.  34.     See  Stat.  Crimes^  see  Stat.  Crimes,  §  346,  note,  875.     A 

S  344.  check  representing,  fnnds  in  bank  is  a 

*  Reg.  V.  Eagleton,    Dean.  515,  33  "  thing  ef  Tidae."    Tarbozv.  S.  38  Ohio 

Eng.  L.  &  £q.  540.  St.  581. 


*  S.  V.  Moore,  15  Iowa,  412.  »  Ante;  (  412.* 

*  S.  V.  Thatcher,  6  Vroom,  445.    Aa  to 
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fraud ;  but  we  think  not  of  a  fraud  contemplated  by  this  act  of 
Parliament."  ^    This  case  has  been  followed  in  Canada.^ 

3.  This  Sort  of  Nice  Distinction  —  is  not  uncommon  in  the 
criminal  law.  And  to  the  writer  it  seems  eminently  beneficial 
when  its  object  is  to  eject  out  of  a  statute  something  which, 
though  within  its  words,  is  not  within  its  spirit.  But  when  a 
case  is  within  the  mischief  to  be  remedied,  it  seems  to  the  writer 
that  no  just  rules  of  interpretation  can  restrict  terms  to  a  nar- 
rower meaning  than  is  given  them  by  the  ordinary  understand- 
ings of  men.'  And  if  one  persuades  another  to  put  his  name  to 
a  piece  of  paper,  valueless  before,  but  rendered  a  valuable  mer- 
cantile security  by  the  name,  to  the  ordinary  understanding  he 
obtains  thereby  of  the  other  a  "  valuable  security,"  —  then,  as  the 
case  is  completely  within  the  mischief  of  the  law,  why  bend  the 

.  law  by  interpretation  to  screen  the  delinquent  ?    In  the  spirit  of 
this  suggestion,  the  New  York  Court  has  held  that  — 

4.  "  Bffecta  "  —  Indorsement.  —  Procuring  by  a  false  pretence 
the  indorsement  of  a  promissory  note  —  in  a  case  where  the  party 
has  afterward  used  the  note  for  his  own  benefit  —  is  within  the 
words  "  money,  goods,  chattels,  or  other  effects.*'  * 

§  482.  Loan.  —  Where  the  thing  obtained  is  money,  which  is 
converted  to  the  use  of  the  wrong-doer,*  it  is  no  objection  that  it 
was  asked  and  ostensibly  received  as  a  mere  loan.^ 

§  483.  1.  Contract.  —  Under  a  statute  making  the  obtaining  of 
"  money  "  or  "  goods  "  by  false  pretences  indictable,  a  contract  no 
more  satisfies  the  statutory  term  than  a  credit ;  ^  so  that  thus  to 
acquire  a  contract  is  not  suflBcient.®    But  — 

2.  Money  through  Contract.  —  There  is  authority  for  saying 
that  if  a  contract  is  obtained  and  then  the  money  is  paid  pur- 
suant thereto,  the  transaction  constitutes  an  obtaining  of  the 
money.®  Still,  where  one  procured  from  his  banker  a  credit  by 
drawing  on  another,  without  right,  a  bill  which  had  no  chance  of 
being  paid,  yet  consequently  the  banker  let  him  have  more  money 

1  Heg.  V.  Danger,  Dears.  &  B.  307, 323,  ^  Ante,  §  480  (1 ). 

324,  7  Cox  C.  C.  303.    See  Stat.  Crimes,  ^  See  Stat.  Crimes,  §  217,  344--346. 

§  339,  note.  ^  Reg.  v.  Kenrick,  5  Q.  B.  49,  Dav.  & 

a  Reg.  V.  Bradjr,  26  U.  C.  Q.  B.  13.  M.  208 ;  Reg.  v.  Abbott,  1  Den.  C.  C.  273, 

>  Stat.  Crimes,  §  204,  212.  2  Car.  &  K.  630;  Reg.  v.  Dark,  1   Den. 
4  P.  V.  Stone.  9  Wend.  182, 190.  C.  C  276.    And  see  P.  v.  Herrick,  13 

>  Ante,  §  477  (2).  Wend.  87 ;  Reg.  t;.  Adamson,  1  Car.  & 
^  Rex  V.  Croflsley,  2  Moody  &  R.  17,  2  K.  192,  2  Moody,  286 ;  Reg.  v.  Eagleton, 

Lewin,  164.  Dean.  515,  33  Eng.  L.  &  £q.  540. 
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than  he  otherwise  would  have  done,  the  English  judges  held  the 
offence  not  to  be  committed.  ^^  The  prisoner  could  not  be  said  to 
haye  obtained  any  specific  sum  on  the  bill,  all  that  was  obtained 
was  credit  on  account."  ^  Beyond  which,  and  in  direct  conflict 
with  the  foregoing  doctrine,  it  was  in  an  English  case  laid  down 
that  if  a  contract  is  procured  by  false  representations,  then  money 
or  goods  are  delivered  thereunder,  ^'  it  is,"  in  the  language  of  Hill, 
J.,  '^  too  remote  to  say  that "  the  wrong-doer  ^^  obtained  the  goods  or 
money  by  the  false  pretences."  ^  And  in  Canada  it  was  adjudged 
that  an  indictment  for  getting  a  given  sum  by  false  pretences  is 
not  sustained  by  proof  that  a  promissory  note  was  acquired  and 
then  it  was  paid.^    Looking  for  the  true  distinctions,  — 

3.  In  Principle,  —  this  question  is  perhaps  a  nice  one.  Still  if 
when  the  money  was  paid  under  a  contract  which  the  fraud  had 
rendered  void,  the  one  paying  it  remained  under  its  influence 
ignorant  of  the  fraud,  this  should  pretty  plainly  be  deemed  to  be 
an  obtaining  of  the  money  by  the  pretence,  to  which  thp  fraudu- 
lent contract  (to  be  treated  as  a  nullity  ^)  would  be  no  impedi- 
ment. If  the  fraud  had  been  discovered,  and  had  ceased  to 
influence  the  mind  of  the  defrauded  person  when  he  paid  the 
money,  the  case  would  be  different.^ 

§  484.  1.  Signature  to  Instrument.  —  Besides  the  provision 
against  getting  money,  goods,  chattels,  and  the  like,  by  false  pre- 
tences, there  is  in  many  of  the  States  a  clause  against  so  obtain- 
ing the  signature  of  a  person  to  any  written  instrument.® 

2.  Nature  of  Instrument.  —  Under  the  words  '^  obtain  the  sig- 
nature of  any  person  to  any  written  instrument,"  in  the  New 
York  statute,  the  instrument  must  be  such  as  if  genuine  would  be 
adapted  to  work  a  prejudice  to  the  property  of  the  one  signing  or 
of  some  other  person.  Therefore,  where  the  defendant  had  thus 
got  his  wife's  name  to  a  deed  of  land,  but  the  deed  was  not 


1  Hex  r.  WaveU,  I  Moody,  224. 

*  Reg.  V.  Bryan,  2  Fost.  &  F.  567,  s 
jury  case,  the  learned  jadge  adding  that 
the  point  had  been  decided  in  Reg.  t;. 
Gardner,  25  Law  Joor.  m.  b.  M.  C.  100, 
and  Dears.  &  B.  40,  ante,  §  432  (4),  and 
the  deciaion  bound  him. 

'  Reg.  o.  Brady,  26  U.  C.  Q.  B.  13. 
«  Biahop  First  Book,  f  124, 125. 

*  See,  as  perhaps  having  some  rela- 
tion to  this  question,  Reg.  v,  Watson, 


Dears.  &  B.  348,  7  Cox  C.  C.  364.    And 
see  poet,  §  486. 

•  Ante,  §  460  (4) ;  P.  o.  Galloway,  17 
Wend.  540 ;  P.  v.  Stone,  9  Wend.  182 ;  P. 
V.  Gennng,  11  Wend.  18,  25  Am.  D.  594; 
P.  V.  Gates,  13  Wend.  811 ;  Fenton  v.  P. 
4  Hill,  N.  Y.  126 ;  Roberts  v.  S.  2  Head, 
501 ;  May  r.  S.  15  Tex.  Ap.  430;  Baker 
V.  S.  14  Tex.  Ap.  332 ;  In  re  Payson,  23 
Kan.  757 ;  8.  ».  Layman,  8  Blackf.  330, 
which  see  for  a  construction  of  the  Indiana 
statute  of  false  pretences. 
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acknowledged  by  her  before  an  officer  qualified  to  take  the 
acknowledgment ;  and  under  other  statutes  the  deed  of  a  married 
woman  is  before  acknowledgment  a  mere  nullity, — the  court  held 
the  offence  not  committed.  ^^  If  the  defendant,"  said  the  judge, 
"  could  not  have  been  convicted  of  forgery  had  he  affixed  the 
name  of  his  wife  to  this  instrument  without  her  consent,  I  think 
he  should  not  have  been  convicted  of  the  offence  of  obtaining  her 
signature  to  the  instrument  by  false  pretences."  ^ 

y.  Remaining  and  Connected  QuevtionB. 

§  485.  1.  Felony  or  Misdemeanor.  —  This  offence  being  statu- 
tory and  nowhere  made  capital,  the  common-law  principles  would 
render  it  misdemeanor,  not  felony.^  But  it  is  imdoubtedly  felony 
under  most  of  our  statutes.^  Thus,  in  Mississippi,  the  statute 
makes  it  felony  where  the  value  exceeds  one  hundred  dollars.^ 
The  practitioner  should  see  how  this  is  in  his  own  State  ; 
then  — 

2.  Principal  and  Acoesaory.  —  The  doctrines  taught  in  the 
pseceding  volume'^  concerning  procuring,  aiding,  abetting,  and 
the  like  should  be  applied  to  this  offence  according  as  it  is  found 
to  be  felony  or  misdemeanor.^ 

§486.  Partly  in  each  of  Two  States.  —  Where  the  transaction 
is  partly  in  one  State  and  partly  in  another,  the  courts  of  that 
wherein  the  transfer  of  the  possession  is  made  have  been  deemed 
competent  to  take  cognizance  of  the  offence,  though  the  false 
pretences  were  uttered  in  the  other  State.  For  the  gist  of  the 
crime  is  considered  to  be,  not  the  uttering  of  the  pretences,  but 
the  obtaining  of  the  money  or  goods.^ 


^  P.  t*.  Galloway,  17  Wend.  540,  opinion 
by  Bronson,  J.  And  see  P.  v.  Gates,  13 
Wend.  311.  Indorsement  of  Note. — 
An  indorsement  of  a  negotiable  promis- 
sory note  is  a  signature  to  a  written  in- 
strument within  the  meaning  of  this 
statute.    P.  V.  Chapman,  4  Par.  Cr.  56. 

a  Vol.  I.  §  614  et  seq. 

•  Vol.  I.  §  618,  622. 

«  Bowler  v,  S.  41  Missia  570. 

•  See  Vol.  I.  §  644-708. 

•  See  C.  17.  Harley,  7  Met.  462 ;  C  v. 
Call,  21  Pick.  515;  P.  v.  Parish,  4  Denio, 
153;  Reg.  v,  Moland,  2  Moody,  276; 
Cowen  V.  P.  14  BL  348;  Long  v.  S.  1 
Swan,  Tenn.  287. 
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T  C.  V,  Van  Tuyl,  1  Met.  Ky.  1,  3,  71 
Am.  D.  455.  In  this  case,  "the  facta 
proved  upon  the  trial  were  that  the  de- 
fendant was  in  the  State  of  Ohio,  and 
had  along  with  him  a  negro  named  John, 
whom  he  represented  to  be  a  runaway 
slave  belonging  to  him,  that  he  was  try- 
ing to  take  back  to  a  slave  State ;  stating 
that  he  was  a  resident  of  Tennessee,  from 
which  place  the  slave  had  some  three  or 
four  months  previously  made  his  escape. 
That  whilst  he  was  in  the  State  of  Ohio» 
he  sold  and  delivered  said  negro  to  B.  W. 
Jenkins,  at  the  price  of  five  hundred  dol- 
lars,  which  Jenkins  was  to  pay  him  wheu 
they  arrived  in  Kentucky,  and  the  par- 
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§  487.  The  PimiBhment  —  is  generally  regulated  by  statutes,  or 
it  depends  on  principles  sufficiently  explained  in  the  preceding 
Tolume.^    Also,  — 

§  488.  Attempt.  —  The  doctrine  of  attempt,  applicable  equally 
to  false  pretences  and  to  other  offences,  is  in  that  volume  eluci- 
dated in  full.*  There  is  little  inducement  to  prosecute  wrong- 
doers where  no  harm  has  been  accomplished,  so  the  books  record 
but  few  American  indictments  for  attempts  to  commit  the  present 
offence.  Yet  the  English  courts  not  unfrequently  of  late  have 
sustained  such  indictments ;  beyond  doubt,  correctly.'  The  act 
done  must  be  sufficiently  near  the  fraud  meant  to  be  accom- 
plished ;  ^  but  the  obtaining  of  a  credit  has  been  held  to  be  in 
close  enough  proximity  to  the  money  it  was  to  bring,  to  consti- 
tute the  criminal  attempt.^  If  the  person  to  be  defrauded  does 
not  believe  the  pretence  to  be  true,  still  an  indictment  for  the 
attempt  to  defraud  may  be  maintained  against  the  wrong-doer.^ 
A  fortiori  it  is  an  indictable  attempt  where  the  pretences  are 
believed,  and  the  goods  laid  out,  but  the  cheat  is  discovered 
before  they  are  taken  away.^  We  have  seen  *  that  this  doctrine 
of  attempt  applies  also  to  cheats  at  the  conmion  law. 


chaser  was  to  run  the  risk  of  taking  the 
Blare  to  that  place."  When  the  parties 
to  the  transaction  arrired  in  Kentucky, 
a  hill  of  sale  with  warranty  was  executed 
and  the  money  paid.  But  the  negpru  was 
free,  and  not  a  slave,  and  hoth  he  and  the 
defendant  resided  in  the  State  of  New 
York.  The  Kentucky  Court  held  that  the 
offence  was  complete  in  Kentucky. 

^  Vol.  I.  §  927  et  seq.  As  to  Massa- 
chusetts, see  Wilde  v.  C.  2  Met.  408. 

'  Vol  L  §  723  et  seq. 


s  Reg.  V.  Ball,  Car.  &  M.  249  ;  Keg.  v, 
Eagleton,  Dears.  515,  33  Eng.  L.  &  Kq. 
540;  Reg.  v.  Roebuck,  Dears.  &  B.  24 ; 
Reg  V.  Francis,  Law  Rep.  2  C.  C.  128,  12 
Cox  C.  C.  612. 

*  Vol.  I.  §  759-765. 

*  Reg.  V.  Eagleton,  Dears.  515, 33  Eng. 
L.  &  Eq.  540.    And  see  ante,  §  480  (1). 

»  Reg.  V.  Hensler,  11  Cox  C.  C.  570. 
7  Mathews  v,  S.  33  Tex.  102.    And  see 
Reg.  V.  Jarman,  14Cox  C.  C.  111. 

*  Ante,  §  168. 


For  FALSE  TOKEN,  see  Cheats  at  Common  Law. 

FALSE  TOLL-DISH,  offence  of  keeping,  see  Stat.    Crimea. 

FARO-BANK,  exhibiting,  see  Stot.  Crimes. 

FERRT,  see  Way. 

FIGHTING,  see  Vol.  L  §  535.    And  see  Affbat. 

FIRING  BUILDINGS,  see  Arson. 

FISH  AND  GAME,  see  Stat.  Crimea. 
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CHAPTER  XX, 

FORCIBLE  ENTBY  AND  DETAINER. 

§  489-i91.  Introd  action  and  General  View. 

492-496.  The  Old  Engliah  Statutes. 

497-503.  The  Ownership,  Estate,  or  Possession. 

504-513.  The  Act  which  constitutes  the  Offence. 

514.  The  Restitution  of  Fossessioli  awarded. 

515, 516.  Remaining  and  Connected  Questions. 

OoDsnlt.  —  for  the  pleading,  evidence,  and  practice,  Grim.  Pro.  XL  §  369-^88 ;  Dir. 
ii  F.  §  441-448.  And  for  incidental  questions  see  the  indexes  to  this  series  of  books. 
Compare  with  the  title  Forcible  Trespass.  A  general  view  of  these  offences  appears 
in  VoL  I.  §  536-538. 

§  489.  1.  One  Offence.  —  Forcible  entrj  and  forcible  detainer 
are  in  substance  and  in  principle  but  one  offence.  Therefore 
in  this  chapter  and  generally  in  our  books  they  are  treated  of 
together. 

2.  Defined.  —  A  forcible  entry  is  one's  entry  on  another's  real 
estate,  or  in  special  circumstances  on  his  own,  of  a  nature  to  be 
the  subject  of  a  personal  occupation,  made  with  an  array  of  force 
adapted  to  create  terror  in  those  present  opposing.^  A  forcible 
detainer  is  a  detaining  of  the  possession  of  such  estate,  to  which 
the  person  has  no  perfect  title,  by  force  of  the  same  kind.* 

§490.  "Wliy  Indictable  —  (Force  as  to  Lands). — It  has  been 
said  ^  that  one  disseised  of  his  lands  might  by  the  ancient  com- 
mon law  employ  force  to  any  degree  necessary  to  regain  the  pos- 
session. And  this  might  have  been  so  in  civil  jurisprudence; 
because,  if  a  plaintiff  were  in  the  wrong  in  holding  the  posses- 
sion, he  was  in  no  situation  to  complain  of  the  defendant's  wrong 
in  expelling  him,  where  the  latter  was  the  true  owner.*  But  there 
is  likewise  another  doctrine  of  the  common  law ;  namely,  that  no 

1  Compare  with  Vol.  I.  §  536  (3),  537,         *  Vol.  I.  f  256, 267,  268 ;  1  Gab.  Crim. 

538.  Law,  321 ;  Taunton  v,  Costar,  7  T.  R.  431 ; 

a  Compare  with  Vol.  I.  §  536  (2).  Turner  v,  Meymott,  1  Bing.  158 ;  Hi^rgins 

8  1  Hawk.  P.  C.  Curw.  ed.  p.  495 ;  4  ».  S.  7  Ind.  549.    And  »ee  Hyatt  v.  Wood, 

Bl.  Com.  148.  4  Johns.  150,  4  Am.  D.  258. 
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one  has  the  right  to  enforce  a  claim,  however  just,  by  the  com- 
mission of  a  breach  of  public  order  and  tranquillity.^  Conse- 
quently it  is  now  established  that  forcible  entry,  and  in  some 
circumstauces  forcible  detainer,  are  indictable  crimes,  without 
regard  to  any  statute,  English  or  American.^  For  our  further 
expositions,  — 

§  491.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Old 
English  Statutes ;  11.  The  Ownership,  Estate,  or  Possession  neces- 
sary ;  III,  The  Act  which  constitutes  the  Offence ;  IV.  The  Res- 
titution of  Possession  awarded;  Y.  Remaining  and  Connected 
Questions. 

I.   The  Old  English  Statutes. 

§  492.  1.  General.  —  From  early  times  in  England,  this  subject 
furnished  a  considerable  field  for  legislation.  So  much  of  this 
legislation  as  is  deemed  important  for  the  due  understanding  of 
our  own  law  will  be  here  stated.    Thus, — 


1  Sinclair  v.  Stanley,  69  Tex.  718;  8. 
r.  Jacobs,  94  N.  C.  950;  S.  v.  Camp,  12 
Vroom,  306 ;  S.  V.  Lanej,  87  N.  C.  &35. 
Landlord  eJectlDc  Tenant.  —  Whete  a 
tenaDCj  at  wiU  had  been  terminated  by 
the  tenant's  refusing  to  paj  rent  and  the 
landlord's  statutory  notice  to  quit,  the  lat- 
ter elFected  a  peaceable  personal  entry 
into  the  premises,  consisting  of  a  room  in 
a  dweUing-hoose,  the  tenant  being  therein. 
He  then  commenced  removing  door,  win- 
dows, and  the  tenant's  furniture,  when  he 
was  resisted,  a  scuffle  ensned,  and  the  ten- 
ant received  a  blow  upon  the^head  with  a 
hatchet  held  in  the  landlord's  hand.  The 
landlord  was  thereupon  indicted  for  as- 
sault and  battery;  and  on  the  trial  his 
coonsel  requested  a  ruling  that  if  he  got 
into  the  premises  unopposed,  he  was  in 
the  peaceable  possession  of  his  own,  with 
the  right  to  remove  the  tenant's  effects ; 
and  if  resisted  he  might  lawfully  oppose 
force  by  force.  But  the  court  refused, 
yet  told  the  jnir  that  the  tenancy  being 
at  an  end,  the  landlord  might  resume  his 
possession  without  legal  process  if  he 
eonld  without  a  breach  of  the  peace; 
that  his  right  to  take  out  windows  and 
door,  and  to  remove  the  tenant's  prop- 
erty, depended  on  the  contingency  of  his 
being  able  to  do  it  without  opposition  or 


resistance ;  that  on  being  resisted,  and  find- 
ing he  could  not  proceed  further  without 
a  breach  of  the  peace,  it  became  his  duty 
to  desist ;  and  he  had  no  right  to  eject  the 
tenant  by  force.  This  ruling  was  held  to 
be  correot.  C.  v.  Haley,  4  Allen,  318. 
Compare  this  with  CoUins  v.  Thomas,  1 
Fost.  &  F.  416.  And  see  Langdon  v. 
Potter,  3  Mass.  215 ;  Saunders  v,  Robin- 
son, 0  Met.  343 ;  C.  v.  Dudley,  10  Mass. 
403 ;  S.  V,  McClay,  1  Harring.  Del.  520 ; 
Evill  V.  Conwell,  2  Blackf.  133, 18  Am.  D. 
138;  But  V,  S.  2  Tread.  489;  Helm  v. 
Slader,  1  A.  K.  Mar.  320;  Bartlett  v. 
Draper,  23  Mo.  407 ;  Tucker  v,  Phillips, 
2  Met.  Ky.  416;  C.  v.  Kensey,  3  Fa.  Law 
Jour.  Rep.  233;  Thompson  i^.  C.  116  Pa. 
155 ;  8.  V.  Mace,  65  N.  C.  344. 

a  Vol.  I.  §  536  (2, 8) ;  C.  v.  Shattuck,  4 
Cush.  141 ;  S.  V.  Jones,  14  B.C. 344 ;  Rex 
V.  Bake,  3  Bur.  1731 ;  Henderson  v.  C.  8 
Grat.  708,  56  Am.  D.  160;  S.  v.  Speirin, 
1  Brev.  119;  Butts  v.  Voorhees,  1  Green, 
N.  J.  13,  22  Am.  D.  489 ;  Rex  v.  Wilson, 
8  T.  R.  357  ;  1  Russ.  Crimes,  3d  Eng.  ed. 
304;  Newton  v.  Harland,  I  Man.  &  G. 
644 ;  8.  t;.  Wilson,  3  Mlsso.  125 ;  S.  v, 
Morris,  3  Misso.  127.  Query,  whether 
this  is  an  indictable  offence  in  Alabama. 
Childress  v.  McGehee,  Minor,  131,  134. 
And  see  8.  v.  Mozgan,  59  N.  H.  322.  . 
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2.  5  Rich.  2. — The  earliest  enactment  is  5  Rich.  2,  stat.  1,  c.  8,^ 
in  the  following  words :  ^^  That  none  from  henceforth  make  any 
entry  into  any  lands  and  tenements  but  in  case  where  entry  is 
given  by  the  law ;  and  in  such  case,  not  with  strong  hand  nor 
with  multitude  of  people,  but  only  in  peaceable  and  easy  manner; 
And  if  any  man  from  henceforth  do  to  the  contrary,  and  thereof 
be  duly  convict,  he  shall  be  punished  by  imprisonment  of  his 
body,  and  thereof  ransomed  at  the  king's  will." 

8.  Ab  to  whioh  —  (Common  Law).  —  This  is  the  entire  statute ; 
it  creates,  if  there  were  doubt  before,  a  misdemeanor.  There 
appears  to  be  no  room  for  question  that  it  is  a  part  of  the  com- 
mon law  of  this  country.^  But  the  reader  observes  that  it  applies 
only  to  forcible  entries,  not  to  detainers. 

4.  2  Edw.  3.  —  Of  prior  date  to  this  statute  is  2  Edw.  8,  c.  8, 
commonly  called  the  Statute  of  Northampton.  It  was  enacted  to 
restrain  breaches  of  the  peace,  and  it  is  sometimes  supposed  to 
have  some  relation  to  our  present  subject,^  but  the  connection  is 
not  very  close.  It  provides :  ^^  That  no  man,  great  nor  small,  of 
what  condition  soever  he  be,  —  except  the  king's  servants  in  his 
presence,  and  his  ministers  in  executing  of  the  king's  precepts,  or 
of  their  office,  and  such  as  be  in  their  company  assisting  them, 
and  also  [those  of  feats  of  arms  of  peace]  upon  a  cry  made  for 
arms  to  keep  the  peace,  and  the  same  in  such  places  where  such 
acts  happen,  —  be  so  hardy  to  come  before  the  king's  justices  or 
other  of  the  king's  ministers  doing  their  office,  with  force  and 
arms,  nor  bring  no  force  in  affray  of  the  peace,  nor  to  go  nor  ride 
armed  by  night  nor  by  day,  in  fairs,  markets,  nor  in  the  presence 
of  the  justices  or  other  ministers,  nor  in  no  part  elsewhere,  upon 
pain  to  forfeit  their  armor  to  the  king,  and  their  bodies  to  prison 
at  the  king's  pleasure." 

§  493.  1.  15  Rich.  2.  —  The  next  English  enactment  here  im- 
portant is  15  Rich.  2,  c.  2;  namely,  ^Hhat  the  ordinances  and 

1  In  preparing  the  first  edition  of  this  (see  next  section )» among  the  acts  in  force, 

▼olume,  I  copied  this  statate  from  Pulton,  Report  of  Judges,  3  Binn.  595,  613,  614. 

and  cited  it  as  5  Rich.  2,  c.  7  ;  because  it  But  in  Roberts's  Digest  of  British  statutes, 

there  so  stands,  and  I  have  seen  it  so  the  reason  of  the  omission  is  suggested  to 

elsewhere.     The  text  is  now  corrected  be,  "Probably,  because  the  Act  of  1700 

from  Ruffhead.  [Pennsylvania]  was  considered  aualogous, 

^  Kilty  Report  of  Statutes,  222  ;  Har-  and  as  supplying  the  place  of  the  statute." 

ding's  Case,  1  Greenl.  22.    The  Pennsyl-  p.  283,  note. 

vania  judges  have  omitted  it,  possibly  by  '1  Hawk.  P.  C.  Curw.  ed.  p.  496,  §  5, 

accident,  as  they  mention  15  Rich.  2,  c.  3  and  p.  488,  §  4. 
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statates,  made  and  not  repealed,  of  them  that  make  entries  with 
strong  hand  into  lauds  and  tenements  or  other  possessions  what» 
soever,  and  them  hold  with  force,  and  also  of  those  that  make 
insurrections,  or  great  ridings,  riots,  routs,  or  assemblies,  in  dis- 
turbance of  the  peace  or  of  the  common  law,  or  in  affray  of  the 
people,  shall  be  holden  and  kept  and  fully  executed ;  joined  to  the 
same,  that  at  all  times  that  such  forcible  entry  shall  be  made,  and 
complaint  thereof  cometh  to  the  justices  of  the  peace,  or  to  any  of 
them,  that  the  same  justices  or  justice  take  sufficient  power  of  the 
county  and  go  to  the  place  where  such  force  is  made ;  and  if  they 
find  any  that  hold  such  place  forcibly,  after  such  entry  made,  they 
shall  be  taken  and  put  in  the  next  gaol,  there  to  abide  convict  by 
the  record  of  the  same  justices  or  justice  until  they  have  made 
fine  and  ransom  to  the  king."  ^ 

2.  Summary  Conviction. — The  reader  perceives  that  the  chief 
effect  of  this  enactment  is  to  provide  for  a  summary  conviction  of 
offenders  by  the  magistrate  on  view. 

3.  Common  Law  with  ns.  —  It  is  of  a  date  sufficiently  early  to 
be  common  law  with  us ;  it  was  received  in  Maryland  ^  and  Penn- 
sylvania;' and  with  all  the  other  acts  of  Parliament  on  the  sub- 
ject of  forcible  entry  and  detainer  was  expressly  made  of  force  in 
South  Carolina.^  But  unquestionably  there  arc  other  States  into 
which  it  has  not  come,  —  a  matter,  however,  depending  chiefly  on 
questions  of  local  jurisprudence.  The  process  of  summary  con- 
viction on  view  is  itself  unknown  in  some  of  the  States,  probably 
in  most  of  them. 

4.  Same  am  to  Other  Statutes.  —  Whether  the  enactments  given 
in  the  succeeding  sections  of  this  sub-title  are  common  law  in  any 
particular  State  is  a  question  which  each  practitioner,  in  the  ab- 
sence of  judicial  decisions,  will  determine  for  himself.*  No  partic- 
ular suggestions  can  aid  him,  but  the  general  doctrines  by  which 
this  sort  of  inquiry  is  to  be  answered  appear  elsewhere  in  these 
volumes,  and  more  at  large  in  the  author's  '*  First  Book  of  the 
Law."  « 

§  494.  8  Hen.  6.  —  The  next  of  these  statutes  is  8  Hen.  6,  c.  9, 
A.  n.  1429.    It  was  intended  to  correct  some  defects  in  the  last- 

1  See»  for  some  expoeitionfl  of  this  stat-         *  S.  v.  HantiD^on,  3  Brev.  111. 
ttte,  1  Hawk.  P.  C.  Cnrw.  ed.  p.  497.  •  They  were  all  received  in  Maryland. 

*  Kilty  Report  of  Statutes,  223.  Kilty  Rep.  Stats.  222,  227,  236. 

>  Report  of  Judges,  3  Binn.  595,  614 ;         «  Bishop  First  Book,  §  43-59. 
Blythe  v.  Wright,  2  Ashm.  428. 
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recited  act ;  "  as,"  says  Hawkins,  "  in  not  giving  any  remedy 
against  those  who  were  guilty  of  a  forcible  detainer  after  a  peace- 
ful entry  ;  nor  even  against  those  who  were  guilty  of  both  a  forci- 
ble entry  and  a  forcible  detainer,  if  they  were  removed  before  the 
coming  of  a  justice  of  the  peace ;  and  in  not  giving  the  justices  of 
the  peace  any  power  to  restore  the  party  injured  by  such  force  to 
his  possession."  ^  And  we  may  add  that  it  seems  to  be  the  first 
statutory  provision  making  forcible  detainers  indictable ;  though 
they  were  doubtless  so  at  the  common  law.  The  more  important 
parts  of  it  are  the  following :  ^^  That  from  henceforth  where  any 
doth  make  any  forcible  entry  in  lands  and  tenements  or  other 
possessions,  or  them  hold  forcibly,  after  complaint  thereof  made 
within  the  same  county  where  such  entry  is  made,  to  the  justices 
of  the  peace  or  to  one  of  them  by  the  party  grieved,  that  the  jus- 
tices or  justice  so  warned  within  a  convenient  time  shall  cause, 
or  one  of  them  shall  cause,  the  said  statute  (that  is,  15  Rich.  2, 
c.  2)  duly  to  be  executed."    And  — 

§  495.  Further,  -—  in  §  8  of  this  Statute  of  8  Hen.  6,  c.  9,  is  the 
provision  that  the  justices  or  either  of  them  ^^  shall  have  authority 
and  power  to  inquire  by  the  people  ^  of  the  same  county,  as  well  of 
them  that  make  such  forcible  entries  in  lands  and  tenements,  as 
of  them  which  the  same  hold  with  force."  Then  follows  a  direc- 
tion for  tlie  restitution  of  the  premises  to  the  rightful  possessor ; 
thus,  ^^  And  if  it  be  found  before  any  of  them  that  any  doth  con- 
trary to  this  statute,  then  the  said  justices  or  justice  shall  cause  to 
reseise  the  lands  and  tenements  so  entered  or  holden  as  afore,  and 
shall  put  the  party  so  put  out  in  full  possession  of  the  same  lands 
and  tenements,  so  entered  or  holden  as  before."  There  are  other 
minor  provisions  not  necessary  to  be  copied,  but  all  are  subjected 
to  the  following  restriction :  "  §  7.  Provided  always,  that  they 
which  keep  their  possessions  with  force,  in  any  lands  and  tene- 
ments whereof  they  or  their  ancestors  or  they  whose  estate  they 
have  in  such  lands  and  tenements  have  continued  their  posses- 
sions in  the  same  by  three  years  or  more,  be  not  endamaged  by 
force  of  this  statute." 

§  496.  1.  31  EUx.  —  (RestitQ^oQ).  —  The  restitution  of  posses- 

1  1  Hawk.  p.  C.  Carw.  ed.  p.  497.  Williams,  4  Man.  &  R.  471,  9  B.  &  C. 

^  The  meaDing  of  which  is  that  they  549  ;   Anonjmous,  4  Co.  48  a ;   Anonj- 

may  proceed  by  indictment,  as  in  other  mons,  3  Dy.  122,  pi.  24 ;  Rex  v.  Taylor, 

cases  of  misdemeanor.    That  an  indict-  7  Mod.  123. 
ment  lies  under  this  statute,  see  Rex  v, 
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gion  'was  put  on  a  more  exact  foundatioD  by  31  EHz.  c.  11  (a.  d. 
1589) ;  declaring,  "  That  no  restitation  upon  any  indictment  of 
forcible  entry  or  holding  with  force  be  made  to  any  person  or 
persons  if  the  person  or  persona  so  indicted  hath  had  the  occupa- 
tion, or  haUi  been  in  quiet  possession,  by  the  space  of  three  whole 
years  together  next  before  the  day  of  such  indictment  so  found, 
and  his,  her,  or  their  estate  or  estates  therein  not  ended  or  deter- 
mined ;  which  the  party  indicted  shall  and  may  allege  for  stay  of 
restitution,  and  restitution  to  stay  until  that  be  tried,  if  the  other 
will  deny  or  trarerse  the  same.  And  if  the  same  allegation  be 
tried  against  the  same  person  or  persons  so  indicted,  then  the 
same  person  or  persons  so  indicted  to  pay  such  costs  and  damages 
to  the  other  party  as  shall  be  assessed  by  the  judges  or  justices 
before  whom  the  same  shall  be  tried  ;  the  same  costs  and  damages 
to  be  recovered  and  levied  as  is  usual  for  costs  and  damages  con- 
tained in  judgments  npon  other  actions."'    And — 

2.  21  Jac.  1.  —  In  1623,  21  Jac.  1,  c.  15,  removed  a  doubt  by  de- 
claring that  the  right  of  restitution  should  exist  not  only  in  favor 
of  persons  having  the  fee,  &c.,  but  also  it  should  extend  "  unto 
tenants  for  t«rm  of  years,  tenants  by  copy  of  court  roll,  guai^ 
dians  by  knight's  service,  tenants  by  elegit,  statute  merchant, 
and  staple."' 

n.    The  Ownership,  E»tate,  or  Posseteion  necessary. 

§497,  1.  DlBtfugalalied  from  Foroibls  Tieipajis —  (Real — Per* 
■onal).  —  It  appears  that  by  the  ancient  common  law,  tlie  required 
breach  of  the  peace  constitnted  this  offence  equally  whether  the 
contest  was  for  the  possession  of  real  or  personal  property.  But 
the  old  statutes  which  have  become  common  law  in  this  country, 
recited  in  the  last  sub-title,  had  in  view  only  the  realty  or  some 
right  or  interest  therein.  Naturally,  therefore,  what  under  the 
earlier  common  law  was  one  crime  became  under  the  influence  of 
the  statutes  practically  two ;  forcible  entry  and  detainer  pertain- 
ing to  real  estate,  forcible  trespass'  to  personal.*     And  — 

2.  Wbat  Real  Bttate.  —  Though  nothing  in  the  words  of  those 
statutes  excludes  the  ofTeuce  from  being  committed  on  any  kind 
of  real  property,  yet  the  nature  of  some  kinds  prevents  it ;  indeed, 


1  Hawk.  F.  C.  Cnrw.  ti.,  p.  49S, 
■  1  Hawk.  P.  C.  Cnrw.  ed,  p.  409. 
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it  can  probably  be  committed  only  on  such  as  is  capable  of  manual 
occupation.    As  to  which,  — 

§  498.  Farther.  —  Hawkins  states  the  "  general  rule "  to  be 
^^  that  one  may  be  indicted  for  a  forcible  entry  into  any  such  in- 
corporeal hereditament  for  which  a  writ  of  entry  will  lie,  either  by 
the  common  law,  as  for  rent,  or  by  statute,  as  for  tithes,  &c."  Tet 
he  does  not  ^'  find  any  good  authority  that  such  an  indictment  will 
lie  for  a  common  or  office ;  but  it  seems  agreed  that  an  indict- 
ment for  forcible  detainer  lies  against  any  one,  whether  he  be  the 
terre-tenant  or  a  stranger,  who  shall  forcibly  disturb  the  lawful 
proprietor  in  the  enjoyment  of  any  of  the  above-mentioned  posses- 
sions ;  as,  by  violently  resisting  a  lord  in  his  distress  for  a  rent,  or 
by  menacing  a  commoner  with  bodily  hurt  if  he  dare  put  in  his 
beasts  into  the  common,  &c.  Yet  it  seems  clear  that  no  one  can 
come  within  the  danger  of  these  statutes  by  a  violence  offered  to 
another  in  respect  of  a  way,  or  such  like  easement,  which  is  no 
possession.  Also  it  seemeth  that  a  man  cannot  be  convicted  upon 
view,  by  force  of  15  Rich.  2,  of  a  forcible  detainer  of  any  such  ten- 
ement wherein  he  cannot  be  said  to  have  made  a  precedent  forci- 
ble entry,  because  that  statute  gives  the  justices  a  jurisdiction  of 
no  other  forcible  detainer  but  what  follows  a  forcible  entry."  ^ 

§  499.    Particularly  as  to  Forcible  Entry :  — 

1.  Other  than  DweUing-house.  —  It  follows  from  the  foregoing 
that  the  entry  need  not  be  into  a  dwelling-house.^    Yet  — 

2.  Dwelling-houBe.  —  There  are  circumstances  and  statutes  un- 
der which  the  entry  into  the  dwelling-house  will  be  indictable, 
while  the  same  things  done  on  open  ground  would  not  be  so ;  ^  as, 
for  example,  if  there  are  persons  in  the  dwelling-house,  and  they 
are  put  in  fear.* 

§  500.  1.  The  Leading  Principle  —  is,  in  the  language  of  Lord 
Kenyon,  "that  no  one  shall  with  force  and  violence  assert  his 
own  title."  *    Hence,  — 

2.  Tenant  In  Common.  —  Though  a  tenant  in  common  has  no 
right  to  resist  the  entry  of  his  co-tenant  upon  the  estate,®  yet  the 

^  1  Hawk.  p.  C.  Cnrw.  ed.  p.  502,  §  31.  1^41 ;  post,  §  504.    And  see  S.  v.  Mace,  65 

s  Rex  V.  NichoUfl,  2  Keny.  512 ;  Mann  N.  C.  344  ;  S.  v,  Shepard,  82  N.  C.  614  ;  S. 

V,  S.  37  Ark.  405.  v.  Smith,  100  N.  C.  466 ;  ante,  §  490,  note. 
^  And  see  Benson  r.  Strode,  2  Show.         ^  S.  v.  Fort,  4  Dev.  &  Bat.  192.     And 

150;  Harding's  Case,  1  Greenl.  22  ;  S.  v.  see  S.  v.  Morgan,  Winst.  i.  246. 

Tolever,  5  Ire.  452 ;  S.  v.  Caldwell,  2  Jones,         •  Rex  v,  Wilson,  8  T.  R.  357,  361. 

N.  C.  468 ;  S.  v.  Bordeaux,  2  Jones,  N.  C.         '  C.  v.  Lakeman,  4  Cosh.  597. 
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co-tenant  may  commit  the  offence  of  a  forcible  entry  when  the 

tenant  does  reBist.'     Even  — 

3.  A  'Wifo,  —  it  seems,  may  commit  thia  offence  in  respect  of 
premises  held  by  her  husband.^    So  that  — 

§  501.  1.  HoBatate. — By  the  common-law  rule,  as  unaffected  by 
statutes  English  or  American,  an  indictment  for  a  forcible  entry 
need  not  contain  any  allegation  of  estate  or  interest  in  the  prem* 
ises.  It  is  necessary  only  that  the  person  claiming  possession, 
whether  by  right  or  wrong,  should  be  in  actual  and  peaceable 
possesBion.*    Not  even  is  evidence  of  title  admissible.^     Tet  — 

2.  Baia  Ciutod7.  —  There  must  be,  by  right  or  wrong,  a  posses- 
sion '•  in  distinction  from  a  custody  ;'  as,  a  man  cannot  commit  a 
forcible  entry  upon  his  own  premises  held  by  a  servant.' 

3.  TTnder  Old  BtatntM.  —  The  same  rule  appears  also  to  apply 
to  indictments  under  5  Rich.  2,  stat.  1,  c.  8,*  before  recited;" 
while,  under  8  Ben.  6,  c.  9,  the  indictment  must  state,  says 
Chitty,  "  that  the  place  was  the  freehold  of  the  party  aggrieved ; "  " 
or  state  some  other  interest  in  the  prosecutor,"  But  on  principle 
we  may  not  easily  see  how,  under  any  of  these  statutes,  the  matter 
can  be  otherwise  than  as  at  the  common  law,  except  where  the 
prosecutor  pri^oses  to  ask  for  a  judgment  of  restitution.  Where 
he  does  so  propose,  clearly  the  indictment,  on  authority  and  per- 
haps on  principle,  must  set  out  his  title.** 


■  Stx  a.  MuTOw,  Caa.  t«mp.  Hudir. 
IT4,I>abUne<l.  164, 

'  Rei  V.  Smyth,  I  Moody  &  R.  155,  B 
Car.AP.2al;  1  Rnu.  Crimes,  3d  Eng.  ed. 
SOT. 

•  Rbx  1..  WilsoD,  8  T.  R.  S5T  ;  Bean- 
chimpo.  Morrii,4  Bibb, 313;  8.  n.  Ben- 
nett, t  DcT.  ft  BM.  43 ;  S.  D.  Speirin,  I 
Bnr.  119;  C.  V.  Keeper  of  Ftiun,  1 
Athm.  140;  F.  n.  Leonard,  11  Johns. 
SM;  S.  D.  Pollok,  4  Ira.  305,  42  Am.  D. 
140;  S.  n.  Anden.  8  Ire.  IS;  Higgin*  v, 
S.  7  Ire.  549 ;  P.  b.  Carter,  39  Barb.  308 ; 
VsM  c.  S.  93  Ind.  311.  And  aee  Lowe 
I.  TeUotd,  1  Ap.  Cas.  414,  13  Cox  C.  C. 

•m. 


•  Pitman  f.  Davto,  Hemp.  39 ;  P.  n. 
Tisldi,  1  LaDB.  333 ;  GaUa  v.  Winalor,  1 
Wii  6M1;   McCaotey  v.  Weller,  13  Cal, 


600 ;  Pogne  v.  McKee,  3  A.  K.  Mar.  137 ; 
Hnnt  V.  WiUon,  14  B.  Monr.  44;  Benoet 
V.  Montgomery,  3  Halel.  48  ;  Mairs  v. 
Sparks,  a  Sonthard,  513  ;  Stewart  d.  Wil- 
■on,  1  A.  K.  Mar.  355 ;  Dot«on  v.  S.  S 
Coldw.  M5. 

'  C.  e-  Keeper  of  Prison,  1  Aahra.  UO. 

>  S.  p.  CnrtiB,  4  Dbv.  &  Bat  333. 

'  3  Cliit.  Crim.  Law,  1136;  Harding's 
Case,  1  Greenl.  13. 

'  Ante,  §  493  (3). 

1°  3  Chit.  Crim.  Lav,  1136;  Rex  t>. 
Taylor,  T  Mod.  133. 

"  Rex  D.  WilBon,  8  T.  R.  357. 

"  TorrBDco  d.  C.  9  Pa,  1 94 ;  S.  v.  Ben- 
nett, 4  Dev.  &  Bat.  43  ;  S.  K.  Anders,  8 
Ire.  15  ;  Reepnblica  v.  Campbell,  1  Dall. 
354;  S.  B.  Botler,  Conference,  331;  Van- 
pool  V.  C.  13  Pa.  391 ;  Bard  v.  C.  6  S.  & 
R.  S52  ;  Kespnblica  v.  Shryber,  1  DalL 
6S.  And  see  Rex  u.  WilliBms,  9  B.  &C. 
549  ;  Crim.  Pro.  IL  {  383,  384. 
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4.  In  New  Hampshire.  —  as  laid  down  in  one  case,  the  com- 
plaint for  a  forcible  entry  must  allege  that  the  complainant  was 
seised  of  the  premises  or  possessed  of  them  for  a  term  of  years. 
And  the  doctrine  was  stated  to  be,  on  the  authorities,  that  ^*  any 
person  who  is  seised  of  land  in  fee  for  life,  or  possessed  thereof 
for  a  term  of  years,  and  who  is  with  strong  hand  and  armed  power 
turned  out  of  possession,  or  held  out  of  possession  in  the  same 
manner,  may  have  this  process.  It  is  of  do  importance  whether 
the  seisin  be  by  right  or  by  wrong,  or  whether  the  term  for  years 
be  legal  or  not.  But  there  is  no  doubt  that  the  complaint  must 
allege  that  the  complainant  was  seised  or  possessed  for  a  terhi  of 
years.'*  ^ 

§  502.  As  to  Forcible  Detainer :  — 

In  Brief,  —  tho  question  in  forcible  detainer  is  more  difficult, 
being  less  illuminated  by  authority.  On  principle,  no  one  should 
be  held  for  this  offence  merely  because  he  defends  by  force  a  pos- 
session peaceably  acquired  in  an  estate  to  which  another  has  no 
just  claim.  And  though  one  through  an  honest  mistake  of  fact 
should  incorrectly  suppose  himself  to  be  occupying  this  position, 
he  would  stand  oH  the  same  ground,  according  to  a  doctrine  illus- 
trated in  the  preceding  volume,^  as  if  the  truth  were  what  he  be- 
lieved it  to  be.  And  probably  the  law  will  be  found,  on  examina- 
tion, to  be  exactly  as  thus  stated.^ 

§  508.  Detainer  diBtingoiBhed  from  Bntry.  —  The  word  '^de- 
tainer" implies  a  previous  entry  of  the  party  detaining,  which 
indeed  may  have  been  peaceable ;  *  or  a  right  to  enter  in  the  per- 
son against  whom  the  premises  are  detained.^  And  Russell  de- 
fines forcible  detainer  to  be."  where  a  man  who  enters  peaceably 
afterwards  detains  his  possession  by  force." ^  And  adds:  "This 
doctrine  will  apply  to  a  lessee  who,  after  the  end  of  his  term, 
keeps  arms  in  his  house  to  oppose  the  entry  of  the  lessor,  though 


1  S.  V.  Pearson,  2  N.  H.  550,  opinion  by 
Richardson,  C  J. 

*  Vol.  I.  §  303.  And  see  other  sections 
in  this  connection.  See  Faris  v.  S.  3  Ohio 
St.  159. 

*  See  also  Vol.  T.  §  536 ;  Harrington  v. 
P.  6  Barb.  607 ;  S.  ».  Elliot,  11  N.  H.  540. 

*  For  a  qualification  of  which,  see  ante, 
§  498.    And  see  P.  v.  Fields,  1  Lans.  222. 

*  Under  the  statutory  words,  "shall 
make  forcible  entry,  &c.,  and  with  strong 
hand  shall  detain  the  same;  or,  hating 
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made  a  peaceable  entry  without  the  con- 
sent of  the  actual  posseaaor,  shall  hold  and 
detain  the  same  with  force  and  strong 
hand,"  &c.,  the  Connecticut  Court  held 
that  an  allegation  of  actual  possession 
when  the  defendant  entered  is  essential 
in  a  complaint  for  a  forcible  detainer 
after  a  peaceable  entry.  Phelps  v.  Bald- 
win,  17  Conn.  209,  212. 

'  1   Rnss.  Crimes,  3d  £ng.  ed.  310. 
And  see  ante,  §  498. 
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no  one  attempt  an  entry;  or  to  a  lessee  at  will  detaining  with 
force  after  the  will  is  detenniiied ; '  and  it  will  apply  in  like  man- 
ner to  a  detaining  with  force  by  a  mortgagor  after  tlie  mortgage 
is  forfeited,  or  by  the  feoffee  of  a  disseisor  after  entry  or  claim 
by  the  disseisee.  And  a  lessee  resisting  with  force  a  distress  for 
rent,  or  foreetalling  or  rescuing  the  distress,  will  also  be  guilty  of 
this  offence-"*  Plainly  if  a  man  enters  by  stratagem,  and  then 
retains  possession  by  force,  he  commits  a  forcible  detainer ;  and 
it  is  even  laid  down  that  this  will  be  regarded  as  a  forcible  entry.* 
The  North  Carolina  Court  has  held  that  forcible  detainer  is  not 
indictable  at  the  common  law  where  the  entry  was  peaceable  and 
lawful,*  —  a  propOBition  which  seems  too  narrow.  We  have  seen' 
what  forcible  detainers  were  excepted  out  of  8  Hen.  6,  c.  9,  coa- 
firmed  by  31  Eliz.  c.  U." 

III.  The  Act  which  constitutes  the  Offence. 

g  504.  1.  DeflnAd.  —  A  mere  unlawful  or  wrongful  entry  or 
detainer  is  not  necessarily  forcible  witliin  the  law  of  this  offence,^ 
bat  there  most  be  such  an  act  or  acts  as  constitute  a  breach  of 
the  peace;^  consistrng  either  of  an  array  of  force  threatening 
violence,  or  of  actual  violence,  calculated  to  intimidate,*  To 
particularize,  — 

2.  Complioationa  of  Doctrine.  —  This  offence  depends  on  several 
distinct  legal  principles,  operating  not  always  uniformly.  These 
are,  first,  the  doctriue  of  breach  of  the  peace  in  the  nature  of 
assault;'"  next  the  doctrine  of  breach  of  the  peace  by  combina- 
tions of  numbers,  the  same  aa  in  riot;"  then,  tlic  doctrine  that 
people  are  liable  to  grow  excited  over  quarrels  concerning  their 
own  interests,  which  last  is  the  peculiar  one  govorning  this  of- 
fence, but  in  actual  development  is  always  found  more  or  less 

'  Sm  P«rke,  J.  in  Rex  v.  Onkley,  4  B,  '  S.  «.  Milla,  104  N.  C,  905,  17  Am.  St. 

4Ad.30T.  706;  S<.n>iiK<'.  ^i.  105  lud.  I  ;  S.  ti.  HiiisoD, 

•  Com.  Dig.  tit  ForeiUe  Entri-,  kc.  83  N.  C.  640 ,  Lisaner  i'.  S.  84  Ga.  669,  20 
(B)  1.                                                '  Am.  St,  389 ;  S,  u.  Ilichards,  15  Mo.  Ap. 

'  Burt  V.  S.  3  BiCT.  413,  3  Tread.  4SS;  331  ;  5.  t'.  Camp.  12  Vrooin,306;  Joliiuon 

pott,  f  SOS.  tF.  Clem,  82  Ky.  84. 

<  S.  D.  GodMf,  13  In,  3.|g.  !'>  See  S.  V.  RatrhrtliloT,  5  N.  II.  M9;  C. 

'  Aote.  g  495.  V.  Tajlor,  5  Biiiu.  277. 

'Ante,  {496.  "  Sen  Ubk  v.  Stroudc,  2  Show.  149; 

'  Temple  p.  &  6  Bu.  496 ;  S.  v.  Leath-  Rex  v.  Wyvill,  7  Mod   aS6 ;  Hemlerson  .■, 

«n,31  Ark. 44;  Temple  r.  S.  7  BajL.  109.  C.  8  Grat.  708,  56  Am.  D.  160;  S.  i-.  Wil- 

*  S.  D.  Jacobs,   94   a.  C.  930 ;   S.  u.  sou,  3  M'mo.  123. 
Umj,  87  S.  C.  53B. 
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connected  with  the  former  two.  While  these  three  ingredients 
mix  unequally  in  the  cases,  they  are  also  subjected  to  the  action 
of  what  may  be  termed  outside  influences :  as,  whether  the  place 
is  inhabited  or  not ;  ^  whether  the  party  acting  has  a  clear  and 
just  claim  or  one  but  feignedly  so ;  whether  the  possession  is  of 
long  standing  and  entirely  undisturbed,  or  is  recent  and  not  fully 
acknowledged  by  the  other  party.  Indeed,  we  should  find  it  im- 
possible to  enumerate  all  the  circumstances  of  this  general  nature 
which  more  or  less  vary  results.  Still  there  are  developed  in  the 
decisions  some  forms  of  doctrine  to  which  we  shall  find  it  not  un- 
wise to  refer.    Thus,  — 

§  505.  1.  Xbeceed  Mere  TrespaM.  —  The  act  must  in  all  cases 
exceed  a  mere  trespass.*    But  — 

2.  Combined  NnmberB,  —  striking  terror,  sometimes  supply  the 
place  of  force,  and  so  constitute  the  offence  though  no  actual  vio- 
lence is  employed.  Three  persons  have  been  held  to  be  sufficient 
within  this  rule.*    At  the  same  time,  — 

8.  One  Alone  —  is  in  matter  of  law  competent  to  commit  this 
offence.  Yet  ordinarily  such  unaided  person  must  use  actual 
force,  or  some  threatening  demonstration,  in  distinction  from 
the  constructive  force.* 

4.  Creating  Apprehension.  —  The  general  idea  is  that  there  must 
be  violence,  an  array  of  numbers,  or  threatening  language  com- 
bined with  circumstances,  of  a  sort  and  degree  to  create  in  those 
opposing  an  apprehension  of  either  bodily  harm  or  a  breach  of 
the  peace  unless  they  yield  to  the  demand.^  This  is  the  rule  only 
for  cases  in  which  there  is  some  person  present  to  resist ;  for 
pretty  clearly  there  may  be  a  forcible  entry  into  a  dwelling-house, 


1  See  ante,  §  499  (2). 

s  Vol.  I.  §  538  ( 1 ) ;  Rex  o.  Smyth,  5 
Car.  &  P.  201,  1  Moody  &  R.  155 ;  Rex  r. 
Bake,  8  Bur.  1731 ;  Reg.  v.  Newlands,  4 
Jar.  322 ;  Rex  v.  Deacon,  Ryan  Jb  Moody 
N.  P.  27  ;  S.  V.  Tolever,  5  Ire.  452 ;  Gray 
V.  Finch,  23  Conn.  495;  S.  v.  Roes,  4 
Jones,  N.  C.  315,  69  Am.  D.  751 ;  P.  v. 
Smith,  24  Barb.  16 ;  S.  v.  McClay,  1  Ear- 
ring. Del.  520;  Hopkins  v.  Calloway,  3 
Snoed,  11.  See  Reg.  v.  Dyer,  6  Mod.  96 ; 
dinger  v.  Shepherd,  12  Grat.  462. 

»  Vol.  I.  §  588  (1);  S.  V.  Simpson,  1 
Dey.  504 ;  S.  v.  PoUok,  4  Ire.  805,  42  Am. 
D.  140;  S.  V.  Armfield,  5  Ire.  207. 

*  Burt  V.  8.  3  Brey.  413 ;  S.  v,  Pollok, 
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4  Ire.  305, 42  Am.  D.  140 ;  S.  v.  Bordeaux, 
2  Jones,  N.  C.  241 ;  8.  v.  Caldwell,  2  Jonee, 
N.  C.  468. 

*  C.  V.  Shattack,  4  Cnsh.  141 ;  S.  v. 
Pollok,  4  Ire.  305, 42  Am.  D.  140;  Rex  v. 
Smyth,  5  Car.  &  P.  201,  1  Moody  &  R. 
155;  Milner  v.  Maclean,  2  Car.  &  P.  17  ; 

5  V.  Cargill,  2  Brev.  445;  Butts  v.  Voor- 
hees,  1  Green,  N.  J.  13,  22  Am.  D.  489 ;  * 
C.  V.  Dudley,  10  Mass.  403 ;  Berry  v.  Wil* 
liams,  1  Zah.  423;  C.  v.  Rees,  2  Brews. 
564 ;  8.  V.  Smith,  2  Ire.  127 ;  Cammack 
V.  Macy,  3  A.  K.  Mar.  296 ;  S.  v.  Wilson, 
94  N.  C.  839 ;  8.  v.  Talhot,  97  N.  C.  494  ; 
8.  V.  Shepard,  82  N.  C.  614;  P.  v.  Rickert, 

8  Cow.  226.  J 
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and  possibly  into  other  estate,  vhich  will  be  indictable  though  no 
such  person  is  present.'  Yet  evidently  the  doctrines  applicable 
under  such  circumstances  differ  considerably  from -those  which 
govern  forcible  entries  in  tbe  face  of  tlie  occupant." 

§  505  a.  Under  liegai  Ptoomb.  —  An  entry  under  legal  process, 
however  unjustly  or  irregularly  obtained,  is  not  indictable  within 
this  title  of  the  law  if  the  magistrate  had  jurisdiction,  and  tbe  pro- 
cess is  not  void.'  But  if  he  had  no  jurisdiction,  and  the  process 
was  without  color  of  authority,  the  offence  may  be  committed 
thereunder.* 

§  506.  The  Doctrine  as  appearing  in  the  Old  Englith  Books :  — 

1.  Tt*  Old  Books  —  explain  the  law  of  this  offence  as  it  was 
held  by  the  courts  when  prosecutions  for  it  were  numerous.  In 
modern  times,  the  criminal  proceeding  has  been  largely  super- 
seded by  a  statutory  civil  one,  so  that  now  in  many  of  our  States 
the  indictment  is  practically  unknown,  and  in  others  it  is  but 
seldom  resorted  to.  In  this  paucity  of  modern  authority,  refer- 
ences to  the  old  books  sometimes  become  specially  convenient. 
Therefore,  — 

2.  Trom  Oabbett,  —  an  Irish  treatise  the  merit  whereof  consists 
largely  in  an  accurate  and  wholly  servile  collection  of  points  from 
the  old  English  books,  though  it  is  not  a  work  of  any  particular 
authority,  the  author  has  deemed  it  best  to  extract  the  following, 
which  is  a  better  presentation  of  these  old  points  than  lie  could 
hope  to  make  by  an  original  effort.'    This  author  says,'  — 

§  507.  "  What  Aota  of  Vlol«iice  or  Tenor  oonitltnta  a  Foroibl« 
Butrr  within  the  Meaning  of  the  Statutes.  —  Au  entry,  to  be  forci- 
ble within  the  meaning  of  these  statutes,  must  be  accompanied 
with  some  circumstances  of  actual  violence  or  terror;  and  there- 
fore an  entry  which  bath  no  other  force  than  such  as  is  implied 
by  the  law  in  every  trespass  whatsoever  is  not  within  these  stat- 
utes.' The  entry  may  be  said  to  be  forcible  not  only  in  respect 
of  the  violence  actually  done  to  the  person  of  a  man,  as  by  beat^ 

1  See  post,  i  508,  510 ;  ante,  S  499,  Atlantic,  &c.  Hid.  v.  JoliostoD,  TO  N,  C. 

*  See  S.  p.  Fort,  4  Dev.  &  Bat.  192;  8.  348,509;  Perrj  t.  Tupper,  70  N.  C.  538. 
p.  Bennett,  *  Der.  &  Bat.  43.  Breaking  '  For  the  present  Knglish  law  of  the 
the  door  of  so  nnocenpied  schoolhonBe  ia  sabjeet,  see '  I  Rubs.  Crimes,  5th  ed.  bj 
Bot  indictable  in  Pennsjlvaoi*.     Kramer  Prentice,  404-41T. 

r.  Lott,  50  Pa.  «5,  88  Am.  D.  656.  '  1  Gab.  Crira.  Law,  324-326. 

»  Sewellr.  S.  61  Ga.  496.  '  Lamb.  133.  134;  Dalt.  e.  125,  p.  297; 

*  S.  V.  Tarbotongh,  70  N.  C.  350;    Hawk.  c.  28,  g  25,  p.  500,  sol. 

291 


§  508  sPEanc  offences.  [book  x. 

ing  him  if  he  refuse  to  relinquish  his  possession,  but  also  in 
respect  of  any  other  violence  in  the  manner  of  the  entry ;  as,  by 
breaking  open  the  doors  of  a  house,  whether  any  person  be  in  it 
at  the  same  time  or  not,  especially  if  it  be  a  dwelling-house.^ 
And  wherever  a  man,  either  by  his  behavior  or  speech  at  the 
time  of  his  entry,  gives  those  who  are  in  possession  of  the  tene- 
ment which  he  claims  just  cause  to  fear  that  he  will  do  them 
some  bodily^  hurt  if  they  will  not  give  way  to  him,  whether  he 
cause  such  a  terror  by  carrying  with  him  an  unusual  number  of 
servants  or  by  arming  himself  in  such  a  manner  as  plainly  inti- 
mates a  design  to  back  his  pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim,  or  beat  those  who  shall  continue  in 
possession,  or  by  giving  out  such  speeches  as  plainly  imply  a 
purpose  of  using  force  against  those  who  shall  make  any  resist- 
ance,—  these  are  all  such  circumstances  of  terror  as  that  in 
respect  of  them  an  entry  may  be  deemed  forcible.'  And  the 
terror  may  also  be  excited  and  the  forcible  entry  made  by  a 
single  person.'  But  it  seemetb  that  no  entry  shall  be  adjudged 
forcible  from  any  threatening  to  spoil  another's  goods,  or  to 
destroy  his  cattle,  or  to  do  him  any  other  such  like  damage 
which  is  not  personal.^  And  notwithstanding  some  opinions  to 
the  contrary,^  an  entry  into  a  house  through  a  window,  or  by 
drawing  a  latch,  or  opening  a  door  with  a  key,  cannot  bring  a 
man  within  the  meaning  of  these  statutes,  which  speak  of  entries 
with  strong  hand  or  multitude  of  people.^  But  though  a  man 
enter  peaceably,  yet  if  he  turn  the  party  out  of  possession  by 
force,  or  frighten  him  out  of  his  possession  by  threats,  it  is  a 
forcible  entry.^ 

§  508.  **  The  Foroe  need  not  be  upon  the  Land,  Ao.,  nor  in  tbe 
very  Act  of  the  Entry.  —  And  it  seems  that  it  is  neither  necessary 
that  the  foroe  should  be  actually  done  upon  the  land,  <&c.,  or  in 
the  very  act  of  the  entry  ;  for  if  one  find  a  man  out  of  his  house 
and  forcibly  withhold  him  from  returning  to  it,  though  said  per- 
son take  peaceable  possession  thereof  in  the  party's  absence,  this 
would  amount  to  a  forcible  entry,  because  the  force  is  used  or 
employed  in  such  case  with  an  immediate  intent  to  make  tbe 

1  1  Hawk.  c.  28.  §  26,  p.  501.  *  Nq^,  136,  137. 

*  1  Hawk.  c.  28,  §  27.  8  3  Bac  Abr.  Forcible  Entry  (B) ;  I 

s  Lamb.  35 ;  1  Hawk.  c.  28,  f  29,  p.  502.  Hawk.  c.  28,  §  26,  p.  501. 
«  Dalt.  c.  126,  §  4 ;  1  Hawk.  c.  28,  §  28,         ^  Dalt.  c.  126,  p.  299 ;  8  Bac  Abr.  For- 

p.  502.  dUe  Entry  (B). 
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entry  and  to  prevent  any  opposition  to  it,  and  cannot  therefore 
be  properly  separated  from  such  entry ;  and  it  is  no  objection 
that  the  violence  is  not  to  the  house,  but  to  the  person  only.' 

§  509.  "  A  dalm  of  the  Ztuida  la  oMentUl  to  aooompuij  the  Vlt^ 
Uno»  or  Tenor.  —  Besides  such  circumstances  of  violence  or  ter- 
ror as  are  above  mentioned,  the  entry  must  also  be  accompanied 
with  a  claim  of  the  lands,  &.C.,  so  entered  upon  ;  for  it  is  obvious 
that  if  one  who  pretends  a  title  to  lands  barely  go  over  them 
either  with  or  without  a  number  of  attendants  armed  or  unarmed 
in  his  way  to  the  church  or  market,  or  for  such  like  purpoee, 
without  doing  any  act  which  expressly  or  impliedly  amounts  to  a 
claim  of  such  lands,  he  cannot  be  said  to  make  an  entry  thereinto 
within  the  meaning  of  these  statutes.'  But  no  one  can  be  in 
danger  of  those  statutes  by  entering  with  force  into  a  tenement 
whereof  he  himself  had  the  sole  and  lawful  possession  both  at 
and  before  the  time  of  such  entry  ;  as,  by  breaking  open  the  door 
of  his  own  dwelling-house,  or  of  a  castle  which  is  his  own  in- 
heritance, but  forcibly  detained  from  him  by  one  who  claims  the 
bare  custody  of  it.* 

§  510.  "The  PenoD  whoae  Foiaeaston  !■  entered  upon  need  not 
be  upon  tbe  Laada,  Ao.  —  And  it  is  also  to  be  observed  that  when 
a  claim  is  made  it  is  not  necessary  that  the  person  whose  posses- 
sioD  is  ao  entered  upon  shall  be  upon  the  lands,  &c.,  at  the  time  ; 
for  there  may  be  a  forcible  entry  where  any  person's  wife,  cliil- 
dreu,  or  servants  are  upon  the  lands  to  preserve  the  possession  ; 
because  whatsoever  a  man  does  by  his  agents  is  his  own  act ;  but 
his  cattle  being  upon  the  ground  do  not  preserve  his  possession,* 
But  if  an  actual  claim  of  the  lands,  &c.,  be  made  with  any  cir- 
cumstancea  of  force  or  terror,  it  will  amonnt  to  a  forcible  entry 
whether  his  adversary  actually  quit  his  possession  or  not ;  ^  and 
if  a  man  enters  with  force  to  distrain  for  rent,  this  is  equally  a 
forcible  entry  ;  because,  though  he  does  not  claim  the  land  itself, 
7et  he  claims  a  right  and  title  out  of  it  which  by  these  statutes 
he  is  forbid  to  exert  by  force.* 

§  511.  "Wheo  the  Oflenoe  ahall  be  deemed  Jolnti  when  •everal. — 
As  to  the  co-operation  which  is  required  to  make  others  participet 


■  1  Hawk,  c  18,  S  33,  p.  503. 


'  3  Bac.  Abr.  Foreihlo  Entry  (B). 

»  1  Hawk.  c.  28,  5  21.  p.  500, 

'  3  Bac.  Abi.  Forcible  Eatt?  (B>. 
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crimtnisj  the  law  is  that  if  several  come  in  company  where  their 
entry  is  not  lawful,  and  all  of  them  except  one  enter  in  a  peaceable 
manner,  and  that  one  only  use  force,  it  is  a  forcible  entry  in  them 
all ;  and  in  such  case  all  who  accompany  him  will  be  guilty  of  the 
forcible  entry,  and  be  deemed  to  enter  with  him  whether  they 
actually  come  upon  the  lands  or  not ;  but  it  is  otherwise  where 
one  of  them  has  a  right  of  entry ;  for  then  they  only  come  to  do 
a  lawful  act,  and  therefore  it  is  the  force  of  him  only  who  used  it.^ 
And  if  divers  enter  by  force  to  the  use  of  another,  but  without 
his  knowledge  or  privity,  if  he  afterwards  agrees  to  it,  though 
such  subsequent  agreement  thereto  will  make  him  a  disseisor, 
yet  he  shall  not  be  adjudged  to  make  a  forcible  entry  within 
these  statutes,  because  he  no  way  concurred  in  nor  promoted  the 
force.^ 

§  512.  "Wliat  constitutes  a  Forcible  Detainer,  and  "vrho  shall  be 
said  to  be  Guilty  of  it  —  The  same  circumstances  of  violence  or 
terror  which  will  make  an  entry  forcible  will  make  a  detainer 
forcible  also.  Whoever,  therefore,  having  a  defeasible  title  (as 
a  lessee  after  his  term  is  expired),  keeps  in  his  house  an  unusual 
number  of  people  or  unusual  weapons,  or  threatens  to  do  some 
bodily  hurt  to  the  former  possessor  or  person  claiming  a  right  of 
entry  thereto,  if  he  dare  return ;  or  keeps  possession  of  house  or 
land  with  such  circumstances  of  terror  or  show  of  force  as  are 
calculated  to  deter  the  rightful  owner  from  resuming  his  posses- 
sion, shall  be  adjudged  guilty  of  a  forcible  detainer  though  no 
attempt  be  made  to  re-enter.^  It  seems,  however,  that  a  man 
ought  not  to  be  adjudged  guilty  of  this  offence  for  barely  refusing 
to  go  out  of  a  house,  and  continuing  therein  in  despite  of  another ; 
as,  if  a  lessee  at  will,  after  the  determination  of  the  will,  denies 
possession  to  the  lessor  when  he  demands  it,  or  shuts  the  door 
against  the  lessor  when  he  would  enter.*  But  if  a  man  shuts  his 
doors  against  a  justice  of  peace  coming  to  view  the  force,  and 
obstinately  refuses  to  let  him  come  in,  or  if  one  place  men  at  a 
distance  from  the  house  in  order  to  assault  any  one  who  shall 
attempt  to  make  an  entry  into  it,  he  shall  in  either  case,  as  it 
seems,  be  guilty  of  a  forcible  detainer.*    And  it  is  at  least  equally 

>  8  Bac  Abr.  Forcible  Entry  (B).  126,  §  4;  Snigge  v,  Shirton,  Cro.   Jac. 

«  Cromp.  69 ;  Dalt.  77 ;  I  Hawk,  c  28,  199 ;  1  Hawk,  c  28,  §  30,  p.  502, 
§  24.  p.  500.  4  Ibid. 

•  Cromp.  70  b ;  Lamb.  145 ;  Dalt.  c         »  Ibid. 
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clear  that  though  a  man  shall  have  been  in  poeaessioD  for  a  great 
length  of  time  by  a  defeasible  title,  yet  if  such  wrongful  possessor 
still  continae  hia  occupation  with  force  and  arms  after  a  claim 
made  by  another  who  hath  a  right  of  entry  thereunto,  he  shall  be 
punishable  for  &  forcible  entry  and  detainer  against  the  purport 
of  these  statates ;  because  all  the  estate  whereof  he  was  seised 
before  such  claim  was  defeated  by  it,  and  hie  continuance  in  his 
posaessioD  afterwards  amounted  in  judgment  of  law  to  a  new 
entry  or  disseisin,"' 

§613.  Connected  Buildings  :  — 

Mala  Houn  —  Ont-bnlldiosB.  —  One  bought  a  house  and  a  shed 
connected  with  it,  put  in  a  tenant,  and  failed  t«  pay  the  purchase- 
money.  The  owner  then  sold  the  premises  to  another  person 
whom  the  tenant  of  the  first  purchaser  admitted  into  the  main 
hooae.  But  the  first  purchaser  had  himself  locked  the  shed  ;  and 
so  the  second,  on  being  admitted,  broke  it  open.  Whereupon  the 
court  held  that  this  breaking  open  of  the  shed  was  no  forcible 
entry  Into  it ;  because  the  peaceably-taken  possession  of  the  main 
house  carried  with  it  in  lav  the  possession  of  whatever  was  parcel 
thereof,  including  the  closed  shed.^ 

IV,  The  Restitution  of  Possession  awarded. 

§  514.  1.  o«iieral.  —  The  leading  doctrine  is  that  a  compl^n- 
ant  is  not  entitled  as  of  course  to  this  judgment  of  restitution, 
even  though  the  defendant  is  convicted.  He  must  show,  prima 
facie,  a  right  of  possession."     Practically,  — 

2.  The  sommuT  ctvu  ProoeH,  —  provided  for  by  statutes  in 

'  Co,  IJt  aS6,  357;  Cromp.  69  h; 
Lunb.  ISO,  161 ;  Dalt.  c.  138,  {  a ;  1 
Hawk.  c.  38,  S  M,  p.  5oa. 

1  8.  V.  Pridgeo,  B  Ire,  S4.  See  O'Brien 
V.  Heor/,  6  Ala.  787. 

■  See,  on  thiB  general  •nbject,  Anony- 
moDi,  S  Dj.  193,  jJ.  34;  Uardeetj'  v. 
Goodenoogb,  7  Mod.  138 ;  Rez  v.  Bdt- 
gen,  T.  Rajm.  84 ;  Rex  n.  Hairoir,  Caa. 
temp.  Hardw.  IT4,  Dnblin  ed.  164 ;  Rex 
r.  Fletcher,  Trem.  P.  C.  333;  Rex  e. 
JockaoD,  Trem.  F.  C.  334;  Bex  n.  Wil- 
lUniB,  4  Man.  &  B.  471,  9  B.  ft  C.  S49 ; 
Rex  ET.  Uarria,  Carth.  496,  1  Ld.  VAjta. 
440 ;  Rex  d.  UamiHe,  Holt,  3S4 ;  Love- 
lace'e  Case,  Comb,  360;  AaoD;inonB,  S 
Mod.  US;  St.  Leger  t>.  Pope,  Comb,  337 ; 


ADonjmoos,  March  6,  pi.  13;  Tawnej'B 
Case,  3  Ld.  Raym,  1009  ;  Rex  d.  Jonea,  I 
Stra.  474  ;  In  le  SbotweU,  10  Johns.  304  ; 
8,  v.  Anden,  8  Ire.  15 ;  S.  v-  Butler,  Con- 
ference, 331 ;  Vanpoul  v.  C.  13  I'a.  391  ; 
Eeg.  V.  Connor,  3  Rob.  Ptact.  U,  C.  139 ; 
Hex  V.  JaekaoD,  Draper,  ftO;  ante,  S  49S, 
496,  501.  Where  a  defendant  pleaded 
gnitt;  to  an  indictment  for  forcible  entry 
and  debdner,  and  hia  son.in-law  took  po«- 
■esaion  of  the  premiseB  before  the  writ 
of  reMitntton  iaaned,  the  writ  was  held 
to  empower  the  sheriS  to  torn  the  latter 
ont.  It  was  held  also  that  one  who  takes 
poaaession  in  tbia  way  ma;  be  indicted 
therefor,  aa  for  an  original  entry  and  de- 
t^ner.    S.  u.  Gilbert,  3  Baj,  355. 
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most  of  our  States,  is  ordinarily  resorted  to,  instead  of  the  indict- 
ment, by  parties  seeking  restitution. 

y.   Remaining  and  Connected  Qtieitians. 

§  515.  Bftisdemeanor. — Forcible  entry  and  detainer  are  at  the 
common  law  misdemeanor,  not  felony, —  resulting  in  consequences 
explained  in  the  preceding  volume. 

§  516.    Civil  in  Criminal  Form  —  Bosband  and  Wife.  —  Under 

the  New  Hampshire  Statute  of  Feb.  16,  1791,  it  was  held  that 
though  the  process  provided  is  criminal  in  form,  in  some  other 
respects  it  is  civil,  —  partaking  therefore  of  the  double  nature. 
So  that  where  a  husband  and  his  wife  committed  this  offence 
jointly,  the  two  were  joined  as  defendants ;  but  the  fine,  which 
was  the  punishment,  was  imposed  only  on  the  husband.^ 

^  &.  V,  Harrey,  3  N.  H.  65. 
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OontoK,  —  for  the  ploadiog,  «Tideiic»,  ud  practice,  Crim.  Pro.  IL  t  3S9-S95:  Du. 
A  F.  J  4i9~4b2.  And  tee  Vol.  I.  $  &36-539 ;  Mid  for  various  iocideiital  qnestious, 
the  iudeies  la  tbic  Mriea  of  books.  Compare  witb  tbe  foregoing  title  ol  Forcible 
Entzj  ud  Detaiaet. 

§  517.  1.  D«&ned.  —  A  forcible  trespass  is  tlie  same  breach  of 
the  peace  as  respects  personal  property  which  constitutes  a  forci- 
ble entry  on  real  esta^.'     Bat  — 

2,  Ptomiicc  of  InjorAd  Penon.  —  A  forcible  trespass,  howerer 
the  doctrine  may  be  in  forcible  entries,  can  be  committed  only  in 
the  actual  presence  of  the  person  claiming  posaession  of  the  prop- 
erty which  is  thus  to  be  wrested  away.' 

3.  PoHAaaloD,  not  Tltl*.  —  Like  forcible  entry,  "  the  gist  of  the 
offence  of  forcible  trespass  is  a  high-handed  invasion  of  the 

)  Aod  <»Dipare  with  Vol.  I.  S  536  (3). 

*  S.  t>.  McIloweU,  I  HawkR,  44B ;  S.  i 
Plowew,  I  Cw.  L«w  Repos.  97;  S.  i 
SimpKo,  I  Tiev.  504 ;  S.  n.  Milli,  a  Dev 
420;  S.  D.  McCanleas,  9  Ire.  379;  S.  i 
B*nfoot,  89  N.  C.  565.  Tbete  is  aTen 
tirame  oue  powibly  contnr/  to  this 
propoHtioD.  Two  meo  cUimed  owoer- 
■bip,  ench  kdvene  to  tbe  otber,  in  s 
negro  Blave-woman.  Tbe  cltimmt  not 
in  pouewiion,  while  riding  on  borwhack 
•long  tbe  pablic  way,  met  this  woman ; 
bat  ibe  report  faiU  to  show  whether  or 
not  the  other  claimtuit  waa  present.  He 
compelled  her  to  go  with  him  to  hia  own 
boiue ;  and  he  waa  beld  to  be  indictable 
therefor,  not  aa  an  indignity  to  the  wo- 
man, bat  as  a  forcible  trespass  to  prop- 
erty. And  Overton,  J.  by  whom  sitting 
alone  this  case  whh  heard,  considered  that 
it  ma^le  no  difference  whether  she  wM 
wHlini;  or  onwilling  to  go  with  this  clfdm- 
aot.  Hesaid:  "WbeuanindlTidaalclaimB 
property  to  which  another  has  claim  also, 
he  la  not  justifiable  in  nsing  any  kind  of 


force,  either  actual  or  fmplieil,  to  regain 
property.  Tbe  law  ia  the  arbiter,  and 
recourse  mnat  be  bad  to  it.  If  two  men 
are  dixpnting  tbe  property  of  a  horee,  aud 
be  is  in  tlie  posHCHsion  of  one,  being  in  bia 
use,  tbe  other  cannot  without  riutatiug 
tbe  order  of  society  take  and  carry  him 
away."  8.  n.  Tbompcun,  S  Tcnn,  96,  In 
North  Carolina,  where  the  doctrine  of  tbe 
text  is  distinctly  held,  the  following  case 
occurred.  Two  white  men  went  to  tbe 
bouse  of  a  negro,  and  one  of  them  as- 
serted ownership  in  a  cow  in  tbe  pOBnea- 
sion  of  the  latter,  who  also  claimed  to 
own  It.  They  declared  that  they  wonid 
take  it  away ;  the  force  was  overpowei^ 
ing,  and  the  negro  was  pnt  in  fear.  He 
went  to  a  neicbbor's  to  procure  evidence 
that  it  was  bin,  returned,  and  found  tbe 
two  men  driring  off  the  cow,  and  fol- 
lowed them  up  still  perRinting  in  hii 
clium.  It  wa«  held  that  they  were  guilty 
of  a  forcible  trespass.  S.  i',  McAdden,  71 
N.  C.  307. 
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actual  possession  of  another,  he  being  present — title  is  not 
drawn  in  question."^ 

§  518.  1.  Breach  of  Peace.  —  Perhaps  the  doctrine  of  forcible 
trespass  rests,  even  more  than  that  of  forcible  entry,  upon  the  idea 
of  a  breach  of  the  peace,  or  of  the  tendency  of  the  act  to  break 
the  peace.  Nothing  is  indictable  as  such  trespass  which  does  not 
fall  fully  within  this  principle.*    Evidently,  therefore,  — 

2.  Mere  Trespass  —  Fraud.  —  One's  mere  trespass  upon  the 
effects  of  another,^  or  his  taking  of  them  by  fraud  and  strata- 
gem,^ does  not  constitute  this  offence.     So,  also, — 

8.  Words.  —  Mere  words,  howeyer  violent,  though  accompanied 
by  a  carrying  away  of  the  property,  are  not  alone  adequate.^  But 
when  accompanied  by  violent  demonstrations  and  putting  in  fear, 
the  combined  facts  will  constitute  the  offence.^ 

§519.  1.  Combinations  of  Numbers.  —  The  idea  of  combina- 
tions of  numbers,  supplying  the  place  of  physical  force,  prevails 
here  the  same  as  in  forcible  entry  and  detainer.^  When,  there- 
fore, in  the  time  of  slavery,  three  persons  took  away  a  slave 
from  an  old  and  feeble  man,  in  his  presence  and  against  his 
will;  and  he  was  restrained  from  insisting  on  his  rights  by  a 
conviction  that  it  would  be  useless,  and  by  a  want  of  physical 
power,  —  this  offence  of  forcible  trespass  was  held  to  be  committed. 
Said  Daniel,  J. :  ^'  If  the  acts  of  the  defendants  in  the  taking  of 
the  slave  tended  to  a  breach  of  the  peace,  they  were  as  much  guilty 
of  a  forcible  trespass  as  if  an  actual  breach  of  the  peace  had  taken 
place."  ® 

2.  Wbat  Demonstration.  —  In  another  case  it  was  observed : 
'^  There  must  be  a  demonstration  of  force,  as  with  weapons,  or  a 
multitude  of  people,  so  as  to  involve  a  breach  of  the  peace  or  di- 
rectly tend  to  it,  and  be  calculated  to  intimidate  or  put  in  fear."  ^ 

8.  A  Pretended  Warrant,  —  under  which  the  wrong-doer  pro- 
fesses to  be  acting,  by  reason  whereof  the  owner  of  the  thing 


^  Pearson,  J.  in  S.  v.  McCaolefls,  9  Ire. 
375,  376.  And  see  S.  v.  Graham,  8  Jones, 
N.  C  397. 

^  Rex  V.  Gardiner,  1  Ross.  Crimes,  Sd 
Bng.  ed.  53;  S.  »  Phipps,  10  Ire.  17;  S. 
V.  Mills,  2  Dev.  420;  S.  t;  Flowers,  1  Car. 
Law  Repos.  97.  See  S.  v.  Ljle,  100  N.  C. 
497. 

'  S.  V.  Watkins,  4  Humph.  256 ;  S.  v. 
Fams worth,  10  Yerg.  261. 
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*  S.  V.  Ray,  10  Ire.  39. 

*  S.  V,  Covington.  70  N.  C.  71. 

6  S.  V.  Widenhonae,  71  N.  C.  279 ;  S.  v. 
King.  74  N.  C.  177. 

7  Ante,  §  505  (2,  4) ;  S.  v.  Simp«on,  I 
Dev.  504  ;  S  0.  Lloyd,  85  N.  C.  573.  And 
see  S.  V  McAdden,  71  N.  C.  207,  stated 
ante,  §  517  (2).  note. 

>  S.  V.  Armfleld,  5  Ire.  207. 

^  Pearson,  J.  in  S.  o.  Ray,  10  Ire.  39. 
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makes  no  resistance,  will  render  the  taking  avay  vitboot  violence 
a  forcible  trespass.^ 

§  520.  1.  PoHeulcm  prsMTTsd  by  Foros.  —  The  owner  of  per- 
sonal property,  as  of  real,'  has  the  right  within  due  limits  to  main- 
tain his  possession  by  force.^     Beyond  which,  — 

2.  Forcibi«  Datainer.  —  It  has  been  laid  down  that  the  offence 
of  forcible  detainer  does  not  extend  to  personal  property.* 

§  520  a.  1.  AnaloEoiu  Statutory  OSsnoe*. — In  BOme  of  Our 
States,  there  are  statutory  offences  analogous  to  this  common-lav 
one  of  forcible  trespass ;  as,  for  example,  — 

2.  MaUdou  TrMpaH  mai  Maliolooa  Misoblef,  —  the  latter  of 
which  has  a  commou-law  existence  as  well  as  statutory,  are 
two  offences  analogous  to  each  other,  and  severally  they  are 
analogous  to  this  one  of  forcible  trespass.  Commonly  the  for- 
mer two  extend  as  well  to  real  estate  as  to  personal.'  But 
ofEences  of  this  sort  are  for  "  Statutory  Crimes." 

>  8.  e.  Barefoot,  B9  N.  C.  56S. 

*  ToL  I.  i  536  (3,  3) ;  fmte,  {  £03. 

»  Vol.  L  f  536  (2, 3) ;  C.  d.  Kennard,  8 
Rck.  133,  And  tee  Farii  v.  ».  3  Ohio 
Bt  1S9.  On  thu  general  sabjact,  lee  Vol. 
I  {  838  at  Mq.    CoQcemiug  the  right  to 


deteod  one's  penoa  uid  property,  see  VoL 
L  t  636  et  seq. 

<  8. 0.  Mwth.  64  N.  C.  378. 

*  S.  D.  MerriU,  3  Blackf.  346 ;  Bock  u. 
8.  50  Ind.  381 ;  Dawson  v.  S.  53  lud.  478 ; 
Loesen  v.  B.  62  Ind.  43T ;  S.  d.  SberrJll,  81 
N.  C.  5M. 


Por  FORESTALLma,  ( 


I  Vol.  I.  g  518-539. 
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CHAPTER  XXn. 

FORGERY  OF  WRITINGS  AND  ITS  KINDRED  OFFENCES. 

§521,522.  Introdnctioii. 

523, 524.  Definition  and  General  Doctrine. 

52^-532.  The  Writing  at  Common  Law. 

533-547.  Legal  Efficacy  of  the  Writing. 

648^71.  The  Writing  under  Statatea. 

572-595.  The  Act  of  Forgery. 

596-601.  The  Intent. 

602, 603.  The  Frogreea  toward  effecting  the  Fraad. 

604-608.'  Offences  depending  on  and  growing  oat  of  Forgery. 

609-612.  Remaining  and  Connected  Questions. 

Consult,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  IL  §  398-486 ;  Dir. 
ft  F.  §  453-480.  And  for  various  questions,  see  the  indexes  to  this  series  of  books. 
Connected  titles  are  Cheats  at  Common  Law,  Counterfeiting  and  the  Like  as  to  Coin, 
and  False  Pretences. 

§  521.  Species  of  COieat.  —  Forgery  is,  as  already  explained,^  a 
common-law  offence  of  the  class  known  as  cheats,  and  it  includes 
both  the  unsuccessful  attempt  and  the  consummated  fraud.  Sepa- 
rated thus  by  the  common  law  from  the  other  cheats,  and  given  a 
name  of  its  own,  it  has  been  the  subject  also  of  many  restraining 
statutes. 

§  522.  How  Chapter  divided.  —  We  shall  consider,  T.  The  Defi- 
nition and  General  Doctrine  of  Forgery  ;  II,  The  Writing  whereof 
at  the  Common  Law  it  may  be  committed ;  III.  The  Legal  Efficacy 
of  the  Writing ;  IV.  The  Writing  under  Statutes  against  Forger- 
ies ;  V.  The  Act  by  which  Forgery  is  committed ;  VI.  The  Intent ; 
VII.  The  Progress  toward  effecting  the  Fraud;  VIII.  Offences 
depending  on  and  growing  out  of  Forgery ;  IX.  Remaining  and 
Connected  Questions. 

I.    The  Definition  and  General  Doctrine  of  Forgery. 

§  523.  Defined.  —  Forgery,  at  the  common  law,  is  the  false 
making  or  materially  altering,  with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  apparently  be  of  legal  efficacy  or 

1  Vol.  L  S  572;  ante,  §  148, 157  (3),  158. 
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the  foimdatdoD  of  a  legal  liability.'  la  form  Uiub  exteiided  the 
definition  was  io  tlie  preceding  volume  given  for  the  sake  of  clear- 
Dess ;  yet  it  may  be  reduced  to  the  briefer  expreseioa,  —  Forgery 
is  the  fraudulent  making  ^  of  a  false  vriting  which,  if  genuine, 
would  be  apparently  of  some  legal  efiicacy.' 

§  524.  1.  Viewed  m  Attempt. —  Contemplating  forgery  as  an 
attempt,*  which  to  a  considerable  extent,  yet  not  wholly,  it  is, 
we  find  ourselves  conducted  back  to  the  partially  obscure  doc- 
trines treated  of  in  our  first  volume  under  the  title  Attempt.' 
Thua,  — 

2.  Aptltade.  —  To  constitute  an  attempt,  the  act  done  with  the 
criminal  tntent  most  have  some  real  or  appareut  adaptation  to  ac- 
complish the  ulterior  mischief;*  but  an  apparent  adaptation  is 
RuSicient,  it  need  not  be  real.'    Consequently, —  . 


>  Vol.  l.f  973  (1)1  B.  r.  Fierce,  B  lowft, 
131,  !35;  S.  V.  ThompBOn,  19  Iowa,  299, 
SOS.  Adoptad,  Remben  ir.  S.  63  Ala.  467, 
U8,  U  Am.  B.  639, 

'  AUeHoff.  —  To  forge  •  material  ■!• 
terMion  in  an  iDBtroment  U  in  law  to  forge 
the  entire  inatrnmeDt  id  ita  altered  form. 
Fort,  i  573 ;  C.  v.  Woods,  10  Onj,  477 ; 
C.  r  Bntterick,  100  Mau.  12,  18;  P.  r. 
Uan'on,  99  Uich.  31. 

■  Otbor  Daflnlthnu.  ~  The  booki 
tboimcl  in  deflDitioDs  of  this  offence.  The 
foUowing  are  among  the  leading  ones :  — 

The  •"<"f"«''  Commlsalonen  —  pro- 
posed  :  "  Forgery  comisti  in  the  falM  and 
fnudnlent  making  of  an  initnunent  with 
blent  to  prejudice  any  public  or  priTate 
right."  Sth  Hep.  Crim.  Law  Com.  a.  d. 
IBM,  p.  69.    And  they  cite,  — 

Blackatooe.  —  "The  tiaudQlent  mak- 
mg  or  alteration  of  a  writing  to  the  prejo- 
dioe  of  BDotber  man'i  right."    4  Bl.  Com. 

Mi.  Jiutlaa  Bnller.  —  "  The  making 
a  falK  inatrament  with  intent  to  deceive." 
Bex  V.  Coogan,  2  East  P.  C.  S53. 

Kt.  Baron  Syre.  —  "  A  falae  dgn^- 
tore  made  with  intent  to  deceive."  Rex 
f.  Taylor,  3  EaM  P.  C.  8S3.  "  The  false 
making  an  instrament  which  parporta  on 
the  face  of  it  to  be  good  and  valid  for  the 
parposea  for  which  it  waa  created,  with  a 
design  to  defraud  any  person  or  penona." 
Rex  t.  Jones,  1  Leach,  SSS,  367. 

Mr.  Jnitlce  Otom.  —  "The  false  mak- 


ing a  note  or  other  instrnroent  with  intent 
to  defraud."  Rei  v.  ParkeH,  2  Leach, 
775,  785. 

Bir  B.  H.  Bkat.  —  "  Forgery,  at  com- 
mon law,  deuotea  ■  fiilae  making  (which 
incladea  every  alteration  or  addition  to 
a  tme  instmmeDt),  a  making,  laalo  animo, 
of  any  written  instrument  for  the  pnrpoee 
of  fraud  and  deceit."    2  East  P.  C.  852. 

Coke.  —  "To  forge  is  metaphorically 
taken  from  the  smith,  who  beateth  upon  hia 
anvil  and  [orgeth  what  faahion  or  shape  be 
will  i  the  offence  is  called  crimtn /alii,  and 
the  ofCender/i'ian'ui,  and  the  I^in  word 
to  forge  it/alaare  ot  fabricare.  And  thia 
is  properly  taken  when  the  act  is  done  in 
the  name  of  another  person."    3  Inst.  1S9. 

filBokbnm,  J.  —  "  Forgery  is  the  false 
making  ot  an  instrument  purporting  to  be 
that  which  it  is  nut ;  it  is  not  the  making 
of  an  instcumeut  which  purporu  to  bie 
what  it  really  is,  but  which  contains  falae 
statements.  Telling  a  lie  doee  not  be- 
come a  forgeiy  because  it  ia  reduced  to 
writing."  In  re  Windsor,  10  Cox  C.  C. 
118,  123,  6  B.  &  S.  522. 

SiMe,  I.  —  "It  is  the  making  or  al- 
tering of  a  document  with  intent  to  da- 
fraod  or  prejndice  another  ao  aa  to  make 
it  appear  to  be  a  docnment  made  by  an- 
other."   lb.  at  p.  124  ot  Cox. 

•  Ante,  9  S31. 

•  Vol.  I.  S  723  et  aeq. 

•  Vol.  I  S  73S  ec  seq.,  749  et  aeq. 
I  Vol.  I.  S  753,  769. 
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8.  Legal  Bffloaoy.  —  For  a  false  writing  to  be  a  forgery,  it  must 
be  such  as,  in  the  language  of  the  foregoing  definition,  ''  would  if 
genuine  be  apparently  of  some  legal  efficacy."  If  it  is  not,  the 
making  of  it  is  not  a  step  toward  a  cheat,  therefore  it  cannot  be 
deemed  in  law  an  attempt  to  cheat. 

4.  Writliig.  —  That  the  thing  must  be  a  ^^  writing  "  depends  on 
a  technical  rule  of  the  law,  which  has  thus  drawn  the  boundaries 
of  the  crime ;  while  yet,  in  reason,  since  the  transactions  of  men 
are  made  solemn  by  writing,  it  is  proper  the  law  should  render 
specially  odious  this  sort  of  attempted  cheat. 

II.  The  Writing  whereof  at  the  Common  Law  Forgery 

may  be  committed. 

§  t525.  1.  Defined.  —  A  writing,  within  the  law  of  forgery,  is 
any  representation  of  a  reasonably  permanent  nature,  made  to  the 
eye,  upon  some  substance  not  fleeting,^  with  the  pen,  with  a  brush, 
with  printers'  type  and  ink,  or  with  any  other  instrument,  or  by 
any  other  device,  —  whether  in  characters  which  stand  for  words 
or  for  ideas,  in  the  English  language  or  in  any  other,  —  whereby 
is  conveyed  to  any  understanding  an  idea  which  the  law  recog- 
nizes as  adequate  for  the  particular  purpose.  Such  is  the  rounded 
outline  of  the  doctrine  in  principle,  and  it  has  been  fairly  well  cov- 
ered by  the  decisions,  yet  perhaps  not  in  every  minute  particular. 
Thus,  — 

2.  Convey  Idea.  —  A  single  letter,  constituting  no  word,  and 
conveying  no  idea,  is  not  a  writing,  —  it  must  be  a  vehicle  of 
ideas,^ 

§  526.  impreMlons  of  Seals.  —  Hammond  puts  the  question, 
**  whether  seals,  or  rather  their  impressions,  with  other  similar 
subjects,  are  upon  a  similar  footing  with  writings,"  here  employ- 
ing the  word  in  its  restricted  sense ;  and  adds,  ^'  in  all  probability 
it  will  be  found  that  they  are,  though  no  positive  authority  has 
sanctioned  this  notion."^  Indeed,  the  forging  of  deeds  was 
always  indictable ;  and  it  would  appear  that  the  impression  of  the 
seal  was  the  exact  thing  against  which  the  law,  in  its  earlier  peri- 
ods, was  directed.* 

1  Bishop  Con.  §  340,  341 .  *  And  see  observations  of  the  English 

'  Teal  i;.  Felton,  12  How.  U.  S.  284,  commissioners  quoted  post,  §  530 ;  Fadner 

291 .  V,  P.  33  Hnn,  240 ;  Leak's  Case,  12  Co.  15 ; 

*  Hammond  on  Forgeiy,  pari.  ed.  7,  P.  0.  Graham,  Sheldon,  151. 

pi.  18. 
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§527.  1.  Printing.  —  Printed  matter  is  a  writing.*    Thus, — 

2.  Printed  Vot«B  —  are  "written  votes"  withia  a  proriaioD 
of  the  Massacbusetts  Constitution,*     And  — 

3.  A  Printed  Railroad  Ticket  —  is  a  subject  of  forgery  at  the 
common  law.  Indeed,  this  offence  may  be  committed  aa  well  of 
an  instrument  entirely  printed  or  engraved,  as  of  one  written 
partly  or  fully  with  the  pen."     So, — 

§527  a.  1.  Pencil. — Since  a  contract  written  with  a  lead 
pencil  ia  good.*  tliere  may  be  an  indictable  forgery  in  pencil.' 
And  — 

2.  Foreign  iiangnaee.  —  Forgeries  in  other  languages  than  the 
English  are  common  subjects  of  indictment. 

§  528.  Name  of  Wtttlng  —  Dnder  Seal  or  not.  —  It  Is  immate- 
rial by  what  name  the  writing  is  known,  and  whether  it  is  under 
seal  or  not,  provided  it  has  the  olhor  requisites.'     Thus, — 

§  529.  niustratloDs  of  Private  WrltlngB,  —  the  forgery  whereof 
is  indictable  as  tending  to  defraud  individuals,'  are  a  bond  or 


'  Such,  also,  IB  the  doctrine  projHwed 
bj  the  Eoglifh  nimmiuionen.  Sth  Rep. 
Eng.  Crim.  Law  Cora.  *.  n,  1840.  p.  70  ; 
An  oE  Crimea  aaJ  Pnoiahmenta,  a.  d. 

IBM,  p.  205. 

=  Hen»biiwB.Foi!Ktt,9Fick.3!2.  Thia 
cue  wu  a»  EuUuws :  B;  the  Conntitation 
of  MaHMhnaelld,  "  every  memtier  of  tho 
IIoDM  of  Representative*  shall  be  chosen 
bj  nritteo  votes."  The  plaioliiS,  at  an 
election  for  repreMutativen.  tendered  a 
printed  vote ;  anil  it  was  refascd  by  the 
defepdants  who  were  inspectors  of  tho 
election,  on  the  ^^ound  that  being  printed 
it  vat  not  "  written."  But  the  court  hold 
that  it  was  written.  Biutaiuing  the  plain- 
tiff"!  claim. 

'  C.  p.  Ray.  3  Gray,  441.  No  Part 
flith  Pen.  —  Dewey.  J.  observed  ;  "  The 
cases  of  forgery  geoernlly  are  cases  of 
forged  htuidwriting.  The  coarse  of  busi- 
ne».  and  the  necessities  tor  greater  facili- 
ties for  deapatch,  h»ve  introdaced  to  some 
extent  the  practice  of  having  contracts 
and  other  iDstrainetitt  wholly  printed  or 
engraved,  oven  including  the  name  of  the 
party  to  be  bonnd.  ...  It  has  never  been 
eon^dered  any  objecCioQ 


quired  by  the  Statute  of  Fraadi  to  bs  in 
writing,  that  they  were  printed."  p.  447. 
In  a  Hew  York  case  before  Sutherland, 
J.  it  was  held  that  forgery  may  be  com- 
mitted of  an  instrument  wholly  printed 
or  engraved,  by  matEng  the  impressiuDs 
from  an  engraved  plate  i  where  no  part, 
either  of  the  original  or  of  the  counter- 
feit, is  done  with  B  pen.  This  was  a 
case  under  the  stntutury  words  "  inatra- 
ment  or  writing;"  but  the  jndge  ap- 
peared  to  be  of  the  opinion  thnt  the  result 
would  be  the  same  at  the  common  law. 
P.  V.  Bhoner.  4  Par.  Cr.  166.  See  alto 
Keg.  V.  CloM,  Dean.  &  1i,  460.  7  Cox 
C.  C.  494  i  Keg.  V.  Smith,  Dears.  &  B. 
586,  a  Cos  C.  C.  32  ;  Wheeler  v.  Lynde, 
1  Allen,  402. 

<  Bishop  Con.  5.141, 

>  Baysinger  v.  S.  77  Ala.  63,  54  Am.  It, 
4S. 

'  a  East  F.  C.  85S;  Penugvlvania  u. 
Misner,  Addison,  44  ,  Itex  v.  Ward,  9  Ld, 
Raym.  1461,  J  Btra.  747 ;  C.  o.  Chandler, 
Thacher  Crim.  Cm.  187. 

T  S.  e.  McGardiner,  1  Ire.  S7 ;  C.  t. 
Linton,  3  Va.  Cae,  476;  Reg.  u.  King,  7 
Mod.  t&O. 
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other  deed,^  a  bill  of  exchange  or  promissory  note,'  a  check,^  an 
assignment  of  a  legal  claim  or  a  power  of  attorney  to  collect  it, 
an  indorsement  of  a  promissory  note,^  an  indorsement  of  a  pay- 
ment,^ a  receipt  or  acquittance,^  a  letter  of  credit,^  a  transfer  of 
stock,^  an  order  for  the  delivery  of  money  or  goods,®  an  accept- 
ance of  a  bill  of  exchange  ^^  or  of  an  order  for  the  delivery  of 
goods,^^  an  affidavit  in  England  for  the  purpose  of  obtaining 
money  due  to  an  officer's  widow  from  the  treasurer  of  the 
queen's  bounty,^  written  proofs  of  a  death  tendered  to  an  in- 
surance company,^*  a  certified  copy  of  a  decree  of  divorce,^*  a 
marriage  certificate,^^  any  certificate  entitling  one  to  receive 
money  ,^®  a  deposition  to  be  used  on  the  trial  of  a  cause  in  court,^ 
a  private  act  of  Parliament,^^  a  copy  of  any  instrument  to  be 
used  in  evidence  in  the  place  of  a  real  or  supposed  original,^®  ^ 
testimonial  of  character  as  a  school-master  ^  or  otherwise,^  a  let- 
ter of  recommendation  to  the  appointment  of  a  police  constable,^ 
the  entries  in  the  journal  ^  or  the  other  books  of  a  mercantile 


1  1  Hawk.  P.  C.  Cnrw.  ed.  p.  263,  265, 
§1,10;  Hammond  on  Forg.  pari.  ed.  p. 
13  ;  Costley  v.  S.  14  Tex.  Ap.  156 ;  C  v. 
Costello,  120  Mass.  358 ;  P.  v.  Sharp,  53 
Mich.  523 ;  Meserve  v.  C.  137  Mass.  109. 

8  Rex  V.  Birkett,  Rnss.  &  Ry.  86 ;  C. 
17.  Ward,  2  Mass.  397 ;  Rex  v.  Morton,  8 
East  P.  C.  955 ;  Butler  v.  C.  12  S.  &  R. 
237, 14  Am.  D.  679 ;  Hales's  Case,  17  How. 
St.  Tr.  161 ;  Reg.  v.  White,  2  f'ost.  &  F. 
554. 

>  Crofts  V.  P.  2  Scam.  442 ;  Hendrick 
V.  C.  5  Leigh,  707;  C.  v.  Parsons,  138 
Mass.  189 ;  S.  v.  Coyle,  41  Wis.  267 ;  Reg. 
V,  Martin,  5  Q.  B.  D.  34, 14  Cox  C.  C.  375. 

«  Rex  V.  Lewis,  Foster,  1 16, 2  East  P.  C. 
957 ;  Powell  v.  C.  11  Grat.  822 ;  Poage  v. 
S.  3  Ohio  St.  229. 

^  Pennsylvania  t;.  Misner,  Addison,  44. 

^  Rex  V,  Ward,  2  Ld.  Raym.  1461,  2 
Stra.  747 ;  Snell  v.  S.  2  Humph.  347 ;  C. 
V.  Ladd,  15  Mass.  526  :  Rex  v.  Thomas,  2 
Leach,  877,  2  East  P.  C.  934 ;  P.  v.  Hoag, 
2  Par.  Cr.  36. 

7  Ames's  Case,  2  Greenl.  365 ;  Rex  r. 
Savage,  Style,  12.  And  see  Reg.  v.  Yar- 
rington,  1  Salk.  406. 

8  Rex  v.  Gade,  2  Leach,  732,  2  East 
P.  C.  874 ;  Reg.  v,  Hoatson,  2  Car.  &  K. 
777 ;    Reg.  v.  Marcus,  2  Car.  &  K.  356. 

»  Rex  p.  Ward,  2  East  P.  C.  861 ;  P.  v. 
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Fitch,  1  Wend.  198, 19  Am.  D.  477 ;  Harris 
V.  P.  9  Barb.  664 ;  S.  v.  Holly,  2  Bay,  262. 

»  Reg.  V.  Rogers,  8  Car.  &  P.  629. 

"  C.  V.  Ayer,  3  Cush.  150. 

^  Rex  V.  O'Brian,  7  Mod.  378. 

^  S.  V.  HUton,  35  Kan.  338. 

^*  Ex  parte  Finley,  66  Cal.  262.  Com- 
pare with  Brown  v,  P.  86  111.  239,  29  Am. 
R.  25. 

u  S.  V.  Boasso,  38  La.  An.  202. 

10  S.  V.  Johnson,  26  Iowa,  407,  96  Am. 
D.  158 ;  S.  V.  Eades,  68  Mo.  150,  30  Am. 
R.  780 ;  Ex  parte  Hibbs,  26  Fed.  Rep. 
421 ;  Crain  v.  S.  45  Ark.  450. 

IT  S.  V.  KimbaU,  50  Me.  409. 

^  Morris's  Case,  4  How.  St.  Tr.  951. 

19  Upfold  V.  Leit,  5  Esp.  100.  And  see 
S.  V.  Smith,  8  Yerg  150. 

^  Reg.  17.  Sharman,  Dears.  285,  24 
Eng.  L.  &  Eq.  553,  23  Law  J.  n.  b.  M.  C. 
51,  18  Jur.  157. 

31  Post,  §  534,  535,  601 ;  Reg.  r.  Hodg- 
son, Dears.  &  B.  3,  36  Eng.  L.  &  £q. 
626 ;  Reg.  v.  Wilson,  Dears.  &  B.  5.'iS,  8 
Cox  C.  C.  25. 

^  Reg.  V,  Moah,  Dears.  &  B.  550,  7 
Cox  C.  C.  503. 

»  Biles  V.  C.  32  Pa.  529,  75  Am.  D.  568. 
Such  entries,  when  false,  are  not  neces- 
sarily forgeries.  The  doctrine  is  simply 
that  they  may  be.    The  particular  entries 
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bouse,  an  entry  in  a  banker's  pass-book,^  the  book  itself,'  —  these 
and  many  other  similar  writings  may  be  the  subjects  of  forgery. 
Of  course,  the  particular  instrument  must  have  an  apparent  legal 
validity,  and  the  act  must  be  otherwise  such  as  is  pointed  out  in 
this  chapter.    Further  of  the  — 

§  530.  1.  Sort  of  Writiiig.  —"The  offence,"  observe  the  Eng- 
lish commissioners,  "  extends  to  every  writing  used  for  the  pur- 
pose of  authentication ;  as  in  the  case  of  a  will,  by  which  a 
testator  signifies  his  intentions  as  to  the  disposition  of  his  prop- 
erty, or  of  a  certificate  by  which  an  officer  or  other  authorized 
person  assures  others  of  the  truth  of  any  fact,  or  of  a  warrant  by 
which  a  magistrate  signifies  his  authority  to  arrest  an  offender. 

2.   Seals  —  StamfM  — Other  Visible  Marks.  —  "  The  crime  is  not 

confiDed  to  the  falsification  of  mere  writings  ;  it  plainly  extends 
to  seals,  stamps,  and  all  other  visible  marks  of  distinctimi  by 
which  the  truth  of  any  fact  is  authenticated,  or  the  quality  or 
genuineness  of  any  article  is  warranted  ;  and  consequently,  where 
a  party  may  be  deceived  and  defrauded  from  having  been  by  false 
signs  induced  to  give  credit  where  none  was  due."  ^ 

§531.  1.  Pnblio  il7ritlnga.  —  If  forgery  when  prejudicial  to  an 
individual  is  indictable,  a  fortiori  it  may  be  when  tending  to  the 
harm  of  many  or  the  public.  Indeed,  this  is  the  kind  of  common- 
law  forgery  mostly  spoken  of  in  the  older  books.  Hawkins  men* 
tions  as  — 

2.  BxamplM.  —  *^  Falsely  and  fraudulently  making  or  altering 
any  matter  of  record  ^  or  any  other  authentic  matter  of  a  public 
nature ;  as,  a  parish  register,"  *  or  "  a  privy  seal,®  or  a  license 
from  the  barons  of  exchequer  to  compound  a  debt,  or  a  certificate 
of  holy  orders,  or  a  protection  from  a  Parliament  man."  ^  We 
may  add,  the  entry  of  a  marriage  in  a  register ;  ^  which,  indeed, 


in  S.  r.  Tonog,  46  N.  H.  266,  88  Am.  D. 
212,  were  held  not  to  come  within  the  Utw 
of  forgery.  See  post,  §  586.  And  see  In 
le  Tolly',  22  Blatch.  213,  20  Fed.  Rep. 
812 ;  U.  S.  V.  Britton,  107  U.  S.  655 ;  P. 
V.  Palmer,  53  Cal.  615. 

^  Reg.  V.  Smith,  Leigh  &  C.  168. 

*  Reg.  V.  Moody,  Leigh  &  C.  173. 

*  5th  Bep.  Crim.  Law  Com.  a.d.  1840, 
p.  65. 

*  "It  18  forgery  to  fahricate  a  judg- 
ment or  other  record."  Hammond  on 
Forgery,  pari  ed.  p.  18.    Refers  to  Gar- 

TOI*  II.  — 


hntt  V.  Bell,  1  Rol.  Ahr.  65,  76,  pi.  1,  3; 
Rex  V.  Marsh,  3  Mod.  66. 

*  1  Hawk.  P.  C.  Cnrw.  ed.  p.  263,  §  1. 
^  **  A    commissioa    under    the    privy 

seal,"  Hammond  on  F-orgery,  pari.  ed. 
p.  13.  Refers  to  Baal  v.  Baggerley,  Cro. 
Car.  326 ;  s.  c.  nom.  BaU  v,  Baggarley,  I 
Rol.  Abr.  68. 

t  1  Hawk.  P.  C.  Cnrw.  ed.  p.  265,  §  8, 
9.    And  see  Briton  P.  C.  by  Kel.  33. 

*  Hammond  on  Forgery,  pari.  ed.  p. 
15;  Dadly's  Case,  2  SkL  71. 
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is  substantially  one  of  Hawkins's  illustrations.  And  the  counter- 
feiting or  altering  of  any  judicial  process  is  forgery ;  ^  as,  for  in- 
stance, a  writ.^  So  forgery  may  be  committed  by  writing  falsely 
a  pretended  order,  as  from  a  magistrate  to  a  jailer,  to  discharge  a 
prisoner  because  of  bail  having  been  given.* 

§  532.  Compared  with  Private  Forgeries. — These  forgeries  preju- 
dicial to  the  public  are  less  elucidated  in  the  modern  books  than 
those  to  the  injury  merely  of  individuals.  Yet  probably  the  lead- 
ing doctrines  governing  the  one  class  are  applicable  also  to  the 
other.  A  difference,  however,  will  be  seen  by  and  by  in  respect 
of  the  intent.*  A  particular  false  writing  may  be  adapted  to  in- 
jure individuals  in  a  special  manner,  and  the  public  in  a  general 
way ;  and  as  such  be  indictable  on  both  grounds. 

III.  The  Legal  Efficacy  of  the  Writing. 

§  538.  Defined.  —  The  false  writing  must  be  such  as,  if  true, 
would  be  of  some  real  or  seeming  legal  efficacy,  since  otherwise  it 
has  no  tendency  to  defraud ;  in  other  words,  it  must  either  be  in 
fact,  or  must  appear  to  be,  of  legal  validity,  but  it  need  not  have 
both  the  appearance  and  the  reality.*    To  illustrate, — 

§  534.  1.  Certificate  to  procure  Appointment. — As  lying  almost 
upon  the  line  separating  the  indictable  from  the  unindictable,  yet 
distinctly  on  the  indictable  side,  the  English  judges  held  that  a 


1  2  East  P.  C.  868 ;  Rex  v.  CoUier,  5 
Car.  &  P.  160;  C.  v.  Mycall,  2  Mass.  136. 
In  a  New  York  case,  it  was  held  not  to  be 
forgery  in  an  attorney  to  alter  the  figures 
indicating  the  day  appointed  for  execute 
ing  a  writ  of  inqniry  served  upon  him  in 
a  replevin  suit ;  his  object,  as  charged  in 
the  indictment,  being  to  defrand  by  mak- 
ing the  notice  appear  to  be  irregular.  "  It 
was  urged/'  said  Nelson,  C.  J.  "  that  the 
fraudulent  intent  consisted  in  a  design  to 
have  the  inquest  set  aside  for  irregularity, 
on  the  ground  that  the  notice  was  short. 
This  argument,  however,  rests  upon  mere 
conjecture;  for  the  act  charged  had  no 
tendency  to  produce  any  such  result." 
P.  V.  Cady,  6  Hill,  N.  Y.  490. 

3  Wiltshire  v. ,  Yelv.  146 ;  Sale 

V.  Marsh,  Cro.  Eliz.  178. 

B  Rex  V,  Harris,  1  Moody,  393,  6  Car. 
ft  P.  129;  Rex  V.  Fawcett,  2  East  P.  C. 
862.    See  Rex  v.  Froud,  Rnss.  &  Ry.  389, 

806 


1  Brod.  &  B.  300;  B.  o.  nom.  Rex  v. 
Fronde,  3  Moore,  645. 

*  Post,  §  596. 

»  Ante,  §  524  (3) ;  5th  Rep.  Eng.  Grim. 
I4iw  Com.  A.  D.  1 840,  p.  70 ;  Act  of  Crimes 
and  Punishments,  ▲.  d.  1844,  p.  205 ;  Vol. 
I.  §  572,  where  the  cases  are  cited ;  Clarke 
V.  S.  8  Ohio  St  630;  AbboU  v.  Rose,  62 
Me.  194,  16  Am.  R.  427;  John  v.  S.  23 
Wis.  504;  Howell  v.  S.  87  Tex.  591; 
Reed  v.  S.  28  Ind.  396 ;  S.  v.  Hahn.  38 
La.  An.  169;  S.  v.  Corley,  4  Bax.  410; 
Downing  v.  Brown,  3  Colo.  571 ;  Brown 
V,  P.  86  111.  239,  29  Am.  R.  25 ;  S.  o. 
Briggs,  34  Vt.  501 ;  Roods  v.  S.  5  Neb. 
174,  25  Am.  R.  475 ;  S.  v.  Ward,  7  Bax. 
76 ;  Anderson  v,  S.  20  Tex.  Ap.  595,  598 ; 
Langdale  v.  P.  100  BL  263 ;  P.  v.  Heed,  1 
Idaho,  V.  B.  531  ;  King  v.  S.  27  Tex.  Ap. 
567, 11  Am.  St.  203;  Hendricks  v.  S.  26 
Tex.  Ap.  176,  8  Am.  St.  463. 


CHAP.  XXn.]  FORGERY  OP  WRITINGS,  ETC.  §  536 

certificate  of  service,  sobriety,  and  good  conduct  at  sea,  the  object 
whereof  was  to  enable  the  corporation  of  the  Trinity  House  to 
examine  the  person  yoluntarily  applying,  and  give  him,  if  found 
worthy,  a  certificate  of  nautical  skill  and  fitness  to  act  as  master 
mariner,  was  a  subject  of  forgery  at  the  common  law.^  On  the 
other  side, 

2.  Certificate  to  obtain  ConrteBleft.  —  A  false  writing  directed 
"to  any  railroad  superintendent,"  stating  that  "the  bearer  has 
been  employed,"  &c.,  and  "  any  courtesies  shown  him  will  be  duly 
appreciated  and  reciprocated  should  opportunity  offer,"  is  not  in- 
dictable as  a  forgery,  being  of  no  legal  validity.^ 

§535.  1.  Any  Liabmty.  —  A  writing  apparently  creating  any 
liability,  "  either,"  as  expressed  in  one  case,  "  in  the  form  of  an 
action  of  assumpsit,  as  a  letter  of  credit  to  the  amount  of  five 
handred  dollars,  or  to  an  action  on  the  case  in  the  nature  of  de- 
ceit, as  a  false  representation  made  with  intent  to  defraud ; "  in 
other  words,  "any  writing  by  which  a  person  might  be  preju- 
diced," —  was  a  subject  for  forgery  at  the  common  law.*    Yet  — 

2.  Certif jing  Note.  —  Under  the  Alabama  Act  of  1836,  a  false 
writing  certifying  a  particular  note  to  be  good  was  held  not  to  be 
a  forgery,  because  it  expressed  a  mere  opinion.''  And  if  the  form 
of  the  language  and  the  facts  were  such  that  neither  in  appear- 
ance nor  in  fact  anybody  was  bound,  the  result  would  be  the  same 
at  the  common  law. 

§  536.  False  Label.  —  In  England,  it  was  a  business  with  one 
Berwick  to  put  up  for  the  market,  enclosed  in  printed  wrappers, 
two  kinds  of  powders,  called  respectively  "  Borwick's  Baking  Pow- 
ders" and  "  Borwick's  Egg  Powders."  Another  printed  wrappers 
of  his  own  imitating  these,  and  put  in  them  his  own  powders,  sell- 
ing them  as  Borwick's.  For  this  he  was  indicted  as  for  forgery. 
But  the  judges  deemed  that  though  he  was  probably  liable  crimi- 
nally in  another  form,  what  he  did  came  short  of  this  offence.* 

1  Reg.  V.  Toflhack,  Temp.  &  M.  207, 1  '  Ames's  Case,  2  Greenl.  365.    See,  on 

Ben.  C.  C.  492.    It  was  in  like  manner  these  points,  Foulkcs  v.  C.  2  Hob.  Va.  836, 

held,  one  judge  doubting,  that  the  false  in  which  the  court  was  divided.    And  see 

making  of  a  letter  of  recommendation  Jackson  v,  Weisiger,  2  B.  Monr.  214 ;  P. 

with  intent  fraudulently  to  obtain  a  sitna-  r.  Harrison,  8  Barb.  560. 
tion  as  a  police  constable  is  a  forgery  at         *  S.  v.  Givens,  5  Ala.  747. 
the  common  law.    Reg.  v.  Moah,  Dears.         ^  Reg.  v. 'Smith,  Dears.  &  B.  566,  8 

&  B.  550,  7  Cox  C.  C.  503.     See  ante,  Cox  C.  C.  32.     See  also  Reg.  v.  C16s8, 

f  529.    And  see  S.  v.  Grant,  74  Mo.  33.  Dears.  &  B.  460,  7  Cox  C.  C.  494. 

<  Waterman  v.  P.  67  Ul.  91. 
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And  plainly  —  not  adverting  now  to  the  words  employed  by  the 
learned  judges — the  genuine  label  put  by  Berwick  on  his  powders 
could  not  be  deemed  a  writing  of  legal  validity,  however  useful  it 
was  to  him  as  an  advertisement  or  a  trade-mark. 

§  637.  Two  Forms  of  VaUdity. — A  writing  may  be  affirmatively 
valid  or  invalid  on  its  face ;  if  the  former,  this  is  one  form  of 
validity.  Or  on  its  face  the  question  of  validity  may  be  uncertain, 
then  if  by  extrinsic  evidence  it  is  shown  to  be  valid,  a  second 
form  of  validity  is  disclosed.     To  explain,  — 

§  638.   First.     Writings  Valid  or  Invalid  on  their  Face :  — 

1.  invaUd  on  Face. — A  writing  affirmatively  invalid  on  its  face 
cannot  be  the  subject  of  forgery,  because  it  has  no  legal  tendency 
to  effect  a  f raud.^    But  — 

2.  Fact  or  Law.  —  Entering  into  this  question  is  the  distinc- 
tion,^ many  times  adverted  to  in  these  volumes,  that  every  man  is 
presumed  to  know  the  law,  yet  not  to  know  the  facts.    Thus,  — 

8.  Statatory  inatmment.  —  Whether  a  bond  or  other  instrument 
is  valid,  is  a  question  of  law ;  if,  therefore,  a  statute  authorizes  a 
writing  of  this  sort  not  known  to  the  common  law,  and  so  pre- 
scribes its  form  as  to  render  any  other  null,  forgery  cannot  be 
committed  by  making  a  false  statutory  one  in  a  form  thus  invalid 
by  the  statute,^  even  though  it  is  so  like  the  genuine  as  to  deceive 
most  persons.*    For  example,  — 

4.  Inadequately  witnessed.  —  It  is  not  indictable  to  forge  a  will 
attested  by  less  witnesses  than  the  law  requires.*    And  — ^ 

5.  Bank-note  declared  Void.  —  If  a  statute  not  only  prohibits  a 
particular  bank-note,  but  declares  it  void,  the  forging  of  its  simili- 
tude is  not  forgery.®    Yet  — 

§  539.  1.  Forbidding  and  declaring  Void  diatingaiahed.  —  Merely 
to  prohibit  the  circulation  of  a  bank-note  of  a  particular  denomina- 
tion does  not  render  it  null ;  so  that  such  mere  prohibition  leaves 


1  Ante,  §  524  (2),  533 ;  Anderson  v.  S. 
20  Tex.  Ap.  595,  598 ;  Roode  v.  S.  5  Neb. 
174,  25  Am.  R.  475. 

<  Vol.  I.  §  292  et  seq. 

'  P.  V.  Harrison,  8  Barb.  560;  S.  i;. 
Jones,  1  Bay,  207 ;  S.  i;.  Gntridge,  1  Bay, 
285 ;  Rex  t;.  Rushworth,  Ross.  &  Rj.  317, 
2  Russ.  Crimes,  3d  Eng.  ed.  517,  1  Stark. 
396 ;  Rex  v.  Bnrke,  Rnss.  &  Rj.  496.  And 
see  Reg.  v.  parber,  1  Car.  &  K.  434 ;  C.  v. 
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Linton,  2  Va.  Cas.  476 ;  Crofts  v,  P.  2 
Scam.  442. 

*  S.  r.  Gntridge,  1  Bay,  285 ;  Conning- 
liam  V.  P.  4  Hnn,  455. 

»  Rex  V.  WaU.  2  East  P.  C.  958 ;  S.  ». 
Smith,  8  Yerg.  150. 

0  Rex  V.  Moffatt,  1  Leach,  431 ;  s.  c. 
nom.  Moffat's  Case,  2  East  P.  C.  954. 
And  see  Rex  v.  Catapodi,  Rnss.  &  By. 
65;  P.  V,  Wilson,  6  Johns.  320. 
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the  forgery  of  the  prohibited  paper  criminal.^  There  are  in  our 
statutes  other  directory  provisions  concerning  the  forms  of  instru- 
ments, the  non-compliance  with  which  will  not  cause  them  to  be 
invaUd;  and  in  such  a  case,  though  the  instrument  is  not  in 
the  exact  form  prescribed,  it  may  be  the  subject  of  forgery.^  Of 
course, — 

2.  Charter  of  Bank  expired.  —  There  may  be  forgery  of  the  bills 
of  a  bank  whose  charter  is  expired.*    Moreover,  — 

§  540.  Unstamped  Znstnxmente.  —  The  English  stamp  acts  are 
treated  by  the  courts  as  mere  revenue  laws,  and  an  unstamped 
instrument  is  not  deemed  a  nullity.  So  that  the  forging  of  prom- 
issory notes  on  unstamped  paper  is  indictable.^  And  it  is  the 
same  in  this  country  as  to  instiiiments  requiring  stamps  under 
the  United  States  laws;  a  forgery,  which  has  no  stamp  at- 
tached, is  equally  punishable  with  one  duly  stamped ;  or  if  it 
is  stamped,  the  indictment  is  sufficient  and  there  is  no  variance 
though  it  does  not  set  out  the  stamp,  —  propositions  reasonably 
well  settled,  though  a  case  or  two  may  be  found  in  conflict  with 
them.' 


1  Batler  v,  C.  12  S.  &  R.  237»  14  Am. 
D.  679 ;  Thompson  v.  S.  9  Ohio  St.  354 ; 
S.  r.  Van  Hart,  2  Harrison,  327,  the  stat- 
ute, however,  providing  that  the  validity 
of  the  prohibited  bills  shoold  not  be  af- 
fected bj  the  prohibitory  clause ;  Van 
Home  V.  S.  5  Pike,  349.  Rex  p.  Hum- 
phrey, 1  Root,  53,  seems  the  other  way. 
And  see  TwitcheU  v.  C.  9  Pa.  211 ;  Rex  v, 
Barke,  Russ.  &  Ry.  496;  Hendrick  v.  C.  5 
Leigh,  707 ;  Rex  v.  Chisholm,  Russ.  ft  Ry. 
297.  The  Illinois  Court  held  it  not  indict- 
able to  utter  a  bank-bill  of  some  other 
State,  of  a  less  denomination  than  five 
dollars,  with  intent  to  defraud  an  indi- 
vidual; it  being  penal  to  pass  or  to  re- 
ceive such  a  biU.  Gutchins  v.  P.  21  111. 
642. 

'  Vol.  I.  §  572 ;  Rex  v.  Randall,  Russ. 
&  Ry.  195;  Rex  v.  Lyon,  Russ.  &  Ry. 
255;  Rex  v.  Richards,  Russ.  &  Ry.  193; 
Bex  p.  Mcintosh,  2  East  P.  C.  942,  956 ; 
s.  c.  nom.  Rex  v.  Mackintosh,  2  Leach, 
883;  Reg.  v.  McConnell,  1  Car.  &  K.  371, 
2  Moody,  298 ;  Nelson  v.  S.  82  Ala.  44 ;  P. 
V,  Fadner,  10  Abb.  N.  Cas.  462. 

'  Bnckland  v.  C.  8  Leigh,  732;  White 
V.  C.  4  Binn.  418. 


*  Rex  V,  Morton,  2  East  P.  C.  955,  1 
Leach,  258,  note ;  Rex  v,  Hawkeswood,  2 
T.  R.  606,  note,  2  East  P.  C.  955, 1  Leach, 
257  ;  Rex  v,  Reculist,  2  Leach,  703, 2  East 
P.  C.  956 ;  Reg.  v.  Pike,  2  Moody,  70 ; 
Rex  17.  Teague,  Russ.  &  Ry.  33,  2  East 
P.  C.  979. 

*  Crim.  Pro.  II.  §  407 ;  Cross  v.  P.  47 
111.  152,  95  Am.  D.  474 ;  S.  v.  Haynes,  6 
Coldw.  550;  P.  v.  Frank,  28  Cal.  507; 
Carpenter  v.  Snelling,  97  Mass.  452; 
Weltner  v.  Riggs,  3  W.  Va.  445 ;  Govern 
V.  Littlefield,  13  Allen,  127;  Tobey  o. 
Chipman,  13  Allen,  123;  Dudley  v.  Wells, 
55  Me.  145  ;  Hunter  v.  Cobb,  1  Bush,  239 ; 
S.  V.  Young,  47  N.  H.  402 ;  Laird  v.  S.  61 
Md.  309.  Contra,  John  v.  S.  23  Wis.  504 ; 
S.  o.  Mott,  16  Minn.  472,  10  Am.  R.  152. 
Further  as  to  the  Beasoning.  —  It  is 
perceived  that  these  are  all  cases  before 
the  State  courts.  They  contain  many 
reasons,  of  which  some  are  such  that  any 
one  of  them  is  alone  sufficient,  rendering 
the  better  doctrine  of  the  text  clear  and 
conclusive.  When  the  case  is  in  the 
United  States  courts,  the  reasons  for  this 
conclusion  are  not  so  strong ;  yet,  I  sub* 
mit,  they  are  even  then  adequate.     For 
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§  541.  1.  Good  on  Face,  Invalid  In  Fact.  —  Since  men  are  not  le- 
gally presumed  to  know  facts,  a  false  instrument  good  on  its  face 
may  work  a  fraud  though  extrinsic  facts  show  it  to  be  invalid 
even  if  it  were  genuine ;  therefore  there  may  be  forgery  of  such 
an  invalid  instrument.^    For  example, — 

2.  Signing  TJnaathoz^ed.  —  If  an  order  of  a  board  of  guardians 
of  a  poor-law  union  must  be  signed  by  its  chairman  to  be  binding, 
still  one  charged  with  forging  such  an  order  cannot  defend  him- 
self by  showing  that  the  person  purporting  on  the  face  of  it  to 
sign  as  chairman  was  not  such.^  So  a  defendant  was  rightly  con- 
victed for  counterfeiting  a  protection,  though  in  the  name  of  one 
who  not  being  a  Parliament  man  could  not  grant  it.*    And  — 

3.  Paid  Bm  or  Note.  —  Though  the  payment  of  a  promissory 
note  or  bill  of  exchange  renders  it  functus  officio  and  no  note  or 
bill,  yet  if  this  does  not  appear  on  it9  face,  a  forgery  may  be  com- 
mitted by  altering  it.*    Likewise,  — 

4.  Denomination.  —  It  is  no  defence  to  a  charge  of  forging  bank- 
bills  that  the  bank  never  issued  bills  of  the  denomination  forged.^ 

5.  Legal  Capaoity.  — That  the  person  whose  name  is  forged  had 
no  legal  capacity  to  make  the  instrument  is  not  a  defence.® 


example,  in  the  above  case  of  S.  v. 
Young,  Smith,  J.  observes :  *'  The  order, 
although  unstamped,  might  if  genuine 
be  'apparently  of  some  legal  efficacy' 
(see  2  Bishop  Crim.  Law,  3d  ed.  §  495), 
since  any  holder  of  it  might  on  appli- 
cation to  the  collector  be  permitted  to 
affix  the  proper  stamp,  npon  payment 
of  the  penalty,  or  without  any  penalty  if 
the  omission  appeared  to  have  been  *  by 
reason  of  accident,  mistake,  inadvertence, 
or  urgent  necessity,  and  without  any  wil- 
ful design  to  defraud  the  United  States.' 
See  U.  S.  Laws,  Stat.  July  13,  1866,  §  9." 
Again,  in  the  State  courts,  the  omission 
of  a  revenue  stamp  is  no  defence  to  an 
action  upon  the  instrument.  Duffy  v. 
Hobson,  40  Cal.  240,  6  Am.  R.  617  (over^ 
ruling  Ilallock  v.  Jaadin,  34  Cal.  167). 
And  see  Frink  v,  Thompson,  4  Lans.  489; 
Janvrin  v.  Fogg,  49  N.  H.  340;  Rhein- 
strom  V.  Cone,  26  Wis.  163,  7  Am.  R.  48; 
Brown  v.  Thompson,  59  Me.  372 ;  Moms 
V,  McMorris,  44  Missis.  441,  7  Am.  R. 
695.  It  is  so  of  deeds  of  lands.  Con- 
gress, having  no  power  to  regulate  con- 
veyances in  the  States,  cannot  render  the 
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deed  void  for  the  want  of  a  revenue  stamp. 
Moore  v.  Moore,  47  N.  Y.  467,  7  Am.  R. 
466.  To  the  like  effect,  is  Moore  v.  Quirk, 
105  Mass.  49,  7  Am.  R.  499. 

^  '*  There  is  a  distinction  between  the 
case  of  an  instrument  apparently  void, 
and  one  where  the  invalidity  is  to  be 
made  out  by  the  proof  of  some  extrinsic 
fact.  In  the  former  case,  the  party  who 
makes  the  instrument  cannot  in  general 
be  convicted  of  forgery,  but  in  the  latter 
he  may."  P.  v.  Galloway,  17  Wend.  540^ 
542. 

^  Reg.  V.  Pike,  2  Moody,  70,  3  Jar.  27. 

*  Rex  V.  Deakins,  1  Sid.  142. 

*  Brown  v.  P.  8  Hun,  562;  Rex  v. 
Teague,  Russ.  &  Ry.  33,  2  East  P.  C.  979. 
I  think  I  am  justified  in  citing  this  case 
to  the  very  obvious  proposition  of  the 
text ;  though  it  seems  from  the  report  to 
have  turned  on  those  considerations  of 
the  stamp  laws  stated  ante,  §  540.  See 
Brittain  v.  Bank  of  London,  3  Fost.  &  F. 
465.    And  see  post,  §  542. 

A  S.  0.  Fitzsimmons,  30  Mo.  236;  Trice 
V.  S.  2  Head,  591. 

^  P.  v.  Krummer,  4  Par.  Cr.  217. 
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§  542.  Drawer  altering  own  Order.  —  The  following  case  is  not 
in  conflict  with  what  has  gone  before.  One  made  his  order  on 
another  for  a  cow.  The  latter  took  the  order  and  delivered  the 
cow  without  writing  any  acceptance.  Subsequently,  on  a  settle- 
ment, the  drawer  received  back  his  order ;  and  afterward,  to  aid 
in  a  fraud,  altered  its  date  and  undertook  to  use  it  in  a  court  of 
justice.  This  was  held  not  to  be  forgery ;  for  the  alteration  was 
at  most  ouly  drawing  a  new  order,  since  it  bore  no  name  but  the 
defendant's.^ 

§  543.  1.  notitloua  Name  —  Deoeaaed.  —  From  this  doctrine  of 
a  seeming  validity  sufficing  though  it  is  not  real,  we  have  the  fur- 
ther result  that  if  the  person  whose  instrument  the  forgery  pur- 
ports to  be  is  dead,^  or  if  he  is  a  mere  fictitious  person,^  still,  as 
the  question  of  the  existence  of  such  a  person  is  one  of  fact,  not 
of  law,  and  the  instrument  appears  valid  on  its  face,  the  offence 
is  complete.    But  there  is  a  distinction  to  be  noted  as  to  the  — 

2.  Form  of  Indictment.  —  The  common  form  of  the  indictment 

m 

for  forgery  sets  out  an  intent  to  defraud  a  particular  individual, 
and  this  intent  must  be  proved  its  laid>  And  if  for  any  reason 
such  person  could  not,  as  the  case  appears  in  proof,  be  defrauded 
by  the  writing,  the  defendant  is  to  be  acquitted.^  Now,  it  is  com- 
mon practice  for  the  indictment  to  allege  that  the  intent  was  to 
defraud  the  one  whose  name  was  forged  ;^  but  this  is  not  neces- 
sary, for  an  allegation  of  a  forgery,  for  instance,  of  the  bill  of  an 
incorporated  bank,  with  the  intent  to  defraud  an  individual,  is 
sufficient.^  Yet  if  the  allegation  is  of  an  intent  to  defraud  the 
corporation,  and  no  such  corporation  exists ;  or  an  individual, 
and  no  such  individual  exists,  —  the  defendant  cannot  be  convicted 


»  P.  V.  Fitch,  1  V^cnd.  198, 19  Am.  D. 
477.  And  see  S.  v.  Greenlee,  1  Dev.  523 ; 
post,  §  584-586. 

^  Henderson  r.  S.  14  Tex.  503. 

*  YoL  I.  §  572  (2),  where  the  authori- 
ties are  cited.  And  see  S.  v.  Hajden,  15 
K.  H.  355 ;  Sasser  v,  S.  13  Ohio,  453 ;  C. 
9.  Baldwin,  11  Gray,  197,  71  Am.  D.  703. 
Cheat — So  obtaining  goods  by  means  of 
BQch  a  forgery  is  also  a  cheat  at  the  com- 
mon Uiw.  C.  V.  Speer,  2  Ya.  Gas.  65 ;  S. 
9.  PatUlo,  4  Hawks,  348;  ante,  §  148. 

4  1  Stark.  Grim.  PL  2d  ed.  112,  180, 
Am.  ed.  122,  200;  3  Ghit  Grim.  Law, 


1042 ;  S.  V.  Odel,  3  Brev.  552 ;  West  v,  S. 
2  Zab.  212.    See  post,  §  598,  599. 

*  Keg.  p.  Marcus,  2  Gar.  &  K.  356. 
In  Reg.  V.  Tylney,  1  Den.  G.  G.  319, 
18  Law  J.  N.  s.  M.  G.  36,  the  judges 
would  seem  to  have  been  divided  on 
this  question. 

*  See  Brown  i;.  G.  2  Leigh,  769. 

f  G.  V,  Garey,  2  Pick.  47 ;  U.  S.  r. 
Shellmire,  Bald.  370.  See  Hooper  v.  S. 
8  Humph.  93 ;  Hess  v.  S.  5  Ohio,  5,  22 
Am.  D.  767;  P.  v.  Rynders,  12  Wend. 
425;  West  v.  S.  2  Zab.  212.  And  see 
Reg.  V.  Hoatson,  2  Gar.  &  K.  777 ;  Reg. 
V,  Garter,  1  Den.  G.  G.  65. 
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on  the  particular  indictment,  though  he  could  have  been  on  one 
differently  framed.^ 

8.  Non-ezistiiig  Corporation.  — That  a  non-existing  corporation  is 
ordinarily  to  be  regarded,  for  the  purpose  of  this  distinction  and 
of  the  general  doctrine  of  this  section,  the  same  as  a  non-existing 
individual,  is  evident;  because,  whether  the  legislative  act  of  incor- 
poration be  deemed  public  or  private,^  the  organization  and  exist- 
ence of  the  persons  made  a  body  corporate  under  it,  is  as  much  a 
question  of  fact  as  a  human  birth.  Perhaps  a  different  consid- 
eration may  apply  to  corporations  of  the  nature  of  counties  and 
towns. 

§  544.  1.  Restated,  —  the  ordinary  doctrine  is  that  for  the 
invalidity  of  the  instrument  to  be  a  perfect  defence,  the  defect 
must  appear  on  its  face  ;  ^  or,  to  exclude  this  sort  of  defence,  it 
must  appear  on  its  face  to  be  good  and  valid  for  the  purpose  for 
which  it  was  created.*    In  another  aspect, — 

2.  Bvidence  of  Faot.  —  The  instrument  must  be  such  that  if  it 
were  genuine  it  would  be  evidence  of  the  fact  it  sets  out.  In 
illustration  whereof,  the  Tennessee  Court,  during  slavery,  held  it 
to  be  no  forgery  in  law  to  give  to  a  slave,  with  the  intent  of  help- 
ing him  to  freedom,  a  false  paper  purporting  to  be  a  certificate  of 
another  that  he  was  born  free.^ 

§  545.  Writings  the  Validity  whereof  is  uncertain  on  their  Face :  -r 

1.  The  Rule  —  is  that  though  a  writing  cannot  be  contradicted 
by  parol,  and  consequently,  as  we  have  seen,®  one  affirmatively 
invalid  on  its  face  cannot  be  the  subject  of  forgery,  still  a  writing 
on  its  face  uncertain  whether  it  is  of  legal  effect  or  not  may  be 

'  such,  if  extrinsic  facts  show  it  to  be,  were  it  genuine,  of  legal 
efficacy.     So  that, — 

2.  How  indiotment.  —  A  simple  setting  out  in  the  indictment 
of  a  writing  in  this  manner  uncertain  discloses  no  offence,  but 
it  must  aver  such  extrinsic  facts  as  will  enable  the  court  to  see 


1  S.  V.  Givens,  5  Ala.  747 ;  P.  v.  Pea- 
body,  25  Wend.  472 ;  P.  i;.  Davis,  21  Wend. 
309  ;  De  Bow  v.  P.  1  Denio,  9 ;  C.v.  Carey, 
2  Pick.  47.  See  S.  v.  Dourdon,  2  Dey. 
443;  C.  V.  Morse,  2  Mass.  128. 

*  See  Portsmouth  Livery  Company  v, 
Watson,  10  Mass.  91. 

»  Rex  V.  Mcintosh,  2  East  P.  C.  942 ; 
s.  c.  nom.  Rex  v.  Mackintosh,  2  Leach, 
883 ;  S.  V.  Pierce,  8  Iowa,  231.    And  see 
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Rex  V.  Fawcett,  2  East  P.  C.  862 ;  Rex  v. 
Catapodi,  Rnss.  &  Ry.  65 ;  Rex  r.  Gade,  2 
Leach,  732, 2  East  P.  C.  874 ;  Reg.  v.  Bar- 
ber, 1  Car.  &  K.  434 ;  Reg.  v.  Hoatson,  2 
Car.  &  K.  777 ;  Reg.  p.  Pike,  2  Moody,  70. 

*  Rex  V,  Jones,  2  East  P.  C.  991 ;  P.  t;. 
Harrison,  8  Barb.  560. 

*  S.  V.  Smith,  8  Terg.  15a     And  see 
Upfold  V.  Leit,  5  Esp.  100. 

0  Ante,  §  537,  538  (I). 
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that  if  it  were  genuine  it  would  be  valid.  When  such  extrinsic 
matter  appears  both  in  allegation  and  in  proof,  the  defendant 
may  be  convicted ;  without  it,  he  must  be  discharged.^  To 
illustrate,  — 

§  546.  1.  Naked  Promise.  — It  is  familiar  doctrine  that  a  mere 
naked  promise,  no  consideration  appearing,  creates  no  legal  lia- 
bility. But  with  exceptions  not  necessary  here  to  be  inquired 
into,  the  writing  may  be  supplemented  by  parol  proof  of  a  consid- 
eration, and  then  it  will  bind  the  party .^    Hence, — 

2.  To  pay  in  Labor.  —  A  promise  to  pay  a  sum  of  money  in 
labor  is  not  a  writing  which  «hows  a  legal  validity  without  this 
extrinsic  averment  and  proof.^    And  — 

3.  Railroad  Ticket.  —  The  same  was  held  of  a  railroad  ticket 
in  the  words, — 

New  York  Central  Railroad. 

Albany  to  Buffalo. 

Good  this  day  only,  unless  indorsed  by  the  conductor. 

D.  L.  Fbemyre.* 

4.  Order.  — The. writing  set  out  in  one  case  was, "  Mr.  Bostick, 
You  will  please  to  charge  Mr.  J.  S.  Humphreys'  account  to  us  up 
to  this  date.  Feb.  7, 1849.  Twyman  and  Tannehill ; "  and  the 
court  adjudged  the  indictment  insufficient,  because  it  did  not  aver 
—  what  must  therefore  have  been  also  proved  on  the  trial  —  that 
Humphreys  was  indebted  to  Bostick.  ^^It  could  not  be  of  any 
benefit  to  the  defendant,  or  prejudice  to  the  other  parties,  unless 
the  defendant  were  indebted  at  the  time  to  Bostick  ;  and  it  could 
have  no  other  effect  if  genuine  but  to  discharge  that  indebted- 
ness."^   On  the  other  hand,— 

5.  A  Receipt,  —  as  for  money  paid,  was  held  not  to  be  such  an 
instrument  that  an  indebtedness  from  the  person  to  whom  it 
purports  to  be  given,  to  the  apparent  maker  of  it,  need  be  shown ; 
because,  if  in  fact  there  were  no  such  indebtedness,  still  the  party 
giving  it  ^^  would  be  liable  ...  for  the  money  acknowledged  to 
have  been  received."® 

§  547.  Fictitious  Name.  —  In  these  cases,  wherein  we  look  out- 

1  p.  V.  Harrison,  8  Barb.  560;  P.  v,         •  C.  w.  Ray,  3  Gray,  441. 
ShaU,  9  Cow.  778 ;   C.  v.  Ray,  3  Gray,         •  S.  r.  Humphreys,  10  Hamph.  442, 

441 ;  King  v,  S.  27  Tex.  Ap.  567,  11  Am.  445.     See  Reg.  v.  Taylor,  4  Fost.  &  F. 

St  203.    And  see  Butler  o.  S.  22  Ala.  43.  511 ;   P.  v,  Krummer,  4   Par.  Cr.   217 ; 

s  Bishop  Con.  §  75, 124,  1247.  Thompson  v.  S.  49  Ala.  16. 

s  P.  V.  ShaU,  9  Cow.  778.  «  Snell  v,  S.  2  Humph.  347,  349. 
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side  of  the  writing  to  determine  the  question  of  its  validity,  it  has 
probably  not  been  decided  whether  or  not  the  doctrine  applies 
that  the  forgery  of  a  fictitious  name,  the  same  as  of  a  real  one,  is 
indictable.^  In  most  instances  of  this  sort,  this  legal  query  would 
not  arise  in  the  facts  as  disclosed  to  the  court;  because  these  neces- 
sary extrinsic  facts  commonly  depend,  for  their  existence,  on  the 
existence  of  the  person  or  corporation  whose  name  is  forged,  and 
if  there  were  no  such  person  or  corporation  there  could  be  no 
such  'facts,  and  no  indictment  would  be  attempted.  And  there 
may  be  a  difficulty  in  laying  down  a  general  rule  on  the  question, 
in  advance  of  the  decisions.  Still,  if  the  inquiry  into  the  extrin- 
sic facts  does  not  lead  directly  to  the  fact  of  the  existence  or  non- 
existence of  the  person  or  corporation,  should  a  case  of  this  sort 
arise,  no  obvious  reason  appeai*s  why  such  existence  becomes 
essential,  in  this  class  of  cases  more  than  in  the  other. 

IV.  The  Writing  under  StattUea  against  Forgeries. 

§  548.  NeedieM  liegUlation.  —  From  the  earliest  times  to  the 
present,  a  legislative  mania  seems  to  have  prevailed  on  this  sub- 
ject of  forgery.  The  reader  has  seen  that  the  common  law  is 
broad  enough  to  cover  all  sorts  of  forgeries  which,  in  their  na- 
ture, can  be  harmful  either  to  individuals  or  the  community ; 
yet  this  has  not  satisfied  the  law-makers,  who  nevertheless  have 
piled  statute  on  statute  upon  the  top  of  the  common  law  to  over- 
whelm  it.  In  part,  a  seemingly  justifiable  reason  for  this  has 
been  that  since  forgery  is  only  misdemeanor  at  the  common  law, 
it  was  deemed  advisable  to  make  particular  species  of  it  felony. 
Or  if  the  statute  has  still  left  the  new  forgery  a  misdemeanor,  it 
has  made  some  provision  respecting  it  not  within  the  rules  of  the 
common  law. 

§  549.   Old  English  Statutes  as  Common  Law  in  our  Slates :  — 

1.  General.  —  The  principal  ancient  acts  of  Parliament  and 
many  modern  ones  are  collected  by  Hawkins  ; '  but  an  examina* 
tion  of  them  shows  that  probably  no  one  which  he  mentions 
under  this  head  could  ever  have  had  any  practical  force  here^ 
unless  it  be  — 

2.  5  Eli2.  o.  14.  —  Concerning  this  statute  (a.  d.  1562),  Kilty 
says,  there  were  formerly   indictments  upon  it  in  Maryland  ; 

1  Ante,  §  543.  ^  1  Hawk.  P.  C.  Cnrw.  ed.  p.  266  et  seq. 
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though,  at  the  time  when  he  wrote,  it  was  superseded  by  a 
statute  of  the  State.^ 

§  550.  By  §  2  —  of  this  Statute  of  6  Eliz.  c.  14,  "  if  any  person 
or  persons  whatsoever,  upon  his  or  their  own  head  and  imagina- 
tion or  by  false  conspiracy  and  fraud  with  others,  shall  wittingly, 
subtilely,  and  falsely  forge  or  make,  or  subtilely  cause  or  wit- 
tingly assent  to  be  forged  or  made,  any  false  deed,  charter,  or 
writing  sealed,  court  roll,  or  the  will  of  any  person  or  persons  in 
writing,  to  the  intent  that  the  state  of  freehold  or  inheritance  of 
any  person  or  persons  of,  in,  or  to  any  lands,  tenements,  or  here- 
ditaments, freehold  or  copyhold,  or  the  right,  title,  or  interest  of 
any  person  or  persons  of,  in,  or  to  the  same,  or  any  of  them,  shall 
or  may  be  molested,  troubled,  defeated,  recovered,  or  charged  ;  or 
shall  pronounce,  publish,  or  show  forth  in  evidence  any  such  false 
and  forged  deed,  £c.,  as  true,  knowing  the  same  to  be  false  and 
forged  as  is  aforesaid,  to  the  intent  above  remembered  ;  and  shall 
be  thereof  convicted,  either  upon  action  or  actions  of  forger  of 
false  deeds,  to  be  founded  upon  this  statute,  at  the  suit  of  the  party 
grieved,  or  otherwise  according  to  the  order  and  due  course  of  the 
laws  of  this  realm,  or  upon  bill  or  information  to  be  exhibited  into 
the  court  of  the  Star  Chamber,  according  to  the  order  and  use  of 
that  court ;  shall  pay  unto  the  party  grieved  his  double  costs  and 
damages,  <&c.,  and  also  shall  be  set  upon  the  pillory  in  some  open 
market  town  or  other  open  place,  and  there  to  have  both  his  ears 
cut  off,  and  also  his  nostrils  to  be  slit  and  cut  and  seared  with  a 
hot  iron,  so  as  they  may  remain  for  a  perpetual  note  or  mark  of 
his  falsehood,  and  dhall  forfeit  to  the  queen,  &c.,  the  whole  issues 
and  prQfits  of  his  lands  and  tenements  during  his  life,  and  also 
shall  suffer  and  have  perpetual  imprisonment,"  &c. 

§  551.  By  §  3,  —  if,  in  like  manner,  any  one  shall  forge  or 
assent  to  the  forging  of  **  any  false  charter,  deed,^  or  writing,  to 
the  intent  that  any  person  or  persons  shall  or  may  have  or  claim 
any  estate  or  interest  for  term  of  years  of,  in,  or  to  any  manors, 
lands,  <&c.,  or  any  annuity  in  fee-simple,  fee-tail,  or  for  term  of 
life,  lives,  or  years ;  or  shall,  as  is  aforesaid,  forge,  &c.,  any 
obligation  or  bill  obligatory,'  or  any  acquittance,  release,*  or 

1  KQty  Report  of  Statutes,  167.    The  *  Post,  §  567. 

Pennsylvania  judges  do  not  mention  this  '  Post,  §  566. 

statute  as  in  force  in  that  State.    Report  *  Post,  §  564,  565. 
of  Judges^  3  Binn.  595.    See  post,  §  553. 
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other  discharge  of  any  debt,  account,  action,  suit,  demand,  or 
other  thing  personal;^  or  shall  pronounce,  publish,  or  give  in 
evidence  ^  anj  such,  &c.,  as  true,  knowing  the  same  to  be  false 
and  forged,^  and  shall  be  thereof  convicted,  &c.,  he  shall  pay  unto 
the  party  grieved  his  double  costs  and  damages,^  and  shall  be 
also  set  upon  the  pillory  in  some  open  market  town  or  other  open 
place,  and  there  to  have  one  of  his  ears  cut  off,  and  shall  also 
have  and  suffer  imprisonment  by  the  space  of  one  whole  year, 
without  bail  or  mainprise." 

§  552.  1.  Subsequent  Seotione — render  a  second  offence  after  a 
conviction  felony  without  benefit  of  clergy.  And  they  exempt  cer* 
tain  persons  mentioned  who  commit  a  literal  violation  of  the  statute 
through  ignorance,^ — an  exemption  which  the  common  law  would 
make  without  the  special  provision.     And  by  construction,  — 

2.  Second  Offenoe.  —  One  convicted  of  publishing  a  forged  deed 
may  become  guilty  of  the  felony  of  a  second  offence  as  well  by 
forging  as  by  publishing  another  deed ;  the  words  are, "  If  any 
person  or  persons,  being  hereafter  convicted  or  condemned  of  any 
of  the  offences  aforesaid,  &c.,  shall,  after  any  such  his  or  their 
conviction  or  condemnation,  eftsoons  commit  or  perpetrate  any 
of  the  said  offences."® 

8.  Further  —  Repealed.  —  This  statute  is  in  fourteen  sections, 
containing  other  regulations  not  important  to  be  mentioned  here  ; 
and  it  repeals  all  prior  enactments  against  the  ^'  forgery  of  false 
deeds,  charters,  muniments,  or  writings." 

§  553.  Effect  with  us,  again.^  —  The  English  punishments  for 
crimes  having  been  nearly  superseded  in  this  country  by  statutory 
ones,®  there  is  little  room  for  this  Act  of  5  Eliz.  c.  14,  to  have  more 
than  a  declaratory  force  with  us.  Yet  the  practitioner  will  now 
and  then  find  a  reference  to  it  convenient.  Our  statutes  provid- 
ing punishments  for  what  was  before  indictable  do  not  ordinarily 


^  The  forgery  of  a  deed  of  gift  of  mere 
personal  chattels  is  not  within  any  of 
these  words.  1  Hawk.  P.  C.  Curw,  ed. 
p.  300,  §  21. 

«  Stat.  Crimes,  §  306-309. 

'He  who  is  truly  informed  by  another 
knows  it.  1  Hawk.  P.  C.  Curw.  ed.  p.  300, 
§23. 

*  Coke  says  it  has  been  adjudged  that 
on  a  bond  with  penalty  the  double  dam- 
ages are  double  the  penalty;  ''for  the 
penalty  should  be  recovered  by  law  if  the 
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forged  release  had.  not  been."  3  Inst. 
172,  —  a  reason  which  shows  the  proposi- 
tion not  to  be  universal. 

•  1  Hawk  P.  C.  Curw.  ed.  298.  299. 

«  1  Hawk.  P  C.  Curw.  ed.  301,  §  25; 
1  Hale  P.  C.  686.  A  few  other  points  of 
minor  importance  have  been  adjudged,  as 
see  Hawkins,  3  Inst.  168  et  seq. ;  I  Hale 
P.  C.  682  et  seq. ;  Hammond  on  Forgery, 
pari.  ed.  69  et  seq. 

7  See  ante,  §  549. 

«  Vol.  I.  §  933. 
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operate  to  repeal  the  prior  law,  whether  that  law,  as  inherited  bj 
ns,  was  in  England  common  law  or  statutory.^ 

§  554.  21  Jao.  1.  —  Another  statute,  not  mentioned  by  Hawkins 
under  the  head  of  Forgery ,2  ig  21  Jac.  1,  c.  26  (a.d.  1623),  enacted 
after  the  first  settlements  in  this  country.  Perhaps  it  may  have 
a  common-law  force  in  some  of  the  States.^  It  is,  §  2.  ^^  That  all 
and  every  person  and  persons  which  shall  acknowledge  or  procure 
to  be  acknowledged  any  fine  or  fines,  recovery  or  recoveries,  deed 
or  deeds  enrolled,  statute  or  statutes,  recognizance  or  recogni- 
zances,  bail  or  bails,  judgment  or  judgments,  in  the  name  or  names 
of  any  other  person  or  persons  not  privy  or  consenting  to  the 
same,  and  being  thereof  lawfully  convicted  or  attainted,  shall  be 
adjudged,  esteemed,  and  taken  to  be  felons,  and  suffer  the  pains 
of  death,  &c.,  without  the  benefit  or  privilege  of  clergy,  &c.  §  3. 
Provided  always.  That  this  act  shall  not  extend  to  any  judgment 
or  judgments  acknowledged  by  any  attorney  or  attorneys  of  record, 
for  any  person  or  persons  against  whom  any  such  judgment  or 
judgments  shall  be  had  or  given."* 

§  665.  Interpreted — (BaU) .  — The  courts  held  that "  bail,"  taken 
before  a  judge,  is  not  within  this  statute  until  filed  and  made  of 
record  in  court.  "And  if  it  be  not  filed,  the  acknowledging  there- 
of in  another's  name  makes  not  felony,  but  a  misdemeanor  only."  ^ 
Neither  does  this  statute  include  a  putting  in  of  bail  under  a 
forged  name ;  because  a  name  forged  or  fictitious  is  not  another's 
name.  But  such  a  transaction  is  a  misdemeanor  at  the  common 
law.' 

§  666.  American  Statutes :  — 

General.  —  Congress  and  the  legislatures  of  the  States  have  en- 
acted laws  against  forgery.  It  would  be  contrary  to  the  plan  of 
these  volumes  to  insert  them  here,  since  every  practitioner  has 
before  him  those  which  relate  to  his  own  practice. 

§  667.  1.  States  and  United  States.  —  We  should  bear  in  mind 
that  forgery  committed  against  the  United  States  can  be  punished 

1  Stat.  Crimes,  §  166-173, 176, 183-185.     595,  623.    Or  in  Schley's  Digest  of  Stat 

*  Bat  see  "  Of  OflTences  against  Rec-    Qtes  received  in  Georgia. 

orda/'  1  Hawk.  P.  C  6th  ed.  c.  45,  §  9, 10,  «  And  see,  as  to  this  statate,  Ham- 
where  this  statute  maj  be  found.  mond  on  Forgery,  pari.  ed.  p.  81,  pi.  301 

*  Kilty  says  there  were  no  prosecatioDS    et  seq. 

under  it  in  Maryland.     Kilty  Report  of         ^  1  Hale  P.  C.  696 ;    1  Hawk.  P.  C. 

Statutes,  90.    It  is  not  enumerated  by  the  6th  ed.  c.  45,  §  10;  Timberlye's  Case,  2 

Pennsylvania  judges  as  received  in  the  Sid.  90. 
latter  State.    Report  of  Jadges,  3  Binn.         *  Anonymons,  1  Stra.  384. 
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only  under  the  acts  of  Congress.^  Yet  under  some  circumstances 
the  same  forgery  is  an  offence  also  against  a  State,  therefore  pun- 
ishable under  the  law  of  either, — a  doctrine  explained  elsewhere  ^ 
and  not  necessary  to  be  dwelt  on  further  here.  Besides  which, 
according  to  the  general  rule,  the  statutes  of  the  several  States 
do  not  supersede  the  common  law  within  the  jurisdiction  of  the 
State  tribunals."    Accordingly,  — 

2.  Making  Statutory  out  of  Common-law  Forgery.  —  If  a  stat- 
ute makes  a  particular  act  forgery  which  was  such  at  the  com- 
mon law,  the  offender  may  be  prosecuted  under  either  law  at  the 
election  of  the  prosecuting  power.^  Perhaps  a  partial  exception 
occurs  under  a  peculiar  view  of  statutory  interpretation  held  in 
Massachusetts  and  a  few  of  the  other  States ;  ^  yet  — 

8.  Forgery  not  covered  by  Statate. — Even  where  this  exception 
prevails,  an  offender  is  indictable  for  any  common-law  forgery 
not  specifically  provided  for  in  any  statute.*    But  — 

§  558.  Blevatlng  to  Felony.  —  Since  a  wrongful  act  cannot  be 
both  felony  and  misdemeanor,  if  the  statute  makes  a  particular 
forgery  which  was  a  misdemeanor  at  the  common  law  a  felony,  it 
can  be  punished  only  under  the  statute.'^ 

§  659.   Statutory  Words  to  denote  the  Instrument  forged :  — 

1.  Both  Other  Offences  and  thia,  —  as,  larceny,  embezzlement, 
false  pretences,  and  this  offence  of  forgery,  —  when  created  or 
defined  by  statutes,  require  each  the  same  statutory  terms  as 
the  others  to  indicate  the  instrument  in  respect  of  which  the 
wrong  is  done.    Now, — 

2.  These  Worda,  —  as  far  as  practicable  and  convenient,  are  sev- 
erally explained  in  "Statutory  Crimes."  We  shall  here 'repeat 
some  of  them  and  add  others,  and  give  such  further  illustrations 
and  authorities  as  seem  desirable.  Yet  the  reader  should  consult, 
together  with  these  disquisitions,  those  in  the  other  work. 

§  560.  **  Order  "  —  "  Warrant "  —  "  Requeat."  —  A  common  desig- 
nation of  the  instrument  is,  "  order  for  the  payment  of  money,  or 

1  Vol.  I.  §  189-203.  »  Stat.  Crimes,  f  159. 

a  Vol.  I.  §  983-989  ;  ante,  §  285 ;  port,  «  C.  v.  Ray,  3  Grat.  441,  448 ;    C.  v. 

§  611 ;  Hoke  i>.  P.  122  lU.  511.  Ayer,  3  Cash.  150,  152,  Fletcher,  J.  ob- 

"Ante,  §  553;    Stat.  Crimea,  §  154,  serving:    "The  common    law  conld  be 

165 ;  S.  V.  Kimball,  50  Me.  409.    And  see  superseded  only  by  a  statnte  as  broad 

the  elucidations  ante,  §  283-287.  and  comprehensive  in  its  terms  as  the 

*  S.  p.  Jones,  1  McMul.  236, 36  Am.  D.  definition  of  the  offence." 
257.  7  Vol.  I.  §  787-789,  815. 
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order  for  the  delivery  of  goods."  ^  Another  is,  "  warrant  for  the 
payment  of  money,  or  warrant  for  the  delivery  of  goods."  ^  And 
another,  "  request  for  the  payment  of  money,  or  request  for  the 
delivery  of  goods."  *  One  of  the  most  obvious  propositions  respect- 
ing these  several  forms  of  instruments  is  that  the  person  making, 
for  example,  the  order,  need  not  have  had  authority  in  fact  to  di*aw 
on  the  party  named  as  drawee;*  because  the  instrument  is  equally 
valid  on  its  face,^  and  equally  capable  of  defrauding,  whether  such 
authority  existed  or  not.  But  this  proposition,  when  applied  to  a 
"  warrant,"  or  an  '*  order,"  refers,  at  least  according  to  the  English 
doctrine,  only  to  writings  which  are  such  on  their  face ;  *  for  if 
extrinsic  proofs  have  to  be  resorted  to,  then  perhaps,  all  the  facts 
appearing,  there  is  no  ^  order  "  or  "  warrant,"  though  there  may 
be  a  ^'  request,"  when  the  person  making  the  instrument  has  no  dis- 
posing power  over  the  funds.  But  on  these  topics  the  reader  should 
carefully  examine  the  fuller  expositions  in  *'  Statutory  Grimes." 


1  Stat.  Crimes,  §  325-^31,  335.  And 
see,  for  iUnfltratione,  where  the  question 
was  of  forgery,  Reg.  v.  lUidge,  1  Den. 
C.  C.  404,  Temp.  &  M.  127 ;  Rex  v.  Frond, 
7  Price,  609,  I  Brod.  &  B.  300,  Russ.  & 
Ry.  389;  8.  c.  nom.  Rex  v.  Fronde,  3 
Moore,  645;  Rex  v.  Harris,  6  Car.  &  P. 
129;  Reg.  v.  Anderson,  2  Moody  &  R. 
469;  Rex  v,  Barofield,  1  Moody,  416; 
Reg.  V,  Carter,  1  Den.  C.  C.  65 ;  Rex  v. 
Mclotosh,  2  East  P.  C.  942,  956 ;  s.  c. 
nom.  Rex  r.  Mackintosh,  2  Leach,  883 ; 
Rex  V.  Jones,  1  Leach,  53,  2  East  P.  C. 
941 ;  Reg.  v.  Carter,  1  Car.  &  K.  741 ; 
Rex  V.  Lockett,  I  Leach,  94,  2  East  P.  C. 
940;  Rex  v,  Richards,  Rnss.  &  Ry.  193; 
Rex  V.  Rayenscroft,  Rnes.  &  Ry.  161 ; 
Reg.  V.  Raake,  2  Moody,  66 ;  S.  v.  Cooper, 
5  Day,  250 ;  Walton  i;.  8.  6  Yerg.  377 ; 
Reg.  r.  McConneH,  1  Car.  &  K.  371,  2 
Moody,  298 ;  Rex  v.  Williams,  1  Leach, 
114,  2  East  P.  C.  937;  Reg.  v.  Thorn, 
Car.  &  M.  206;  P.  v.  Howell,  4  Johns. 
296;  Tyler  v,  S.  2  Hnmph.  37,  36  Am.  D. 
298;  Reg.  v.  SneUing,  Dears.  219,  22 
£ng.  L.  &  £q.  597,  23  Law  J.  v.  s.  M.  C. 
8,  17  Jnr.  1012;  Evans  o.  8.  8  Ohio  8t. 
196, 70  Am.  D.  98 ;  Noakes  v,  P.  25  N.  Y. 
360;  Carberry  v.SAl  Ohio  St.  410;  Reg. 
V.  Lonsdale,  2  Cox  C.  C.  222;  Reg.  v. 
Dixon,  3  Cox  C.  C.  289 ;  Reg.  v.  Antey, 
Dears,  ft  B.  294, 7  Cox  C.  C.  329 ;  Reg.  v. 
Tttke,  17  U.  C.  Q.  B.  296 ;  Reg.  v.  Reopelle, 


20  U.  C.  Q.  B.  260;  Reg.  v,  Mitchell,  2 
Fost.  &  F.  44 ;  Noakes  v.  P.  25  N.  Y.  380; 
8.  V,  Lamb,  65  N.  C.  419;  Reg.  v.  Bore- 
ham,  2  Cox  C.  C.  189 ;  8.  v.  Lee,  32  Kan. 
360;  Garmire  v.  8.  104  Ind.  444;  8.  v, 
Jefferson,  39  La.  An.  331 ;  Powers  v,  8. 
87  Lid.  97 ;  Reg.  v.  Williams,  2  Den. 
C.  C.  61,  4  Cox  C.  C.  356.  See  also 
Wright  V.  8.  79  Ala.  262 ;  Allen  v.  8.  74 
Ala.  657;  Qooden  v.  8.  55  Ala.  178; 
Hobbs  i;.  8.  75  Ala.  1 ;  Bnrke  v.  8.  66  Ga. 
157 ;  8.  V.  Morgan,  35  La.  An.  293 ;  8.  v, 
Ferguson,  '35  La.  An.  1042. 

«  Stat.  Crimes,  §  326,  332,  333,  335. 
And  see,  for  illustrations,  where  the 
question  was  of  forgery,  Reg.  v,  McCon- 
nell,  1  Car.  &  K.  871,  2  Moody,  298; 
Reg.  V.  Vivian,  1  Car.  &  K.  719 ;  Reg.  v. 
Thorn,  Car.  &  M.  206 ;  Reg.  v.  Mitchell, 
2  Fost.  &  F.  44 ;  Reg.  v.  Pilling,  1  Fost. 
ft  F.  324;  Reg.  v.  Autey,  Dears,  ft  B. 
294,  7  Cox  C.  C.  329 ;  Reg.  v.  Ferguson, 
1  Cox  C.  C.  241. 

»  Stat.  Crimes,  §  326,  334,  335.  And 
see,  as  to  cases  of  forgery.  Rex  v.  Evans, 

5  Car.  &  P.  553 ;  Rex  v.  Thomas,  7  Car. 

6  P.  851,  2  Moody,  16;  Reg.  i'.  White, 
9  Car.  ft  P.  282. 

*  Hale  V,  8.  1  Coldw.  167,  78  Am.  D. 
488. 

«  Ante,  §  541. 

<  Stat.  Crimes,  §  327-332  et  seq. 
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In  determining  whether  a  particular  writing  is  to  be  deemed 
an  "  order,"  "  warrant,"  or  "  request,"  resort  may  be  had,  among 
other  things,  to  the  usages  and  understanding  of  the  parties.^ 

§  561.  "  Promiasory  Note."  —  In  general  terms,  any  writing 
which  by  mercantile  usage  is  a  promissory  note  is  such  also 
within  the  meaning  of  these  statutes.  But  the  particulars  may 
be  seen  in  "  Statutory  Crimes,"  and  in  the  cases  here  cited.*  A 
bank-note  is  a  promissory  note ;  and  for  a  reason  stated  in  the 
last  section,  it  is  equally  so  in  forgery  though  the  bank  purport- 
ing to  issue  it  has,  like  a  fictitious  person,  no  existence.^ 

§  562.  A  "BUI  of  Bzohange  " — is,  in  substance,  governed  by  the 
same  rules  as  a  promissory  note.^  To  be  within  a  statute  making 
punishable  the  forgery  of  any  "  bill  of  exchange,"  it  must  be  on 
its  face  completed  ;^  and  if  it  has  not  the  drawer's  name,  it  is  not 
so.^  And  the  acceptance  of  a  writing  in  such  incomplete  form  is 
not  ^'  an  acceptance  of  a  bill  of  exchange."  The  statute  does  not, 
observed  the  court,  "make  it  forgery  merely  to  counterfeit  an 
acceptance,  but  an  acceptance  of  a  bill  of  exchange."  ^  In  like 
manner,  an  instrument  payable  to  or  order^  was  held  in 

England  to  be  no  bill,  there  being  no  payee.®  But  if  it  is  payable 
to  the  drawer's  own  order,  neither  an  indorsement^  nor  accept- 
ance ^^  is  required  to  make  it  complete.  Whether  the  name  of  the 
drawee  must  be  expressed  in  the  writing  seems  not  entirely  clear; 
a  bill  simply  directed,  "  at  Messrs.  P.  &  Co.,  bankers,"  was  ad* 
judged  adequate  in  form.^^    To  a  writing  in  the  terms  of  a  bill  of 

1  Reg.  V.  Kay,  Law  Rep.  1  C.  C.  257.  *  Ante,  §  629 ;  Reg.  v.  Bntterwick,  2 

>  Stat.  Crimes,  §  336.    And  Bee,  for  Moody  &  R.  196;  Reg.  v.  Mopsej,  11  Cox 

cases  of  forgery.  Rex  v.  Dnnn,  1  Leach,  C.  C.  143. 

67 ;  Rex  v.  Pateman,  Rnss.  &  Ry.  455 ;  P.  ^  Reg.  v.  Mopsey,  snpra. 

V.  Wilson,  6  Johns.  320;  Reg.  v,  Keith,  ?  Reg.  v.  Bntterwick,  2  Moody  &  R. 

Dears.  486,  29  Eng.  L.  &  £q.  558,  6  Cox  196. 

C.  C.  533,  24  Law  J.  N.  8.  M.  C.  110,  1  ^  Rex  t^.  Randall,  Rnss.  &  Ry.  195. 

Jur.  N.  8.  454,  3  Com.  Law,  692 ;   P.  r.  •  Rex  v.  Wicks,  Rnss.  &  Ry.  149. 

Rathbun,  21  Wend.  509 ;  Hobbs  v.  S.  9  10  Reg  v.  Smith,  2  Moody,  295 ;  Rex  o. 

Misso.  855 ;  Bntler  v.  S.  22  Ala.  43 ;  P.  v.  Wicks,  snpra. 

Way,  10  Cal.  336;  Reg.  v.  Howie,  11  Cox  »  Reg.  v.  Smith,  2  Moody,  295.    The 

C.  C.  320;  S.  V.  Schwartz,  64  Wis.  432.  judges    considered    Gray    v.    Milner,    8 

In  P.  V.  Finch,  5  Johns.  237,  the  follow-  Taunt.  739,  to  be  in  point.     And  see 

ing,  "  Due  Jacob  Finch  one  dollar  on  set-  Stat.  Crimes,  §  335.    A  comparison,  how- 

tlement  this  day,"  &c.,  was  held  to  be  a  ever,  of  Reg.  v.  Curry,  2  Moody,  218  (the 

note  for  the  payment  of  money,  within  reporter's  head-note  to  which  appears  to  be 

the  New  York  statute.  incorrect),  with  Reg.  v.  Hawkes,  2  Moody, 

*  Reg.  V.  McDonald,  12  U.  C.  Q.  B.  60,  seems  to  show  that  as  general  doctrine 
543.  the  drawee's  name  must  be  expressed; 

*  Stat.  Crimes,  §  338.  though   under   some    circumstances^   as 
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exchange,  yet  requiring  the  drawee  to  pay  to  his  own  order,  the 
objection  was  sustained  that  it  was  onlj  a  request  to  a  man  to- 
pay  himself,  which,  though  accepted,  imposed  no  obligation  on 
him  to  any  third  person ;  so  it  was  no  bill.^  It  is  not  quite  cer- 
tain that  this  case  is,  in  principle,  sound.  Does  it,  for  example, 
accord  with  the  following  ?  On  a  full  examination  of  authorities, 
the  Massachusetts  Court  held  that  in  the  language  of  Foster,  J., 
^^  an  order  for  the  payment  of  money,  drawn  by  one  in  his  own 
favor  on  himself,  and  by  himself  accepted  and  indorsed,  may  be 
treated  as  a  bill  of  exchange  and  so  described  in  an  indictment* 
Such  instruments,"  he  added,  '^  are  well  known  in  commerce ; 
especially  in  the  case  of  mercantile  firms  which  have  branches  in 
different  cities,  all  composed  of  the  same  partners.  Perhaps  such 
a  bill  may  also  be  declared  upon  as  a  promissory  note.  But  we 
agree  with  the  Court  of  Queen's  Bench,  in  the  latest  English  case 
on  the  question,  decided  in  1862,^  that  ^  it  is  not  unjust  to  pre- 
sume that  it  was  drawn  in  this  form  for  the  purpose  of  suing 
upon  it  either  as  a  promissory  note  or  a  bill  of  exchange/  ''  ^ 

§563.  "Undertaking"  —  is  another  word  in  these  statutes ;  as, 
^'  undertaking  for  the  payment  of  money,  or  imdertaking  for  the 
delivery  of  goods.*'  Every  promissory  note  is  an  undertaking  for 
the  payment  of  money,  but  every  such  undertaking  is  not  a  prom- 
issory note,  —  undertaking  being  a  word  of  larger  meaning.  The 
consideration  need  not  be  expressed  in  the  writing.  These  and 
other  views  on  the  subject  are  more  fully  explained  in  "  Statutory 
Crimes  "  and  in  the  cases  here  cited.*    Again,  — 

§664.  1.  "Receipt  —  for  money,  or  receipt  for  goods,"  is  a 
common  form  of  words,  —  explained  in  "  Statutory  Crimes."  * 


vbere  there  is  an  acceptance,  the  defend- 
ant 18  estopped  to  deny  that  the  instra- 
ment  is  a  bill  of  exchange.  And  see  Rex 
V  RaTenscroft,  Rnss.  &  Rj.  161.  Reg.  v. 
Snelling,  Dears.  219,  22  £ng.  L.  &  Eq. 
597, 23  Law  J.  n.  s.  M.  C.  8,  17  Jnr.  1012, 
perhaps  affords  comfort  to  those  who  think 
the  name  of  the  drawee  unnecessary. 

1  Reg.  V,  Bartlett,  2  Moody  &  R.  362. 
See  Rex  v.  Birkett,  Rnss.  &  Ry.  251,  as  to 
a  bank  post-bill. 

2  Referring  to  Lloyd  v.  Oliyer,  18  Q.  B. 
471. 

*  C.  V,  Batterick,  100  Mass.  12, 16. 
«  Stat.  Crimes,  §  339.    And  see  Reg. 
V.  White,  9  Car.  &  P.  282;  Reg  i;.  Stone, 
TOL.  II.  —  21 


1  Den.  C.  C.  181,  2  Car.  &  K.  364 ,  Reg. 
V.  Reed,  8  Car.  &  P.  623,  2  Lewin,  185 ; 
Reg.  V.  Thorn,  Car.  &  M.  206 ;  S.  v,  Hum- 
phreys, 10  Humph.  442 ;  Reg.  v.  West,  1 
Den.  C.  C.  258,  2  Car.  &  K.  496 ;  Clark  v, 
Newsam,  5  Railw  Cas.  69, 1  Exch.  131 ; 
Reg.  V.  Mitchell,  2  Fost.  &  F.  44. 

A  Stat.  Crimes,  §  341,  342  ;  post,  §  565. 
And  for  cases  of  forgery,  see  Rex  v.  Mar- 
tin, 7  Car.  &  P.  549,  1  Moody,  483  ;  S.  v. 
Martin,  9  Humph.  55 ;  Reg.  v.  Houseman^ 
8  Car.  &  P.  180;  Reg.  ts  Vaughan,  8  Car. 
&  P.  276;  Rex  v.  Arscott,  6  Car.  &  P. 
408 ;  Reg.  v.  West,  1  Den.  C.  C.  258,  2 
Car.  &  K.  496 ;  Clark  v.  Newsam,  5  Railw. 
Cas.  69, 1  Exch.  131 ;  Kegg  v.  S.  10  Ohio, 
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sometimes  made  by  statute,  in  terms,  a  subject  of  forgerj.  It  re- 
quires no  special  explanation  here.^ 

§  568.  "  Contract."  —  An  indorsement  of  a  promissory  note  has 
been  held  to  be  a  "  contract,"  within  the  Ohio  statute.^ 

§  569.  "  Instrument  or  Writing."  —  One  of  the  meanings  of  the 
word  "  instrument,"  other  than  that  now  under  consideration,  is 
stated  in  '*  Statutory  Crimes."  ^  The  clause,  "  any  instrument  or 
writing,  being  or  purporting  to  be  the  act  of  another,  by  which 
any  pecuniary  demand  or  obligation  shall  be  or  purport  to  be 
transferred,  created,  increased,  discharged,  or  diminished ;  or  by 
which  any  right  of  property  whatsoever  shall  be  or  purport  to  be 
transferred,  conveyed,  discharged,  increased,  or  in  any  manner 
affected,"  —  was  adjudged  to  comprehend  a  county  warrant.* 

§  570.  "  Bnrolment,  Registry,  or  Record."  —  These  statutory 
words  were  in  Pennsylvania  held  to  include  the  public  records 
of  the  surveyor-general's  office.  They  "are  not  confined  to 
records  of  courts  of  justice,"  but  comprehend  "  every  registry  or 
enrolment,  directed  by  law  and  preserved  for  the  use  of  the  pub- 
lic." ^  In  Ohio,  a  tax  duplicate  is  not  a  "  record,"  within  the  stafc- 
utes  against  forgery .• 

§  570  a.  "  Indorse  "  —  **  Indonement"  —  To  indorse  is  to  write 
upon ;  and  a  bill  of  exchange  or  promissory  note  is  indorsed  by 
writing  the  matter,  whatever  it  is,  across  the  face  or  back  of  it.^ 
But  not  everything  so  written  is  an  indorsement ;  for  example,  an 
acceptance  of  a  bill  is  not.^  And  plainly,  within  the  doctrine  of 
our  last  sub-title,  the  indorsement,  to  be  the  subject  of  forgery, 
must  be  of  something  which  if  it  were  genuine  would  be  of  legal 
efficacy. 

§  570  6.  A  "Security  —  for  the  payment  of  money"  is  some- 
thing else  than  money.®    An  "  I.  0.  U."  is  such  security.*® 

§  571.   Foreign  Securities  — ^  are  within  these  statutes  as  inter- 


1  Stat.  Crimes,  §  325,  826 ;  Bowles  v. 
S.  37  Ohio  St.  35 ;  U.  S.  v.  WiUiams,  14 
Fed.  Rep.  550 ;  Bishop  v.  S.  55  Md.  138. 

^  Poage  V.  S.  3  Ohio  St.  229. 

S  Stat.  Crimes,  §  314,  319. 

•  8.  V.  Fenly,  18  Mo.  445. 

^  Ream  v.  C.  3  S.  &  R.  207;  C.  v. 
Cnllen,  13  Philad.  442. 

0  Smith  tf.  S.  18  Ohio  St  420. 

V  C.  V.  Bntterick,  100  Mass.  12,  16; 
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Rex  V.  Arscott,  6  Car.  &  P.  408 ;  Reg.  v, 
Winterbottom,  1  Den.  C.  C.  41,  2  Car.  & 
K.  37,  1  Cox  C.  C.  164;  Rex  v.  Bigg,  1 
Stra.  18,  2  East  P.  C.  882,  3  P.  Wms.  419. 

•  Morel  V.  S.  74  Ga.  17. 

*  Stat.  Crimes.  §  217.  For  aathori- 
ties  as  to  what  is  a  "secarity,"  see  lb. 
§  340. 

^  Reg.  r.  Chambers,  Law  Rep.  I  C.  C. 
341,  12  Cox  C.  C.  109. 
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preted,  equally  with  domeBtic  ones.^  It  even  seems  that  in  for- 
eign instruments  not  so  exact  a  technical  accuracy  is  required  as 
in  our  own/^  And  a  statute  of  New  York  against  forging  "  any 
deed  or  writing  sealed,  with  intent  to  defraud  any  person,"  was 
held  to  include  a  forgery  in  the  State  of  a  deed  of  foreign  lands.^ 

V.   The  Act  hy  which  Forgery  is  committed. 

§  572.  1.  Defined.  —  The  doctrine  of  this  sub-title  is  that  the 
act  of  forgery  consists  of  causing  a  writing  to  appear  of  some 
legal  efficacy  which  in  truth  it  does  not  possess ;  as,  by  giving  it 
the  similitude  of  that  of  another  person  contrary  to  the  fact,  by 
changing  the  words  of  a  genuine  writing  to  create  a  false  meaning 
different  from  the  true  one,  or  by  fraudulently  procuring  a  genu- 
ine signature  to  a  writing  which  in  fact  is  false.    Tims, — 

2.  XSntire  Instrument  —  The  most  obvious  way  of  forging  is  to 
write  or  print,  as  the  case  may  be,*  the  whole  imitation  of  a  real 
or  imaginary  original.     Or, — 

8.  Signature  —  Mark. — To  write  a  signature  is  the  same  in  law 
as  to  write  the  entire  instrument.*  And  the  signature,  in  forgery, 
may  be  made  by  a  mark,  precisely  as  in  civil  jurisprudence.®  If 
the  place  for  the  mark  is  left  blank,  still  the  transaction  may  be 
a  forgery.^    Likewise,  — 

4.  Photography.  —  A  forgery  may  be  committed  by  the  use  of 
the  photographic  art.® 

§  573.   Alteration  of  a  Genuine  Instrument :  — 

1.  To  alter  is  to  forge.  —  Any  alteration  of  a  written  instru- 
ment whereby  its  legal  effect  is  in  any  degree  varied®  to  the 
prejudice  of  any  one  is  an  act  sufficient  in  forgery .^^  It  is  other- 
wise of  a  mere  harmless  alteration.^^ 


»  Stat.  Crimc«,  §  326.  See  P.  v.  Wil- 
son,  6  Johns.  320. 

2  Rex  V.  Goldstein,  7  Moore,  1,3  Brod- 
&  B.  201,  10  Price,  88,  Ross.  &  Ry.  473. 

*  P.  V.  Flanders,  18  Johns.  164.  It  is 
the  same  of  a  domestic  indorsement  of  a 
bill  of  exchange  drawn  abroad.  Reg.  v. 
Roberts,  7  Cox  C.  C.  422.  And  see  Vol. 
L§143. 

*  Ante,  §525  (1). 

»  Powell  p.  C.  11  Grat.  822;  Pennsyl- 
vania p.  Misner,  Addison,  44;  Rex  v. 
Fitzgerald,  1  Leach,  20,  2  East  P.  C.  953 ; 
8.  V.  Davis,  69  N.  C.  313;  Fonville  v.  S. 
17  Tex.  Ap.  368. 


0  Rex  V.  Dunn,  1  Leach,  57,  2  East 
P.  C.  962.  And  see  Rex  v.  Fitzgerald^  1 
Leach.  20,  2  East  P.  C.  953. 

7  Lemasters  v.  S.  95  Ind.  367. 

8  Reg.  V.  Rinaldi,  Leigh  &  C.  330,  9 
Cox  C.  C.  391.  And  see  Ex  parte  Hoi- 
comb,  2  Dill.  392. 

>  Archb.  PI.  &  Ev.  358 ;  Hammond  on 
Forgery,  pari.  ed.  p.  120,  pi.  411. 

10  Rex  V.  Bigg,  1  Stra.  18 ;  Anonymons, 
1  Anderson,  101,  102 ;  S.  v.  Wooderd,  20 
Iowa,  541 ;  Reg.  v.  Griffiths,  Dears.  &  B. 
548,  7  Cox  C.  C.  501 ;  S.  v.  Maxwell,  47 
Iowa,  454. 

11  Jackson  v,  S.  72  Ga.  28. 
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2.  The  Indiotment  —  for  forgery  by  aa  alteration  may,  if  the 
pleader  chooses,  lay  the  offence  as  a  forgery  of  the  entire  instru- 
ment ;  for  in  law  it  is  such.^  And  this  is  so  even  in  an  indict- 
ment on  a  statute  under  the  words  "  forge  or  alter."  *  Plainly,  in 
the  last-mentioned  instance,  ^^  alter "  may  be  used  equally  well ; 
and  at  the  common  law,  the  same  word  may  probably  be  em- 
ployed instead  of  the  usual  and  better  "  forge."  •  To  illustrate,  — 

§  574.  Instances  —  of  forgery  by  the  alteration  of  a  genuine 
instrument  are,  —  the  addition  of  the  words  ^'in  full  of  all  de- 
mands," in  a  receipt;*  the  substitution  of  these  words  for  the 
words  "in  part ;"^  the  changing  of  one  figure  or  word  into  an- 
other in  a  bank-note,  bond,  or  other  like  instrument,  whereby  it 
appears  to  be  of  a  higher  denomination,^  even  though  its  language 
becomes  thereby  ungrammatical,  as  if  it  reads  "  ten  pound "  in- 
stead of  ten  pounds ;''  making  an  indorsement  upon  negotiable 
paper  general  instead  of  special;^  putting  a  seal  to  a  genuine 
signature  to  a  document  which,  to  be  valid,  requires  a  seal;^  in- 
serting in  an  indictment  the  name  of  a  person  against  whom  it 
was  not  found ;  ^^  making  a  lease  of  the  manor  of  Dale  appear,  by 
changing  D  into  S,  to  be  of  the  manor  of  Sale ;  ^^  altering  the  date 
of  an  accepted  bill,  so  as  to  show  an  earlier  day  of  payment.^ 
Further  as  to  — 

§  575.  Changing  Date.  —  There  may  be  circumstances  in  which 
the  date  of  a  written  instrument  is  both  really  and  apparently 
immaterial,  when,  therefore,  an  alteration  in  it  will  not  be  punish- 
able, however  fraudulently  intended ;  **  but  generally  the  date  is  in 
some  way  material,  and  then  the  other  consequence  follows.^*   And 


1  Rex  V.  DawROD,  2  East  P.  C.  978,  1 
Stra.  19;  C.  v.  Woods,  10  Gray,  477;  C. 
V  Boutwell,  129  Mass.  124;  Ham  v.  $.  4 
Tex.  Ap.  645. 

3  Rex  V.  Teagae,  Russ.  &  Ry.  33,  2 
East  P.  C.  979. 

^  See  1  Stark.  Crim.  PI.  2d  ed.  98,  99, 
Am.  ed.  107,  108. 

*  Upfold  V.  Leit,  5  Esp.  100. 

*  S.  V.  Floyd,  5  Strob.  58,  53  Am.  D. 
689. 

*  Rex  V.  Dawson,  I  Stra.  19,  2  East 
P  C.  978 ;  S.  V.  Waters,  3  Brev.  507,  2 
Tread.  669 ;  Rex  v,  Teagne,  Rass.  &  Ry. 
33,  2  East  P.  C.  979 ;  Blake  v.  Allen,  Sir 
P.  Moore,  619;  Rex  v.  Elsworth,  2  East 
P.  C.  986;  Rex  r.  Post,  Rnss.  &  Ry.  101 ; 
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Goodman  v.  Eastman,  4  N.  H.  455 ;  Havnes 
r.  S.  15  Ohio  St.  455.  See  Rex  v.  Wilcox. 
Rnss.  &  Ry.  50 ;  Reg.  v.  Sargent,  10  CJox 
C.  C.  161 ;  S.  r.  Monnier,  8  Minn.  212. 

7  Rex  V.  Post,  Rnss.  &  Ry.  101. 

>  Rex  V.  Birkett,  Rnss.  &  Ry.  251. 

»  Reg.  0.  Collins,  1  Cox  C.  C  57. 

*^  Rex  V,  Marsh,  3  Mod.  66. 

"  3  Inst  169. 

"  Master  o.  Miller,  4  T.  R.  320. 

"  See  Griffith  v.  Cox,  1  Tenn.  210 ; 
Howe  V.  Thompson,  2  Fairf.  152 ;  Rob- 
inson V.  S.  66  Ind.  331. 

"  S.  V.  Kattleman,  35  Mo.  105,  107  ; 
Allen  V.  S.  79  Ala,  34 ;  Vance  ».  Lowther. 

1  Ex.  D.  176.    And  see  Bowers  v.  Jewell, 

2  N.  H.  543 ;  Stephens  v.  Graham,  7  S.  & 
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wbere  a  pay-sergeant,  having  obtained  from  the  pay-master  a  re- 
oeipt  for  a  sum  of  money  as  part  subsistence  of  the  company  for 
"  May,"  changed  the  word  to  "  June,"  and  so  got  a  customary  ad- 
vance from  a  tradesman,  an  indictment  describing  the  instrument 
as  a  receipt  was  held  to  be  good.^ 

§  576.  1.  Altering  to  give  Cuxrenoy.  —  So  to  alter  negotiable 
paper  as  to  give  it  greater  currency,  though  not  creating  new  par- 
ties with  obligations  to  pay,  seems  to  have  been  deemed  forgery. 
Thus,— 

2.  Changing  Fiaoe  of  Payment.  —  Where  a  note,  in  the  body  of 
it  payable  at  a  banker's  who  had  failed,  was  so  altered  as  to  be 
payable  at  a  solvent  banker's,  the  majority  of  the  English  judges 
sustained  an  indictment  for  forgery.^  And  the  Alabama  Court 
held,  in  a  civil  suit,  that  the  erasure  of  the  place  at  which  a  note 
is  made  payable  renders  it  void.^    And  — 

8.  Address  of  Party.  —  It  is  forgery  to  put  an  address  to  the 
name  of  a  drawee  of  a  bill  in  the  course  of  completion,  with  the 
intent  to  make  its  acceptance  appear  to  be  by  a  different  person.^ 
Again, — 

4.  Two  Banks  of  Same  Name.  —  If  in  two  different  cities  there 
.are  banks  of  the  same  name,  the  one  solvent  and  the  other  insol- 
vent, a  substitution  on  the  bills  of  the  latter  bank  of  the  name  of 
the  city,  whereby  they  appear  to  be  of  the  former  bank,  is  a  for- 
gery.*   In  like  manner,  — 

5.  Adding  a  Name  —  falsely  to  a  valid  check,  with  a  view  to 
getting  it  cashed  on  the  strength  of  the  name,  is  forgery.^ 

§  577.  1.  Legal  Effect.  — The  alteration,  to  be  sufficient,  must  be 
material;  otherwise  it  creates  no  falsity  in  the  seeming  ^' legal 
efficacy  "  ^  of  the  writing,  within  the  doctrine  of  our  present  sub- 
title.   Therefore,  — 

2.  "  Beautiful," — falsely  interlined  in  a  conveyance  of  the  manor 
of  Dale,  so  that  it  will  read  "  the  beautiful  manor  of  Dale,"  does 
not  constitute  forgery.*    And  — 

R.  505,  10  Am.  D.  485 ;  U.  S.  Bank  v.         «  Reg.  v.  Blenkinsop,   1   Den.  C.  C. 

Ras8el,3Teate8,391 ;  Pankeyw.  Mitchell,  276,  2  Car.  &  K.  531.    And  8ee  Reg.  v. 

Breeee,  301 ;  Mitchell  ».  Ringgold,  3  Har.  Bpps,  4  Foet.  &  F.  81 ;  Reg.  v.  Mitchell, 

&  J.  159,  5  Am.  D.  433.  1  Den.  C.  C.  282,  note;  Reg.  v.  Mahony, 

1  Rex  V,  Hope,  1  Moody,  414.  6  Cox  C.  C.  487. 

«  Rex  V.  Treble,  Rom.  &  Ry.  164,  2         »  S.  u.  Robinson,  1  Harriaon,  507. 
Leach,  1040,  2  Tannt.  328.  •  Reg.  u,  WardeU,  3  Fo»t.  &  F.  82. 

s  White  o.  Haas,  32  Ala.  430,  70  Am.         ^  Ante,  §  572  (I). 
D.  548.  ^  Rex  V.  Treble,  2  Leach,  1040,  1042. 
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8.  Snbacribing  "WltneM.  —  This  offence  is  not  committed  hj 
falsely  adding  the  name  of  a  subscribing  witness  to  a  bond  not 
required  by  law  to  be  witnessed.^ 

4.  SuppUed  by  Law.  —  It  is  not  forgery  to  add  to  a  written  in- 
strument any  word  which  the  law  implies  or  will  supply.*  For 
alterations  like  this,  and  the  others  just  mentioned,  do  not  change 
the  legal  effect,  which  is  the  criterion  in  forgery.* 

§  678.  1.  To  destroy  an  Infttrument  —  is  not  to  forge  it.  For  ex* 
ample,  it  is  not  forgery  to  obliterate  an  acquittance  of  a  bond,  found 
written  on  the  back  of  it;*  such  acquittance  being,  the  reader 
perceives,  in  legal  effect  a  separate  instrument.  In  like  manner, 
it  was  adjudged  under  a  Vermont  statute  that  the  severing  of  the 
indorsement  from  a  promissory  note,  leaving  the  note  entire,  is 
not  the  forbidden  forgery ;  but  the  court  said,  it  is  a  misdemeanor 
at  the  common  law,  ^'  as  great  a  crime  against  the  public  justice 
and  the  public  peace  as  those  forgeries  that  are  clearly  within  the 
statute."*     On  the  other  hand, — 

2.  Obliterating  Part. — This  offence  may  be  committed  by  taking 
out  a  part  of  a  writing,  if  thereby  a  different  operation  is  given  to 
what  is  left.*  Thus,  where  one  detached  from  a  written  instru- 
ment a  condition  originally  annexed  thereto,  and  forming  with  it 
one  entire  contract,  the  effect  whereof  was  to  render  the  instru- 
ment apparently  negotiable  while  before  it  was  not,  the  act  was 
adjudged  to  be  forgery  J 

§  679.   Executing  Instrument  as  Agent :  — 

1.  Authorised.  —  It  is  not  forgery  for  one  to  write  another's 
name  by  his  authority.®    And  — 

2.  Believed  authorised.  —  Within  principles  explained  in  the 
preceding  volume,®  if  one  without  fault  reasonably  believes  him- 
self to  be  authorized  while  he  is  not,  he  commits  neither  forgery 
nor  any  other  crime  by  doing  what  he  lawfully  might  were  the 
seeming  authority  real.^^    For  example,  where  a  person  has  three 


1  S.  ».  Gherkin,  7  Ire.  206. 
s  S.  V.  CiWey,  cited  1  N.  H.  97 ;  Hunt 
r.  Adams,  6  Mass.  519. 

*  See  also  Burkholder  v.  Lapp,  31  Pa. 
822. 

*  S.  V.  Thornburg,  6  Ire.  79, 44  Am.  D. 
67.    And  see  C.  i\  Hay  ward,  10  Mass.  34. 

*  S.  V.  McLeran,  1  Aikens,  311,  314. 
8ee  S.  V.  Norton,  3  Zab.  33. 

«  Combe's  Case,  Sir  F.  Moore,  759,  Noy, 
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101 ;  Hammond  on  Forgery,  pari.  ed.  p. 
125;  Watroos  v,  AUen,  57  Mich.  362,  58 
Am.  R.  363. 

7  S.  V,  Stratton,  27  Iowa,  420,  1  Am. 
R.  282. 

^  Shanks  v.  S.  25  Tex.  Sapp.  326. 

•  Vol.  L  §  303. 

10  Rex  V.  Parish,  8  Car.  &  P.  94 ;  Rex 
V.  Forbes,  7  Car.  &  P.  224 ;  Reg.  v.  Clif- 
ford, 2  Car.  &  K.  202;  Reg.  v.  Beanl,  8 
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or  four  times  made  the  acceptance  of  another  to  bills  of  ex- 
change, and  they  were  paid  without  remark  or  remonstrance,  he 
may ,  on  a  subsequent  occasion  infer  from  this  course  of  business 
that  he  is  authorized.^ 

3.  Untrue  Admission  of  Authoiity.  —  In  civil  jurisprudence, 
one  whose  name  is  forged  is  estopped  to  deny  the  forgery  if  he 
admits  the  genuineness  of  the  signature  under  circumstances  re- 
quiring him  to  speak  truly.^  And  it  seems  to  have  been  incon- 
siderately deemed  that  if  a  person  whose  name  is  forged  does  not, 
on  being  notified  thereof,  at  once  repudiate  the  instrument,  there 
can  be  no  conviction  of  the  oflFender,^  —  a  doctrine  which  would 
practically  enable  a  private  person  to  pardon  a  crime.  Undoubt- 
edly such  an  implied  admission  of  authority  would  and  should 
have  great  weight  with,  the  jury  in  a  doubtful  case.  But  it  can 
have  no  effect  in  matter  of  law.  Persons  offended  against  by  the 
criminal  laws  have  no  pardoning  power.  The  rule  of  the  civil 
suit  is  not  applicable  in  the  criminal.    Again,  — 

§580.  1.  Agent  disobesring  Instructions.  —  In  civil  jurisprudence, 
the  principal  is  often  bound  by  the  acts  of  his  agent  in  disobe- 
dience of  instructions,  —  an  estoppel  necessary  for  the  protection 
of  innocent  third  persons.*  But  this  doctrine  has  no  relevancy 
to  the  criminal  law  of  forgery.  .  Obviously  an  authority  to  do  one 
thing  is  not  an  authority  to  do  another  and  different  thing.  So 
that, — 

2.  "Wrongly  fiUing  Blank.  —  If  a  person  signs  and  delivers  to 
his  clerk  a  blank  check  on  a  bank,^  or  a  blank  bill  of  exchange,* 
with  direction  to  fill  the  blank  with  a  sum  named,  the  clerk  by 
fraudulently  filling  it  with  a  larger  sum  commits  forgery .^  And 
it  is  forgery  fraudulently  to  fill  a  blank  for  the  name  of  the 
grantee  in  an  executed  deed  of  land.®    In  like  manner,  — 

3.  Omitting  Bequest.  —  It  was  in  an  old  case  held  that  if  one 
employed  to  draw  a  will  fraudulently  omits  a  bequest,  and  there- 


Csr.  &  P.  143;  Reg^.  v.  Hogers,  8  Car.  & 
P.  629;  Pannelee  v,  P.  8  Hud,  623. 

1  Reg.  V.  Beard,  8  Car.  &  P.  143. 

s  Bbhop  Cod.  §  847. 

*  Reg.  V.  Smith,  3  Post.  &  F.  504,  at  the 
8881269  before  Bylea,  J. 

4  Bishop  Cod.  §  1068,  1091, 1100. 

*  Rex  V.  WilsOD,  2  Car.  &  K.  527,  1 
Den.  C.  C.  284 ;  Reg.  v,  Bateman,  1  Cox 
a  C.  186. 


•  Rex  V,  Hart,  1  Moody,  486,  7  Car.  & 
P.  652. 

T  S.  V,  Kroeger,  47  Mo.  552;  C.  v. 
Work,  3  Pittsb.  493 ;  Van  Duzer  v.  Howe, 
21  N.  Y.  531,  537 ;  Rex  v.  Atkinson,  7  Car. 
&  P.  669.  See  S.  v.  Flanders,  38  N.  H. 
324 ;  Reg.  v.  Richardson,  2  :^ost.  ft  F. 
343. 

^  Wilson  V.  South  Park  Commission- 
ers, 70  111.  46. 
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by  gives  to  another  bequest  an  operation  not  intended  for  it,  he 
commits  this  oflfence.*    Now, — 

§  581.  raiing  Blank  in  Law  of  Contraota.  —  Returning  to  the 
estoppel  of  civil  jurisprudence,^  if  the  agent  commits  a  forgery  by 
filling  a  blank  contrary  to  his  instructions,  it  does  not  follow- 
that  the  principal  may  not  be  holden  on  the  'forged  instrument. 
Within  this  doctrine,  where  the  defendant,  a  merchant,  had  writ- 
ten his  name  on  blank  pieces  of  paper,  and  intrusted  them  to  his 
clerk,  who  was  to  fill  out  promissory  notes,  but  a  third  person  got 
by  false  pretences  possession  of  them  from  the  clerk  and  filled 
the  note  in  suit  to  his  own  use,  the  Massachusetts  Coui*t  held  that 
an  innocent  third  person  to  whom  the  note  was  passed  for  a  valu- 
able consideration  could  recover  thereon.  And  the  court  seemed 
inadvertently  to  have  deemed  that  the  |ict  of  this  third  person 
was  not  a  forgery  within  the  criminal  law,^  —  evidently  a  mis- 
take.   But  — 

§  582.    "  Per   Procnratioii,"  nnanthorised.  —  The  English  courts 

seem  further  to  deem  that  if  the  instrument  appears  on  its  face 
to  have  been  executed  by  an  authorized  agent,  this  apparent 
agent  is  not  guilty  of  forgery  though  he  had  no  authority  in  fact. 
Thus,  where  one  asked  to  have  a  bill  discounted  on  behalf  of 
Thomas  Tomlinson,  and  said  he  had  power  from  Tomlinson  to 
indorse  it ;  whereupon  the  prosecutor  wrote  on  it  the  words, 
"  Per  procuration,  Thomas  Tomlinson,*'  under  which  the  prisoner 
subscribed  his  own  name,  —  the  judges  held  that  he  was  wrongly 
convicted  of  forging  it ;  '^  and  that  indorsing  a  bill  of  exchange, 
under  a  false  assumption  of  authority  to  indorse  it  per  procu- 
ration, is  not  forgery,  there  being  no  false  making."  In  the 
course  of  the  argument,  Parke,  B.,  put  the  question  to  the  pris- 
oner's counsel,  how  it  would  stand  if  the  prisoner  had  said,  '^  I 
am  authorized  by  Mr.  Tomlinson  to  write  his  name,"  and  had 
written  it  in  the  presence  of  the  other.  The  counsel  replied  that, 
he  would  submit,  this  would  be  no  forgery.^ 

1  Combe's  Case,  Sir  F.  Moore,  759,  <  Reg.  v.  White,  2  Car.  &  K.  404,  1 
Noy,  101.  See  Marvin's  Case,  3  Dj.  Den.  C.  C.  208.  And  see  Rex  v.  Mad- 
288,  pi.  52.  docks,  2  Rasa.  Crimes,  3d  Eng.  ed.  499 ; 

>  Ante,  §  579  (3),  580.  Rex  v.  Arscott,  6  Car.  &  P.  408.     The 

*  Putnam  t;.  Sullivan,  4  Mass.  45,  3    like  in  Minneaota>  S.  v.  Willson,  28  Mina. 
Am.  D.  206.    See  Van  Duzer  v.  Howe,     52. 
21  N.  Y.  531 ;  S.  f.  Flanders,  38  N.  H. 
324. 
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§  583.  1.  PerBonatlng  Another  and  writing  his  Name.  —  One 
commits  forgery  who,  personating  another^  fraudulently  writes  his 
name ;  ^  for  this  is  in  principle  the  common  case,  and  it  requires 
no  illustration.     So, — 

2.  Aimnming  FictitionB  Name.  —  It  is  the  same  where  one 
assumes  a  fictitious  name,  instead  of  another's,  and  in  such 
name  executes  a  false  instrument.^  And  it  makes  no  difference 
that  his  real  name  would  do  as  well.^  In  these  cases  there  must 
be  clear  proof  that  the  name  is  not  the  prisoner's  ;  and  if  he  has 
before  gone  by  the  one  assumed,  or,  it  would  even  seem,  if  the 
name  was  not  taken  for  this  particular  instance  of  fraud,  there  is 
no  forgery.^  When  a  man  in  words  calls  himself  by  another's 
name,  but  writes  his  own,  he  does  not  commit  forgery.^ 

§  583  a.  Innocent  Agent.  —  One  who  fraudulently  employs  an- 
other, ignorant  of  the  facts  which  make  the  doing  a  wrong,  to 
write  what  would  be  a  forgery  if  he  wrote  it  himself,  becomes 
thereby  the  guilty  forger.* 

§  584.  Making  in  One^%  own  Name  a  False  Writing  to 
defratid :  — 

1.  How  in  Zhigland.  —  Ooke  says  that  forgery  ^Ms  properly 
taken  when  the  act  is  done  in  the  name  of  another  person."  Yet 
he  also  ^  lays  down  the  further  doctrine,  which  seems  to  rest  on 
ancient  adjudication,  and  which  the  English  commissioners  af- 
firmed in  their  report  of  1840,  that,  as  expressed  by  the  latter, 
^'  an  offender  may  be  guilty  of  a  false  making  of  an  instrument 
although  he  sign  and  execute  it  in  his  own  name,  in  case  it  be 


1  Dixon's  Case,  2  Lewin,  178. 

*  Ante,  §  543 ;  Rex  v.  Francis,  Rum. 
&  Ry.  209  ;  Rex  v.  Parkes,  2  Leach,  775, 
2  £a«t  P.  C.  963,  992. 

»  Rex  V.  Whiley,  Rufls.  &  Ry.  90;  Rex 
0.  MarshaU,  Rubs.  &  Ry.  75 ;  Rex  v.  Taft,  1 
Leach,  172,  2  East  P.  C.  959. 

*  Rex  V.  Bontien,  Rum.  &  Ry.  260; 
Bex  V.  Peacock,  Rum.  &  Ry.  278;  Rex 
V.  Watts,  Rum.  &  Ry.  436,  3  Brod.  &  B. 
197  ;  Rex  v.  Aickles,  1  Leach,  438, 2  East 
P.  C.  968 ;  Rex  v.  Shepherd,  2  East  P.  C. 
967,  1  Leach,  226 ;  Reg.  v,  Whyte,  5  Cox 

>  Rex  9.  Story,  Rum.  &  Ry.  8L  And 
see  Rex  r.  Hevey,  Rnss.  &  Ry.  407,  note, 
2  East  P.  C.  856,  1  Leach,  229.  It  has 
been  held  that  where  a  man  with  intent 
to  defraud  writes  the  name  of  a  ficti- 


tious firm,  of  which  he  represents  him* 
self  to  be  a  member  (in  a  case  wherein 
the  name  of  the  firm  included  his  own 
name),  he  does  not  commit  a  forgery. 
"  As  a  general  rule,"  said  Thomas,  J.  "  to 
constitute  forgery,  the  writing  falsely  made 
must  purport  to  be  the  writing  of  another 
party  than  the  person  making  it.  The 
mere  false  statement  or  implication  of  a 
fact,  not  having  reference  to  the  person 
by  whom  the  instrument  is  executed,  will 
not  constitute  the  crime."  C.  v.  Baldwin, 
11  Gray,  197,  198,  71  Am.  D.  703. 

•  Gregory  v.  S.  26  Ohio  St.  510, 20  Am. 
R.  774;  C.  i?.  Foster,  114  MaM,  311,  19 
Am.  R.  353 ;  McGinn  v.  Tobey,  62  Mich. 
252,  4  Am.  St.  848. 

7  S  List  169. 
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false  in  any  material  part,  and  calculated  to  induce  another  to 
give  credit  to  it  as  genuine  and  authentic,  when  it  is  false  and 
deceptive.  This  happens  where  one,  having  conveyed  land,  after- 
wards for  the  purpose  of  fraud  executes  an  instrument  purporting 
to  be  a  prior  conveyance  of  the  same  land.  Here  the  instrument 
is  designed  to  obtain  credit  by  deception,  as  purporting  to  have 
been  made  at  a  time  earlier  than  the  true  time  of  its  execution."  ^ 
Thus,  to  bring  the  authorities  down  to  1859,  — 

2.  Fraudulently  antedating  Own  Deed.  —  After  the  owner  of 
some  lands  had  parted  with  them  by  deeds  duly  executed,  and  his 
grantee  had  taken  possession,  he  made  to  his  son  a  conveyance  in 
due  form  of  the  greater  part  of  them,  antedating  it  to  make  it  ap- 
pear to  have  been  executed  before  the  real  sale  took  place.  There- 
upon the  son  brought  against  the  tenant  a  suit  to  eject  him,  and 
the  latter  caused  the  father  and  son  to  be  jointly  indicted  and 
convicted  for  forgery.  It  was  argued,  on  behalf  of  the  prisoners, 
that ''  the  deed  in  this  case  was  not  forged  ;  because  it  was  really 
made  and  executed  by  the  persons  by  whom  it  purported  to  be 
executed.  .  .  .  The  date  of  the  deed  was  false,  but  a  false  state* 
ment  in  a  deed  will  not  render  the  deed  a  forgery."  This  view 
of  the  doctrine  did  not  prevail  with  the  judges,  who  unanimously 
held  the  conviction  to  be  right.^ 


1  5th  Kep.  £ng.  Crim.  "Law  Com.  a.  d. 
1840,  p.  66;  8.  p.  Act  of  Crimes  and  Pan- 
ishments,  a.  d.  1844,  p.  205.  The  same 
doctrine  is  laid  down  in  Palton  de  Face, 
46  6 ;  1  Hale  P.  C.  683 ;  1  Hawk.  P.  C. 
Cnrw.  ed.  p.  263,  264,  $  2 ;  2  East  P.  C. 
855 ;  1  Gab.  Crim.  Law,  352. 

'  Reg.  V,  Kitson,  Law  Rep.  1  C.  C. 
200.  Not  only  was  there  in  this  case  no 
dissent,  but  the  opinions  of  the  judges, 
which  were  separately  delivered,  were 
harmonious  in  form  and  reasoning.  I 
will  copy  the  principal  part  of  what 
was  said  by  Kelly,  C  B.  After  observ- 
ing that  all  the  authorities  on  the  point 
are  ancient,  he  proceeds :  "  When,  how- 
ever, we  look  to  aU  these  authorities, 
and  to  the  text-writers  of  the  highest 
reputation,  snch  as  Comyns  (Dig.  For- 
gery, A,  I),  Bacon  (Abr.  Forgery,  A), 
and  Cokp  (3  Inst.  169),  we  find  there  is 
no  conflict  of  authority.  Sir  M.  Foster 
(Foster  Crown  Cas.  116),  Russell  on 
Crimes  (VoL  II  p.   709,  4th  ed.),  and 
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other  writers,  also  all  agree.  The  defi- 
nition of  forgery  is  not,  as  has  been 
suggested  in  argument,  that  every  in- 
strument containing  false  statements 
fraudulently  made  is  a  forgery;  bnt 
adopting  the  correction  of  my  brother 
Blackburn,  that  every  instrument  which 
fraudulently  purports  to  be  that  which 
it  is  not  is  a  forgery,  whether  the  false- 
ness of  the  instrument  consists  in  the 
fact  that  it  is  made  in  a  false  name,  or 
that  the  pretended  date,  when  that  is  a 
material  portion  of  the  deed,  is  not  the 
date  at  which  the  deed  was  in  fiict  exe- 
cuted,—  I  adopt  this  definition.  It  is 
impossible  to  distinguish  this  case  in 
principle  from  those  in  which  deeds  made 
in  a  false  name  are  held  to  be  forgeries. 
There  is  no  definition  of  forgery  in  24  & 
25  Vict  c  98,  but  the  offence  has  been 
defined  by  very  learned  authors,  and  we 
think  this  case  falls  within  their  defini- 
tions."   p.  203. 
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§  585.  1.  With  ns,  —  the  illustrative  case  just  stated  could  not 
ordinarily  have  arisen  ;  for  there  would  have  been  no  temptation 
to  the  forgery.  Under  our  registration  laws,  the  real  purchaser 
would  have  recorded  his  deed,  and  then  a  deed  of  prior  date, 
whether  genuine  or  forged,  would  be  without  effect.  So  that 
neither  in  this  form,  nor  it  is  believed  in  any  other,  has  this  ques- 
tion received  much  direct  American  adjudication.^  The  Massa- 
chusetts commissioners,  in  their  report  of  1844,  discard  the  doc- 
trine, deeming  it  to  be  neither  correct  in  principle  nor  the  better 
sustained  in  authority.'  We  have  also  some  judicial  intimations 
of  the  like  sort.^    Now, — 

2.  In  Just  Prinoiple,  —  this  sort  of  writing  is  as  distinctly  false 
as  any  falsely  purporting  to  be  signed  by  a  third  person.  In  the 
illustrative  case  before  us,  it  is  in  genuine  legal  form,  and  it 
falsely  professes  to  have  created  a  title  which  ousts  the  true 
owner.  Thus  is  covered  the  whole  idea  of  forgery.*  Therefore 
there  is  no  ground  for  rejecting  the  doctrine  of  the  English  books 
as  it  appeared  in  them  when  our  country  was  settled.  Looking 
into  them  for  authority,  we  find  it  all  one  way.  Said  Blackburn, 
J.,  in  the  English  case  just  cited:  ^^ There  is  no  definition  of 
'forge '  in  the  statute,  and  we  must  therefore  inquire  what  is  the 
meaning  of  the  word.  The  definition  in  Comyns  (Dig.  tit.  For- 
gery, A,  I)  is, '  Forgery  is  where  a  man  fraudulently  writes  or 
publishes  a  false  deed  or  writing  to  the  prejudice  of  the  right  of 
another,'  —  not  making  an  instrument  containing  that  which  is 
false,  which,  I  agree  with  Mr.  Torr,  would  not  be  forgery,  but 
making  an  instrument  which  purports  to  be  that  which  it  is  not. 
Bacon's  Abr.  (tit.  Forgery,  A),  which,  it  is  well  known,  was 
compiled  from  the  manuscript  of  Chief  Baron  Gilbert,  explains 


>  Lnttren  v.  S.  85  Tenn.  232,  4  Am. 
St  760,  would  seem,  howeTer,  to  be  a 
pretty  direct  affiraiance  of  the  English 
doctrine;  it  holds  that  a  justice  of  the 
peace  may  commit  forgery  of  a  bill  of 
coiits  due  to  himself,  and  subscribed  by 
his  own  name* 

^  Rep.  of  Pen.  Code,  tit  Forgery,  p.  5 
and  note. 

'  Thua,  in  C. ».  Baldwin,  11  Gray,  197, 
198,  71  Am.  D.  703,  Thomas,  J.  speaking 
of  this  old  doctrine,  as  laid  down  by  Lord 
Coke,  3  Inst.  169,  says :  "  We  fail  to  on- 
deistand  on  what  principle  this  case  can 


rest.  If  the  instrument  had  been  exe- 
cuted in  the  presence  of  the  feoffee  and 
antedated  in  his  presence,  it  clearly  could 
not  have  been  deemed  forgery.  Beyond 
this,  as  the  feoffment  took  effect,  not  by 
the  charter  of  feoffment,  but  by  the  livery 
of  seisin,  —  the  entry  of  the  feoffor  upon 
the  land  with  the  charter,  and  the  deliv- 
ery of  the  twig  or  clod  in  the  name  of  the 
seisin  of  all  the  land  contained  in  the  deed, 
—  it  is  not  easy  to  see  how  the  date  could 
be  material." 

*  Ante,  S  572  (I). 
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forgery  thus :  '  The  notion  of  forgery  doth  not  so  much  con- 
sist in  the  counterfeiting  of  a  man's  hand  and  seal,  .  .  .  but  in 
the  endeavoring  to  give  an  appearance  of  truth  to  a  mere  de- 
ceit and  falsity,  and  either  to  impose  that  upon  the  world  as  the 
solemn  act  of  another  which  he  is  in  no  way  privy  to,  or  at  least 
to  make  a  man's  own  act  appear  to  have  been  done  at  a  time 
when  it  was  not  done,  and  by  force  of  such  a  falsity  to  give  it  an 
operation  which  in  truth  and  justice  it  ought  not  to  have.'  The 
material  words,  as  applicable  to  the  facts  of  the  present  case,  are, 
'  to  make  a  man's  own  act  appear  to  have  been  done  at  a  time 
when  it  was  not  done.'  When  an  instrument  professes  to  be 
executed  at  a  date  different  from  that  at  which  it  really  was  exe- 
cuted, and  the  false  date  is  material  to  the  operation  of  the  deed, 
if  the  false  date  is  inserted  knowingly  and  with  a  fraudulent  in- 
tent,  it  is  a  forgery  at  the  common  law.  .  .  .  All  the  text-books 
agree,  and  there  is  no  single  authority  against  the  definition  I 
have  stated.  Mr.  Torr,  however,  says  that  the  definition  is  old. 
I  think  that  this  gives  it  all  the  greater  weight."  ^    Plainly,  — 

3.  Altering  Own.  —  The  broad  doctrine  is  not  maintainable  that 
a  man  cannot  commit  forgery  of  an  instrument  executed  by  him- 
self. If,  for  example,  after  he  had  signed,  sealed,  and  delivered 
a  deed,  he  should  surreptitiously,  getting  it  into  his  temporary 
possession,  alter  it  to  accomplish  some  fraud,  this  would  be 
forgery.*  And  if  one  alters  a  document  which  he  has  previously 
forged,  he  commits  a  new  offence.^ 

§  686.  1.  Books  of  Account.  —  We  have  seen  *  that  books  of 
account  may  be  the  subject  of  forgery.  They  are  admissible  in 
court  as  evidences  of  debt,  and  are  otherwise  of  legal  validity. 
Therefore,  — 

2.  Altering.  —  If  the  confidential  clerk  in  a  mercantile  house 
makes  in  its  books,  even  in  the  journal,  an  alteration  of  a  figure, 
representing  the  cash  received  to  be  less  than  in  fact  it  was,  to 
enable  him  to  abstract  the  difference  between  the  real  and  false 
sum,  he  commits  forgery.^  There  could  not  be  a  case  more  com- 
pletely within  the  definition  and  nature  of  this  offence.    Yet  the 


1  Reg.  V.  Ritson,  Law  Rep.  1  C.  C.  200,     Wend.  198,  19  Am.  D.  477 ;  S.  v.  Youn|^, 
203.  204.  46  N.  H.  266,  88  Am.  D.  212. 

3  And  see  C.  v.  MycaU,  2  Mass.  136 ;         «  Rex  v.  Kinder,  2  East  F.  C.  856. 
a  V.  Greenlee,  1  Dev.  523 ;  P.  v.  Fitch,  1  *  Ante,  §  529. 

>  Biles  V.  C.  32  Fa.  529,  75  Am.  D.  568. 
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line  is  not  quite  distinct  separating  it  from  cases  of  a  like  kind 
which  are  not  forgery.    Thus, — 

3.  Falae  Orlgizial  Entries  —  appear  to  be  distinguishable  from 
fraudulent  alterations.  Therefore  it  was  held  that  one  does  not 
commit  this  offence  who  makes  a  false  charge  in  his  own  book  of 
account.  Sargent,  J.,  said:  "To  forge  a  writing  necessarily 
implies  that  a  writing  be  made  which  shall  appear  and  purport 
to  be  something  which  it  is  not  in  fact,  or  that  a  writing  be  so 
changed  or  altered  that  it  shall  not  be.  or  purport  to  be  what  it 
was  designed  to  be.  But  in  making  a  false  account,  the  writing 
18  what  it  was  designed  to  be."  ^  And  the  Court  of  Queen's 
Bench  in  England,  in  an  extradition  case,  declared  that  by  the 
common  law  prevailing  both  in  England  and  generally  in  the 
United  States,  this  sort  of  act  is  not  forgery.  So  that  when 
the  paying  teller  of  a  bank,  falsely  and  with  intent  to  defraud, 
entered  in  its  proof-book  kept  by  him  a  certain  sum  as  assets  of 
the  bank,  whereas  the  assets  did  not  amount  to  that  sum,  his 
offence  was  held  not  to  be  forgery  by  the  common  law,  though 
it  was  by  the  statutes  of  New  York.^ 

4.  In  Piinolple,  —  the  distinction  between  the  altering  of  a  book 
of  accounts  and  the  making  of  a  false  original  entry  may  be 
stated  thus:  To  render  the  false  entry  or  alteration  forgery,  it 
must  purport  to  be  what  it  is  not,  and  to  be  of  legal  validity.  If 
one  fraudulently  alters  a  book  of  accounts,  whether  originally 
kept  by  himself  or  by  another,  it  ceases  to  be  what  it  purports ; 
namely,  the  actual  record  of  transactions  made  when  they  oc- 
curred. Therefore  he  commits  forgery.  But  if  he  simply  enters 
a  false  charge  against  one,  he  does  not  thereby  substitute  a  false 
record  for  the  true  original,  he  merely  creates  an  original  record 
which  is  not  true.  To  do  this  is  not  forgery.  But  if  he  makes  a 
false  charge  which  he  antedates,  falsely  appearing  to  have  been 
made  at  the  time  of  the  transaction,  with  the  fraudulent  intent  to 
pass  it  off  as  an  original  entry,  then  the  question  is  the  same  as 
where  a  man  antedates  his  own  deed  for  fraud.  Still,  in  all 
these  circumstances,  the  book  of  accounts,  like  any  other  writing 
of  which  forgery  may  be  committed,  must  be  of  some  real  or 

*  8.  p.  Yoting,  46  N.  H.  266, 270, 88  Am .         «  In  re  Windflor,  6  B.  &  S.  522, 10  Cox 

D-  212.    The  court,  in  thia  case,  did  not  C.  C.  118.    That  this  fiort  of  act  is  forgery 

<IQMti(m  the  correctnem  of  the  Pennsyl-  in  New  York,  see  also  P.  v.  Phelps,  49 

▼ania  decision.     Similar  is  In  re  Tally,  How.  Pr.  462. 


S2  Blatch.  213,  20  Fed.  Rep.  812. 


885 


I 


§  688  SPECIFIC  OFFENCES.  [BOOK  X. 

apparent  legal  validity.    Now,  the  effect  of  books  of  accounts 
differs  in  the  States  ;  and  thus  we  come  to  a  complication  of  the 
question  not  best  to  be  further  explored  in  this  connection. 
§  687.   Different  Persons  of  One  Name  or  Address :  — 

1.  Signing  Own  Name  as  Another's.  —  Since  there  are  many 
persons  of  one  name,  a  man  who  forges  another's  cannot  excuse 
himself  on  the  ground  that  it  happened  to  be  identical  with  his 
own.^  And  since  there  may  be  forgery  of  a  fictitious  name  as  well 
as  of  a  real,^  it  will  make  no  difference  though  there  is  no  other 
person  of  the  same  name  ;  for  in  such  a  case,  the  instrument  not 
being  put  forth  as  the  defendant's,  the  name  will  be  treated  as 
fictitious.^    For  example, — 

2.  Instances.  —  When  goods  consigned  to  P.  of  New  York  ar- 
rived, another  P.,  the  exact  name,  knowing  they  were  not  for  him, 
obtained  an  advance  on  them  by  signing  over  the  permit  for  their 
delivery  in  his  own  proper  handwriting ;  and  this  was  held  to  be  a 
forgery.^  And  the  same  was  held  where  a  bill  of  exchange,  payable 
to  the  order  of  one,  fell  into  the  hands  of  another  of  the  same 
name,  who  indorsed  it  fraudulently,  knowing  he  was  not  the  per* 
son  meant.^  Again,  if  one  gets  another  to  accept  a  bill  in  his 
true  name,  intending  to  defraud  by  representing  the  name  to  be 
another's,  it  is  forgery.® 

§  688.  Wrong  Address.  —  Though  merely  adopting  a  false 
description  is  not  necessarily  a  forgery,^  yet  putting  an  address 
to  the  name  of  the  drawee  of  a  bill  of  exchange,  in  the  course 
of  completion,  with  the  intent  to  make  the  acceptance  appear  to 
be  that  of  a  different  existing  individual,  is  such.^  And  if  one 
fraudulently  passes  off  an  acceptance  as  that  of  a  particular  per- 
son, knowing  it  to  be  another's  of  the  same  name,  he  commits 
forgery.^  But  cases  of  this  general  aspect  may  occur,  not  within 
the  principles  on  which  these  proceed,  wherein  there  should  be 
no  conviction.^^ 

1  Barfield  v.  S.  29  Ga.  127,  74  Am.  D.         7  Rex  v.  Webb,  Rnss.  &  Rj.  405,  3 

49.  Brod.  &  B.  228,  cited  6  Moore,  447. 
3  Ante,  §  543.  »  Rex  v,  Blenkinsop,  1  Den.  C.  C.  276, 

>  Rex  V.  Parkes,  2  Leach,  775,  2  East  2  Car.  &  K.  531. 

P.  C.  963,  992.  •  Reg.  v.  Epps,  4  Fo8t.  &  F.  81. 

*  F.  V.  Peacock,  6  Cow.  72.  ^o  See  Rex  v.  Watte,  Ruas.  &  Ry.  436  ; 

>  Mead  t;.  Yoang,  4  T.  R.  28.  And  see  Rex  v,  Parkes,  2  Leach,  775,  2  East  P.  C. 
Reg.  V.  Rogers,  8  Car.  &  P.  629.  963,  992 ;  Reg.  v.  Rogers,  8  Car.  &  P.  629. 

«  Reg.  V.  Mitchell,  1  Den.  C.  C.  282, 
note.    See  Reg.  v.  Epps,  4  Fost.  &  F.  81. 
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§  589.  Procuring  One  hy  Stratagem  to  exectUe  a  Writing  Differ- 
ent from  what  he  intends  :  — 

1.  Altering  Draft.  —  "  Consistently  with  the  principles  which 
govern  the  offence  of  forgerj,"  saj  the  English  commissioners,, 
'^an  instrument  may  be  falsely  made  although  it  be  signed  or 
executed  by  the  party  by  whom  it  purports  to  be  signed  or  exe- 
cuted. This  happens  where  a  party  is  fraudulently  induced  to 
execute  a  will,  a  material  alteration  having  been  made  in  the 
writing  without  his  knowledge ;  for  in  such  case,  although  the 
signature  be  genuine,  the  instrument  is  false,  because  it  does  not 
truly  indicate  the  testator's  intentions,  and  it  is  the  forgery  of  him 
who  so  fraudulently  caused  such  will  to  be  signed,  for  he  made  it 
to  be  the  false  instrument  which  it  really  is."  ^    So,  — 

2.  Substitating  Deed.  —  Where  one  who  had  bargained  for  an 
acre  of  land  procured  a  draft  of  a  deed  correctly  describing  the 
acre,  and  had  it  examined  by  the  grantor ;  then,  the  execution*  of 
it  being  deferred,  procured  another  draft,  in  which  was  included! 
the  whole  farm  of  the  grantor,  and  got  the  latter  to  sign  it  with- 
out examination  under  the  idea  of  its  being  the  first  draft,  —  he 
was  held  to  have  committed  forgery .^  And  where  one  fnaudu- 
lently  made  another  believe, that  a  deed  of  land  to  himself  was 
the  duplicate  of  a  lease  he  was  executing,  whereon  he  signed  it, 
the  cheat  was  in  a  civil  suit  adjudged  to  be  forgery.  ''  The  sig- 
nature to  this  instrument,"  said  Morse,  J.,  ^^  is  genuine,  but  the 
body  of  the  deed  is  false,  and  the  signing  of  the  complainant's 
name  without  knowledge  of  such  falsity  cannot  cure  it,  and 
make  it  a  true  and  valid  instrument  in  the  hands  of  any  one.  A 
genuine  signature  cannot  change  the  character  of  an  instrument 
of  this  kind  unless  the  intent  to  do  so  goes  with  the  signature.^'  ^ 

§  590.   1.  This  Doctrine,  —  properly   restricted,  appears  to  be 


^  5th  Rep.  Eng.  Crim.  Law  Com.  a.  d. 
1840,  p.  65 ;  8.  p.  Act  of  Crimes  and  Fon- 
ttlmientB,  a.  d.  1844,  p.  205. 

*  S.  c.  ShurUiff,  18  Me.  368,  371,  the 
court  obeerviog:  "The  instrnment  was 
fftlse.  It  purported  to  be  the  solemn  and 
Tolmitarj  act  of  the  grantor  in  making 
a  coDTeyance  to  which  he  had  never  as- 
sented. The  whole  was  done  by  the  hand 
or  by  the  procurement  of  the  defendant 
It  does  not  lessen  the  tarpitnde  of  the 
offence  that  the  party  whom  he  sought 
to  defiand  was  made  in  part  his  involiin- 
TOL.  II.  —  22 


tary  agent  in  effecting  his  pnrpose.  If 
he  had  employed  any  other  hand,  he 
would  have  been  responsible  for  the  act." 
Any  Fraud.  —  In  bread  terms,  it  has 
been  laid  down  that  this  offence  may  be 
committed  by  procuring  the  signature  ^f 
a  party  to  an  instrument  of.  which  he  had 
no  knowledge,  or  which  he  did  not  intend 
to  sign.  Clay  v.  Schwab,  1  Mich.  N.  P. 
168. 

*  McGinn  v.  Tobey,  69  Mich.  253;  4. 
Am.  St.  848,  852, 
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sound  in  reason,  and  it  rests  likewise  on  ancient  authority.^  At 
the  same  time,  it  involves  apparent  conflicts  in  judicial  opinion,^ 
and  distinctions  wliich  should  not  be  overlooked.    Thus,  — 

2.  ifiUreadlng.  —  It  is  the  duty  of  one  executing  an  instfument 
to  read  it,  or  if  he  cannot  read  have  it  read  to  him  by  a  reliable 
i  person,  before  signing.    And  if  he  neglects  this  duty,  or  through 

a  lack  of  due  carefulness  trusts  to  a  misreading,  he  will  in  many 
circumstances  be  bound  by  it  though  he  was  overreacdied  by  a 
fraud.^  It  would  seem  to  follow,  therefore,  tiiat  the  defrauding 
person  has  not  committed,  in  such  a  case,  a  forgery,  even  though 
he  may  be  indictable  for  the  false  pretence ;  ^  as,  where  one  wrote 
a  promissory  note  for  $141.26,  and  read  the  sum  1141.26,  to  an- 
other who,  being  unable  to  read,  was  induced  by  the  false  reading 
to  put  his  name  to  it  as  maker,  the  court  held  that  an  indictment 
for  forgery  could  not  be  sustained.^ 

8.  The  Conflioto  —  in  the  decisions  may  not  be  wholly  recon- 
ciled by  this  distinction,  but  it  is  believed  not  best  to  pursue  the 
subject  further.    Again, — 

§  591.  Altering  Unexecuted  Instrument.  —  This  doctrine  leads 
to  another ;  namely,  that  ordinarily  the  alteration  of  an  unexe- 
cuted instrument,  or  one  in  the  course  of  preparation,  but  not  so 
far  finished  as  to  charge  any  person,  is  not  forgery.^ 

§  592.    The  Question  of  Similitude :  — 

1.  Adapted  to  cheat.  —  We  have  seen  that  in  the  law  of  crimi- 
nal attempt,  whereof  forgery  is  largely  a  branch,  the  act  done 
must  have  some  aptitude  to  accomplish  the  thing  intended  ;  ^  for 
otherwise  it  will  not  sustain  the  relation  of  cause  to  the  contem- 
plated evil  result.    So  that,  — 

2.  Doctrine  defined.  —  Where  the  forgery  is  of  an  instrument 
which  to  everybody  is  familiar,  it  must  to  be  punishable  have  such 
a  resemblance  to  the  genuine  that  it  will  be  adapted  to  mislead  ; 
as,  for  example,  in  the  cases  of  bank-bills,^  and  of  other  iustru- 

1  Combe's  Case,  Sir  F.  Moore,  759,  *  See  and  compare  Marvin's  Case,  3 

Noy,  101.    And  see  Marvin's  Case,  3  T>y.  Dy.  288,  pi.  52 ;  Reg.  v.  Cooke,  8  Car.  & 

288,  pi.  52.  P.  582 ;  Rex  v.  Wicks,  Ruse.  &  Ry.  149  ; 

>  Vol.  I.  S  584;  ante,  §  156.  Reg.  h\  Blenkinsop,  I  Den.  C.  C.  276,  S 

*  Bishop  Con.  §  346.  Car.  ft  K.  531 ;   Reg.  v.  midge,  1   Den. 

*  Vol.  I.  §  584,  and  the  cases  there  C.  C.  404,  Temp.  &  M.  127;  Powell  v,  C. 
dted.  And  see  ante,  {  156 ;  S.  v.  Flan-  11  Grat  822 ;  Reg.  v.  Tnrpin,  2  Car.  &  K. 
ders,  38  N.  H.  324.  820 ;  1  Gab.  Crim.  Law,  351. 

s  C.  V.  Sankey,  22  Fa.  390,  60  Am.  D.         ?  Vol.  1. 1  738.  ' 
91.  «  Rex  V.  Elliot,  1  Leach,  175, 179 ;  s.  o. 
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ments  falling  within  the  like  reason.^  The  resemblance  need  not 
be  exaet,  but  the  inatrument  must  be,  prima  facisj  fitted  to  pass 
for  true.^  This  doetrine  is  analogous  to  that  of  similitude  in 
counterfeit  coin,  explained  in  a  preceding  chapter.'    But  — 

§  593.  1.  Not  within  this  Reason.  —  Among  the  subjects  of 
forgery  are  many  writings  not  of  a  nature  to  be  familiar  to  the 
public,  or  to  the  particular  individuals  to  be  defrauded.  The  rule 
of  similitude  cannot  prevail  as  to  them.^    Thus,  — 

2.  A  Fictitiotu  Vame, — whereof  there  may  be  forgery,*  can 
hare  no  similitude,  there  being  no  original.    And  — 

3.  Private  Persons.  —  The  signatures  of  private  persons  are  not 
ordinarily  known  to  the  public.  Plainly,  tiierefore,  to  render  in- 
dictable the  forgery  of  a  signature  of  this  sort,  there  need  com- 
monly be  no  similitude.^ 

4.  Closeness  of  Bimilltade.  —  It  is  believed  that  the  closeness  of 
the  similitude,  where  similitude  is  required,  will  vary  somewhat 
with  the  cases ;  the  question  in  each  case  being  whether  or  not,  in 
the  particular  instance,  the  forgery  has  the  needful  adaptation  to 
accomplish  the  purposed  fraud.  The  mere  misspelling  of  a  sig- 
nature will  not  ordinarily  take  away  the  similitude.^  And  the 
forgery  of  a  check  on  a  bank  may  be  punishable  though  the 
similitude  is  not  such  as  would  be  likely  to  deceive  the  officers 
of  the  bank.®  Beyond  which,  such  a  check  would  ordinarily  be 
within  the  doctrine  of  our  last  paragraph,  if  made  to  be  sold  in 
the  open  market  instead  of  being  presented  to  the  bank.  It  is  no 
objection  that  the  penmanship  is  bad  if  decipherable.^ 


JDom.  Hex  v.  EUiott,  2  East  P.  C.  951 ;  S. 
V.  McKenzie,  42  Me.  392 ;  Dement  i;.  S.  2 
Head,  505,  75  Am.  D.  747. 

^  Bex  r.  CoUicott,  RasB.  &  By.  212,  4 
Taunt  300,  2  Leach,  1048. 

'  Rex  V.  Elliot,  sapra ;  Rex  v.  Collicott, 
supra;  Reg.  v.  Mahonj,  6  Cox  C.  C.  487. 
And  see  8.  9.  Carr,  5  N.  H.  367 ;  1  Gab. 
Crim.  Law,  3.54.  See  S.  v.  Robinson,  1 
Harrison,  507,  where  it  was  held  to  be  a 
forgery  (ante,  §  576)  to  alter  the  bills  of  a 
broken  bank  into  those  of  a  solvent  one  of 
the  same  name,  by  pasting  the  name  of 
tiie  city  in  which  the  latter  was  located 
over  that  in  which  was  the  former. 

'  Ante,  1 291. 

*  P.  p.  Peacock,  6  Cow.  72 ;  ante,  §  291, 
592  (2). 


*  Ante,  §  543  (1). 

«  Ante,  §  583  (1),  587  (2),  USB.  In 
Peete  v.  S.  2  Lea,  513,  it  seems  to  be 
taken  for  granted  that  there  mnst  be  a 
similitude  in  this  sort  of  case ;  bat  where 
the  resl  name  was  W.  E.  Capell  and  the 
forged  one  was  W.  Cpell,  it  was  held  suf* 
ficient  if  the  forgery  so  resembled  the 
genuine  signatnre  as  to  deceive  men  of 
ordinary  business  capacity. 

7  Peete  v.  S.  supra ;  S.  v,  Covington,  94 
N.  C.  913,  55  Am.  R.  650. 

B  C.  V,  Stephenson,  11  Cush.  481,  59 
Am.  D.  154.  See  also  Wilkinson  v.  S.  10 
Ind.  372. 

f  Hagar  v.  8.  71  Ga.  164. 
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§  594.  Under  Statates.  —  If  the  forgery  is  statutory,  the  par- 
ticular words  of  the  statute  will  sometimes  affect  the  question  of 
similitude.^  Where  they  were  "  any  bank-bill  or  note,  in  imita- 
tion of  or  purporting  to  be  a  bank-bill  or  note  which  has  been  or 
may  hereafter  be  issued  by  any  corporation,"  Ac,  —  it  was  held 
that  the  forgery  is  sufficient  though  the  bank  never  issued  any  bill 
for  the  same  sum ;  *  a  proposition,  however,  which  probably  would 
not  be  different  at  the  common  law.^  And  under  the  United 
States  Statute  of  1816,  it  was  held  indictable  to  issue  bills 
signed  by  the  names  of  persons,  as  president  and  cashier,  who 
never  held  those  offices.^ 

§  595.  In  Conclusion  of  the  Topio,  —  the  leading  rule  under  it 
is  believed  to  be  that  the  instrument  must  have  an  adaptation  to 
accomplish  some  legal  wrong,^  failing  in  which,  the  false  making 
is  not  forgery.  If  without  the  similitude  it  has  this  adaptation 
the  same  as  with  it,  the  similitude  cannot  be  regarded  as 
important. 

VI.    The  Intent. 

§  596.  1.  BvU.  —  Forgery,  like  every  other  offence,  must  pro- 
ceed from  some  evil  intention.^    As  to  which,  — 

2.  PubUc.  —  Where  the  forgery  is  of  a  public  record  or  the  like, 
in  which  the  injury  to  the  public  constitutes  the  wrong,'  we  are 
without  adjudications  as  to  the  particular  nature  of  the  intent  re- 
quired ;  so  we  can  only  refer  to  the  general  doctrines  stated  in  the 
preceding  volume.®  And  our  specific  elucidations  must  be  re- 
stricted to  — 

§  697.   Private  Forfferies :  — 

Gheneral  or  Speoial  Intent — We  have  seen®  that  forgery  is  a 
species  of  attempt  to  cheat.  And  an  attempt,  within  the  ordinary 
doctrine,  exists  only  where  the  wrong-doer's  intention  is  specific, 
to  do  the  particular  criminal  act.^^    Whence  it  might  be  inferred 


1  For  example,  U.  S.  v.  White,  25  Fed. 
Rep.  716. 

a  S.  17.  Carr,  5  N.  H-  367 ;  8.  p.  C.  w. 
Smith,  7  Pick.  137. 

3  And  Bee,  as  to  this,  ante,  §  541  and 
particularly  (4). 

*  U.  S.  V.  Tnmer,  7  Pet.  132;  U.  S.  ». 
Brewster,  7  Pet.  164.  See  as  to  the  word 
**  purporting,"  Rex  v.  Jones,  1  Leach,  204, 
2  East  P.  C.  883, 1  Dong.  300 ;  S.  v.  Harris, 
5  Ire.  287.    See  also  S.  v.  Calvin,  R.  M. 
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Charl.  151 ;  C.  v.  Boynton,  2  Mass.  77 ;  Ex 
parte  Holcomb,  2  Dil.  392. 

*  See  ante,  §  592. 

^  See  Hammond  on  Forgery,  pari.  ed. 
p.  114,  pi.  376  et  seq. ;  Reg.  v.  Hodgson* 
Dears.  &  B.  3,  7  Cox  C.  C.  122,  36  £ng. 
L.  &  Eq.  626 ;  Flint  p.  Craig,  59  Barb.  319. 

7  Ante,  §  531,  532. 

>  Vol.  I.  §  205,  206,  285  et  seq. 

9  Ante,  §  521. 

"  Vol.  I.  §  729. 
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that  there  can  be  forgery  only  where  there  is  a  Bpecific  intent  to 
effect  the  particular  fraud  which  the  false  writing  is  adapted  to 
accomplish.  But  we  are  about  to  see  that  the  adjudged  law  is  not 
exactly  so. 

§  598.  1.  Intent  to  defraud.  —  In  the  ordinary  language  of  the 
books,  there  must  be,  in  the  mind  of  the  wrong-doer,  an  intent  to 
defraud  a  pai*ticular  person  or  persons ;  ^ '  though  no  one  need  in 
fact  be  cheated.^  Yet  the  intent  is  not  necessarily,  in  truth, 
exactly  this;  it  is  rather  that  the  instrument  forged  shall  be 
used  as  good.     Consequently,  — 

2.  Take  np  —  Reoeive  back  —  Obtain  Due  —  Bnf oroe  Claim.  —  If 
the  forger  means,  for  instance,  to  take  up  the  bill  of  exchange  or 
promissory  note  when  it  becomes  due,  or  even  if  he  does  take  it 
up,  so  as  to  prevent  any  injury  falling  upon  any  person ;  ^  or  if  one 
while  knowingly  passing  a  forged  bank-note,  agrees  to  receive  it 
back  should  it  prove  not  to  be  genuine ;  ^  or  if  a  creditor  executes 
a  forgery  of  the  debtor's  name  to  get  from  the  proceeds  payment 
of  a  sum  of  money  due  him ;  ^  or  if  a  party  forges  a  deposition  to 
be  used  in  court,  stating  merely  what  is  true,  to  enforce  a  just 
claim,^  —  he  commits  the  offence,  the  law  inferring  conclusively 
the  intent  to  defraud.    And  — 

8.  From  the  Intent  to  pass  as  Good,  —  the  law  draws  the 
conclusion  of  the  intent  to  defraud  whatever  person  may  be 
defrauded.^ 

4.  Either  or  Both  of  Two  Persons.  —  Ordinarily  there  are  two 
persons  who  legally  may  be  defrauded,  —  the  one  whose  name 
is  forged,  and  the  one  to  wbom  the  forged  instrument  is  to 
be  passed;   therefore  the  indictment  may  lay  the  intent  to  be 


>  Rex  V.  Jones,  2  East  P.  C.  991 ; 
U.  S.  17.  Moses,  4  Wash.  C.  C.  726 ;  S.  o. 
Odel,  3  Brev.  552 ;  Grafton  Bank  v.  Flan- 
ders, 4  N.  H.  239,  242;  Rex  v,  Crocker, 
Ross.  &  Ry.  97 ;  Reg.  v,  Tylney,  1  Den. 
C.  C.  319  ;  P.  V.  Flanders,  18  Johns.  164  ; 
Rex  V,  Holden,  2  Taant  334 ;  Brown  v, 
C.  2  Leigh,  769;  Reg.  o.  Hodgson,  36 
Eng.  L.  &  Eq.  626,  Dears.  &  B.  3 ;  S.  v. 
Redstrake,  10  Vroom,  365. 

'  S.  r.  Pierce,  8  Iowa,  231 ;  S.  v.  Lurch, 
12  Or.  99;  Rex  v.  Ward,  2  Stra.  747,  2 
Ld.  Raym.  1461. 

'  Reg.  V.  Geach,  9  Car.  &  P.  499 ; 
Reg.  V.  HUl,  2  Moody,  30;  Reg.  p.  Beard, 
8  Car.  &  P.  143 ;  Reg.  v.  Forbes,  7  Car. 


&  P.  224 ;  Reg.  v.  Birkett,  Roas.  &  Ry. 
86 ;  Reg.  t;.  Hodgson,  Dears.  &  B.  3,  36 
Eng.  L.  &  £q.  626;  C.  v.  Henry,  U8 
Mass.  460. 

*  Perdue  r.  S.  2  Humph.  494.  And 
see  Vol.  L  §  341  (2);  Rex  u.  Cnshlan, 
Jebb,  113. 

6  Reg.  V.  Wilson,  2  Car.  &  K.  627,  1 
Den.  C.  C.  284.  See,  as  perhaps  to  the 
contrary,  Reg.  v.  Bradford,  2  Fost.  &  F. 
859. 

^  S.  V.  Kimball,  50  Me.  409. 

7  Reg.  V.  Beard,  8  Car.  &  P.  143,  148 ; 
Reg.  V.  Cooke,  8  Car.  &  P.  582 ;  Reg.  v. 
Hill,  8  Car.  &  P.  274;  S.  v,  Wooderd,  20 
Iowa>  541. 
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to  defraud  either,  and  it  will  be  Bustained  bj  proof  of  an  intent  to 
pass  as  good,  though  there  is  shown  no  intent  in  fact  to  defraud 
the  particular  person.^ 

§  599.  1.  No  Fraud  possible.  —  There  can  be  no  inference  of 
the  intent  to  defraud  where,  upon  the  proofs,  the  person  named 
in  the  indictment  could  bj  no  possibility  in  law  be  defrauded.^ 
Thus,  — 

2.  Beonxity  for  TJTtstlng  Debt.  —  If  a  forged  deed  is  delivered 
to  a  creditor  to  secure  a  pre-existing  debt,  with  no  fresh  consider- 
ation, there  is  no  fraud  in  law,  and  an  indictment  will  not  lie  for 
uttering  it  with  the  intent  to  defraud  him.  ^^He  was,"  said 
Perkins,  J.,  ^in  no  worse  situation  after  taking  the  deed  than 
before."  » 

8.  No  Person  to  be  defrauded.  —  The  English  judges  were  di- 
vided on  the  question  whether,  in  the  absence  of  evidence  of  some 
one  existing  on  whom  the  fraud  of  forging  a  will  could  operate,  a 
count  charging  the  intent  to  be  to  defraud  an  unknown  person  could 
be  supported.*  And  under  14  &  16  Vict.  c.  100,  §  8,  which  declared 
it  to  "  be  sufficient  in  any  indictment  for  forging,  &c.,  or  for  ob- 
taining or  attempting  to  obtain  any  property  by  false  pretences, 
to  allege  that  the  defendant  did  the  act  with  intent  to  defraud, 
without  alleging  the  intent  of  the  defendant  to  be  to  defraud  any 
particular  person,  and  on  the  trial,  &c.,  it  shall  not  be  necessary 
to  prove  an  intent  on  the  part  of  the  defendant  to  defraud  any 
particular  person,  but  it  shall  be  sufficient  to  prove  that  the  defend- 
ant did  the  act  charged  with  an  intent  to  defraud,"^  —  the  opinion 
seemed  to  be  that  the  offence  might  be  committed  though  there 
was  no  person  on  whom  the  fraud  could  operate.^  But  afterward, 
on  full  consideration,  it  was  decided  that  this  statute  concerns 
only  the  form  of  the  indictment,  not  the  law  of  the  offence,  which 
stands  now  as  it  stood  before ;  there  being,  it  seems,  a  necessity 
for  some  person  to  exist  who  can  be  defrauded  J    Hence,  — 

§  600.  1.  Reducing  Sum.  —  Since  there  cannot  be  a  forgery 

1  Reg.  V.  Cooke,  8  Car.  &  P.  562 ;  Rex  •  Colvin  ».  8.  11  Ind.  S61,  362,  363. 
V.  Mazagora,  Russ.  &.Ry.  291 ;  Rex  u.  *  Reg.  w.  Tjlnoy,  1  Den.  C.  C.  319. 
Hanson,  2  Moody,  245,  Car.  &  M.  334;         >  Re-enacted,  in  slightly  changed  terms. 

Rex  V.  Carter,  7  Car.  &  P.  134 ;  Harris  v,  24  &  25  Vict.  c.  98,  §  44. 
P.  9  Barb.  664;  Brown  v.  C.  2  Leigh.  769;         •  Reg.  v.  Naah,  2  Den.  C.  C.  498,  19 

S.  V.  Cleavland,  6  Nev.  181 ;  McClnre  v,  Eng.  L.  &  Eq.  578. 
C.  86  Fa.  353  ;  ante,  §  543.  ^  Reg.  v,  Hodgson,  Dears.  &  B.  3,  36 

a  Reg.  V.  Marcus,  2  Car.  &  K.  856,  Eng.  L.  &  Eq.  626 ;  VoL  I.  §  748  (2). 
361 ;  ante,  $  543  (2). 
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where  a  fraud  is  impossible,  the  owner  of  an  instrument  on  which 
money  is  payable  to  him  does  not  commit  forgery  by  altering  it  to 
reduce  the  sum,  where  no  benefit  results  to  himself  or  prejudice  to 
another.^    Consistently  herewith, — 

2.  Pretended  Bubetttution  of  Writings.  —  The  offence  was 
deemed  committed  by  one  who,  having  received  another's  ac^ 
commodation  acceptance  for  £1,000  at  three  months,  brought  it 
back  saying  he  could  not  get  so  large  a  bill  discounted,  and  pro- 
posed a  substitution  of  smaller  bills,  upon  taking  which  he  pre- 
tended to  destroy  the  larger  in  the  presence  of  the  other,  but 
altered  it  instead  to  a  bill  at  twelve  months.^ 

§  601.    1.   Vo  Intent   to   pvt   In   Clronlation.  —  A  person  Who 

gives  an  engraving  of  a  forged  note  to  another  as  a  specimen  of 
skill,  with  no  intention  of  having  it  put  in  circulation,  does  not 
utter  farged  paper.'  So  one  does  not  become  guilty  of  crime  who 
writes  another's  name  at  his  request.^    And  — 

2.  No  Benefit  or  Injury  meant.  —  Forging  a  letter  falsely  rep- 
resenting persons  to  be  partners,  is  not  an  offence  either  at  the 
common  law  or  within  the  statutory  words,  "  any  writing  whatever 
whereby  fraudulently  to  obtain  the  possession  of,  or  to  cause  any 
persQpn  to  be  deprived  of,  any  property  whatever,**  —  where  the  in- 
tent IS  not  to  have  it  used  in  a  court  of  justice,  or  to  acquire  gain 
or  inflict  injury.* 

VIL    The  ProgTe%%  toward  effecting  the  Fraud. 

§  602.  Defined. — Forgery ,  though  a  substantive  crime,  partakes, 
as  already  observed,  of  the  nature  of  attempt ;  therefore  the  mak- 
ing alone  of  the  false  writing,  with  the  evil  intent,  is  sufficient.^ 
No  fraud  need  be  actually  perpetrated,^  and  there  need  be  no 
uttering.®    Thus,  — 


1  Blake  v.  AUen,  Sir  F.  Moore,  619 ; 
Hammond  on  Forgery,  parL  ed.  p.  114, 
115;  1  Hawk.  P.  C  Cnrw.  ed.  p.  864, 
8  4. 

*  Rex  V.  Atkinson,  7  Car.  &  P.  669. 

•  Rex  V.  HarriB,  7  Car.  &  P.  488. 

«  Rex  V.  Parish,  8  Car.  &  P.  94  ;  Rex 
p.  Forbes,  7  Car.  &  P.  284 ;  ante,  §  579  (1). 

*  Jackaon  v.  Weisiger,  8  B.  Monr.  214. 
See  Reg.  v,  Hodgson,  86  £ng.  L.  &  £q. 
686,  Dears.  &  B.  3. 

•  YoL  L  §  572  and  note;  S.  v.  Holly,  2 


Bay,  262 ;  C.  v.  Ward,  2  Mass.  397 ;  Bonn 
V.  P.  4  Colo.  126 ;  8.  V.  McMackin,  70  Iowa, 
881. 

7  P.  0.  Fitch,  1  Wend.  198,  19  Am.  D. 
477;  S.  i^.  Humphreys,  10  Humph.  448; 
Rex  V.  Ward,  2  East  P.  C.  861 ;  S.  v. 
Washington,  1  Bay,  120, 1  Am.  D.  601. 

8  C.  V.  Ladd,  15  Mass.  526;  Rex  v. 
Crocker,  2  Leach,  987,  2  New  Rep.  87, 
Rubs.  &  Hy.  97;  Rex  v.  Ward,  2  Ld. 
Raym.  1461 ;  Keeler  v,  S.  15  Tex.  Ap. 
11  f. 
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§  603.  1.  Ho  Crodit,  —  as  already  in  effect  appearing,^  need  be 
gained  by  the  forgery.'    Also, — 

2.  TMtator  Uvini.  —  It  does  not  impair  the  criminality  of  forg- 
ing a  will  that  the  supposed  testator  is  liviog.'    And  — 

3.  Dead  UDoertoin.  —  The  forgery  of  a  deed  of  lands,  under  tlie 
before-quoted  5  Eliz.  c.  14/  with  tlie  intent  to  molest  the  true 
owner,  was  adjudged  to  constitute  the  offence  though  the  descrip- 
tion was  too  indefinite  and  inaccurate  to  convey  them  had  it  been 
genuine.'^  But,  at  least  iu  our  modern  law,  if  the  description  was 
so  inadequate  that  even  on  its  face,  to  one  having  no  Itnowledge 
of  the  particular  lands,  it  would  convey  nothing,  evidently,  having 
no  apparent  effect,  it  could  not  be  deemed  a  forgery. 

4.  Not«  wltboat  Indonunflnt.  —  Forging  a  Dot£  purporting  to 
he  payable  to  A  or  order  is  a  complete  offence,  though  there  is  do 
indorsement  on  it  in  A's  uame.°    For  still  it  is  of  legal  validity. 


Till.    Offences  depending  on  and  growing  out  of  Forgery. 

§  604.  Braiioh«B  of  Chokt. —  We  have  already  considered,  under 
a  separate  title,  the  general  doctrine  of  cheats  and  attempts  to 
cheat  at  the  common  law.^  And  we  have  seen  that  forgery  is 
only  a  particular  branch  of  the  more  comprehensive  cheat,  actual 
or  attempted.^  In  like  manner,  there  are  other  branches  in  the 
nature  of  forgery,  hut  not  forgery  itself;  and  these  we  are  about 
to  contemplate. 

§  605.  1.  uttortBg.  —  As  shown  elsewhere,  a  cheat  effected  by 
a  forged  instrument  is  at  the  common  law  a  substantive  crime  ;^ 
therefore  an  attempt  to  cheat  by  means  of  such  an  instrument  is 
an  indictable  attempt.'"  The  ordinary  legal  name  for  this  attempt 
is  "  uttering."  "     Now,  — 

2.  Tbe  Law  of  utMrttiK  —  and  the  meaning  of  the  word  are 

>  Ante,  %  676,  583  (3).  B86.    Compue  with  WillUuna  d.  S.  i\  Ga. 
3  Bex  v.  Marehall,  Kum.  &  Ry.  tb;     MS. 

Eex  u.  Toft,  1  Leacb,  172,  3  East  P.  C.         '  Ante,  j  U)  et  seq. 

8S9.  '  Vol.  I.  S  57S ;  ante,  S  148. 

>  liex  D.  Sterling,  1  Leach,  99,  2  Gturt         *  Ante,  %  148,  119. 

P.  C.  950;  Rex  17.  CoogBD,  I  Leacb,  448,         '»  Ante,  J  IBS;  Vol.  I.  3  437  <4).  . 

I  Eaat  V.  C.  948.  "  Reg.  i>.  SbsrmBn,  Dean.  289,  IB  Joe 

*  Ante,  §  650.  157,  6  Cox  C.  C.  313,  24  Eng.  L.  ft  Eq. 

»  Rex  V.  Crooke,  2  Stra.  901.  586,  orerrnling  Reg.  r.  Bonlt,  2  Cur.  &  K. 

<  Rex  V.  Hongh,  Bayley  BilU,  Sth  ed.  604.    The  American  doctrine  a  the  satos. 

SS6 ;  Rex  t>.  Birkett,  Bayle;  Bills,  6th  ed.  C.  v.  Seatle,  S  Biim.  332,  4  Am.  D.  446. 
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somewhat  explained  in  "  Statutory  Crimes."  ^  Since  the  ofifence 
of  uttering  is  an  attempt,  it  is  complete  when  the  forged  instru- 
ment is  offered  ;  an  acceptance  of  it  Is  unnecessary,^  while  yet  it 
does  not  take  away  or  diminish  the  crime.'  Putting  a  forged 
deed  on  record  as  genuine  is  one  form  of  uttering ;  ^  another 
form  is  the  bringing  of  a  suit  upon  the  forged  paper ;  ^  another  is 
pledging  it  as  security  for  a  debt.^  To  complete  the  offence, 
there  must  be  a  representation  of  genuineness,  but  ordinarily  this 
is  sufficiently  implied  in  the  act  of  uttering ;  as,  if  one  offers  for 
sale  and  sells  the  forged  paper,  in  law  he  thereby  declares  it  to 
be  genuine.^  It  is  not  necessary,  as  a  foundation  for  the  indict- 
able uttering,  that  there  should  have  been  a  previous  forgery  ;  as, 
if  a  person  picks  up  a  paper  purporting  to  be  a  promissory  note, 
wliich  was  in  fact  not  meant  to  be  a  forgery,  but  was  written  by  a 
boy  as  a  trial  of  his  skill  at  imitation,  and  passes  it  as  good, 
believing  it  not  to  be,  he  commits  the  criminal  uttering.^  Yet 
the  instrument  must  have  the  apparent  legal  validity  required  in 
forgery.®    And  the  utterer  must  know  that  it  is  not  genuine.^^ 

3.  Having.  —  For  the  reason  that  to  constitute  any  crime  there 
must  be  an  act  as  well  as  an  intent,  the  mere  having  of  a  forged 
instrument,  with  whatever  evil  purpose,  is  not  punishable ;  but 
the  receiving  of  it  with  the  design  to  use  it  for  fraud,  without 
actually  using  it,  suffices.^  And  there  are  statutes,  English 
and  American,  under  which  the  having  alone,  with  the  intent  to 
pass  as  good,  is  a  crime.^^ 


1  Stat.  Crimes,  |  806. 

«  U.  S.  V,  Nelson,  1  Abb.  U.  8.  185 ; 
P.  p.  Caton,  25  Mich.  888,  892 ;  Reg.  v. 
Welch,  4  Cox  C.  C.  430;  S.  v,  Horner,  48 
Mo.  520. 

*  Reg.  V. ,  1  Cox  C.  C.  250 ;  Reg. 

r.  Niebett,  6  Cox  C  C.  820. 

«  Paige  V.  P.  3  Abb.  App.  439,  446 ; 
Perkins  r.  P.  27  Mich.  386;  U.  8.  v. 
Brooks,  3  MacAr.  315;  P.  v.  Swetland, 
77  Mich.  53. 

«  Chahoon  v.  C  20  Grat.  733. 

*  ThnrmoDd  r.  8.  25  Tex.  Ap.  366. 
7  S.  V,  Calkins,  73  Iowa,  128. 

*  Reg.  V,  Dunlop,  15  U.  C.  Q.  B.  118. 

*  S.  9.  Anderson,  30  La.  An.  557 ;  An- 
derson r.  8.  20  Tex.  Ap.  598.  And  see  P. 
V,  Mott,  34  Mich.  80. 

»>  Wash  V,  C.  16  Grat  530 ;  P.  v.  81oper, 


1  Idaho,  183 ;  Chahoon  v.  C.  supra.  And 
see  8.  r.  Boasso,  38  La.  An.  202;  8.  v, 
Burgson,  53  Iowa,  318;  8.  t;.  Adams,  92 
Ind.  116;  8.  t*.  Williams,  66  Iowa,  573; 
Reg.  V.  Nisbett,  6  Cox  C.  C.  320. 

"  Vol.  L  §  204  (2,  3). 

M  8ee  Vol.  I.  §  204  (2) ;  8.  v.  Benham, 
7  Conn.  414  ;  C.  v.  Cone,  2  Mass.  132 ;  C. 
r.  Whitmarsh,  4  Pick.  233 ;  8aB8er  v.  8. 
13  Ohio,  453,  483,  484;  Speuce  v,  8.  8 
Blackf.  281;  C.  v.  Morse,  2  Mass.  128; 
C.  V.  Houghton,  8  Mass.  107 ;  Rex  t;. 
Rowley,  Rubs.  &  Ry.  110;  Hopkins  v.  C. 
3  Met.  460 ;  Stone  v.  8.  Spencer,  404 ;  P. 
r.  Ah  Sam,  41  Cal.  645 ;  P.  v.  White,  34 
Cal.  183;  Hutchius  v.  S.  13  Ohio,  198;  C. 
r.  Price,  10  Gray,  472,  71  Am.  D.  668;  C. 
V,  Davis,  1 1  Gray,  4. 
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§  606.  Having  to  render  Current.  —  Under  a  statute  for  punish- 
ing any  person  who  shall  have  in  his  possession  any  counterfeit 
bank-bill  ^^  for  the  purpose  of  rendering  the  same  current  as  true, 
or  with  intent  to  pass  the  same,"  it  was  held  sufficient  to  show  an 
intent  merely  to  pass  the  bill,  without  the  further  design  to  pass 
it  as  genuine,  or  for  value.  ^'  One  object  of  the  statute  may 
have  been  to  prevent  one  dealer  in  forged  paper  from  passing 
counterfeit  notes  to  another,  as  false  notes,  to  enable  and  assist 
him  in  defrauding  others."  ^    So,  — 

§  607.  1.  uttering,  again.  —  We  have  statutes,  substantially  in 
affirmance  of  the  common  law,  against  uttering  forged  instru- 
ments. The  legal  meaning  of  the  word  ^  utter ''  was  stated  in 
"  Statutory  Grimes  ; "  it  is,  in  substance,  "  to  offer,"  *  And  the 
intent  must  be  such  as  has  been  already  explained  in  this  chap^ 
ter.^    Therefore,  — 

2.  Giving  in  Charity.  —  The  giving  of  counterfeit  money  in 
charity  is  not  within  2  Will.  4,  c.  84,  §  7,  though  with  knowledge 
of  its  being  counterfeit ;  because  there  is  no  intent  to  defraud. 
For  ^^  although  in  the  statute,"  said  Lord  Abinger,  C.  B.,  ^  there 
are  no  words  with  respect  to  defrauding,  yet  in  the  proof  it  is 
necessary,  in  my  opinion,  to  go  beyond  the  mere  words  of  the 
statute,  and  to  show  an  intention  to  defraud  some  person."^ 
And  — 

3.  Appearance  of  Wealth.  —  Exhibiting  to  a  man  a  forged  in- 
strument, not  to  obtain  his  money,  but  to  create  in  him  false  ideas 
of  the  exhibitor's  wealth,  is  not  within  the  statute.^ 

§  608.  Putting  off  —  Pasaingp  fto.  —  We  have  also  statutes 
against  "  putting  off,"  ^  "  passing,"  ^  "  showing  forth  in   evi- 


1  Hopkins  v.  C.  3  Met.  460;  s.  p.  S.  v. 
Harris,  5  Ire.  287.  See  Reg.  v.  Hejwood, 
2  Car.  &  K.  352;  Bevington  v.  S.  2  Ohio 
St.  160;  Rex  v.  Giles,  1  Moody,  166; 
Hooper  v,  S.  8  Humph.  93. 

s  Stat.  Crimes,  §  306.  And  see  ante, 
§  60ft. 

s  Ante,  §  596-601,  605.  See  also 
Hooper  r.  S.  8  Humph.  93. 

«  Reg.  V.  Page,  8  Car.  &  P.  122.  And 
see  Stat.  Crimes,  §  232  et  seq.  See, 
however,  Reg.  v.  Heywood,  2  Car.  &  K. 

352;   Reg.  ».  ,  1  Cox  C.  C.  250. 

The  words  of  2  WUl.  4,  c.  34,  |  7,  are, 
"tender,  utter,  or  put  off  any  false  or 
ooonterfeit    coin,  resembling,  or  appar- 
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ently  intended  to  resemble  or  pass  for, 
any  of  the  king's  current  gold  or  silrer 
coin,  knowing  the  same  to  be  false  or 
ooonterfeit/'  &c. 

^  Rex  V.  Shukard,  Rnss.  &  Ry.  200. 
And  see  further,  as  to  the  intent,  Reg. 
V.  Heywood,  2  Car.  &  K.  352 ;  ante,  §  596 
et  seq. 

«  Stat.  Crimes,  |  307 ;  Rex  t^.  GUes,  1 
Moody,  166;  Bevington  v.  S.  2  Ohio  St. 
160;  Rex  v.  Palmer,  Russ.  &  Ry.  72,  2 
New  Rep.  96,  2  Leach,  978. 

7  Stat.  Crimes,  §  308;  Gentry  v.  S. 
3  Yerg.  451 ;  S.  v.  Harris,  5  Ire.  287 ; 
Hooper  v,  S.  8  Humph.  93  ;  S.  v.  FaUer« 
1  Bay,  245 ;  Perdue  v.  S.  2  Humph.  494. 
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denee,"  ^  ^^  selling   and  bartering/^  ^  and  the    like.     Perhaps 
enough  of  them  appeani  in  '*'  Statutory  Crimes.'* 

IX.   Remaining  and  Connected  Questions. 

§  609.  1.  Misdemeanor  or  Felony.  —  At  the  conmion  law,  for- 
gery is  a  misdemeanor ;  bnt  the  offence  under  most  of  the  forgery 
statutes  in  England  is  felony.^  The  rules  to  determine  whether 
or  not  a  legislative  act  elevates  to  felony  what  was  misdemeanor, 
have  been  already  sufficiently  unfolded.^    And  — 

2.  Principal,  Acoeuory,  Aro.  —  The  importance  to  the  practi- 
tioner of  determining  to  which  grade  the  offence  in  each  particu- 
lar case  belongs,  and  of  applying  to  it  those  doctrines  concerning 
principal,  accessory,  and  the  like,  which  were  explained  in  the 
preceding  volume,^  is  obvious. 

§  610.  The  Pnnishment  —  has  been  sufficiently  considered.^ 

§  611.  United  States  and  States.  —  Forgery  is  one  of  those 
crimes  which,  like  counterfeiting  the  coin,^  may  be  against  the 
government  of  the  State,  the  government  of  the  United  States, 
or  both.^ 

§  612.  False  Token  or  Pretence.  —  The  reader  has  likewise  been 
directed  to  the  general  doctrine,  with  its  reasons  and  qualificsr 
tions,  that  if  a  forged  instrument  is  used  as  a  false  pretence  or 
falsS  token,  whereby  a  fraud  is  actually  accomplished,  the  guilty 
person  may  be  proceeded  against  either  for  the  cheat  effected 

1  Stat.  Crimes,  §  809 ;  S.  v.  Stanton,  1  &  Ry.  363 ;   Rex  v.  Hnne,  2  Moody  & 

Ire.  424 ;  S.  v.  Britt,  3  Dev.  122.  R.  360 ;  Reg.  v.  Bannen,  2  Moodj,  309, 

3  Bevington  v.  S.  2  Ohio  St.  160;  Van-  1  Car.  &  K.  295 ;  Reg.  v.  Clifford,  2  Car. 

▼alkenborg  t;.  S.  11  Ohio,  404;  8.  v.  Fitz-  &  K.  202;  C.  t*.  Stevens,  10  Mass.  181 ; 

Simmons,  30  Mo.  236.  Reg.  v.  Barber,  1  Car.  &  K.  442 ;  Reg.  v. 

<  2  East  F.  C.  973, 1003 ;  S.  v.  Cheek,  Harris,  7  Car.  &  P.  416 ;  Rex  v.  Palmer, 

13  Ire.   114.    And  see  Perdue  t;.  S.  2  Russ.  &  Rj.  72,  2  New  Rep.  96,  2  Leach, 

Humph.  494;   Hess  v,  S.  5  Ohio,  5,  22  978;   S.  v.  Cheek,  13  Ire.  114;  Rex  v. 

Am.  D.  767;   S.  o.  Rowe,  8  Rich.  17;  Collicott,  Russ.  &  Ry.  212,  4  Taunt.  300; 

Lewis  V.  C.  2  S.  &  R.  551 ;  0.  v.  Raj,  3  Reg.  v,  Mazeau,  9  Car.  &  P.  676 ;  Bothe's 

Graj,  441.  Case,  Sir  F.  Moore,  666. 

«  Vol.  L  §  622.  «  Vol.  I.  §  927  et  seq. ;  imte,  |  55  (1). 

*  Vol.  I.  §  644-708.     And  see,  for  And  see,  as  to  forgery,  S.  v,  Rowe,  8  Rich, 

cases  relating  to   forgery  and  counter-  17  ;  Lewis  v.  C.  2  S.  &  R.  551. 

feiting.  Rex  v.  Soares,  Russ.  &  Ry.  25,  "^  Ante,  §  280-287. 

2  East  P.  C.  974;   Rex  v.  Davis,  Russ.  >  See  ante,  §  557  (1);  Cross  v.  North 

k  Ry.  113 ;  Rex  t;.  Badcock,  Russ.  &  Ry.  Carolina,  132  U.  S.  131 ;  U.  S.  v.  Britton, 

249;  Rex  v,  Bingley,  Russ.  &  Ry.  446 ;  2  Mason,  464;  S.  v.  Pitman,  1  Brev.  32,  2 

Rex  V.  Kirkwood,  1   Moody,  304 ;   Rex  Am.  D.  645 ;  In  re  Truman,  44  Mo.  181 ; 

V.  Dade,   1   Moody,  307  ;   Rex  v.  Giles,  S.  v.  Brown,  2  Or.  221. 
1  Moody,  166;   Rex  v.   Stewart,   Russ. 
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or  for  the  forgery  at  the  election  of  the  prosecutor,  when  both 
offences  are  of  one  grade  of  crime,  but  not  when  one  is  a  felony 
and  the  other  a  misdemeanor.^ 

1  Vol.  I.  §  787-789,  815  ;  ante,  §  165.  Tr.  161,  209 ;  R«g.  r.  Inder,  1  Den.  C.  C. 
And  see  Rex  v.  -Evans,  5  Car.  &  P.  553 ;  325 ;  Reg.  v,  Anderson,  2  Moody  &  R. 
Reg.  V.  Button,  11  Q.  B.  929 ;  P.  v.  Pea-  469 ;  Reg.  v.  Thorn,  Car.  &  M.  206 ;  Wat- 
cock,  6  Cow.  72 ;  Hales's  Case,  17  How.  St.  son  v.  P.  64  Barb.  130. 


For  FORNICATION,  see  Stat.  Crimes. 
GAMING,  see  Stat.  Crimes. 
GAMING-HOUSE,  see  Vol.  L  §  1135  et  seq. 
HAWKERS  AND  PEDDLERS,  see  Stat.  Crimes. 
HEALTH  REGULATIONS,  see  V oL  L  §  489-494. 
HIGHWAY,  see  Wat. 
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CHAPTER  XXIIL 

HOMICIDE,  FELONIOUa 

1 613-615.  Introduction. 

61&-628.  HiBtorical  View. 

629-671.  What  Homicides  are  Indictable  Felonies. 

672-722.  What  are  Harder  and  what  are  Manslaughter. 

723-730.  What  Murders  are  in  First  Degree  and  what  in  Second. 

731.  Degrees  in  Manslaughter. 

732-738.  Leading  Doctrines  of  Subject  restated  and  epitomized. 

739-743.  Attempts  and  Felonious  Assaults. 

744,  745.  Remaining  and  Connected  Questions. 

Consult,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Fro.  II.  |  495-663 ;  Dir. 
&  F.  §  515-559.  For  something  of  statutory  homicides,  Stat.  Crimes,  §  465-477.  And 
for  nnmerouB  mcidental  questions,  see  the  indexes  to  this  series  of  books. 

§  613.  Important  and  DifBoult.  — The  subject  of  this  chapter  is 
of  prime  importance  in  the  criminal  law,  and  of  considerable  diffi- 
culty. Hitherto  it  has  been  less  clearly  explained  in  our  books 
than  one  would  anticipate,  considering  how  much  the  professional 
mind  has  had  occasion  to  dwell  u{)on  it.  And  relating  to  it  there 
are  more  questions  still  obscure  than  the  immense  numbers  of 
reported  cases  would  seem  to  render  probable. 

§  614.  1.  This  Chapter  —  will  not  accomplish  all  that  might  be 
desired.  But  an  attempt  will  be  made  in  it  to  clear  the  subject  of 
80  much  of  its  difficulties  as  the  present  condition  of  the  judicial 
authorities  permits. 

2.  In  the  Flret  Volome  —  is  a  chapter  entitled  The  Defence 
of  Person  and  Property,^  wherein  appears  some  matter  whicli, 
but  for  that  chapter,  would  be  given  here ;  and  tlie  reader  should 
consult  it  in  connection  with  the  following  elucidations. 

§  615.  How  Chapter  divided.  —  We  shall  consider,  I.  The  His- 
tory of  the  Doctrine  of  Indictable  Homicide ;  II.  What  Homicides 
are  Indictable  Felonies ;  III.  What  Felonious  Homicides  are  Mur- 
der and  what  are  Manslaughter ;  lY.  What  Murders  are  in  the 

1  YoL  L  §  836  et  seq. 
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First  Degree  and  what  in  the  Second  ;  V.  Degrees  in  Manslaugh- 
ter ;  VI.  The  Leading  Doctrines  of  the  Subject  restated  and  epito- 
mized ;  YII.  Attempts  to  commit  Murder  and  Manslaughter,  with 
Various  Forms  of  Felonious  Assault ;  VIII.  Remaining  and  Con- 
nected Questions. 

I.    The  HiBtory  of  the  Doctrine  of  Indictable  Homicide. 

§  616.  Obsolete  Law.  —  Historically  connected  with  this  sub- 
ject there  is  much  curious  learning  now  obsolete,  and  not  even  of 
illustrative  value.  Of  other  obsolete  law,  it  is  important  to  know 
something.    Thus,  — 

§  617.    Old  Somicide$  not  Felonious:  — 

1.  In  Modem  Zaw,  —  all  homicides  which  are  cognizable  hj  the 
criminal  courts  are  felonies.^  *  But  — 

2.  Justifiable  and  Bxonaable. — Anciently  the  law  took  juris- 
diction of  certain  other  homicides,  which  in  our  older  books  are 
divided  into  justifiable  and  excusable,  yet  they  were  not  felonies. 
A  justifiable  homicide,  to  quote  from  Hawkins,  was  followed  by 
"  no  forfeiture ; "  an  excusable  one  "  causes  the  forfeiture  of  the 
party's  goods."  ^  But  we  saw,  in  the  first  volume,*  that  forfeitures 
of  this  sort  are  unknown  in  our  States.  Whence  the  result  that  in 
our  law  the  homicide  is  simply  no  offence. 

§  618.  Degree  of  Wrong.  —  We  may  surmise  that  in  the  very 
early  times  each  of  these  forms  of  homicide  was  supposed  to  in- 
volve more  or  less  of  wrong.  But  Blackstone  says  that  the  justi- 
fiable *'  has  no  share  of  guilt  at  all ; "  the  excusable, "  very  lit- 
tle."   And  — 

§  619.  Justiflable  explained.  —  He  divides  justifiable  homicide 
into  two  classes :  "  (1)  Such  sb  is  owing  to  some  unavoidable 
necessity,  without  any  will,  intention,  or  desire,  and  without  any 
inadvertence  or  negligence  in  the  party  killing;  and  therefore, 
without  any  shadow  of  blame.  As,  for  instance,  by  virtue  of  such 
an  office  as  obliges  one  in  the  execution  of  public  justice  to  put  a 
malefactor  to  death,  who  had  forfeited  his  life  by  the  laws  and 
verdict  of  his  country.  .  .  .  But  the  law  must  require  it,  otherwise 
it  is  not  justifiable;  therefore  wantonly  to  kill  the  greatest  of  male- 
factors, a  felon  or  a  traitor  attainted  or  outlawed,  deliberately, 

1  8.  V.  Thomas,  1  Houat.  Crim.  511,         «  l  Hawk.  P.  C.  Curw.  ed.  p.  79. 
523.  •  Vol.  I.  §  970. 
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oncompelled,  and  extra-judiciaily,  is  murder.^  .  .  .  (2)  Homi* 
cide  committed  for  the  adyancement  of  public  justice/'  ^  in  cases 
▼here  the  act  is  not  commanded,  but  permitted.  And  here  he 
mentions,  for  illustration,  such  homicides  as  occur  in  the  preven- 
tion of  a  felony ; '  in  the  arrest  of  persons  guilty  or  accused  of 
crime ;^  in  preventing  escapes,  or  retaking  the  criminal;^  in  the 
suppression  of  breaches  of  the  peace.^ 

§  620.  Bzonsable  —  MlsadTentnra.  —  Excusable  homicide  he  di- 
vides as  follows :  **  (1)  Homicide  per  infortunium^  or  misadven- 
ture, where  a  man  doing  a  lawful  act  without  any  intention  of  hurt 
unfortunately  kills  another ;  as,  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off  and  kills  a  stander-by  ;  or 
where  a  person  qualified  to  keep  a  gun  is  shooting  at  a  mark,  and 
undesignedly  kills  a  man ;  for  the  act  is  lawful,  and  the  effect  is 
merely  accidental.  So  where  a  parent  is  moderately  correcting 
his  child,  a  master  his  apprentice  or  scholar,  or  an  officer  punish- 
ing a  criminal  [of  course,  this  must  be  in  a  case  where  the  officer 
has  this  right,  as  probably  no  officer  in  this  country  has,  except 
keepers  of  prisons  and  the  like],  and  happens  to  occasion  his 
death,  it  is  only  misadventure.  For  the  act  of  correction  is  law- 
ful; but  if  he  exceeds  the  bounds  of  moderation,  either  in  the 
manner,  the  instrument,  or  the  quantity  of  punishment,  and 
death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases 
(according  to  the  circumstances)  murder ;  for  the  act  of  immod- 
erate correction  is  unlawful.  ....  A  tilt  or  tournament,  the  mar- 
tial diversion  of  our  ancestors,  was,  however,  an  unlawful  act; 
and  so  are  boxing  and  sword-playing,  the  succeeding  amusement 
of  their  posterity ;  and,  therefore,  if  a  knight  in  the  former  case 
or  a  gladiator  in  the  latter  be  killed,  such  killing  is  felony,  or 
manslaughter.  But  if  the  knight  command  or  permit  such  diver- 
sion, it  is  said  to  be  only  misadventure ;  for  then  the  act  is  law- 
ful. ..  .  Likewise  to  whip  another's  horse,  whereby  he  runs  over 
a  child  and  kills  him,  is  held  to  be  accidental  in  the  rider,  for  he 
had  done  nothing  unlawful ;  but  manslaughter  in  the  person  who 
whipped  him,  for  the  act  was  a  trespass,  and  at  best  a  piece  of 
idleness  of  inevitably  dangerous  consequence.  And  in  general,  if 
death  ensues  in  consequence  of  an  idle,  dangerous,  and  unlawful 

1  And  see  post,  f  630,  644.  «  Post,  §  647. 

«  4  BL  Com.  178, 179.  *  Poet,  §  647-651. 

*  Vol.  I.  S  849.  •  Poflt,  S  647  et  seq.,  653,  655. 

851 


§  622  8PECIFIG  OFFENCES.  [BOOK  X. 

sport,  as  shooting  or  casting  stones  in  a  town,  or  the  barbarous 
diversion  of  cock-throwing,  in  these  and  similar  cases  the  slajer 
is  guiltj  of  manslaughter,  and  not  misadventure  only,  for  these 
are  unlawful  acts."  * 

§  621.  BxouBabla  —  Self-defence.  —  The  second  species  of  ex- 
cusable homicide,  mentioned  by  Blackstone,  is  ^^  homicide  in 
self-defence,  or  se  defendo^^  —  the  same  which  was  somewhat 
treated  of  in  our  first  volume.^  He  says:  "The  self-defence 
which  we  are  now  speaking  of,  is  that  whereby  a  man  may  pro- 
tect himself  from  an  assault  or  the  like,  in  the  course  of  a  sudden 
broil  or  quarrel,  by  killing  him  who  assaults  him.  And  this  is 
what  the  law  expresses  by  the  word  '  chance-medley,'  *  or  (as  some 
rather  choose  to  write  it)  ^  chaud-medley,'  the  former  of  which  in 
its  etymology  signifies  a  casual  affray,  the  latter  an  affray  in  the 
heat  of  blood  or  passion,  —  both  of  them  of  pretty  much  the  same 
import;  but  the  former  is  in  conmion  speech  too  often  erroneously 
applied  to  any  manner  of  homicide  or  misadventure ;  whereas  it 
appears  by  the  Statute  24  Hen.  8,  c.  5,  and  our  ancient  books,  that 
it  is  properly  applied  to  such  killing  as  happens  in  self-defence 
upon  a  sudden  rencounter."* 

§  622.  1.  How  puniahed. — The  two  species  of  excusable  hom- 
icide appear  to  stand  on  equal  ground  as  concerns  the  only  mate- 
rial thing  distinguishing  the  excusable  from  the  justifiable  in  the 
ancient  law  of  England.  The  excusable  was  subject  to  punish- 
ment ;  explained  by  Blackstone  thus :  "  The  penalty  inflicted  by 
our  laws  is  said  by  Sir  Edward  Coke  to  have  been  anciently  no 
less  than  death ;  which,  however,  is  with  reason  denied  by  later 
and  more  accurate  writers.  It  seems  rather  to  have  consisted  in 
a  forfeiture,  some  say  of  all  the  goods  and  chattels,  others  of  only 
part  of  them,  by  way  of  fine  or  weregild  ;  which  was  probably  dis- 
posed of,  as  in  France,  in  pios  tMt^,  according  to  the  humane 
superstition  of  the  times,  for  the  benefit  of  his  soul  who  was  thus 
suddenly  sent  to  his  account,  with  all  his  imperfections  on  his 
head.  But  that  reason  having  long  ceased,  and  the  penalty  (espe* 
cially  if  a  total  forfeiture)  growing  more  severe  than  was  intended, 
in  proportion  as  personal  property  has  become  more  considerable, 
the  delinquent  has  now,  and  has  had  as  early  as  our  records  will 

1  4  Bl.  Com.  182, 183.  medley/'  Foster,  258.     And  see  8  Inst 

*  VoL  L  §  836  et  seq.  57 ;  1  Hale  P.  C.  471  et  geq. 

*  See,  for  Yarions  views  of  "chance-         *  4  Bl.  Com.  183, 184. 
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reach,  a  pardon  and  writ  of  restitution  of  his  goods  as  a  matt^  of 
course  and  right,  only  paying  for  suing  out  the  same.  And,  in- 
deed, to  prevent  this  expense,  in  cases  where  the  death  has  notori- 
ously happened  by  misadventure  or  in  self-defence,  the  judges  will 
usually  permit  (if  not  direct)  a  general  verdict  of  acquittal.*'  ^ 

2.  Present  Law.  —  Since  Blackstone  wrote,  the  law  of  England 
has  quite  done  away  with  this  forfeiture.  And  no  remnant  of  this 
barbarous  superstition  clings  to  the  jurisprudence  of  our  own 
country.* 

§  623.  The  Division  of  Felonious  Homicides  into  the  Two  De- 
grees now  known  as  Murder  and  Manslaughter :  — 

Ancient  Idea  of  Marder  —  Toluntary  Bomloide  —  Charging  the 
Bondred.  —  In  Britton  we  read :  "  Murder  is  the  felonious  killing 
of  a  person  unknown,  whereof  it  cannot  be  known  by  whom  it  was 
done.  And  our  will  is  that  for  every  murder  the  hundred  in  which 
it  shall  be  committed  be  amerced ;  and  if  the  fact  is  found  to  have 
been  done  in  two  hundreds,  let  both  the  hundreds  be  amerced  in 
proportion  to  the  extent  of  each  hundred.  And  it  shall  not  be  ad- 
judged murder  where  any  of  the  kin  of  the  deceased  can  be  found, 
who  can  prove  that  he  was  an  Englishman,  and  thus  make  pre- 
sentment of  Englishery ;  ^  nor  although  the  person  killed  was  a 
foreigner,  if  he  lived  long  enough  to  accuse  the  felons  himself ; 
nor  where  any  felon  shall  be  apprehended  for  the  fact;  nor  in 
ease  of  accident  or  mischance ;  nor  where  any  man  shall  have 
taken  sanctuary  for  the  felony ;  nor  in  any  case  where  the  felon 
shall  be  known,  so  that  the  felony  may  be  punished  by  outlawry 
or  otherwise  attainted ;  nor  where  two  or  more  persons  have  felo- 
niously killed  each  other,  although  they  be  unknown  or  aliens."  * 
This  old  law,  by  which  the  hundred  was  to  be  amerced  in  certain 
cases  of  secret  killing,  was  "  introduced,"  says  ^awkins,  "  by 
King  Canute  for  the  preservation  of  his  Danes,  .  .  .  unless  they 
could  prove  that  the  person  slain  were  an  Englishman  (which 
proof  was  called  Englishery),  or  could  produce  the  offender,  &c. 
And  in  those  days  the  open  wilful  killing  of  a  man  through  anger 
or  malice,  Ac,  was  not  called  murder,  but  voluntary  homicide."  * 
But— 

1  4  Bl  Com.  188.    And  see  Footer,  279  «  Brit.  b.  1,  c  7 ;  Nichols's  Translation, 

^  seq. ;  3  Inst.  57.  vol.  i.  p.  38. 

*  See  ante,  §  617  (2).  •  1  Hawk.  P.  C.  Cnrw.  ed.  p.  91,  §  1. 

'  Spelled  in  the  old  books,  Engleshery,  Blackstone  explains  as  follows :    "  The 

RngUtcherie,  Englecery,  &c.  name  of  mnrder  (as  a  crime)  was  au- 
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§  624.  1.  ResponsibiUty  of  the  Hundred  abolished.  —  In  1340, 
this  responsibility  of  the  hundred  wa43  taken  away  by  a  statute 
providing,  '*  that  from  henceforth  no  justice-errant  shall  put  in 
any  article,  opposition,  presentment  of  Englishery,  against  the 
commons  of  the  counties,  nor  against  any  of  them,  but  that 
Englishery  and  the  presentment  of  the  same  be  wholly  out  and 
void  forever,  so  that  no  person  by  this  cause  may  be  from  hence- 
forth impeached."  ^  It  is  seen,  therefore,  that  at  this  time  there 
ceased  to  be,  in  the  law,  any  o£fence  to  which  thti  term  "  murder  " 
could  be  applied. 

2.  Altered  Meaning  of  "  Murder  "  —  Statutee.  —  Consequently, 
as  Hawkins  observes, ''  the  killing  of  any  Englishman  or  foreigner 
through  malice  prepense,  whether  committed  openly  or  secretly, 
was  by  degrees  called  murder;  and  18  Rich.  2  [stat.  2],  c.  1, 
which  restrains  the  king's  pardon  in  certain  cases,  does  in  the 
preamble,  under  the  general  name  of  murder,  include  all  such 
homicides  as  shall  not  be  pardoned  without  special  words ;  and 
in  the  body  of  the  act,  expresses  the  same  by  '  murder,  or  kill- 
ing by  await^  assault,  or  malice  prepensed.'  And  doubtless 
the  makers  of  23  Hen.  8,  c.  1,  which  excluded  all  wilful  murder 
of  malice  prepense  from  the  benefit  of  the  clergy,  intended  to 
include  open,  as  well  as  private,  homicide  within  the  word 
*  murder.' "  * 

§  625.  1.  Taking  away  Clergy.  —  From  what  was  said  in  the 
first  volume^  respecting  the  benefit  of  clergy,  the  reader  per- 
ceives that  a  felony,  where  clergy  was  allowed,  was  practically 
almost  no  offence.      Therefore, — 

2.    "  MaUce   Aforethought "  —  Present    Meaning  of  "  Mnrder  '*  —  ^ 


ciently  applied  only  to  the  secret  killing 
of  another  (which  the  word  moerda  sig- 
nifies in  the  Teutonic  language) ;  and 
it  was  defined  homicidium  quod  nullo  vi- 
dente,  nullo  scienter  clam  perpetratur;  for 
which  the  vill  wherein  it  was  committed, 
or  (if  that  were  too  poor)  the  whole 
hundred,  was  liable  to  a  heavy  amerce- 
ment ;  which  amercement  itself  was  also 
denominated  murdrum.  This  was  an  an- 
cient usage  among  the  Goths  in  Sweden 
and  Denmark;  who  supposed  the  neigh- 
borhood, unless  they  produced  the  mur- 
derer, to  have  perpetrated,  or  at  least 
connived  at,  the  murder;  and  according 
to    Bracton   was    introduced    into    this 
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kingdom  by  King  Canute,  to  prevent  his 
countrymen  the  Danes  from  being  privily 
murdered  by  the  English  ;  and  was  after- 
wards continued  by  William  the  Con- 
queror, for  the  like  security  to  his  own 
Normans.  EngUsbery.  —  And  therefore 
if,  upon  inquisition  had,  it  appeared  that 
the  person  found  slain  was  an  English- 
roan  (the  presentment  whereof  was  de- 
nominated Englesckerie) t  the  country  seems 
to  have  been  excused  from  this  burden." 
4  BL  Com.  194, 195.  See  also!  Lord  Coke 
in  Calvin's  Case,  7  Co.  1, 16. 

1  Stat.  14  Edw.  3,  Stat.  I,  c.  4. 

5  1  Hawk.  P.  C.  Curw.  ed.  p.  91,  §  2. 

•  VoL  1. 1  936  et  seq. 
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ManBianghter.  —  When  the  latter  of  the  two  statutes  mentioned  bj 
Hawkins,  namely,  23  Hen.  8,  c.  1,  §  3,  ordained  '^  that  no  person 
or  persons  which  hereafter  shall  happen  to  be  found  guilty,  &c., 
for  any  wilful  murder  of  malice  prepensed,  Ac,  shall  from  hence- 
forth be  admitted  to  the  benefit  of  his  or  their  clergy,  but  utterly 
be  excluded  thereof,  and  shall  suffer  death,"  &c.,  it  created,  in 
substance,  a  new  offence.  And  as  the  term  "murder"  was 
before  of  uncei-tain  meaning,  it  was  thereafter  applied  to 
what  was  thus  excluded  from  clergy,  signifying  neither  more 
nor  less.  And  "  manslaughter,"  or  sometimes  "  chance-med- 
ley," was  used  to  designate  all  other  felonious  homicides. 
Yet  — 

§  626.  Further  of  New  Meanings  —  Coarse  of  Law's  Develop- 
ment.—  Reeves  has  shown  that  even  after  the  passage  of  this 
statute,  the  terms  of  the  law  and  the  law  itself  only  by  degrees 
assumed  their  present  shape.^  It  is  not  necessary  to  trace  the  his- 
tory here ;  the  reader  will  find  it  sufficiently  stated  elsewhere.^ 

§  627,  1.  Felonious  Killing.  —  The  reader  perceives,  therefore, 
that  we  have  the  following  result :  To  ascertain  what  is  a  feloni- 
ous homicide,  this  expression  including  both  murder  and  man- 
slaughter, we  look  to  the  common  law  of  England  and  this 
country  substantially  as  unaffected  by  statutes  English  or  Ameri- 
can.    But  — 

2.    Murder  distingnished    from  Manslaughter. — When    we    seek 

-the  distinction  between  murder  and  manslaughter,  we  find  it  in 
23  Hen.  8,  c.  1,  §  8 ;  the  words  whereof  are  "  wilful  murder, [that 
is,  remembering  what  the  word  "murder"  meant  at  the  time  when 
this  statute  was  framed,  wilful  felonious  killing]  of  malice  pre- 
pensed." So  that  when  the  felonious  killing  proceeds  wilfully 
from  "  malice  prepensed,"  otherwise  termed  "  malice  afore- 
thought," it  is  murder,  and  all  other  felonious  killings  are  man- 
slaughter.    Still ,  — 

§  628.    Modem  Dootrine  of  Murder.  —  The  phrase  "  wilful  felo- 

.  nious  killing  of  malice  prepensed  "  is  indefinite,  requiring  constant 
interpretations  from  the  courts.  And  out  of  these  interpretations 
has  grown  the  modem  doctrine  of  murder.  Something  of  the 
meanings  of  these  terms  is  stated  in  our  first  volume;^  their 

1  4  BeeTes  Hkt.  Eng.  Taw,  393,  534    Ject,  Crim.  Pro.  II.  §  49S-501,  544*546, 
et  fleq.  548. 

>  See,  also,  for  elucidations  of  this  sab-         >  Vol.  I.  §  427-429. 

855 


§  6S1  SPECIFIC  OFPENCES.  [BOOK  X. 

fuller  exposition  comprehends  the  entire  law  of  murder  as  distin- 
guished from  manslaughter.  Before  this  exposition  will  be  in 
order,  we  shall  in  the  next  sub-title  inquire, — 

II.    WhcU  Somiddes  are  Indictable  Felonies. 

§  629.  Doctrine  defined.  —  The  doctrine  of  this  sub-title  does 
not  admit  of  any  defining  which  will  be  accepted  as  practically  ex- 
act. Approximately,  one  commits  a  felony  who  takes  the  life  ot 
a  human  being  purposely  and  without  legal  excuse,  or  without 
such  excuse  takes  it  unintentionally  while  needlessly  doing  any- 
thing in  its  nature  dangerous  to  life,  or  who  causes  death  by  neg- 
lecting a  duty  imposed  either  by  law  or  by  contract,  or  in  the 
course  of  committing  a  crime  or  even  a  civil  wrong.  In  another 
form  of  the  doctrine,  the  law  protects  human  life  by  punishing  as 
a  felon  one  who,  whether  purposely  or  by  want  of  due  carefulness  or 
of  due  attention  to  legal  or  contractual  duties,  does  or  omits  what 
results  in  the  death  of  another.  In  either  form  of  the  doctrine, 
the  wrong  must  have  attained  the  law's  standard  of  magnitude, 
ascertainable  only  on  examinations  and  comparisons  of  our  past 
judicial  records.     To  descend  to  the  minuter  unfoldings,  — 

§  630.    The  Being  on  whom  the  Homicide  is  committed :  — 

Brery  Human  Being  —  who  is,  according  to  the  old  English 
phrase,  in  the  peace  of  the  king,  by  which  is  meant,  in  the  enjoy- 
ment of  the  right  of  existence  at  the  particular  time  and  place, 
may  be  the  subject  of  felonious  homicide ;  *  "as,"  says  Coke, "  man, 
woman,  child,  subject  born,  or  alien,  persons  outlawed,  or  other- 
wise attainted  of  treason,  felony,^  or  premunire.  Christian,  Jew, 
Heathen,  Turk,  or  other  Infidel,  being  under  the  king's  peace."  ^ 
More  particularly, — 

§  631.  1.  Bnemy  in  Battle.  —  We  have  seen  ^  that  a  homicide 
committed  in  the  actual  heat  of  battle  in  time  of  war  is  not 
criminal;^  for  the  person  killed  had  not,  at  the  moment  and 
in  the  place,  a  right  to  his  life  if  the  other  could  take  it  away. 
Even,  — 

2.   Unlawful  Bzeoution. — Though  the  right  to  life  does   not 

1  Vol.  I.  §  134 ;  1  Hawk.  P.  C.  Curw.         «  For  example,  a  horse-thief.    Rye  r. 
£d.  p.  94,  §  15 ;  I  Hale  P.  C.  433  ;  4  Bl.     S.  8  Tex.  Ap.  153. 
Com.  ]  98 ;  Rex  v.  Depardo,  1  Taant.  26,         *  3  Inst.  50.    And  eee  Pennfljlrania  o. 
Rubs.  St  Ry.  134 ;  Bex  v.  Helsham,  4  Car.     Robertson*  Addison,  246. 
&  P.  394.  *  Vol.  I.  §  131,  134. 

*  1  Hale  P.  C.  433. 
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exist,  no  one  can  justifiably  extinguish  it  otherwise  than  according 
to  lav ;  as,  says  Hale,  '^  if  a  person  be  condemned  to  be  hanged, 
and  the  sheriff  behead  him,  this  is  murder."  ^  And  the  same  is 
true  if  one  not  authorized  executes  the  sentence  of  death.^    So,  — 

3.  Snamy  not  in  Battle.  —  It  is  murder  maliciously  to  kill  an 
enemy  otherwise  than  in  the  exercise  of  war.*    But  — 

§  632.  1.  Child  Unborn.  —  A  child  within  its  mother's  womb 
i8  not  a  being  on  whom  a  felonious  homicide  can  be  committed ; 
it  must  be  born.*    And  — 

2.  To  ooA8titat«  Birth  —  every  part  of  it  must  have  come  from 
the  mother ;  ^  and,  thus  completely  expelled  from  her,  it  must  be 
alive.^  Yet  the  umbilical  cord,  which  attaches  it  to  her,  need 
not  be  separated  ;?  neither  need  the  child  have  breathed,  if  other- 
wise it  had  life  and  an  independent  circulation.*  If  it  breathed 
before  being  fully  born,  then  death  naturally  ensued  before  the 
delivery  was  complete,  it  could  not  be  the  subject  of  this  offence.^ 

§  638.  1.  Pramatnra  Birth.  —  Where  the  child  is  born  alive,  it 
is  of  no  consequence  that  the  full  period  of  gestation  had  not 
elapsed.    Therefore, — 

2.  Death  foUowing  Abortion.  —  If,  to  procure  an  abortion,  one 
does  what  causes  the  child  to  be  born  prematurely  and  less  capa- 
ble of  living,  by  reason  whereof  it  dies  after  birth  from  this 
too  early  exposure  to  the  external  world,  he  commits  murder.^^ 
Yet  — 

3.  xafa  taken  before  Birth.  —  A  woman  who  sunders  the  head 
from  her  infant's  body  before  the  birth  is  complete  escapes  the 
eondemnation  of  the  law  for  this  aggravated  crime.^^  Coke  says : 
^  If  a  woman  be  quick  with  child  and  by  a  potion  or  otherwise 
killeth  it  in  her  womb,  or  if  a  man  beat  her  whereby  the  child 
dieth  in  her  body  and  she  is  delivered  of  a  dead  child,  this  is  a 
great  misprision,  and  no  murder ;  but  — 

*  1  Hale  p.  C.  438.  And  see  Rex  v.  Crutchley,  7  Car.  &  V. 
2  I  Hawk.  P.  C.  Carw.  ed.  p.  80,  f  9.     814. 

iind  see  poet,  {  644.  ^  Rex  v.  Brain,  snpra.    The  indepen- 

'  VoL  I.  §  134;  S.  v.  Gut,  13MiDn.341.     dent  circulation   in  indispensable.    S.  v, 

*  Rex  r.  Brain,  6  Car.  &  P.  349.  Winthrop,  43  Iowa,  619,  22  Am.  R.  257. 

'  Rex  V.  Brain,  sapra ;  Rex  v.  Crutch-         *  Rex  v.  Sellis,  7  Car.  &  P.  850 ;  Rex 

ley,  7  Car.  &  P.  814 ;   Rex  v.  Sellis,  7  v.  Enoch,  5  Car.  &  P.  539 ;  Rex  v.  Poul- 

Car.  &  P.  850 ;  Rex  v.  Poulton,  5  Car.  &  ton,  5  Car.  &  P.  329.    See  also  3  GreenL 

P.  329.  £y.  §  136. 

*  Wallace  v,  S.  10  Tex.  Ap.  S55.  lo  Reg.  r.  West,  2  Car.  &  K.  784.    And 
'  Rex  17.  Reeves,  9  Car.  &  P.  25 ;  Reg.  see  Rex  v.  Senior,  1  Moody,  346. 

0.  TriUoe,  Car.  &  M.  650,  2  Moody,  260.        ^^  Rex  v.  Sellis,  7  Car.  &  P.  850. 
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4.  D«atli  after  from  Injair  b«for«.  —  "  If  the  cbild  be  bom  alive, 
and  dieth  of  the  potion,  battery,  or  other  cause,  this  is  murder."  > 

§  634.  CoumeUlnE  Mother  before  Blrtli.  —  One  who,  before  the 
birth,  counsels  the  mother  to  kill  her  child  after  it  is  bom,  vhich 
she  doea,  becomes  thereby  an  accessory  before  the  fact  to  the 
murder.' 

§635.    The  Killing:  — 

1.  The  Method  —  of  the  killing  is  immaterial.     Thus,  — 

2.  ninstratlone.  —  Hawkins  particularizes :  "  Not  only  he  who 
by  a  wound  or  blow,  or  by  poisoning,  strangling,  or  famishing, 
&c.,  directly  causes  another's  death,  but  also  in  many  cases  he 
who  by  wilfully  and  deliberately  doing  a  thing  which  apparently 
endangers  another's  life  thereby  occasions  his  death,  shall  be  ad- 
judged to  kill  him.  And  such  was  the  case  of  him  who  carried 
his  sick  father  against  his  will,  in  a  cold,  frosty  season,  from  one 
town  to  another,  by  reason  whereof  he  died.  Such  also  was  the 
case  of  tlie  harlot,  who,  being  delivered  of  a  child,  left  it  in  an 
orchard  covered  only  with  leaves,  in  which  condition  it  was  struck 
by  a  kite  and  died  thereof.  And  in  some  cases  a  man  shall  be 
said,  in  the  judgment  of  the  law,  to  kill  one  who  is  in  truth  actu- 
ally killed  by  another,  or  by  himself;  as,  where  one  by  duress  or 
imprisonment  compels  a  man  to  accuse  as  innocent  person,  who 
on  his  evidence  is  condemned  and  executed,^  or  where  one  incites 
a  madman  to  kill  himself  or  another ;  or  where  one  lays  poison 
with  an  intent  to  kill  one  man,  which  is  afterwards  accidentally 
taken  by  another  who  dies  thereof.  Also  he  who  wilfully  neglects 
tfl  prevent  a  mischief  which  he  may  and  ought  to  provide  against, 
is,  as  some  have  said,  in  judgment  of  the  law  the  actual  cause  of 
the  damage  which  ensues ;  and  therefore,  if  a  man  have  an  ox  or 
a  horse,  which  he  knows  to  be  mischievous,  by  being  used  to  gore 
or  strike  at  those  who  come  near  them,  and  do  not  tie  them  up, 
but  leave  them  to  their  liberty,  and  they  afterwards  kill  a  man, 
according  to  some  opinions  the  owner  may  be  indicted  as  having 
himself  feloniously  killed  him;  and  this  is  agreeable  to  tlie  Mo- 
saical  law.  However,  as  it  is  agreed  by  all,  such  a  person  is  cer- 
tainly guilty  of  a  very  gross  misdemeanor."* 

1  3  Inst,  SO;  b.  p.  1  Hale  P.  C.  433.  »  See  Vol  I.  {  564  (3). 

»  Parkcr'sCafle,aDj-.  I96,pl.  2;3lnM.  *  1  U&wk.  F.C.Ciirw.  ed.  p.  93,S4-S. 

SI ;  1  Hole  P.  C.  433;  Vol.  L  %  6TS  (1). 
See  poet,  %  744. 


r 
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§  686.  These  lllnstratioiui  —  sustain  the  general  proposition  that 
he  whose  act  causes  in  any  way,  directly  or  indirectly,  the  death 
of  another,  kills  him  within  the  meaning  of  the  law  of  felonious 
homicide,  whatever  we  may  deem  of  Hawkins's  application  of  the 
doctrine  in  some  of  the  instances  which  he  states.  But  a  differ- 
ent question  arises  when  the  death  is  the  result  of  the  defendant's 
act,  and  an  act  or  force  from  some  other  source  for  which  he  is 
not  responsible,  producing  together  a  — 

§  637.  1.  Combination  of  Causes.  —  We  saw  something  of  this 
subject  in  a  preceding  chapter.^  It  is  a  rule  both  of  reason  and 
the  law  that  whenever  one's  will  contributes  to  impel  a  physical 
force,  whether  another's,  his  own,  or  a  combined  force  proceeding 
from  whatever  different  sources,  he  is  responsible  for  the  result, 
the  same  as  if  his  own  unaided  hand  had  produced  it.^  The  con- 
tribution, however,  must  be  of  such  magnitude,  and  so  near  the  re- 
sult, that  sustaining  to  it  the  relation  of  contributory  cause  to 
effect,  the  law  takes  it  within  its  cognizance.^    Now, — 

2.  The  Dootrine.  —  These  propositions  conduct  us  to  the  doc- 
trine that  whenever  a  blow  is  inflicted  under  circumstances  to 
render  the  party  inflicting  it  criminally  responsible  if  death  fol- 
lows, he  will  be  deemed  guilty  of  the  homicide  though  the  person 
beaten  would  have  died  from  other  causes,  or  would  not  have  died 
from  this  one  had  not  others  operated  with  it ;  provided  the  blow 
really  contributed  either  mediately  or  immediately  to  the  death, 
in  a  degree  sufficient  for  the  law's  notice.^  In  other  words,  the 
blow  or  wound  for  which  the  defendant  is  responsible  need  not  be 
the  sole  cause.*    Thus,  — 

§  638.  1.  Woonded  Person's  own  Negleot.  — In  an  old  case  '^  it 
was  resolved  that  if  one  gives  wounds  to  another  who  neglects  the 
cure  of  them,  or  is  disorderly  and  doth  not  keep  that  rule  which  a 
person  wounded  should  do,  yet  if  he  die  it  is  murder  or  man- 
slaughter according  as  the  case  is ;  .  .  .  because,  if  the  wounds 
had  not  been,  the  man  had  not  died ;  and  therefore  neglect  or  dis- 
order in  the  person  who  received  the  wounds  shall  not  excuse  the 

1  Ante,  §  424-427,  461.  Gray,  685;   Williamfl  v,  S.  2  Tex.  Ap. 

3  See  Vol.  I.  f  628  et  seq. ;   Reg.  v.  271 ;  Kee  v,  S.  28  Ark.  155 ;  KeUej  v.  S. 

Haines,  2  Car.  &  K.  368;  I  Hale  F.  C.  53  Ind.  311. 
428.  *  McBeth  v.  S.  50  Missis.  81 ,  compared 

*  See  Vol.  L  §  212  et  seq.,  406,  630-  with  Cram  v.  S.  64  Missis.  1,  60  Am.  R. 

633 ;  ante,  f  433 ;  poet,  f  668.  44. 

«  And  see  post,  fi  641 ;  C.  v.  Fox,  7 

'   859 


§689 


6PECIFI0  OFFENCES. 


[book  X. 


person  who  gave  tkem."  ^  And  the  doctrine  is  established '  that  a 
blow  resulting  in  death  constitutes  a  killing  though  the  individual 
Blight  have  recovered  had  he  used  proper  care  '  or  submitted  to  a 
surgical  operation  which  he  refused.^    So  also,  — 

2.  Burgloal  or  BCadioal  BCaltraAtmaat.  —  It  is  a  killing  though 
the  man  would  not  have  died  had  the  surgeon  treated  the  wound 
properly,^  or  had  the  medical  attendant  used  due  skill,^  so  that  the 
death  is  the  combined  result  of  the  wound  and  the  maltreatment  J 
And  where  an  injury  was  inflicted  by  a  blow  which  in  competent 
medical  judgment  rendered  an  operation  advisable,  preliminarily 
to  which  chloroform  was  administered,  and  during  its  administra^ 
tion  the  patient  died,  and  but  for  it  he  would  not  have  died,  it  was 
ruled  that  the  blow  should  be  deemed  the  cause  of  the  death 
within  the  law  of  felonious  homicide.^    Again,  — 

8,  Pre-eadsttng  CauM,  —  Though  the  person  would  have  died 
from  some  other  cause  already  operating,  it  is  enough  that  the 
wound  hastened  the  termination  of  life ;  ^  as,  for  example,  if  he 
bad  already  been  mortally  wounded  by  another.^^  And  if  the  one 
attacked  was  enfeebled  by  disease,  and  what  was  done  would  not 
have  been  mortal  to  a  well  person,  still,  whether  the  assaulting 
person  knew  his  condition  or  not,  if  he  did  what  was  mortal  to 
the  other,  the  offence  is  committed.^^    Further, — 

4.  Bnperindaoed  DiaaMe.  —  Death  resulting  from  a  disease 
brought  on  by  the  wound  is  regarded  as  death  from  the  wound.^ 
And  it  is  the  same  when  resulting  from  an  amputation  which  the 
wound  made  necessary.^    On  the  other  hand, — 

§  639.  1.  Wound  not  Mortal.  —  If  the  wound  is  not  in  its 
nature  mortal,  then    an  entirely   independent   cause  produces 


1  Rex  V.  Rew,  J.  Kel.  26 ;  Bowles  v. 
8. 58  Ala.  335 ;  0.  u.  Ryan,  134  Mass.  228. 

>  Hart  V.  S.  15  Tex.  Ap.  202,  232. 

«  1  Hawk.  P.  C.  Curw.  ed.  p.  93,  §  10; 
McAllister  v.  S.  17  Ala.  434,  52  Am.  D. 
180 ;  8.  v\  Bantley,  44  Comi.  537,  26  AnL 
R.  486. 

«  Reg.  V.  Holland,  2  Moody  &  R.  351. 
And  see  Reg.  v.  West,  2  Car.  &  K.  784. 

*  S.  V.  Baker,  1  Jones,  N.  C.  267 ;  C.  v. 
Hackett,  2  Allen,  1 36 ;  Brown  v,  S.  38  Tex. 
482;  P.  V.  Cook,  39  Mich.  236,  33  Am.  R. 
880.  And  see  Reg.  v,  Haines,  2  Car.  &  K. 
868. 

A  8.  9.  Landgraf,  95  Mo.  97,  6  Am.  St. 
26 ;  S.  v.  Barnes,  34  La.  An.  395. 
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7  Sharp  V.  S.  51  Ark.  147, 14  Am.  St. 
S7;  Cmm  v.  8.  64  Missis.  1,  60  Am.  R. 
44.  As  to  Texa«,  see  Morgan  v.  S.  16 
Tex.  Ap.  593. 

•  Reg.  i;.  Davis,  15  Cox  C.  C.  174. 

•  1  Hale  P.  C.  428;  S.  v.  Morea,2  Ala. 
275 ;  P.  V.  Moan,  65  Cal.  532. 

w  P.  V.  Ah  Fat,  48  Cal.  61. 

"  C.  V.  Fox,  7  Gray,  585 ;  S.  v.  CasteUo, 
62  Iowa,  404. 

^  Burnett  v.  S.  14  Lea,  439 ;  Benman 
V.  S.  15  Neb.  138;  Smith  v.  S.  50  Ark. 
545. 

u  PoweU  V.  8. 13  Tex.  Ap.  244. 
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death,  —  as,  where  one  knocks  a  man  down  with  bis  fist,  and  then 
a  horse  by  jumping  on  or  kicking  him  kills  him,^  —  the  party  who 
inflicts  the  wound  is  not  answerable  for  the  homicide.  But  if  it  is 
mortal,  he  cannot  escape  liability  though  an  independent  cause 
hastens  the  death.^  On  this  distinction,  if,  again,  the  wound  is 
not  mortal,  and  the  party  dies  solely  from  an  improper  treatment 
of  it,  in  no  degree  from  the  wound,  the  author  of  the  wound  does 
not  kill  him.^  And  it  is  the  same  if  the  wounded  person  becomes 
sick  and  dies  of  an  independent  disease,  not  connected  with  the 
wound,  which  was  not  mortal.*    And  still, — 

2.  Woimd  in  Part  thm  Caoae.  —  Within  explanations  already 
made,^  if  death  results  from  the  action  of  the  wound  and  from 
i^edical  malpractice  or  other  independent  cause  combining,  the 
law  deems  the  wound  sufficiently  the  cause  of  the  death.  And  it 
need  not  even  be  a  concurrent  cause ;  much  less  need  it  be  the 
next  proximate  one  ;  for  if  it  is  the  cause  of  the  cause,  no  more 
is  required.® 


1  p.  V.  Rockwell,  39  Mich.  503. 

s  Tidwell  v.  S.  70  Ala.  33.  But  see  S. 
V.  8cat«s,  infra. 

3  3  Gieenl.  £v.  §  139 ;  1  Hale  P.  C. 
428;  Reg.  r.  Connor,  2  Car.  &  K.  518; 
Persons  V,  S.  21  Ala.  300.  In  this  last 
case  the  dutinction  is  stated,  perhaps  in 
part  too  favorablj  to  defendants,  to  be 
that  *'  ordinarily ''  if  the  wound  is  "  not 
dangeroQB  in  itself,  and  the  death  was 
evidently  occasioned  by  the  grossly  erro- 
neous treatment,  the  original  author  will 
not  he  accountable.  ...  If  the  wound 
was  mortal  or  dangerous,  the  person  who 
inflicted  it  cannot  shelter  himself  under 
the  plea  of  erroneous  treatment." 

*  Livingston  v.  C.  14  Grat.  592,  Daniel, 
J.  observing:  "The  blow  is  neither  the 
proximate  cause  of  the  death,  nor  is  it, 
though  made  by  extraneous  circumstances 
to  accelerate  it,  linked  with  it  in  the  regular 
chain  of  causes  and  consequences.  A  new 
and  wholly  independent  instrumentality 
is  interposed  in  the  shape  of  the  disease ; 
and  in  contemplation  of  law  the  death- 
stroke  is  inflicted  by  the  hand  of  Provi- 
dence, a^d  not  by  the  hand  of  violence." 
p.  603. 

*  Ante,  §  637,  638. 

*  Lord  Hale  says :  "  If  a  man  receives 
a  woand  which  is  not  in  i^lf  mortal, 


but  either  for  want  of  helpful  applica* 
tions  or  [from]  neglect  thereof,  it  turns 
to  a  gangrene  or  a  fever,  and  that  gan- 
grene or  fever  be  the  immediate  cause 
of  his  death,  yet  this  is  murder  or  man- 
slaughter in  him  that  gave  the  stroke  or 
wound;  for  that  wound  though  it  were 
not  the  immediate  cause  of  his  death, 
yet  if  it  were  the  mediate  cause  thereof^ 
and  the  fever  or  gangrene  was  the  imme- 
diate cause  of  his  death,  yet  the  wound 
was  the  cause  of  the  gangrene  or  fever, 
and  so  consequently  is  causa  causati." 
1  Hale  P.  G.  428.  And  see  C.  v.  McPike, 
3  Cush.  181,  50  Am.  D.  727;  Reg.  u. 
Minnock,  1  Crawf.  &  Dix  C.  C.  45.  In  a 
case  holding  that  where  a  wound  is  felo- 
niously inflicted,  and  the  unskilfulness  of 
the  surgeon  contributes  to  the  death,  the 
person  inflicting  it  commits  murder  or 
manslaughter,  Bigelow,  C.  J.  after  re- 
viewing the  authorities,  said  :  "  The  well- 
established  rule  of  the  common  law  would 
seem  to  be  that  if  the  wound  was  a  dan- 
gerous wound,  —  that  is,  calculated  to  en- 
danger or  destroy  life,  —  and  death  ensued 
therefrom,  it  is  sufficient  proof  of  the 
offence  of  murder  or  manslaughter ;  and 
that  the  person  who  inflicted  it  is  respon- 
sible though  it  may  appear  that  the  de- 
ceased might  have  recovered  if  he  had 

861 


§641 


SPECIFIC  OFFENCES. 


[book  X. 


§  640.  Time  of  Death.  —  The  death  must  be  within  a  year  and 
a  day  from  the  time  when  the  wound  or  other  injury  was  inflicted.* 
"  In  the  computation  whereof,"  says  Hawkins,  '*  the  whole  day  on 
which  the  hurt  was  done  shall  be  reckoned  the  first ; "  ^  so  that  if 
the  stroke  is  on  the  first  day  of  January,  and  the  death  is  on  the 
flrst  day  of  the  January  next  following,  the  offence  is  committed ; 
but  not  if  the  death  is  on  the  second  day  of  the  second  January. 
Fractions  of  a  day  are  not  regarded;^  consequently  it  makes 
no  difference  whether  the  stroke  or  death  is  in  the  morning  or 
afternoon* 

§  641.  Kinds  of  Force  producing  Death.  —  We  have  seen,'^  in 
general,  that  it  is  immaterial  as  respects  responsibility  for  the 
killing,  by  what  sort  of  force  death  is  produced;  as,  whether 
it  proceeds  from  the  action  of  the  mind  or  the  body  ;  ^  whether  iU 
operated  solely,  or  concurrently  with  other  things ; '  whether  it 
was  consented  to  by  the  person  on  whom  it  operated,  or  not ;  ^ 
whether  it  was  a  blow,®  or  a  drug,^^  or  an  instrument  or  other 
thing  used  to  procure.abortion,^^  or  a  command  addressed  to  an 
inferior  under  obligation  to  obey,^^  or  an  unlawful  confinement,^* 
or  a  leaving  of  a  dependent  person  in  a  place  of  exposure,^*  or 
any  omission  of  a  duty  which  the  law  enjoins,^  or  a  ball  discharged 
from  a  gun ;  i®  whether  it  was  accompanied  by  acts  of  other  persons 
concurring  in  what  was  done,  or  operated  alone ;  ^*  or  was  of  any 


taken  proper  care  of  himself,  or  sub- 
mitted to  a  surgical  operation,  or  that 
unskilful  or  improper  treatment  aggra- 
vated ^he  wound  and  contributed  to  the 
death,  or  that  death  was  immediately 
caused  by  a  surgical  operation  rendered 
necessary  by  the  condition  of  the  wound." 
C.  V,  Hackett,  2  Allen,  136, 141.  But  see, 
as  perhaps  not  quite  within  the  common 
doctrine,  S.  v.  Scott,  12  La.  An.  274 ;  S.  v. 
Scates,  5  Jones,  N.  C.  420,  423. 

1  S.  V.  Orrell,  1  Dev.  139,  17  Am.  D. 
563. 

a  1  Hawk.  P.  C.  Curw.  ed.  p.  98,  §  9. 

'  Stat.  Crimes,  §  28,  29. 

^  3  Inst.  53. 

^  Ante,  §  635,  636. 

^  See,  on  this  point.  Vol.  I.  §  560,  564; 
Reg.  V.  Pitts,  Car.  &  M.  284 ;  1  East  P.  C 
225 ;  3  Greenl.  Ev.  §  142. 

7  See  VoL  I.  §  337,  339,  630;  ante, 
§  637,  638. 
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8  Vol.  I.  §  257-263 ;  C.  r.  Parker,  9 
Met.  263,  265. 

*  Shorter  t;.  P.  2  Corast.  193,  51  Am. 
D.  286 ;  Grey's  Case,  J.  Kel.  64 ;  s.  c. 
nom.  Gray's  Case,  J.  Kel.  133;  Keat's 
Case,  Skin.  666. 

10  Rex  V.  Martin,  3  Car.  &  P.  211  ; 
Gore's  Case,  9  Co.  81  a;  Ann  v.  S.  11 
Humph.  159. 

1*  C.  V,  Keeper  of  the  Prison,  2  Ashm. 
227 ;  Reg.  i;.  West,  2  Car.  &  K.  784 ;  C. 
V,  Parker,  9  Met.  263, 265, 43  Am.  D.  396 ; 
post,  §  657,  691. 

12  Vol.  I.  §  562  (2) ;  U.  S.  v.  Freeman, 
4  Mason,  505. 

"  Reg.  V.  Marriott,  8  Car.  &  P.  425. 

w  Real's  Case,  I  Leon.  327. 

"  Vol.  I.  §  314 ;  Reg.  v.  Shepherd, 
Leigh  &  C.  147 ;  Reg.  r.  Dant,  Leigh  & 
C.  567  ;  Reg.  v.  Smith,  Leigh  &  C.  607. 

1*  S.  V.  Sisson,  3  Brev.  58. 

"  Vol.  L  §  680. 


CHAP.  XXIII.]  HOMICIDE,  FELONIOUS.  §  642 

other  nature.^  How  a  false  charge  of  a  crime  punishable  with 
death,  supported  by  a  false  oath,  is  to  be  regarded,  was  considered 
in  the  first  volume.*^ 

§  642.  General  Consideration$  for  determining  whether  a  Par- 
ticular  Homicide  is  Indictable  or  not :  — 

1.  Lawful.  —  If  one  does  what  the  law  deems  in  no  way  repre- 
hensible,—  in  other  words,  what  is  altogether  lawful^ — it  is  but  a 
truism  to  say  that  the  law  will  not  visit  him  with  ill  cousequences 
therefor.  So  that  in  this  sense  of  th^  word  '^lawful,"  a  hom- 
icide casually  resulting  from  a  lawful  act  is  not  feloniouis. 
Therefore,  — 

2.  Unlawful.  —  The  force  which  terminates  in  death,  to  be  ade- 
quate in  felonious  homicide,  must  be  unlawful.  But  we  should  not 
mistake  the  meaning  of  ^^  unlawful,"  as  some  have  done  in  con- 
templating the  law  of  conspiracy.*  It  is  not  restricted  to  what  is 
indictable,  but  it  includes  whatever  is  contrary  to  or  reprehensible 
under  any  law,  civil  or  criminal.  And  still  it  could  uot  be  laid 
down  that  every  death  which  proceeds  from  an  unlawful  act  is  a 
felonious  homicide. 

3.  Moral  Wrong. — The  doctrine  is  believed  to  be  without  ex- 
ceptions that  an  act  which  is  simply  wrong  in  morals,  but  not 
taken  cognizance  of  by  the  law  as  a  violation  of  any  civil  or 
criminal  obligation  or  duty,  if  from  it  the  death  of  a  human  being 
casually  results,  will  not  sustain  an  indictment  for  felonious  hom- 
icide. Indeed,  we  are  here  reasoning  in  a  circle ;  for  if  the  law 
made  the  force  punishable,  whether  under  the  name  of  felo- 
nious homicide  or  any  other,  it  would  not  be  lawful.  For 
example,  — 

4.  Neglect  without  Duty.  —  If  one  neglects  to  do  an  act  the  do- 
ing whereof  would  save  life,  in  violation  of  a  social  and  moral  but 
not  of  a  legal  duty,  —  as,  where  he  knows  a  murder  is  about  to  be 
committed,  or  witnesses  its  commission,  yet  takes  no  steps  to  pre- 
vent it,^  —  he  does  not  become  a  felon  though  the  death  of  a  hu- 
man being  is  consequent  upon  his  neglect.  Other  illustrations 
will  appear  as  we  proceed.    Thus,  — 

I  And  see  Chichester's  Case,  Alejn,  12.  for  the  law  does  make  this  neglect  a  pan- 

*  VoL  I.  §  564  (2).  ishable    misdemeanor,  but    our    modern 

*  Ante,  §  172  (2),  178  (2,  3),  181  (1).  books  record  no  instance  of  an  indict- 

*  Vol.  I.  §  633  (I),  717  (1),  721.  This  ment  for  it.  It  is  neither  murder  nor 
illiiatration  mav  be  deemed  not  perfect;  manslaughter. 
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§  643.  Neglect  to  employ  Midwife.  —  Where  a  girl  eighteen 
years  old  was  taken  in  labor  at  the  house  of  her  stepfather  during 
his  absence,  and  the  mother  omitted  to  procure  a  midwife,  yet 
there  was  no  evidence  of  her  having  the  means  to  pay  for  the  ser- 
vices, but  from  the  want  of  them  the  girl  died,  it  was  held  that 
this  mother  was  not  under  the  legal  duty  to  procure  a  midwife; 
therefore  she  could  not  be  convicted  of  manslaughter.^    Yet  if  the 


'  Reg.  17.  Shepherd,  Leigh  &  C.  147. 
Erie,  C.  J.  in  delivering  the  opinion  of 
the  judges,  said :  "  It  is  important  that 
the  boundaries  of  crime  should  be  well 
defined.  They  are  not  so  definite  as  thej 
might  be  in  cases  of  negligence ;  and  our 
duty  is  to  consider  and  see  whether  there 
are  any  facts  here  to  bring  this  case 
within  the  principle  of  any  of  the  cases 
where  the  omission  of  a  duty  resulting  in 
death  has  been  held  to  be  manslaughter. 
The  facts  of  the  case  are  that  the  pris- 
oner did  not  procure  the  aid  of  a  midwife 
for  her  daughter  during  childbirth.  In 
consequence  of  her  omitting  to  do  so,  a 
difficulty  occurred  and  death  ensued. 
Was  there  a  breach  of  duty  for  which 
she  would  be  responsible  in  a  criminal 
court  in  not  obtaining  that  aid  ?  We 
must  take  it  that  if  she  had  used  ordi- 
nary care,  she  would  have  procured  the 
attendance  of  a  midwife ;  that  she  knew 
where  a  midwife  could  be  found;  and 
that  if  the  midwife  had  been  summoned, 
she  would  have  attended.  Of  course 
her  skill  must  have  been  paid  for;  and 
there  is  no  evidence  that  the  woman  had 
the  means  at  her  command  of  paying  for 
that  skill.  The  midwife  would  probably 
have  attended  without  being  paid.  Yet 
the  prisoner  cannot  be  criminsilly  respon- 
sible for  not  asking  for  that  aid  which 
perhaps  might  have  been  given  without 
compensation.  Aid  of  this  kind  is  not 
always  required  in  childbirth  ;  and  some- 
times no  ill  consequences  result  from  its 
absence.  Here,  however,  it  was  wanted 
and  was  not  applied.  These  facts  do  not 
seem  to  me  to  fall  within  the  principle  of 
any  of  the  cases  that  have  been  cited. 
The  cases  wliere  the  person  whose  death 
is  caused,  has  been  brought  into  circum- 
stances where  he  cannot  help  himself, 
as  by  imprisonment  by  the  act  of  the 
party  charged,  are  clearly  distinguishable. 
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There  the  persons  imprisoned  are  help- 
less; and  their  custodians,  by  the  fact 
of  their  being  so,  have  charged  them- 
selves with  the  support  of  their  prison.- 
ers.  The  case  of  parent  and  child  of 
tender  years  is  also  distingaishable,  as 
are  the  other  cases  where  such  a  dutj 
is  imposed  by  law  or  contract,  as  in  the 
case  of  master  and  apprentice.  Here 
the  girl  was  beyond  the  age  of  child- 
hood, and  was  entirely  emancipated. 
Then,  being  in  the  prisoner's  house,  she 
is  brought  to  bed,  and  the  mother  omits 
to  procure  her  a  midwife.  I  cannot  find 
any  authority  for  saying  that  that  was 
such  a  breach  of  duty  as  renders  her, 
in  the  event  which  ensued,  liable  to  the 
consequences  of  manslaughter."  And 
Williams,  J.  observed :  **  No  doubt  the 
prisoner  is  morally  guilty ;  but  legaUy 
she  is  not  punishable."  p.  154-156.  Neg- 
lect to  supply  Food  to  Servant.  —  In  a 
later  case,  it  was  held  that  a  mistress  is 
not  criminally  responsible  for  the  death 
of  her  servant,  caused  by  neglecting  to 
supply  proper  food  and  clothing,  unless 
the  latter  is  helpless  and  unable  to  take 
care  of  herself,  or  so  under  the  control  of 
the  former  as  to  be  unable  to  withdraw^ 
herself  therefrom.  Said  Erie,  C.  J. :  "  The 
law  clearly  is  that  if  a  person  has  the  cus- 
tody and  charge  of  another,  and  neglects 
to  supply  proper  food  and  lodging,  such 
person  is  responsible,  if  from  such  neglect 
death  results  to  the  person  in  custody  ; 
but  it  is  also  equally  clear  that  when  a 
person  having  the  free  control  of  her 
actions,  and  able  to  take  care  of  herself, 
remains  in  a  service  where  she  is  starved 
and  badly  lodged,  the  mistress  is  not  crim- 
inally responsible  for  any  consequences 
that  may  ensue."  Reg.  v.  Smith,  Leigh 
&  C.  607,  624,  625.  I  do  not  propose  to 
question  the  correctness  of  this  decision, 
but  the  latter  half  of  the  sentence  quoted 
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law  had  cast  on  the  mother  tiiis  duty,  and  she  had  possessed  the 
ability  to  perform  it,  she  would  have  been  adjudged  guilty  of  an 
indictable  homicide.^  In  the  eye  of  morality,  the  duty  was  upon 
her,  and  practically  she  had  the  means  of  discharging  it,  therefore 
we  hold  her  to  be  morally  guilty.  But  if,  in  morals,  as  in  law, 
she  had  been  under  no  duty  and  possessed  no  means,  she  would  be 
deemed  not  to  be  even  morally  responsible.  This  question  of  neg- 
lect is  discussed  in  our  first  yolume,'  and  in  Tarious  places  in  the 
present  chapter.^ 

§  644.  oiBoial  Homloldoi.  — There  are  circumstances  in  which 
the  taking  of  human  life  is  one  of  the  high  duties  of  persons  in 
office.  And  though  this  duty  is  not  to  be  sought,  its  performance, 
like  that  of  all  others,  is  truly  commendable  ;  it  should  nerer  be 
made  ground  of  reproach.^  Of  course,  in  these  circumstances, 
the  force  which  caused  the  death  was  not  unlawful,  therefore  the 
homicide  is  not  punishable.    Again,  — 

§  645.  1.  Reaistiiis  Felony.  — It  is  lawful  to  resist,  by  whatever 
force  is  necessary,  one  who  is  attempting  to  commit  a  felony ; 
hence  a  person  making  such  lawful  resistance  —  in  other  words, 
doiug  nothing  unlawful  —  is  not  punishable  though  he  takes  the 
felon's  life.  ^    And  — 

2.  Beif-defenoe.  —  The  same  is  true  when  one  causes  death  in 
the  lawful  exercise  of  his  right  of  self-defence.®    And  — 

3.  Mistaken  Self-defence.  —  If  a  man  honestly  and  without  fault 
or  carelessness  believes  the  facts  to  exist  which  render  self-defence 
necsessary,  it  is  lawful  for  him  to  act  on  such  appearances  (for  so 
every  one  of  us  is  by  mental  constitution  and  physical  conditions 
compelled  to  act  in  every  affair  of  life),  and  if  thus  he  kills  a  hu- 


twm  the  learned  Chief-Jiutice  may  con- 
vey an  erroneoiu  idea  to  a  reader  not  on 
his  guard.  If  a  girl,  wishing  to  end  her 
Ufe,  should  go  to  a  mistress  accnstoroed 
to  starve  and  ill-lodge  her  servants,  and 
the  mistress  should  employ  the  girl  know- 
ing of  this  wish,  and  should  rigorously 
carry  out  her  usual  course  with  an  ex- 
press view  to  fatal  consequences,  every 
hwyer  would  hold  her  to  be  guilty  of 
nraider,  the  same  as  though  she  had 
stabbed  the  servant  at  the  servant's  re- 
quest. Now,  assuming  the  above  real 
ease  to  be  decided  correctly,  where  is 
the  line  dividing  it  from  the  one  just 
supposed? 


1  See  the  last  note. 

*  Vol.  I.  f  313  et  seq. 

*  And  see,  particularly,  post,  §  669  et 
seq.  For  Nesleot  to  employ  Physiciana 
—  see  Vol.  I.  §  305  (2),  note;  Reg.  v. 
Morby,  8  Q.  B.  D.  571,  15  Cox  C.  C.  36. 

*  See  on  this  subject,  Foster,  267 ;  I 
Hale  P.  C.  496-502 ;  1  Hawk.  F.  C.  Curw. 
ed.  p.  80,  §  4  et  seq. ;  ante,  f  631  (2). 

»  Vol.  I.  §  843,  849,  853-855,  867,  874. 

«  Vol.  I.  §  305  (2),  348,  849,  850,  863, 
866  et  seq. ;  ante,  §  621, 622 ;  post,  §  698, 
707 ;  Weaver  t;.  Ward,  Hob.  134 ;  Ayers 
V.  S.  60  Missis.  709. 
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man  being  when  there  was  in  truth  neither  necessity  nor  occasion 
for  it,  still  the  law  imputes  to  him  no  crime.^  This  is  belieyed  to 
be  the  exact  rule ;  but  the  reader  will  see,  on  consulting  the 
places  cited  in  the  note,  that  the  judges  somewhat  differ  in  the 
terms  they  employ  for  stating  it,  and  some  would  doubtless  dis- 
card this  form  of  words. 

§  646.  Making  Arrests. — The  rights  and  duties  of  official  and 
non-official  persons  in  making  arrests  are  explained  in  '*•  Criminal 
Procedure."  *  Now,  if  one  doing  this,  whether  an  officer  or  private 
person,  keeps  within  the  bounds  of  the  law,  —  in  other  words,  if 
he  does  nothing  unlawful,  —  he  commits  no  crime  though  he 
causes  the  death  of  him  whom  he  is  attempting  to  arrest.^  More 
minutely,  — 

§  647.  Further  of  Homicides  in  making  Arrests  and  suppressing 
Disturbances :  — 

1.  KiiUng  at  and  after  Arrest.  —  When,  in  general,  one  refuses 
to  submit  to  arrest  after  being  touched  by  the  officer,  or  endeavors 
to  break  away  after  the  arrest  is  effected,*  he  may  be  lawfully 
killed,  provided  this  extreme  measure  is  necessary.*    And  — 

2.  Before  Arrest,  to  effect  it.  —  In  cases  of  felony,  the  killing  is 
justifiable  before  an  actual  arrest  is  made,  if  in  no  other  way  the 
escaping  felon  can  be  taken.*    So,  — 


1  Vol.  I.  §  305,  and  for  multitudes  of 
authorities  see  the  notes.  And  see  the 
long  note  to  §  303  a  ;  De  Arman  v.  S.  71 
Ala.  351 ;  S.  t;.  Spaulding,  34  Minn.  361 ; 
Panton  v.  P.  114  111.  505 ;  HoIIey  v.  S.  75 
Ala.  14. 

«  Crim.  Pro.  I.  §  155  et  seq. 

*  See,  also,  Vol.  I.  §  836  et  seq. 

^  As  to  what  constitutes  an  arrest,  see 
Jones  V.  Jones,  13  Ire.  448 ;  ante,  §  26  ( I ) ; 
Crim.  Pro.  I.  §  156  et  seq. 

«  1  Hale  P.  C.  481,  494-496 ;  1  Hawk. 
P.  C.  Curw.  ed.  p.  81,  82.  Russell  says  : 
"  In  all  cases,  whether  civil  or  criminal, 
where  persons  having  authority  to  arrest 
or  imprison,  and  using  the  proper  means 
for  that  purpose,  are  resisted  in  so  doing, 
they  may  repel  force  with  force  and  need 
not  give  back ;  and  if  the  party  making 
resistance  is  unavoidably  killed  in  the 
struggle,  this  homicide  is  justifiable."  1 
Russ.  Crimes,  3d  £ng.  ed.  665.  See  also 
p.  666,  667.  And  see  S.  v.  Anderson,  1 
Hill,  S.  C.  327 ;  Reg.  v.  Dadflon,  2  Den. 
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C.  C.  35,  Temp.  &  M.  385,  14  Jur.  1051, 1 
Eng.  L.  &  £q.  566,  commented  on  Vol.  L 
§  441 ;  S.  i;.  Roane,  2  Dev.  58 ;  U.  S.  r. 
Jailer  of  Fayette,  2  Abb.  U.  S.  265,  280; 
Calfielde's  Case,  1  Rol.  189 ;  MackaUey's 
Case,  9  Co.  65  a. 

8  Crim.  Pro.  I.  §  160 ;  1  Hale  P.  C.  481 ; 
Rex  V.  Finnerty,  1  Crawf.  &  Dix.  C.  C 
167,  note.  Hawkins  says:  "If  a  person 
having  actually  committed  a  felony,  will 
not  suffer  himself  to  be  arrested,  but  stand 
on  his  own  defence  or  fiy,  so  that  he  can- 
not possibly  be  apprehended  alive  by  those 
who  pursue  him,  whether  private  persons 
or  public  officers,  with  or  without  a  war- 
rant from  a  magistrate,  he  may  be  law- 
fully slain  by  them."  1  Hawk.  P.  C. 
Curw.  ed.  p.  81,  §  U.  And  an  officer - 
may  kill  an  innocent  person  who  will  not 
give  himself  up  on  a  warrant  for  felony, 
lb.  §  12;  1  Russ.  Crimes,  3d  Eng.  ed. 
666.  See  Duperrier  t^.  Dautrive,  12  La. 
An.  664. 
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3.  To  prevent  an  Bscape,  —  after  an  arrest  whether  for  felony 
or  misdemeanor,  or  during  an  imprisonment,  the  life  of  the  prisoner 
may  be  taken  if  necessary.^ 

4.  The  Old  Books,  —  on  this  sort  of  question,  are  commonly 
accepted  as  the  guides  to  the  modern  law ;  therefore,  for  the  reas- 
ons stated  in  a  preceding  chapter,*  we  shall  do  well  to  look  into 
Gabbett's  condensations  from  them ;  ^  thus,  — 

§  648.  KUling  a  Flying  Felon.  —  "  In  cases  of  felony,  if  the  felon 
fly  from  justice,  or  if  a  dangerous  wound  be  given,  it  is  the  duty  of 
every  man  to  use  his  best  endeavors  for  preventing  an  escape ; 
and  if  in  the  pursuit  the  felon  be  killed,  where  he  cannot  be  other- 
wise overtaken,  the  homicide  is  justifiable ;  and  the  same  rule 
holds  if  the  felon,  after  being  legally  arrested,  break  away  and  es- 
cape. But  if  he  may  be  taken  in  any  case  without  such  severity,  it 
is  at  least  manslaughter  in  him  who  kills  him ;  and  the  jury 
ought  to  inquire  whether  it  were  done  of  necessity  or  not."  * 

§  649.  Killing  one  flying  from  Hftiademeanor.  —  ^^  The  justifica- 
tion of  homicide  happening  in  the  arrest  of  persons  charged  with 
misdemeanors,  or  breaches  of  the  peace,  is  subject  to  a  different 
rule;  .  .  .  for,  generally  speaking,  in  misdemeanors  it  will  be 
murder  to  kill  the  party  accused,  for  flying  from  the  arrest,  though 
he  cannot  otherwise  be  overtaken,  and  though  there  be  a  warrant 
to  apprehend  him ;  but  under  circumstances  it  may  amount  only 
to  manslaughter,  if  it  appear  that  death  was  not  intended.^  In 
some  instances,  however,  of  flight  in  cases  of  flagrant  misde- 
meanors, such  as  that  of  a  dangerous  wound  given,  the  killing 
may  be  justified  if  the  party  cannot  be  otherwise  overtaken ;  but 
this  is  founded  upon  a  presumption  that  the  offence  may  turn  out 
to  be  a  felony."  ^ 

§  650.  1.  Killing  one  resisting  Arrest  for  Misdemeanor.  —  "  But 
in  misdemeanors  and  breaches  of  the  peace,  as  well  as  in  cases  of 
felony,  if  the  officer  meet  with  resistance,  and  the  offender  is 
killed  in  the  struggle,  the  killing  will  be  justified."  ^ 

2.   Jailer,  fto.,  killing,  being  resisted. — <' Jailers  and  their  offi- 

1  Orira.  Pro.I.§  161 ;  Jackson  v.  S.  76  •  1  Hale  P.  C.  481 ;  Foster,  271. 

Ga.  473.  ^  1  East  P.  C.  302 ;  1  Gab.  Crim.  Law, 

s  Ante,  §506  (1).  484. 

«  I  Gab.  Crim.  Law,  482, 484-487.    See  ^  2  Hale  P.  C.  1 17 ;  1  East  P.  C.  302, 

ante,  |  506  (2).  303 ;  1  Gab.  Crim.  Law,  484. 

«  1  East  P.  C.  298;  1  Gab.  Crim.  Law, 
482. 
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cers  are  under  the  same  special  protection  that  other  ministers  oi 
justice  are  ;  and,  therefore,  if  in  the  necessary  dischai^  of  theii 
duty  they  meet  with  resistance,  whether  from  prisoners  in  civii  oi 
criminal  suits,  or  others  in  behalf  of  sach  prisoners,  they  are  not 
obliged  to  retreat  so  far  as  they  can  with  safety ;  bnt  may  freely 
and  without  retreating,  repel  force  by  force.  And  if  the  party  sc 
resisting  happens  to  be  killed,  this,  on  the  part  of  the  jailer  or  hif 
officer  or  any  person  coming  in  aid  ot  him,  will  be  justifiable  hom- 
icide.1  But  an  assault  upon  a  jailer  which  would  warrant  hioi 
(apart  from  any  personal  danger)  in  killing  a  prisoner,  must 
it  should  seem,  be  such  from  whence  he  miglit  reasonably  appro 
hend  that  an  escape  was  intended  which  he  could  not  otherwisf 
prevent ;  for  jailers,  like  other  ministers  of  justice,  are  bound  nol 
to  exceed  the  necessity  of  the  case  in  the  execution  of  their  of- 
fices ;  and  accordingly  the  law  upon  this  subject,  as  laid  down  bj 
Sergeant  Hawkins,  is  that  if  a  criminal  endeavoring  to  break  thejaii 
assaults  the  jailer,  the  latter  may  lawfully  kill  him  in  the  affray."  ' 
§  651.  KUllnc  to  effect  Arrest  In  CItU  Biilt.  —  "As  to  arrest« 
in  civil  suits,  if  the  party  against  whom  the  process  has  issued  fl^ 
from  the  officer,  and  be  killed  by  him  in  the  pursuit,  this,  accord- 
ing to  Lord  Hale,  is  murder;  there  being  no  assault  or  rescae 
which  would  make  it  a  case  of  homicide  te  defendendo.  Bat  ii 
rather  seems  that  Lord  Hale  intended  only  to  speak  of  the  offi- 
cer's intentionally  killing  the  defendant  in  bis  Sight;  and  Mr. 
Justice  Foster  says  it  will  be  murder  or  manslaughter  as  circum- 
stances may  vary  the  case ;  for  if  the  officer  in  the  heat  of  the 
pursuit  and  merely  in  order  to  overtake  the  defendant  should 
trip  up  his  heels,  or  give  him  a  stroke  with  an  ordinary  cudgel, 
or  other  weapon  not  likely  to  kill,  and  death  should  unhappily 
ensue,  this  will  not  amount  to  more  than  manslaughter,  —  the 
blood  being  heated  in  the  pursuit,  and  do  signal  mischief  in- 
tended ;  though,  if  he  should  make  use  of  a  deadly  weapon,  it  will 
amount  to  murder.'  The  case  of  a  defendant  flying  after  an  arrest 
actually  made,  or  out  of  custody  in  execution  for  debt,  seems  to  be 
governed  by  the  same  rules  as  where  the  party  flies  to  avoid  aa 
arrest ;  but  certainly,  notwithstanding  the  case  reported  by  RoUe 
to  the  contrary,  if  resistance  be  made,  the  person  having  authority 

>  Faster,  SSI.  i  Hale  P.  C.  496;  1  Eut  P.  C.  331 ;  I 

»  1  Hawk.  P.  C.  Cnrw.  ed.  p.  81,  j  13 ;    0«b.  Crim.  Law,  485, 

*  I  Hale  P.  C.  461 ;  Foeier,  STI. 
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to  arrest  or  retake  may  repel  force  with  force,  and  need  not  give 
back ;  and  if  death  unavoidably  ensue  in  the  struggle,  be  will  be 
justified."  ^    Leaving  now  these  extracts, — 

§  652.    Killing    One   making   Arrest.  —  An    offender   whom    BXk 

officer  or  private  person  is  lawfully  proceeding  to  arrest,  has  no 
more  right  to  kill  such  pursuer  than  to  kill  any  other ;  and  to  do  it, 
with  due  knowledge  of  the  facts,  is  murder.'  Even  where  the 
arresting  person  is  proceeding  unlawfully,  —  as  where,  he  being  an 
officer,  the  process  is  so  defective  as  to  be  null,  or  he  exceeds  his 
authority,*  or  undertakes  to  arrest  for  a  past  misdemeanor  with- 
out any  warrant,* — if  he  kills  the  arresting  person  he  commits 
the  less  grave  felonious  homicide,  manslaughter.^ 

§  658.  shilling  in  Interference  in  Breaches  of  Peace.  — When:  there 
is  a  quarrel  between  persons  who  have  come  to  blows,  or  a  riot,  or 
other  public  breach  of  the  peace,  the  duty  is  imposed  on  evecy  pri- 
vate person,®  especially  therefore  on  every  officer,  to  interfere  in  a 
proper  manner,  and  separate  the  combatants  or  suppress  the  dis- 
turbance. And  if  after  one  under  this  duty  gives  nottice  of  his 
object  in  interfering,  the  disturbers  fall  on  and  kill  him,  they 
commit  a  felonious  homicide  of  the  higher  kind  called  murder ; 
while,  if  he  does  not  give  notice,  the  killing  is  a  felonious  homicide 
of  the  lower  kind  called  manslaughter.*^  And  a  mere  private 
person,  thus  interfering,  may  even  justify  the  killing  o£  a  rioter, 
if  it  was  inevitable.^ 

§  654.  Notice  of  olBcial  Character.  —  The  books  appear  not 
quite  distinct  as  to  whether  or  not  an  officer,  interfering  with  dis- 

1  1  Hale  p.  C.  494;  Calfielde't  Case,  1  *  RafFerty  v,  P.  12  Cex  C.  C.  €17; 

RoL  189;  1  East  P.  C.  307;  1  Gab.  Crim.  Reg.  v,  Lockley,  4  Post.  &  F.  155. 

Law,  486,  487.  «  Reg.  v.  Chapma^,  12  Cox  C.  C.  4,  2 

'  Mockabee  o.  C.  78  Ky.  880;  Croom  Eng.  Rep.  160. 

V.  S.  85  Ga.  718,  21  Am.  St.  179 ;  Vol.  I.  »  Vol.  I.  §  868  (2>;  Clink  Pro.  L  §  162 ; 

{  868  et  aeq. ;  1  Hawk.  P.  C.  Curw.  ed.  p.  Lyon  v.  S.  22  Ga.  399 ;  Mockabee  t;.  C. 

81,  §  14 ;  Rex  v.  Edmeada,  3  Car.  &  P.  .  sapra.    See  Briggs  v.  C.  82  Va.  554. 

390;  Tom  r.  8.  8  Humph.  86;   Rex  9.  «  Crim.  Pro.  I.  §  165-167. 

Woolmer,  1  Moody,  334 ;  Rex  v.  Whit-  ^  Rex  v.  TomsoD,  J.  Kel.  66 ;  Ashton's 

home,  3  Car.  &  P.  394 ;  Rex  v.  Baker,  1  Case,  12  Mod.  256 ;  Rex  v.  Keat,  5  Mod. 

Leach,  112, 1  East  P.  C.  323 ;  Rex  v.  Ball,  288,  292 ;  Reg.  t*.  Hagan.  8  Car.  &  P.  167 ; 

1  Moody,  330 ;  Rex  v.  Ball,  1  Moody,  333 ;  S.  v.  Ferguson,  2  Kill,  S.  C.  619, 27  Am.  D. 

Mackaley's  Case,  Cro.  Jac  279 ;  s.  c.  nom.  412.    And  see  Reg.  v,  Mabel,  9  Car.  &  P. 

Mackalley's  Case,  9  Co.  65  a ;  Pew's  Case,  474  ;  C.  ».  Mitchell,  1  Va.,Ca8.  116 ;  Reg. 

Cio.  Car.  183;  Rex  r.  Ford,  Rnss.  &  Ry.  v.  Lockley,  4  Post.  &  F.  155;  1  Hawk. 

829;  P.  V.  Pool,  27  Cal.  572;  Reg.  v.  Por-  P.  C.  Curw.  ed.  p.  81,  §  14,  p.  101,  §  48- 

ter,  12  Cox  C.  C.  444,  5  Eng.  Rep.  497.  60;  Crim.  Pra  L  §  183. 

And  see  Reg.  v.  Price,  8  Car.  &  P.  282.  >  Pond  v.  P.  8  Mich.  150  ;■  post,  §  655. 
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turbers  of  the  peace,  or  making  arrests,  must  give  notice  of  his 
official  character.^    Of  course,  he  need  not  if  the  thing  he  is 
doing  is  such  as  is  lawful  in  any  private  person.     And  when 
it  is  not,  the  notice  would  in  most  cases  be  unnecessary,  because 
his  official  character  is  presumed  to  be  known.*    Yet  in  excep- 
tional circumstances  this  would  not  be  so,^  and  there  is  authority 
for  holding  that  to  render  the  killing  of  an  officer,  acting  either 
by  right  of  his  office  or  under  a  warrant,  murder,  when  he  inter- 
feres in  an  affray,  he  must  have  given  some  notice  of  his  being 
an  officer,  and  of  his  object  in  interfering.    ^  But  in  these  cases, 
a  small  matter  will  amount  to  a  due  notification."  ^    On  the  other 
hand,  in  an  old  case  we  read :  ^^  It  was  held,  per  totam  curiam^ 
that  if  upon  an  affray  the  constable  and  others  in  his  assistance 
come  to  suppress  the  affray,  and  preserve  the  peace,  and  in  exe- 
cuting their  office  the  constable  or  any  of  his  assistants  is  killed, 
it  is  murder  in  law  although  the  murderer  knew  not  the  party  that 
was  killed,  and  although  the  affray  was  sudden ;  because  the  con- 
stable and  his  assistants  came  by  authority  of  law  to  keep  the 
peace,  and  prevent  the  danger  which  might  ensue  by  the  breach 
of  it ;  and  therefore  the  law  will  adjudge  it  murder,  and  that  the 
murderer  had  malice  prepense,  because  he  set  himself  against  the 
justice  of  the  realm.     So,  if  the  sheriff  or  any  of  his  bailiffs  or 
other  officers  is  killed  in  executing  the  process  of  the  law,  or  in 
doing  his  duty,  it  is  murder ;  the  same  law  of  a  watchman,  who 
is  killed  in  the  execution  of  his  office."  ^ 

§  655.  1.  Manner  of  Interference.  —  Persons  separating  those 
engaged  in  a  fight,  or  persons  otherwise  preserving  the  peace, 
must  themselves  abstain  from  undue  measures.    Thus, — 

2.  Kming  with  Club.  —  Two  men  coming  to  blows,  a  third  dis- 
mounted from  his  horse,  armed  himself  with  a  club,  interposed 
between  them,  and  killed  one  of  them ;  and  he  was  held  not  to 
be  within  the  protection  cast  over  those  who  prevent  breaches  of 
the  peace,  but  to  be  guilty  of  murder.®    And  — 

1  See  Crim.  Pro.  I.  §  189-192.  >  Groom  o.  S.  85  Ga.  718,  21  Am.  St. 

'  See,  as  fumiBhiDg  an    explanation  179. 

possibly  a  little  different,  Stanley's  Case,  <  Rex  v.  Gordon,  1  East  P.  C.  315, 352 ; 

J.  Kel.  86.     The    doctrine    concerning  and  see  lb.  p.  316,318;  Groom  9.  S.  sapnu 

ignorance  of  fact,  stated  Vol.  I.  §  305,  *  Yong^s  Gase,  4  Go.  40  a. 

should  not,  however,  be  overlooked,  as  >  Johnston's  Gase,  5  Grat.  660.     And 

it  bears  upon  this  question.     And  see  see  Gonner  v.  S.  4  Yerg.  137,  26  Am.  D. 

Foster,  810,  811 ;   1  Hawk.  P.  C.  Gurw.  217 ;  P.  v.  Cole,  4  Par.  Cr.  35. 
ed.  p.  101,  §  50. 
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8.  Officer  needlessly  knocking  down.  —  A  policeman,  while  he 
may  laj  his  hand  gently  on  one  playing  music  in  a  street,  attract' 
ing  a  crowd,  and  request  him  to  move  along,  or  if  necessary  may 
slightly  push  him  to  give  effect  to  the  request,  has  no  right  there- 
fore to  inflict  on  him  a  blow  and  knock  him  down.^    Still,  — 

4.  Killing  necessary.  —  If  rioters  and  other  like  offenders  stand 
their  ground,  and  only  by  killing  them  can  the  disorder  be  sup- 
pressed, they  who  do  it  are  justified.* 

§  656.   Further  of  the  General  Doctrine :  — 

Seturning  now  to  the  inexact  doctrine  with  which  this  sub- 
title opened,^  and  continuing  our  efforts  to  give  it  precision,  — 

1.  Lawful  Force  to  Unlawful  Extreme.  —  A  force  lawful  in  mod- 
eration may  become  unlawful  by  the  extent  to  which  it  is  car- 
ried ;  then,  if  one  goes  to  this  extreme,  he  is  indictable  should 
death  follow.    Thus, — 

2.  Cliastisement.  —  A  parent  may  inflict  just  and  reasonable 
correction  on  his  child,^  but  never  death ;  consequently  he  must 
not  employ  a  force  calculated  to  produce  death.  If  he  does,  and 
this  result  follows,  he  is  indictable  for  the  homicide.^    Again,  — 

3.  Defence  of  Property.  —  One  may  defend  his  property,  not 
speaking  now  of  his  castle,^  by  a  limited  force,  not  to  the  taking 
of  the  aggressor's  life.^  Therefore  if  he  does  therein  take  life,  he 
is  punishable  for  the  homicide.®    Whence  we  infer  that,  — 

4.  Attempt.  —  If,  in  defending  mere  property,  he  exhibits 
loaded  fire-arms  or  other  like  weapons,  intending  to  use  them 
should  the  emergency  arise,  he  incurs  the  guilt  of  attempting  a 
felonious  homicide  when,  through  fear,  the  aggressor  desists. 
This  proposition  is  in  reason  just,  but  it  seems  to  be  neither 
upheld  nor  overturned  by  direct  adjudication.® 

§  666  a,  1.  Unlawful  Force. — ^^If  a  lawful  force  carried  too  far  will 
render  the  party  employing  it  a  felon  should  death  accidentally 
follow,  much  more  will  a  force  adequate  in  degree  and  wholly  un- 

1  Reg.  V.  Hagan,  8  Car.  &  P.  167.    And  Case,  Skin.  666.    As  to  what  homicides 

see  Reg.  v.  Jones,  9  Car.  &  P.  258.  of  this  sort  are  murder  and  what  man- 

9  1  Hawk.  P.  C.  Corw.  ed.  p.  81,  §  U ;  slaughter,  see  post,  §  683-685,  690. 
ante,  §  648  et  seq.,  653.  ^  Vol.  I.  §  858,  859. 

s  Ante,  §  629.  ?  Vol  I.  §  861,  863,  875. 

*  Vol.  I.  f  880,  881 ;  post,  §  663.  »  Vol.  I.  §  876. 

0  Gre/'s  Case,  J.  KeL  64.    The  same         »  See  P.  v.  Honshell,  10  Cal.  83 ;  Pond 

principle  applies  to  other  persons  stand-  v.  P.  8  Mich.  150;  P.  v.  Payne,  8  Cal. 

ing  in  loco  parentis.    Grey's  Case,  snpra;  341. 
8.  c.  nom.  Gray^B  Case,  J.  KeL  133 ;  Keat's 
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lawful.  And  as  already  explained,-^  "  unlawful "  is  not  restricted 
in  this  connection  to  "  indictable."    Thus,  — 

2.  injary  to  Girl  with  her  Consent.  —  If  a  man,  to  render  prac- 
ticable a  lustful  commerce  with  a  girl,  employs  with  her  consent 
artificial  means  whereby  is  inflicted  a  wound  which  causes  her 
death,  he  and  those  assisting  him  are  guilty  of  manslaughter.^ 

§  656  h.  1.  Carelessness.  —  Into  the  case  last  put,  something 
of  the  element  of  carelessness  entered.  We  saw,  in  the  first  vol- 
ume,^ some  illustrations  of  the  carelessness  which,  if  accidentally 
resulting  in  death,  will  create  the  guilt  of  felonious  homicide. 
Thus,  — 

2.  Indiscriminate  Use  of  Fire-arms.  —  In  an  old  case,  '^  the  de- 
fendant came  to  town  in  a  chaise,  and  before  he  got  out  of  it  he 
fired  his  pistols,  which  by  accident  killed  a  woman,"  and  it  was 
held  to  be  manslaughter.^  All  acts  of  this  general  sort,  from 
which  death  unintended  proceeds,  subject  the  doer  to  punishment 
for  felonious  homicide  ;  ^  as,  ^'  if  a  man  take  a  gun,  not  knowing 
whether  it  is  loaded  or  unloaded,  and  using  no  means  to  ascer- 
tain, and  fire  it  in  the  direction  of  any  other  person,  and  death 
ensues,  he  is  guilty  of  manslaughter."  ^  And  it  may  be  murder 
where  a  man  fires  a  pistol  into  the  window  of  a  car  in  which  he 
knows  there  are  passengers,  and  kills  one.^  Even  to  do  a  danger- 
ous thing  in  sport,  or  to  play  at  a  dangerous  sport,  and  thereby 
unintentionally  to  inflict  death,  —  as,  where  one  brandishes  a 
loaded  and  self-cocking  revolver  in  a  room  in  which  there  are 
other  persons  and  accidentally  kills  one,^  or  where  one  in  play 
with  a  loaded  pistol  kills  his  companion  who  tells  him  to  shoot,^ 
—  is  manslaughter.  Much  more  is  it  a  felony  where  one  in  an 
angry  manner  points  a  pistol  at  another,  and  it  goes  off  causing 
his  death.io    But  — 

8.  Under  Duty.  —  If  a  man  has  a  duty  to  discharge,  as  in  mili- 
tary drill,  the  same  consequence  will  not  always  follow  when 
death  accidentally  results  from  the  use  of  a  fire-arm."    Again, — 

4.  A  Careless  Driving  —  follows  the  same  rule  as  a  careless  use 

1  Ante,  §  642  (2).  «  Keating,  J.  in  Reg.  v,  Campbell,  II 

«  S.  V.  Center.  85  Vt.  878.  Cox  C.  C.  328,  324. 

«  VoL  I.  §  814,  321.  7  Aiken  v.  S.  10  Tex.  Ap.  610. 

«  IjL&iL  V,  Bnrton,  1  Stra.  481.  ^  S.  p.  Emery,  78  Mo.  77, 47  Am.  R.  92. 

>  Sparks  v,  C.  3  Bush,  111,  96  Am.  D.  •  S.  v.  Vines,  93  N.  C.  493,  53  Am.  R. 

196 ;  Golliher  t;.  C  2  Dny.  163, 87  Am.  D.  466. 

493;  Reg.  v.  Jones,  12  Cox  C.  C.  628,  10  ^  8.  v.  Dngan,  1  Honst.  Crim.  568. 

£ng.  Rep.  510.  ^  Reg.  v.  Hutchinson,  9  Cox  C.  C.  555. 
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of  fire-arms.    One  who  thereby  runs  oyer  another,  and  thus  unin- 
tentionally takes  his  life,  commits  a  felony.^ 

§  657.  Bommary.  —  The  doctrine  in  brief  is,  that  any  employ* 
ment  of  unlawful  force,  whereby  the  life  of  a  human  being  is 
taken,  whether  this  result  was  intended  or  not,  will  subject  the 
doer  to  indictment  for  a  felonious  homicide.^  A  force  of  a  kind 
not  under  the  circumstances  lawful  ^  is  within  this  condemnation, 
however  accidental  the  death  may  be.  If,  being  of  the  lawful 
sort,  it  is  employed  to  an  extent  unlawful,  it  is  the  same  as 
though  it  were  unlawful  in  kind.  Therefore  a  full  exploration 
of  this  question  would  reach  into  every  department  of  legal  sci- 
ence, and  exhaust  the  whole.-  But,  to  repeat  in  part,  firing  a 
loaded  gun  into  a  travelled  way,^  or  at  a  person  supposed  to  be 
too  far  distant  to  be  reached  by  it,^  or  discharging  loaded  fire- 
arms in  any  careless  manner  for  the  purpose  of  frightening 
another,®  or  performing  an  operation  meant  merely  to  procure 
an  abortion,^  or  administering  a  deleterious  drug,®  or  correcting 
with  an  improper  instrument  one  under  subjection,®  or  correcting 
sach  a  one  by  too  severe  a  punishment,^^  or  forcing  a  person  to 
perform  any  act  dangerous  to  life,"  or  entering  in  anger  into  a 
struggle  by  fighting  or  otherwise,^  or  an  afifray,^  or  committing 
any  other  breach  of  the  peace,^*  or  doing  any  other  thing  not  war- 
ranted by  the  law,^* — is  such  a  wrongful  exhibition  of  elements 
unlawful  as  subjects  the  party  putting  them  in  motion  to  the 
charge  of  felonious  homicide  if  death,  however  unintended,  fol- 
lows.   Or,  — 

^  Lee  V,  8.  1  Coldw.  62;  Reg.  v.  Dal-  Gray's  Case,  J.  KeL  133 ;   Keat's  Case, 

loway,  2  Cox  C.  C.  273.  Skin.  666;  ante,  §  656  (2). 

»  See  ante,  §  620 ;   Spies  v,  P.  122  lU.  "  Post,  §  663,  683-685. 

1, 3  Am.  St.  320,  322.  "  Reg.  v.  Pitts,  Car.  &  M.  284 ;  U.  8.  v, 

'  Ante,  §  656.  Freeman,  4  Mason,  505.    And  see  Reg.  v» 

*  P.  V.  Fuller,  2  Par.  Cr.  16.  Marriott,  8  Car.  &  P.  425. 

»  StndstiU  V.  S.  7  Ga.  2.  "  Reg.  t;.  Canniff,  9  Car.  &  P.  359 ;  8. 

•  S.  p.  Roane,  2  Dev.  58 ;  Collier  v.  8.  v.  Underwood,  57  Mo.  40 ;  Reg.  v.  Caton, 
39  Ga.  31,  99  Am.  D.  449.    And  see  Penn-  12  Cox  C.  C.  624,  10  Eng.  Rep.  506. 
sylrania  v.  Lewis,  Addison,  279;  Erring-  "  S.  r.  Hudson,  59  Mo.  135. 

ton's  Case,  2  Lewin,  217 ;  Rex  v.  Sullivan,  "  Reg.  v,  Harrington,  5  Cox  C.  C.  231 ; 

7  Car.  &  P.  641 ;  Rex  v.  Conner,  7  Car.  &  Reg.  v.  Young,  10  Cox  C.  C.  371. 

P.  438.  ^*  Chichester's  Case,  Aleyn,  12 ;  Reg.  v» 

7  See  cases  cited  ante,  §  641 ;  post,  Murton,  3  Fost.  &  F.  492 ;  Reg.  v.  Tur- 

§  691 ;    Yundt  ».  P.  66  111.  372 ;   8.  v.  ner,  4  Fost.  &  F.  339 ;   Reg.  v.  Towers, 

Moore,  25  Iowa,  128,  95  Am.  D.  776.  12  Cox  C.  C.  530,  8  Eng.  Rep.  585 ;  Reg. 

*  Cases  cited  ante,  §  641 ;  8.©.  Barker,  v.  Horsey,  3  Fost.  &  F.  287;  Reg.  v, 
28  Ohio  St  583,  584.  Gardner,  1  Fost.  &  F.  669 ;  Reg.  v.  Lee> 

•  Grey's  Case,  J.  KeL  64;  B.  o.  nom.  4  Fost.  &  F.  63. 
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§  658.  In  Other  WordB,  —  we  may  sum  up  the  doctrine,  thus : 
Whenever  a  man  commits  anj  offence  where  the  doing  is  malum 
in  86 J  and  not  merely  malum  prohibitum  ;  ^  or  distinctly  violates 
or  neglects  to  do  a  plain  duty,  imposed  either  by  law  or  by  con- 
tract;^ or  does  an  injurious  act  in  mere  wanton  sport,^  —  if 
death  follows  as  a  consequence  not  too  remote,  and  if  the  act 
itself,  or  the  omission,*  is  not  too  insignificant,* — the  party  caus- 
ing the  death  will  be  guilty  of  either  murder  or  manslaughter 
according  to  the  circumstances  of  the  case.  It  will  be  useful, 
however,  to  follow  these  more  general  views  with  some  which 
are  more  specific. 

§  659.  Neglect:^  — 

Doctrine  defined.  —  One  who  by  omitting  to  discharge  a  legal 
duty  causes  the  death  of  a  human  being,  is  guilty  of  a  felonious 
homicide,  but  it  is  otherwise  where  the  omission  is  of  a  mere 
moral  or  social  duty.^    To  illustrate, — 

§  660.  1.  Neglecting  ChUd  or  Apprentice.  —  If  a  man  neglects 
to  supply  his  legitimate  child  with  suitable  food  and  clothing,^  or 
suitably  to  provide  for  his  apprentice  whom  he  is  under  a  legal 
obligation  to  maintain,  and  the  child  or  apprentice  dies  of  the 
neglect,  he  commits  a  felonious  homicide.^  But  his  wife,  if  she 
does  the  same  thing,  even  toward  her  own  offspring,  does  not  incur 
this  guilt ;  because  the  law  casts  the  duty  of  maintenance  on  him 
alone,  not  at  all  on  her,  who  stands  in  this  respect  in  no  other 
relation  to  him  than  a  mere  servant.^®    Again,  — 

2.  Neglecting  Idiot  Brother.  —  The  law  imposes  on  a  man  no 


1  Vol.  I.  §  331-333. 
3  Chichester's  Case,  Alejn,  12;  ante, 
§  643 ;  post,  §  659  et  seq.,  665. 

*  Pennsylvania  v.  Lewis,  Addison,  279 ; 
Rex  V.  Sullivan,  7  Car.  &  P.  641 ;  Erring- 
ton's  Case,  2  Lewin,  217;  S.  v.  Roane,  2 
Dev.  58. 

*  Ante,  §  642 ;  post,  §  659  et  seq. ; 
Reg.  V,  Packard,  Car.  &  M.  236 ;  Gore's 
Case,  9  Co.  81  a. 

A  Vol.  I.  §  212  et  seq.,  334 ;  post,  §  668. 

*  For  more  on  this  subject,  see  Vol.  I. 
S  313  et  seq. ;  ante,  §  643. 

T  Vol.  I.  §  217,  314,  321 ;  Reg.  ». 
Hughes,  Dears.  &  B.  248,  7  Cox  C  C. 
801 ;  Reg.  v.  Lowe,  3  Car.  &  K.  123,  and 
Mr.  Bennett's  note  in  1  Ben.  &  H.  Lead. 
Cas.  49 ;  Reg.  v.  Haines,  2  Car.  &  K.  368 ; 
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Anderson  t;.  S.  27  Tex.  Ap.  177, 11  Am. 
St.  189 ;  ante,  §  642  (3,  4),  643  and  note. 

8  Vol.  L  §  883,  884. 

*  Rex  V.  Squire,  1  Rubs.  Crimes,  3d 
Eng.  ed.  490 ;  Reg.  r.  Crumpton,  Car.  & 
M.  597 ;  Rex  v.  Self,  1  Leach,  137,  1  East 
P.  C.  226 ;  Reg.  v.  Bubb,  4  Cox  C.  0.  455 ; 
Reg.  17.  Conde,  10  Cox  C.  C.  547.  See 
Reg.  V.  Waters,  Temp.  &  M.  57,  I  Den. 
C.  C.  356,  13  Jur.  130,  18  Law  J.  n.  s. 
M.  C.  53;  Reg.  v.  Renshaw,  11  Jur.  615, 
616 ;  Reg.  v.  Marriott,  8  Car.  &  P.  425 ; 
post,  §  686. 

10  Rex  V,  Saunders,  7  Car.  &  P.  277 ; 
Rex  V.  Squire,  1  Rnss.  Crimes,  3d  Eng. 
ed.  19 ;  Reg.  v.  Edwards,  8  Car.  A  P.  611 ; 
Vol.  I.  §  364  (3). 
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duty  to  maintain  his  brother.  Therefore  if  one  has  abiding  in 
bis  honse  a  brother  who  is  an  idiot,  and  who  through  his  neglect 
perishes  from  want,  he  is  not  in  law  responsible  for  the  homicide ; 
because  '^  omission,  without  a  duty,  will  not  create  an  indictable 
offence."  ^  Yet  if,  however  voluntarily,  he  has  taken  upon  him- 
self the  obligation  to  maintain  the  brother,  he  is  answerable  should 
death  follow  from  his  gross  neglect  of  it,  amounting  to  a  wicked 
mind.a    Still,— 

§  661.  1.  Principal  in  Saoond  Dagraa.  —  Since  one  may  become 
guilty  of  another's  offence  by  encouraging  him  therein,  even  though 
without  the  capacity  to  commit  it  himself,^  there  seems  in  legal 
reason  to  be  no  difficulty  in  holding  the  wife,  who  voluntarily  and 
without  compulsion  aids  her  husband  in  starving  a  dependent  per- 
son, as  principal  in  the  second  degree,  or  perhaps  as  the  guilty 
agent  of  her  husband.  But  the  precise  limits  of  this  doctrine 
may  not  be  altogether  distinct.^    And  — 

2.  Apply  for  Relief.  —  It  has  been  even  laid  down  that  parents, 
both  father  and  mother,  who  are  without  the  means  of  providing 
sufficient  food  and  clothing  for  their  helpless  children,  should  apply 
for  public  assistance  under  the  poor  laws  ;  and  if  a  child  dies  in 
consequence  of  a  neglect  to  make  such  application,  they  are  guilty 
of  manslaughter.^ 

§  662.  Married  Persone  living  Apart.  —  In  a  case  before  Ourney, 
B.,  it  seems  to  have  been  deemed  that  if  married  persons  are  living 
in  separation  under  a  fixed  allowance  from  the  husband  to  the  wife, 
he  is  still  under  obligation  to  see  that  she  does  not  suffer  in  sick- 
ness. If,  therefore,  she  is  sick,  and  her  days  are  shortened  from 
the  want  of  shelter,  he  may  be  charged  criminally  with  her  death, 
provided  he  has  notice  of  her  condition,  and  refuses  to  supply  her ; 
though,  prima  facie,  he  is  under  no  obligation.^ 

§  662  a.  1.  Running  PnbUc  ConTeyanoes.  —  If  persons  in  charge 
of  the  running  of  steamboats,^  railway  trains,^  and  other  public 

1  Rex  9.  Smith,  2  Car.  &  P.  449.    This         •  Reg.  v.  Mabbett,  5  Cox  C.  C.  339. 

was  not  a  case  of  mnrder,  bat  it  establishes  Bat  compare  with  ante,  §  643  and  note, 
the  principle  stated  in  the  text.    And  see         *  Reg.  v.  Plammer,  1  Car.  &  K.  600 ; 

Vol.  L  §  217  (3).  poet,  §  686. 

*  Reg.  V.  NichoUs,  18  Cox  C.  C.  75.         '  Post,  §  669 ;  Reg.  v.  Gregory,  2  Fost. 

And  see  Reg.  v.  Finney,  12  Cox  C.  C.  &F.  153;  U.  S.  v.  Taylor,  5  McLean,  242 ; 

625,  10  Eng.  Rep.  507  ;  Reg.  v.  Porter,  U.  S.  v,  Famham,  2  Blatch.  528 ;  Gerke  v. 

Leigh  &  C.  394,  9  Cox  C.  C  449;  Reg.  v.  California  Steam  Nay.  Co.  9  Cal.  251,  70 

S ,  5  Cox  C.  C.  279.  Am.  D.  650;   U.  S.  v.  KeUer,  19  Fed. 

*  Vol.  L  §  689  (2) ;  post,  {  1135.  Rep.  633. 

«  Vol.  I.  §  364  (3),  648.  ^  Reg.  v.  Ledger,  2  Fost.  &  F.  857; 
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conveyances^  neglect  their  duties  and  death  results  therefrom, 
they  are  in  many  circumstances,  not  all,  answerable  for  man- 
slaughter. It  will  depend  upon  no  one  consideration  alone,  but 
upon  many  set  down  in  this  chapter  and  in  others  of  these  vol- 
umes, whether,  in  the  particular  instance,  the  indictment  can  be 
maintained.  A  criminal  case  of  this  sort  is  governed  by  princi- 
ples differing  in  some  measure  from  a  civil  one.    Hence,  — 

2.  Contributory  Negligenca.  —  For  reasons  appearing  in  our  first 
volume,^  the  doctrine  of  contributory  negligence  is  not  applicable 
in  this  criminal  homicide.  ^^  Who,"  asked  Byles,  J.,  in  a  case 
where  a  child  hiad  been  run  over  and  killed,  ^'is  the  plaintiff 
here  ?  The  Queen,  as  representing  the  nation  ;  and  if  they  were 
all  negligent  together,  I  think  their  negligence  would  be  no  de- 
fence even  if  they  had  been  adults."  * 

§  663.     Some  Relations  in  Life :  *  — 

1.  Chastlflamant  —  (Parant  and  ChUd  —  Bffastar  and  Servant, 
Ac).  —  Parents  and  others  "  having  authority  in  foro  domestico 
may  give  reasonable  correction  to  those  under  their  care ;  and 
if  death  ensue  from  such  correction,  it  will  be  no  more  than 
accidental  death.  But  if  the  correction  exceed  the  bounds  of  due 
moderation,  either  in  the  measure  of  it  or  in  the  instrument  made 
use  of  for  that  purpose,  it  will  be  either  murder  or  manslaughter 
according  to  the  circumstances."  *    Thus,  — 

2.  Undniy  Serera.  —  A  father  who  had  repeatedly  without 
effect  punished  his  son  for  theft,  beat  him  with  a  rope  so 
severely  that  he  died ;  and  this  excess  of  punishment  was  held 
to  render  the  killing  manslaughter.^  But  where,  by  a  step 
further  into  the  wrong,  a  master  in  chastisement  broke  his  servant's 
skull  with  an  iron  bar,  the  offence  was  adjudged  to  be  murder.^ 

Reg.  9.  Pargeter,  3  Cox  C.  C.  191 ;  Reg.         ^  For  more  aa  to  hnsband  and  wife, 

r.  Trainer,  4  Fost.  &  F.  105 ;   Reg.  v.  parent  and  child,  master  and  senrant,  Ac, 

Gray,  4  Fost.  &  F.  1098 ;  Reg.  v.  Parden-  see  Vol.  I.  §  878  et  seq. ;  ante,  §  643,  656 

ton,  6  Cox  C.  C.  247;   S.  v.  O'Brien,  3  (2),  660-662.    Concerning  covertare  as  ex- 

Vroom,  169 ;  Reg.  o.  Smith,  11  Cox  C.  C.  cnsing  criminal  acts,  see  Vol.  I.  §  356. 
210;   Reg.  v.  Benge,  4  Fost  &  F.  504 ;         ^1  East  P.  C.  261 ;  s.  p.  Foster,  262; 

Reg.  V.  BirchaU,  4  Fost.  &  F.  1087 ;  S.  v.  ante,  §  620. 

Boston,  &c.  Rid.  58  N.  H.  410.  ^  Anonymous,  1  East  P.  C.  261. 

^  Reg.  V.  Jones,  11  Cox  C.  C.  544.  ^  Rex  c^.  Grey,  J.  Kel.  64,  65.    See 

3  Vol.  I.  §  255-263.  also  Rex  v,  Conner,  7  Car.  &  P.  438, 

'  Reg.  V,  Kew,  12  Cox  C.  C.  355,  356,  for  a  case  wherein  a  mother,  angry  with 

4  Eng.  Rep.  605.    And  see  Reg.  v.  Jones,  a  child,  threw  at  it  a  smaU  iron  poker, 

11  Cox  C.  C.  544 ;  Reg.  v.  BirchaU,  4  Fost.  which  accidentally  hit  another  child  and 

&F.  1087, 1088;  C.  v. Boston, &c. Rid.  134  killed  it;  she  was  held  gmlty  of  man- 

Mass.  211.  slaughter. 
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One  in  loco  parentis^  compelling  a  child  as  a  punishment  to  work 
beyond  its  strength  an  unreasonable  number  of  hours,  and  thus 
hastening  its  death  of  consumption,  has  been  deemed  guilty  only 
of  manslaughter,  though  the  punishment  was  cruel  and  accom- 
panied by  violent  language,  if  he  believed  the  child  to  be  sham- 
ming sickness  and  able  to  perform  all  that  was  demanded.^ 
Again,  — 

3.  Too  Toung  to  Appraciata.  —  In  the  language  of  Martin,  B., 
speaking  where  a  father  was  on  trial  for  the  manslaughter  of  his 
child  two  and  a  half  years  old :  "  The  law  as  to  correction  has 
reference  only  to  a  child  capable  of  appreciating  correction,  and 
not  to  an  infant  two  years  and  a  half  old.  Although  a  slight 
slap  may  be  lawfully  given  to  an  infant  by  her  mother,  more 
violent  treatment  of  an  infant  so  young  by  her  father  would  not 
be  justifiable ;  and  the  only  question  for  the  jury  to  decide  is 
whether  the  child's  death  was  accelerated  or  caused  by  the  blows 
inflicted  by  the  prisoner."  ^ 

§664.  1.  Phyaiolan  and  Patient^  —  (ignorant  Praotitioner). — 
The  doctrine  as  to  physician  and  patient  is  not  quite  the  same  in 
England  and  the  United  States.  And  possibly  it  is  not  entirely 
harmonious  among  our  States.  In  England,  one  who  undertakes 
to  cure  another  of  disease,  or  to  perform  on  him  a  surgical  opera- 
tion, renders  himself  liable  to  the  criminal  law  if  he  does  not 
carry  to  this  duty  some  skill,  though  to  what  degree  may  not  be 
clear ;  consequently,  if  the  patient  dies  through  his  ill-treatment,, 
he  is  indictable  for  manslaughter.^  Still,  in  an  English  case, 
Willes,  J.,  once  put  the  doctrine  more  humanely,  thus :  "  If  a 
man  Jenew  that  he  was  using  medicines  beyond  his  knowledge^  and 


^  Rex  V.  Cheeseman,  7  Car.  &  F.  455. 
And  see  Reg.  v.  ViTalters,  Car.  &  M.  164. 

«  Reg.  V.  Griffin,  1 1  Cox  C.  C.  402, 403. 

*  Vol.  I.  §  896  and  the  places  there 
referred  to. 

«  Rex  V,  Spiller,  5  Car.  &  P.  SS3 ; 
Ferguson's  Case,  1  Lewin,  181 ;  Rex  v. 
Senior,  1  Moody,  346;  Rex  v.  Webb,  1 
Moody  &  R.  405,  2  Lewin,  196;  Reg.  v. 
Spilling,  2  Moody  &  R.  107;  Rex  v. 
Long,  4  Car.  &  P.  398 ;  Rex  v.  WiUiam- 
son,  3  Car.  &  P.  635;  Reg.  v,  Marknss, 
4  Post.  &  F.  3.S6;  Reg.  i;.  Macleod,  12 
Cox  C.  C.  534,  8  Eng.  Rep.  589 ;  Reg.  v. 
Chamberlain,  10  Cox  C.  C.  486 ;  Reg.  v, 
Spencer,  10  Cox  C.  C.  525.     In  Simp- 


son's Case,  1  Lewin,  172,  Bayley,  J.  ob- 
served :  "  I  am  clear  that  if  a  person  not 
having  a  medical  education,  and  in  a 
place  where  persons  of  a  medical  educa- 
tion might  be  obtained,  takes  on  himself 
to  administer  medicine  which  may  have 
a  dangerous  effect,  and  such  medicine 
destroys  the  life  of  the  person  to  whom 
it  is  administered,  it  is  manslaughter. 
The  party  may  not  mean  to  cause  death ; 
on  the  contrary,  he  may  mean  to  produce 
beneficial  effects ;  but  he  has  no  right  to 
hazard  medicine  of  a  dangerous  tendency 
when  medical  assistance  can  be  obtained. 
If  he  does,  he  does  it  at  his  peril." 
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va»  meddling  with  things  above  his  reach,  that  was  cnlpable  raab- 
ness.  Negligence  might  cooBiat  in  using  medicines  in  the  une  ol 
which  care  was  required,  and  of  the  properties  of  which  the  person 
using  them  was  ignorant.  A  person  who  so  took  a  leap  in  the 
dark  in  the  administration  of  medicines  was  guilty  of  gross  negli- 
gence." ^  Now,  in  the  facts  of  human  life,  the  less  a  man  under- 
stands of  anything  occult,  like  the  unseen  workings  of  medicine, 
the  more  confident  he  is  that  his  knowledge  of  the  thing  is  perfect 
Therefore  some  of  our  American  courts  bare  laid  down  the  doc- 
trine, not  altogether  inharmoniously  with  this  utterance  of  the 
learned  English  judge,  substantially  as  follows:  Since  it  is  law- 
ful and  commendable  for  one  to  curs  another,  if  he  undertakes 
this  office  in  good  faith,  and  adopts  the  treatment  he  deems  best, 
he  is  not  liable  to  be  adjudged  a  felon ;  though  the  treatment 
should  be  erroneous,  and  in  the  eyes  of  those  who  assume  tc 
know  all  about  this  subject,  which  in  truth  is  understood  by  nc 
mortal,  grossly  wrong;  and  though  he  is  a  person  called,  by 
those  who  deem  themselves  wise,  grossly  ignorant  of  medicine 
and  sur^ry,' 

2.  Careiesa  PraoUtioDai.  —  As  to  the  mere  carelessness  of  medi' 
cal  practitioners,  and  persons  not  practitioners  dealing  with  medi 
cine  in  the  particular  instance,  there  is  probably  no  differeucf 
between  the  Englisli  and  American  law.  Any  person  undertakiuf 
a  cure,  but  being  grossly  careless  and  thus  producing  death,  it 
liable  to  a  charge  of  manslaughter  whether  he  is  a  licensed  prac 
titioner  or  not.^  For  example,  a  nurse  who,  knowing  that  laudanum 
is  poison,  gives  it  to  an  infant  in  a  quantity  to  produce  death,  if 
guilty  of  a  felonious  homicide  ;  and  it  has  even  been  said  that  ii 
the  absence  of  qualifying  evidence,  the  degree  of  the  oflFence  will 
be  murder.*  Not  every  mistake  from  which  death  follows  wiH 
subject  a  medical  practitioner,  or  one  who  puts  up  medicines,  tc 
punishment  if  fatal  results  ensue;"  but  the  negligence  must  be 
gross,  traceable,  Willes,  J.,  said  in  one  case,  "  to  an  evil  mind."  ' 

'  Reg.  n.  MarkDBs,  4  Fott  &  P.  S58,  Ml ;  Reg.  v.  Cbnmberlkiii,  10  Cox  C.  C 

399.    And  see  Keg.  v.  Crook,  I  Foat.  &  F.  486 ;  Beg.  v.  Madeod,  IS  Cox  C.  C.  5At 

521 ;  Beg.  v.  Crick,  1  Foet.  «  F.  S19.  8  Eng.  Rep.  989. 

*  C.  V.  Thorapton,  6  MftM.  134;  Bice  •  8.  v.  Leak,  PhillipB,  N.  C.  450.  Sef 
IT.  a  8  Miuo.  961 ;  Vol.  1.  §  314  (3).  Reg.  n.  BdU,  anpn. 

*  Rex  1-.  Vtn  Bntchell,  3  Car.  &  P.         ^  Beg.  v.  Moakes,  4  FoM.  &  P,  9!0 . 
639;   Bice  d.  8.  8  MUao.  581;   Bex  v.  Reg.  u.  Madeod,  BnpM ;  Vol.  I.  §  317  (I)! 
Long,  4  Car.  *  P.  423 ;  Rex  v.  Spilter.  5         "  Reg.  p.  Spencer,  10  Cox  C.  C.  5SS. 
Car.  4  P.  333;  Reg.  e.  BoU,  S  Fort.  4  J. 
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§  665.  1.  DntT  Hanmad  by  Oontnot.  —  Id  general,  a  mere 
breach  of  contract  is  not  indictable.^  And  the  reason  is  that 
ordinarily  the  contract  does  not  create  a  duty  to  the  public,  or 
any  other  duty  of  the  indictable  sort.  But  in  the  language  of 
a  learned  Alabama  judge,  "  When  a  party  owes  the  public  a  duty, 
although  resulting  from  a  contract,  he  is  indictable  for  a  breach 
of  that  duty."'  So  that  since  the  protection  of  human  life  is  of 
high  public  concern,  one  who  by  violating  his  contract  destroys 
life,  commits  a  crime.*    Thus, — 

2,  Cannon  banUns.  —  An  iron  founder  was  employed  to  make 
some  cannon  for  use  on  a  day  of  public  rejoicing.  He  furnished 
one  piece,  it  burst,  and  waa  returned  to  him-;  then  he  sent  it  back 
in  a  state  so  imperfect  that  it  burst  a  second  time  killing  three 
men.     He  was  held  guilty  of  manslaughter.*     But  — 

3.  AUeBKtlon  to  Indlotmant  — There  must,  we  have  seen,"  be  a 
dnty ;  and  if  the  indictment  does  not  allege  it,  the  defendant  can- 
not be  convicted.* 

§  666.  J«u«r  and  PriaoD«.  —  A  jailer  who  conhnes  a  prisoner 
in  an  unwholesome  room,  and  neglects  to  give  him  necessaries  for 
cleanliness,  whereby  he  contracts  a  disease  of  which  he  dies,  com- 
mits murder.^    Such  neglect  is  a  gross  violation  of  duty. 

§667.  1.  PnbUo  Dnty  without  Contract — (Way), — For  one 
to  use  a  public  way,  whether  of  land  or  water,  so  carelessly  as  to 
destroy  human  life,  is  such  a  violation  of  duty  to  the  public  as  to 
render  him  guilty  of  felonious  homicide.^  For  though  he  was  not 
under  contract,  he  was  under  the  law-created  obligation  to  use  the 
■way  with  care. 

2.  Non-fsuance.  —  We  have,  indeed,  some  suggestions  that  a 
mere  non-feasance  in  such  a  case  is  not  sufficient.^    But  reasons 


'  ■PoMS  982(1). 
-4-  J.  Walker,  C.  J.  in  SteLn  v.  8.  37 
^^^     'aa,   130.     NiiUanaa  in  inpplyinB 
^^,    -  ''^iter.  — Thsretore  in  the  cue  in 
^eati  (^Iiiit   obserration   occnn,   ths    de- 

(,'cp.'.^^t  who  had  contracted  to  sapply  a 
WaioV^*"fc  whole»orae  water,  wia  held  to  be 
irli-^**-^le  for  B  nuisance  when  the  aupply 


^%e  {nmiahed  was  nnwholesome. 
*»te,  §  660. 


.  Carr,  8  Car.  &  P.  163.     And 


I  Rex  Ti.  Euggin*,  3  St».  BBS,  3  Ld. 
Ra^m.  1974  ;  Vol.  I.  S  328 ;  post,  %  687, 
6S9.  And  nee  Castell  e.  Bambridge,  3 
Strn.  8M,  SM. 

e  Reg.  V.  Tajlor,  9  Car.  &  P.  672 ;  Rex 
D.  gwindall,  2  Car.  &  K.  230 ;  U.  S.  b.  War- 
ner, i  McLean,  463;  U.  S.  v.  Coll.ver, 
Whart.  Hum.  483 ;  Rex  v.  Walker,  1  Car. 
&  P.  320;  Ren  p.  TimminB,  7  Car.  &  P. 
499 ;  Rex  D.  Gcont,  6  Car.  &  P.  629 ;  Rex 
V.  Mastin,  6  Car.  &  P.  39B. 

»  Rbi  v.  Green,  7  Car.  £  P.  156.  And 
Me  Rex  V.  AUen,  7  Car.  &  P.  1&3. 
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have  been  already  given  why  thia  distinction  cannot  in  legal  doc- 
trine be  good  where  the  law  imposes  a  duty.' 

§  668.   Proximity  of  the  Wrongfyl  Thing  to  the  Death :  — 

1.  Adaqnata  Proximity.  —  As  in  the  law  of  civil  wrongs,*  so  in 
the  criminal  law,  to  render  one  answerable  for  an  Injury,  it  must 
proceed  from  his  act  as  an  effect  not  too  remote,  but  sufficieutly 
proximate  thereto.  So  that  a  felonioua  homicide  is  constituted 
only  when  the  act  of  the  accused  person  is  duly  proximate  to  the 
death.    Thus,— 

2.  Neglect  to  oontraot — (EmploTlDg  Incompetent  Servant). — 
In  England,  trustees  to  repair  roads,  with  power  to  contract  for 
making  the  repairs,  are  held  not  chargeable  with  manslaughter 
when,  neglecting  to  contract,  a  road  becomes  out  of  repair  and  a 
man  using  it  is  accidentally  killed.  "  No  doubt,"  said  Lord 
Campbell,  C.  J.,  "the  neglect  of  a  personal  duty,  when  death 
ensues  as  the  consequence  of  such  neglect,  renders  the  party 
guilty  of  it  liable  to  an  indictment  for  manslaughter ;  and  the 
cases  which  have  been  cited  in  the  course  of  the  ailment,  and 
which  establish  that  doctrine,  are  good  law.  I  myself  tried  a 
prisoner  for  not  taking  proper  care  in  managing  the  abaft  of  a 
mine.  He  intrusted  the  management  of  it  to  an  incompetent  per- 
son, who  said  at  the  time  that  he  was  incompetent.  The  prisoner 
was  convicted ;  and  I  did  not  hesitate  to  inflict  a  severe  sentence. 
But  how  can  the  principle  I  have  stated  apply  to  the  present  case  ? 
It  cannot  be  said  that  the  trustees  are  guilty  of  felony  in  neglect- 
ing to  contract.  Not  only  must  the  neglect,  to  make  the  party 
guilty  of  it  liable  to  the  charge  of  felony,  be  personal,  but  the 
death  must  be  the  immediate  result  of  that  personal  neglect.  Ao- 
cording  to  the  argument  here,  it  might  be  said  that  where  the  in- 
habitants generally  are  bound  to  repair,  and  a  death  is  caused  as 
in  the  present  case,  all  the  inhabitants  are  indictable  for  man- 
slaughter." *    And  — 

§  669.  1.  Fnralalilns  Oppottnnlty.  —  Where  one  in  charge  of  a 
steam-engine  stopped  it  and  went  away,  but  another  came  and  set 
it  in  motion,  causing  a  person  to  be  killed,  the  former  was  held  not 
to  he  guilty  of  manslaughter.* 

>  Vo1.LSaiT(3),4SO,-  aiita,S6S9BDd  Eng.  L.  &  Eq.  19a  S«  Vol.  L  5  a3»- 
aathoritieB  cited  in  the  note.  927. 

'  Bishop  Non-Con.  L«ir,  §  37-48.  *  Hilton's  Ca«e,  2  Lewin,  au. 

>  Reg.  V.  Pocock,  IT  Q.  B.  34,  38,  24 


CHAP.  XXIII.]  HOMICIDE,  FELONIOUS.  §  672 

2.  No  One  on  Look-out.  —  A  case  of  'the  captain  and  pilot  of 
a  steamboat,  in  England,  turned  possibly  on  this  distinction ; 
though  the  judges  seemed  not  to  put  it  on  any  particular  ground. 
The  steamer  had  run  down  a  smack,  killing  a  person  on  the  latter. 
The  accident  was  attributed,  by  the  prosecutor,  to  improper  steer- 
age of  the  steamboat,  owing  to  there  being  no  man  at  the  bow 
on  look-out.  The  proof  showed  a  look-out  there  when  the  boat 
started,  an  hour  before.  According  to  one  witness,  both  the 
captain  and  pilot  were  at  the  time  of  the  collision  on  the  bridge 
between  the  paddle-boxes ;  according  to  another,  the  pilot  alone 
was  there.  The  time  was  night,  dark,  rainy ;  the  steamer  had 
lights,  but  the  smack  had  not.  An  acquittal  was  directed.  Park, 
J.,  observed,  among  other  things,  that  the  question  involved  was, 
whether  there  was  **  gross  negligence."  ^ 

§  670.    Views  of  the  Intent :  — 

1.  Take  Ufe.  —  It  already  abundantly  appears  that  in  these 
cases  there  need  not  be  the  specific  intent  to  kill.*    But  — 

2.  EvU  Mind.  —  Neither  a  felonious  homicide  nor  any  other 
crime  can  be  committed  by  one  while  his  mind  is  free  from  fault.^ 
As  to  which,  the  full  elucidation  of  the  criminal  intent  in  the  pre- 
ceding volume,^  and  the  particular  unfoldings  in  this  chapter,  will 
render  needless  anything  further  here.    Among  the  rest,  — 

§  671.  1.  intoxioatlon,  —  in  its  effect  on  a  homicide  by  a  person 
under  its  influence,  as  on  any  other  crime,  is  in  that  volume  suffi- 
ciently explained.* 

2.    As  Distinc^iBhing  Murder  from  Manslaughter,  —  something  of 

the  intent  will  appear  in  the  next  sub-title. 

m.    What  Felonious  Homicides  are  Murder  and  what  are  Man- 

slaughter. 

§  672.  1.  How  Sub-title  divided.  —  We  shall  consider  the  dis- 
tinction between  murder  and  manslaughter  as  to.  First,  The  cri- 
terion and  how  applied;  Secondly,  The  distinguishing  intent; 
Thirdly,  The  act  viewed  apart  from  what  may  be  the  real  intent ; 
Fourthly,  The  act  viewed  in  combination  with  the  intent ;  Fifthly, 

1  Rex  V.  AUen,  7  Car.  &  P.  153.    See         *  Vol.  I.  §  397  et  seq. ;  P.  v.  Hammill, 

Reg.  p.  Marriott,  8  Car.  &  P.  425.  2  Par.  Cr.  223 ;  P.  v,  RobinBon,  2  Par.  Cr. 

<  Vol.  I.  §  217,  314,  318  (1),  321,  328,  235;   Pennsjlyania  v.  McFall,  Addison, 

832,  334,  736 ;  post,  §  679.  255,  257 ;   Pennsylvania  v.  Lewis,  Addi- 

»  Vol.  I.  §  287.  son,  279,  282 ;  P.  v.  Fuller,  2  Par.  Cr.  16. 

«  Vol.  I.  §  205.  206,  285  et  seq. 
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The  act  viewed  ia  conilection  with  the  conduct  of  the  person 
killed,  as  exciting  the  passions,  or  otherwise ;  Sixthly,  Such  act 
contemplated  in  reference  to  the  conduct  of  third  persons ;  SeT- 
enthly,  The  distinction  under  the  statutes  of  some  of  our  States. 

First.    The  Criterion  and  how  applied :  — 

2.  "  Malloe  Bforethonght."  —  We  Saw,  in  the  historical  Bubdirision 
of  this  chapter,  that  by  the  terms  of  the  old  statutes  which  have 
separated  felonious  homicides  into  the  two  degrees  of  murder  and 
manslaughter,  the  former  are  distinguished  from  the  latter  by  be- 
ing  committed  of  "  malice  aforethought,"  or  perhaps,  to  speak 
more  exactly,  "  wilfully  and  of  malice  aforethought."  ^  The  word 
"  wilfully,"  however,  does  not  appear  to  add  anytliing  to  the 
meaning  of  the  expression ;  while  for  still  other  reasons  appear- 
ing in  "  Criminal  Procedure,"  there  is  more  than  doubt  whether  it 
ought  to  have  place  in  the  deliiiitioa  of  murder.'  To  ascertain, 
therefore,  whether  a  felonious  killing  is  murder  or  manslaughter, 
we  have  simply  to  inquire  whether  it  was  committed  of  '*  maJioe 
aforethought"  or  not.'    But  — 

§673.  1.  Old.  —  This  expression  is  old;  we  have  seen  that  it 
originated,  at  least,  as  far  back  as  1389.*  And  the  meaning  of 
statutory  words,  for  such  are  these,  is  what  they  bore  when  the 
statute  was  enacted,  not  wliat  would  be  accorded  them  were  it 
new.^     Both  for  this  reason  and  for  others,' — 

2.  DjffloultiM.  —  The  inquiry  into  the  effect  of  these  old  statu- 
tory words  —  or,  otherwise  expressed,  after  the  line  distinguishing 
murder  from  manslaughter  —  is  far  from  being  a  simple  one.  Jn 
former  times,  when  in  felony  prisoners  were  compelled  to  appear 
witliout  counsel,  and  the  judge  was  in  a  measure  counsel  for  them, 
and  when  the  distinction  between  the  functions  of  judge  and  jury 
was  not  well  defined,  and  judges  undertook  to  assist  jurors  as  to 
the  facts  more  than  they  do  now,  many  things  were  laid  down 
from  the  bench  and  transferred  to  our  law-books,  of  which  no  oue 
can  say  whether  they  were  meant  to  be  opinions  on  the  law  or  on 
the  facts  in  evidence.  And  particularly  in  homicide,  it  was  cus- 
tomary ^  for  the  jury  to  find  the  special  facts,  and  submit  them  to 
the  court  to  determine  whether  the  grade  of  the  crime  was  mur^ 

'Ante,   S  633-638;    Crim.    Pro.   II.         •  Vol.  1.  §  439  (3). 
g  49S-500.  >  Stat.  Crimes,  %  TS. 

2  Crim.  I-ro.  II.  %  345,  M8.  •  VoL  I.  %  848. 

!■  Reg,  V.  Doherty,  16  Cox  C.  0.  306, 
807  i  McElroj  v.  8.  14  T«x.  Ap.  33S,  SSS. 
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der  or  manslaughter.  But  the  form  of'  the  fiDding  waa  largely 
Buch  as  compelled  the  judges  t«  draw  inferences  of  fact  from  facts 
found ;  these  inferences  have  been  transmitted  to  us  in  the  books 
as  though  they  were  inferences  of  law ;  they  have  been  subse- 
quently followed ;  and  so  a  system  of  things  has  grown  up,  con- 
trary  to  true  principle  and  true  law.     Now,  — 

Z.  Bfaiioa  u  Law  or  Fact.  —  Is  it  a  question  of  law  whether, 
under  the  circumstances  of  a  case,  the  killing  is  to  he  deemed  of 
malice  aforethought,  or  is  it  a  mere  question  of  fact  whether  or 
not  tlie  prisoner's  mind  was  in  a  state  described  by  the  words 
"  malice  aforethought "  ?  According  to  what  we  read  in  the 
books  generally,  this  question  is  a  mixed  one,  wherein  law  and 
fact  are  so  blended  as  to  leave  the  partition  line  at  places 
uncertain,  and  at  others  variable  and  jagged.  To  add  to  the 
difficulties,  — 

§  673  a.  1.  PrBBnmptloiia.  —  Whether  we  regard  the  question  of 
the  existence  of  malice  aforethought  as  of  law  or  of  fact,  it 
relates  to  the  condition  of  the  prisoner's  mind,  into  which  the 
witnesses  cannot  look,  therefore  it  can  never  be  the  subject  of 
direct  testimony,  but  either  the  court  or  the  jury  must  infer  it  as 
a  presumption  from  the  tangible  facts  in  e\idence.'  Consequently 
the  question  whether  a  particular  homicide  is  murder  or  man- 
slaughter  pertains  to  the  department  of  presumptions,  —  a  wide 
department  in  our  law  both  civil  and  criminal.  And  throughout 
our  entire  law,  the  doctrine  of  presumptions "  is  unsettled  and  un- 
certain ;  it  is  specially  so  in  the  law  of  our  present  sub-title. 
What  was  reasonably  clear  once  is  dim  now ;  for  time  in  this 
matter  has  brought  mists,  not  sunshine.    Thus, — 

2.  ShUtlDK  TiewB  of  PresumptloiM.  —  In  1727,  at  the  close  of 
the  reign  of  George  I.,  Raymond,  C.  J.,  delivering  the  unanimous 
opinion  of  the  twelve  judges  of  England,  said :  "  The  judges  are 
to  determine  what  is  malice,  or  what  is  a  reasonable  time  to 
cool ;  and  they  must  do  it  upon  the  circumstances  of  the  case ; 
the  jury  are  jndges  only  of  the  fact,  and  we  must  determine 
whether  it  be  deliberate  or  not.  Hence  it  is  that  in  summing  up 
an  evidence,  the  judges  direct  the  jury,  if  you  believe  such  a  fact, 
it  is  so  ;  if  not,  it  is  otherwise ;  and  they  dnd  either  a  general  or 
El  special  verdict  upon  it.     There  is  no  instance  where  the  jury 

1  Ciim.  Pro.  I.  S  1101. 

*  Crim.  Fio.  I.  S  lOSfi-USl  i  in  cue  of  boniidde,  lb.  n.  f  S98-60B. 
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ever  find  that  the  fact  was  done  of  malice,  or  that  the  party  had 
or  had  not  time  to  cool ;  but  that  must  be  left  to  the  judges  upon 
the  circumstances  of  the  case."  ^  Now,  according  to  the  modem 
cases  as  well  as  the  ancient,  it  is  commonly  deemed  a  question  of 
law,  not  of  fact,  whether  or  not  a  particular  interval  amounts  to 
a  sufficient  cooling  time ;  ^  but  it  is  not  the  doctrine  of  all  the 
courts  of  the  present  day  that  upon  certain  facts  being  estab- 
lished, it  is  exclusively  for  the  court  to  draw  the  inference  of 
malice.^  Still,  after  an  examination  of  the  cases,  one  is  surprised 
to  find  how  uncertain  and  unsettled  this  sort  of  question  is  in 
those  of  modern  date. 

§  673  b.  In  Principia,  —  following  the  analogies  of  the  modern 
law  of  evidence  and  the  better  procedure  before  juries,  the  judge 
in  charging  a  jury  should  tell  them  that  the  homicide,  to  be 
murder,  must  be  committed  of  what  the  law  calls  malice  aiore- 
thought,  which  is  a  technical  term  in  legal  language,  with  a  de- 
fined legal  meaning.  He  should  then  explain  its  meaning,  as 
viewed  in  connection  with  the  facts  in  evidence,  and  explain  the 
presumptions  which  may  be  deduced  from  the  facts,  —  adding  that 
it  is  for  them  to  look  at  the  evidence,  and  the  reasonableness  of 
the  presumptions  suggested,  and  decide  as  a  question  of  fact 
whether  or  not  the  law's  malice  aforethought  existed  in  the  pres- 
ent instance.    Therefore,  — 

§  674.  Tha  Dlfferenoas  of  Opinion,  —  when  we  carefully  trace 
them  to  their  source,  pertain  chiefly  to  the  question  whether  the 
presumptions  are  of  law  or  of  fact.  And  they  need  not  much 
embarrass  us  in  the  further  expositions  of  the  present  chapter. 
If  one  court  deems  a  presumption  to  be  of  law,  it  can  give  direc- 
tion to  a  cause  on  that  basis ;  if  another  deems  it  to  be  of  fact,  it 
can  instruct  the  jury  on  that  basis ;  and  the  elucidations  of  this 
sub-title  will  be  equally  serviceable  to  both. 

§  675.   Secondly.  The  Distinguishing  Intent :  — 

1.  "Malice  Aforethought,"  —  we  have  seen,^  in  the  meaning 
which  these  words  bore  as  far  back  as  1389,  and  which  has  been 
continued  and  rendered  more  exact  by  multitudes  of  interpreta- 
tions down  to  the  present  day,  is  that  only  and  particular  thing 

1  Hex  V.  Onehj,  2  Stn.  766,  773.  64  N.  C.  614 ;  Flanagan  v.  S.  46  Ala.  703  ; 

^  Post,  §  713.  Reg.  V,  Eagle,  2  Fost.  &  F.  827.    See  P. 

8  Dakes  t;.  S.  14  Fla.  499;  P.  v.  Camp-  v.  Aro,  6  Cal.  207,  65  Am.  D.  503. 
bell,  £dm.  Sel.  Cas.  307 ;  S.  v.  Tachanatah,         «  Ante,  §  672  (2),  673  ( 1 ). 
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presence  whereof  makes  a  feloDioas  homicide  marder,  and 
abseoce  whereof  leaves  it  manalaugbter.  And  still,  after 
usands  of  judicial  discussioiiH  and  attempts  at  interpretation, 
And  in  the  books  no  formula  of  modem  words  whereby  these 
iient  ones  are  made  satisfactorily  plain  and  exact.  They  can- 
be  said  univeraally  to  signify  actual  "  malice "  or  actual 
Forethought,"  or  any  other  actual  state  of  the  mind ;  at  the 
le  time,  they  do  refer  to  a  mental  condition  existing  either  in 
t  or  in  law.     And  — 

1.  Definvd.  —  The  modern  books,  when  they  attempt  definition, 
lerally  define  malice  aforethought  to  be  such  a  depraved  con- 
ou  of  mind  as  shows  a  total  disregard  of  social  duty,  and  a 
rt  bent  wholly  on  evil.'  This  definition,  however  accurate  we 
f  regard  it,  furnishes  little  or  no  practical  help.  Another, 
baps  equally  wanting  in  practical  usefulness,  is  that  it  is  any 
b  combination  of  wrongful  deed  and  mental  culpability  as 
icial  usage  has  determined  to  be  sufficient  to  render  that 
rder  which  else  would  be  only  manslanghter.'  Accepting  this 
iiition  instead  of  attempting  the  impossibility  of  one  so  precise 
to  render  unnecessary  the  examination  of  past  decisions,  but 
dng  to  particular  questions, — 

.  Malloa  axpraH  or  impU«d.  —  It  IS  common  in  the  books  to 
ik  of  the  malice  in  murder  as  being  either  express  or  implied.' 
I  distinction  is  obvious,  hut  it  is  believed  that  no  particular 
illing  upon  it  will  be  helpful  to  the  reader. 
676.  Intent  to  kiu.  —  An  actual  intent  to  take  life  is  not  a 
^Bsary  ingredient  in  murder,*  any  more  than  it  is  in  man- 
ighter.  Still  if,  in  a  particular  instance,  this  actual  intent 
its,  it  may  make  that  murder  which  otherwise  would  not  be 
ninal,  or  would  be  only  manslaughter.^    On  the  other  hand, 

>  Andsee  Vol,  I.  g429(S). 

■  Rex  K.  Oneby,  2  Stre.  766, 770;  War- 
ren r,  8.  4Caldw.  130;  Pertj  i.  S.  43  Ala. 
SI  i  P.  V.  Haan,  44  Cal.  96 ;  Read  o.  C-  2i 
Grat.  924. 

•  Post,  9  679  et  Beq. ;  Scott  r.  S.  37  Ala. 
117;  P.  B.  Freel,  48  Col.  436  ;  S.  v.  Declc- 
lotts,  19  Iowa,  447 ;  S.  v.  Alexander,  30 
19  Iowa,  447 ;  S,  f .  Giilick,  7  Iowa,     S.  C.  74,  14  Am.  St.  679 ;  S.  f.  Walker, 
Nye  V.  P.  35  Mich.  16 ;  FarriB  r.  C.     37  La.  An.  56a 
ash,  3B2  ;  Heg,  v.  Dohertv,  16  Con         *  Post,  g  692-696. 
.  306 ;   Majres  t>.  P.  106  UL  306,  46 
R.  698. 
L.I..-26  &85 


S.  p.  Jsrrott,  1  Ire.  76 ;  U.  S.  o,  Cor- 
2  MMOn,  60, 91 ;  S.  e.  Smith,  3  Strob. 
7  Am.  D,  589.    And  see  Beaacbamp 

6  BlackL  399;  Vol.  I.  i  427,  429. 
iIbo  p.  i>.  Divine,  Edm.  SeL  Cas.  994 ; 

B.  Noon,  6  Cox  C,  C,  137 ;  Wallar  c. 
}  Hich.  16;  C.  f.  Dram.  58  Pa.  9; 
S.  25  Ark.  405 ;  S.  v.  Deck- 
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one  may  iotentionally  take  life  without  committing  any  crime 
It  IB  so  when  an  officer  executes  8ent«nce  of  death  under  a  lawfu 
warrant,  or  one  in  self-defence  purposely  kills  the  a^resaor  U 
save  bis  own  life,  and  in  various  other  circumstanceH.'  Ant 
there  are  circumstances  wherein  one  who  intentionally  takes  lift 
commits  manslaughter,  not  murder.'  Thus,  in  the  language  o: 
RedHeld,  C.  J,,  in  the  Vermont  Court,  "  if  the  jury  should  regart 
this  as  a  bona  fide  case  of  mutual  combat,  without  preWous  malict 
on  the  part  of  the  accused,  and  that  mutual  blows  were  givei 
before  the  accused  drew  his  knife,  and  that  he  drew  it  in  the  heai 
and  fury  of  the  fight,  and  dealt  a  mortal  wound,  although  witl 
the  purpose  of  doing  just  what  he  did  do,  —  that  is,  of  taking  life 
—  or  what  would  be  that  intent  if  he  had  been  in  such  a  state  ai 
properly  to  comprehend  the  nature  of  his  act,  still  it  is  but  man 
slaughter."  * 

§677.  1.  "Aforethonght."  — The  word  "  aforethought,"*  in  thi 
definition  of  murder,  has  been  held  to  mean  almost,  if  not  quite 
nothing.  There  is  no  particular  period  during  which  it  is  neces 
sary  the  "  malice "  should  have  existed,  or  the  prisoner  shoult 
have  contemplated  the  homicide.'*  If,  for  example,  the  intent  U 
kill,  or  to  do  other  great  bodily  harm^  is  executed  the  instant  i 
springs  into  the  mind,  the  offence  is  as  truly  murder  as  though  i 
had  dwelt  there  for  a  longer  period.^  Still,  premeditation  may  bi 
an  element  showing  malice  when  otherwise  it  would  not  suffi 
ciently  appear,^    Therefore,  — 

2.  "Maitos."  ■ —  The  "  malice  "  of  the  old  statute  is  the  principa 
thing ;  it  must  always  exist  in  murder .^ 

§  678.    intoxioation,  —  as  excusing  or  palliating  criminal  acts 

1  Port,  f  695  i  p.  p.  Bany,  31  Cal.  3S7.  Beancharop  b.  S.  6  Blackt.  299 ;  U.  8.  r 

'  Mahet  D.  P.  10  Mich.  SI3,  iis,  81  Cornell,  3  Msaod,  60.  91 ;  McAdama  c.  i 

Am.  D.  T8)  ;  Eiwili  v.  S.  29  Ohio  St.  186,  35  Ark.  405  ;  McKeozie  v.  S.  26  Ark.  334 

33  Am.  E.  733;  Nye  e.  P.  35  Mich.  16.  S.  d.  UechtottB,  19  Iowa,  M7 ;  Nichols  i 

»  S.  V.  McDonnell,  32  Vt,  491. 541.    To  C.  11  Bush,  Ky.  575 ;  Cook  p.  S.  77  Gi 

the  like  effect,  Dennison  v.  S.  13  Ind.  510 ;  96 ;  Lewis  a.  S.  15  Tex.  Ap.  647. 

S.  II.  Rhodes,  I  Hoost.  Crim.  476.  '  Deunisoa  v.  S.  13  Ind,  510 ;  LanergK 

*  The  word  in  the  English  atatnCe,  o.  P.  50  Barb.  266.  And  see  S.  v.  duti: 
fiom  which  the  distinction  between  mot-  70  Mo.  594;  Leighton  v.  F.  S8  K.  Y.  117 
der  and  manilanghter  has  come  to  as,  is  >  McMillan  u.  S.  35  Ga.  54 ;  Warren  t 
"pTepeneed."    See  ante,  §  624-628.  S.  4  Coldw,  130;  Ferry  c.  S.  43  Ala.  SI 

*  Post,  S  S95,  7S3;  S.  v.  Hockett,  70  Ex  parte  Moore,  .10  Ind.  137 ;  Marphy  i 
Iowa,  442.  8,31  Ind,  Sll;  P,  v.  Freel,  4BCal.  436 

>  Post,  S  695 ;  P.  IT.  Clark,  3  Seld.  389 ;     Read  v.  C.  S3  Grat,  924 ;  P.  c.  Crowej,  5 
Mitcharoi.  a  11  Oa.  615;  Greene.  8. 13    CaL36;  S.ir.  Spangler,  40  Iowa,  365. 
Ho.  383;  Rex  r.  Legg,  J.  Eel.  27, 136; 
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■  otlierwise,  was  fully  explained  in  the  first  volume,  including 
le  distinctions  in  felonious  homicide.' 

§  679.  Thirdly.  The  Act  viewed  apart  from  what  may  be  the 
eat  Intent :  — 

1.  Doctrine  defined.  —  Wlienorer  one  without  legal  excuse  or 
lliation  does  what  is  directly  and  immediately  dangerous  to  life, 
ly  homicide  which  results  therefrom,  whether  intended  or  not, 
deemed  by  the  law  to  have  proceeded  from  malice  aforethought, 
■i  is  murder,  not  manslaughter.^  This  doctrine,  which  is  thus 
rmulated  on  a  consideration  of  the  authorities  at  large,  may  be 
a;arded  as  one  of  the  — 

2.  Xiaw'a  Tecbnloal  Rnlea  —  (intant).  —  In  the  criminal  law,  all 
(s  take  their  cliaracter  from  the  intent;  hecause,  as  already 
plained,^  crime  exists  only  in  the  mind.  Yet  the  law  has 
me  rules  for  determining  the  mental  condition,  and  in  some 
cumstances  it  gives  them  an  arbitrary  force ;  bo  that  some- 
nes  a  man  who  intentionally  does  a  thing  is  estopped  to  deny 
*  intent  legally  attached  thereto.*  For  varioue  purposes  the 
il  intent  may  generally  on  a  charge  of  crime  be  inquired  into; 
t  in  the  cases  to  which  we  are  now  referring,  the  party  is  still 
deluded  from  denying  the  existence  of  the  intent  in  law.  And 
when  a  man  means  to  do  particular  things  which  he  does,  resultr 
T  in  the  death  of  another,  he  is  adjudged  guilty  of  murder  or 
mslaughter,  whatever  may  bo  his  real  motive.  It  is  to  things 
UB  intentionally  done  that  we  are  now  to  direct  our  attention, 
ominent  among  which, — 

§  (iSO.  1.  UaiDK  Deadly  Weapon.  —  Ordinarily  when  one  with- 
t  legal  excuse  bo  uses  a  deadly  weapon  that  the  death  of  a 
iinan  being  results  therefrom,  the  law  either  conclusively  or 
a  violent  presumption  of  fact  infers  malice  aforethought,  and 
judges  the  act  to  be  murder.* 


Grey'H  Case,  J.  Kel.  64 ;  a.  c.  nom.  Grsy'a 

Case,  J,  Kel.  133 ;  Kent's  Caeo,  Skin,  6tifi ; 

Rex  B.  Hazel,  1  Leacli.  3GS,  3H3;   ntite, 

5  628 ;  U.  S.  V.  McGluB,  1  Curt.  C.  C.  1  ; 

Greeo  v.  S.  SS  Mitaie.  687 ;  Gladdcu  «.  S. 

IS  Fla<562;  R.  f.  Mullen,  14  La.  Ad.  5;0; 

Clem  v.  S.  31  Inil,  480 ;  Morphy  v.  S.  31 

Ind.   Sll;   Ilcad   c.   S.   44   Missis.   731; 

Evans  b.  S.  44  Missis.  762;  Green  i>.  S. 

45  Ark.  2SI;  S.  u.  Christian,  66  Mo.  138; 
S.  V.  Smith,  2  Strob.  T7,  47  Am.  D.  Ex  parte  Nettles,  5S  Ala.  268 ;  Ex  parte 
;  Bex  e.  Thomas,  7  Car.  &  P.  817  ;  Btown,  65  Ala.  446  ;  S.  n.  Hocketi,  70 
387 


'  Vol.  I.  g  397  et  seq. ;  McGinnis  v.  C. 

!  Pa.  66  ;  Fitzgerald  v.  S.  15  Lea,  99  ; 

.ivB.  R32  Hun,  192. 

^  Reg.  V.   Serne,  16  Cox  C.  C.  311; 

arh  f,  S.  8  Ttx.  Ap.  478  ;  Mayes  v.  P. 

>  111.  306,  46  Am.  R.  S98. 

'  Vol.  L  S  287. 

•  Vol  I.  g  370,  734.  739 ;  S,  p.  Smith, 

ilrob.  77,  47  Am.  D.  5B9  ;  1  East  P.  C. 

1;  Short  D.S.  7  Yerg.  510. 
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2.  Deadly  Weapon  defined.  —  A  deadly  weapoa  is  one  likelj 
to  produce  death  or  great  bodily  injury.  And  the  manner  ii 
vhtch  it  was  used  in  the  particular  instance  may  enter  into  thi 
question  whether  or  not  it  was  deadly.'    And  — 

8.  Conrt  or  Juiy,  —  Commonly  the  question  of  what  is  a  deadi; 
weapon  is  deemed  to  be  of  law  for  the  court,  not  of  fact  for  tb 
jury.'  Yet  it  may  so  far  involve  a  fact  aa  to  be  in  effect  for  th 
jury ;  for  example,  where  it  is  deadly  or  not  according  to  the  man 
net  of  its  use."    Further  as  to  — 

§  681.  1.  Wletlwr  of  Law  or  Paot  —  To  the  author,  it  doe 
not  seem  promotive  of  justice  to  establish  a  ri^d  rule  on  thi 
subject,  and  requite  the  jury  inevitably  to  find  "malice  afort 
thought "  whenever  the  death  pi-oceedcd  from  the  use  of  a  pai 
ticular  sort  of  weapon,  whatever  they  may  deem  of  the  actus 
fact.  In  which  view,  the  direction  should  always  be  in  the  fori 
of  advice  to  the  jury  rather  than  of  inflexible  law.*  And  contrar 
to  what  seems  to  be  the  doctrine  of  most  of  the  cases  cited  to  th 
last  section,  there  are  others  which  either  submit  to  the  jury  *  th 
question  of  malice,  or  in  matter  of  law  hold  that  the  particulo 
killing  was  no  more  than  manslaughter,  though  a  deadly  weapo 
was  used  without  justilication.*    Thus,  — 

2.  iTot  tued  ae  Deadly.  —  If  the  deadly  weapon  is  employe 
neither  with  direct  aim  nor  in  a  manner  likely  to  be  deadly  i 
the  particular  instance,  it  is  not  to  be  legally  regarded  therei 
as  deadly.^  This  proposition  results  rather  from  the  generi 
course  of  decision  than  from  any  express  adjudication.    Again,  - 

S.  Careieia  tTae.  —  One  killing  anotlier  by  the  mere  careles 
use  of  a  deadly  weapon  commits  only  manslaughter.^  Lookio 
for  — 

Iowa,  442 ;  8.  ■>.  DMchUDps,  4S  Ia.  Ao.  •  See  Crim.  Pro.  I.  J  1096  et  saq.  ;  I 

a67,  SI  Am.  St.  392.    AodaaeJoDea  v.  8.  }  601. 

39  Ga.  594;  S.  v.  Fergnson,  S  HiU.  S.  C.  *  Ante,  f  673-673 &;  poat,S6S4. 

619,  97  Am.  D.  412 ;  U.  S.  e.  WiltWuer,  •  Reg.  i-.  Selten,  11  Cox  C.  C.  674 ;  I 

3  Wash.  C.  C.  515;  S.  v.  Siaeoii,  3  Brev.  v. Dram, 5S Pa. 9 ;  S. d. HarriBon, 5  Jone 

58;  Kriel  «.  C  5  Bush,  362.  N.  C.  115;   Philips  t..  C.  S  Duv.  388.  ( 

1  Stat.  Crimaa,  §  320;  Sylveater  v.  S.  Am.  D.  499;  Anderaon  n.  B.  3  Heisk.  S< 

72  Ala.  201.  Miller  B.  8.  37  Ind.  432;  Hnrd  v.  F.  : 

>  Stat.  Crimes,  S  320;   8.  d.  Weat.  6  Mich.  405;  Donnellan  v.  C.  7  Bnah,  671 

JoneB,  N.  C.  505 ;  C.r.  O'Brien,  119  Mass.  Reg.  b.  Weleii,  11  Co;i  C.  C.  336  ;  Ex  par 

342,  20  Am.  R.  325  ;  S.  v.  Bigg,  10  Nev.  Wray,  30  Missia.  673. 

284,  290.    Bat  see  S.  e.  Harper,  69  Mo.  '  S.  a.  Roane,  9  Dev.  G8 ;  B.v.  Weet, 

425,  Jonei,  K.  C.  505. 

■  Blige  c.  S.  SO  Fla.  742,  51  Am.  R.  >  Reg  v.  Noon,  6  Cox  C.  C.  137 ;  S. 

eas.  Roaiie,SDeT.58.    Where  the  careteeaae 
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682.  InstanoM  of  KUUng  hy  D«ad]r  Weapon.  —  We  have,  — 
ihootliiK  to  frieliten  Horw,  —  A  man  having  a  pistol  diacharged 
t  a  person  on  horseback,  meaning  simply  to  frighten  tlie  horse 
.  cause  it  to  throw  the  rider.  This  act  resulted  in  death,  and 
ras  held  to  be  murder.  The  judge  observed :  "If  the  priBoner'a 
jct  had  been  nothing  more  than  to  make  Carter's  horse  throw 
1,  and  he  had  used  mch  meant  only  as  were  appropriate  to  that 
',  tlien  there  would  be  some  reason  for  applying  to  his  case  the 
;inction  >  that  where  the  intent  was  to  commit  only  a  trespass 
a  misdemeanor,  an  accidental  killing  would  be  only  man- 
ighter."'    From  Gabbett"  we  have  such  illustrations  as  — 

683.  Chaatisoiaetit.*  —  Speaking  of  the  right  of  chastisement, 
lays : '  "If  the  correction  exceed  the  bounds  of  due  moderation, 
er  in  the  measure  of  it  or  in  the  instrument  made  use  of  for 
t  purpose,  it  will  be  either  murder  or  manslaughter  according 
he  circumstance s."     As  where,  upon  a  chiding  between  man 

wife,^  the  husband  struck  the  wife  with  a  pestle  so  that  she 

1,  it  was  held  to  be  murder^  [a  case,  the  reader  perceives,  of  a 
dly  weapon] ;  so  where  a  woman  kicked  and  stamped  on  the 
y  of  her  child  [a  case,  in  principle,  of  the  use  of  a  deadly 
ipon] ;  and  in  another  case,  where  a  smith,  upon  some  cross 
wer  given  by  his  servant,  and  having  a  piece  of  hot  iron  in 
hand,  ran  it  into  the  servant's  belly .^  And  in  Hazel's  Case, 
ire  the  prisoner,  having  employed  her  step-daughter,  a  child 
years  old,  to  reel  some  yarn,  and  finding  some  of  the  skoins 


In  Grey'i  Case,  J.  Kel.  6A.  the  defend- 
auC,  a  blacksmith,  had  brukeii  with  a 
rod  u[  iron  the  Bkiill  of  his  servant 
whom  he  did  not  meau  to  kill,  and  tliia 
was  held  to  b«  munler.  1'hu  judgoH  ob- 
served :  "  If  a  father,  muster,  or  Btlioul- 
manter  will  correct  his  child,  Bcrvniit,  or 
•i^hular,  he  niut  do  it  with  such  things 
as  aie  fit  for  cotrectioa,  aud  out  with 
such  iustniments  as  may  prulinlilj  kill 
them,  h'oi  otherwise,  under  [irt'teute  of 
,  a  pareut  might  kill  hiit  child, 

icholar;  and  a  bar  of  iron  isnoiuBtrU' 
t  for  correctiuD.  It  is  all  one  as  if  he 
run  him  through  with  a  sword.  .  .  . 
therefore,  where  a  master  strikes  his 
ant  willing];  with  such  thing?  as  those 
if  death  ensue  the  law  shall  judge  it 
ce  prepense." 


Ante.  §  506  (S). 

Ante,  g  663. 

1  Gab.  Crim.  Law,  470,  471. 

I  Hale  P.  C.  454;  Foster,  263;  ante, 

Chastise  Wifo.  —  The  right  of  a 
to  indict  phvsical  chastisement  on 

r'ife  is  not  recognized  in  the  United 

•i,  aa  it  was  formerlj  in  England, 
I.  S  891  ;  1  Bishop  Mar.  Dir.  &  S. 

17-1625. 

DaltoD  Jnst  p.  345,  c.  145,  J  e. 
AnonvraoDB,    sUt«d     J.     Kel.    64. 
Uj   Weapon   ta   ChAitlMment.  — 
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knotted,  threw  at  the  child  a  four-le^ed  stool  which  struck  1 
on  the  temple  and  caused  her  death  soon  afterwards,  it  ^ 
epeciallj  found  by  the  jurj  that  the  stool  was  of  sufficient  f 
and  weight  to  give  a  mortal  blow;  but  it  being  also  found  t 
the  prisoner  did  not  intend  at  the  time  she  threw  it  to  kill 
child,  it  was  considered  to  be  a  doubtful  case,  and  no  opinion  \ 
ever  delivered  by  the  judges."  ^ 

§  684.  Foitber  of  Weapon  for  CbMtliemvnt.  —  "  And  in  judg 
of  the  measure  and  manner  of  the  punishment,  it  is  not  only  tc 
considered  whether  the  weapon  be  a  dangerous  one,  or  likely 
kill  or  maim,  but  due  regard  is  also  to  be  had  to  the  age  i 
strength  of  the  party.  As  in  Wigg's  Case,  the  facts  of  wh 
were  that  a  shepherd  boy  ha\'iDg  suffered  some  of  the  sh 
which  he  was  employed  in  tending  to  escape  through  tlie  hun 
of  the  pen,  tlie  boy's  master,  the  prisoner,  seeing  the  sheep 
through,  ran  towards  the  boy,  and  taking  up  a  stake  that  ' 
lying  on  the  ground  threw  it  at  him,  which  hit  the  boy  i 
fractured  his  skull,  of  which  fracture  he  soon  afterwards  di 
the  jury,  under  the  direction  of  Nares,  J.,  found  the  priso 
guilty  of  manslaughter ;  this  learned  judge  having  in  substa 
told  them  that  if  they  thought  the  instrument  so  improper 
to  be  dangerous  and  likely  to  kill  or  maim  (the  age  and  stren 
of  the  party  killed  being  duly  considered),  the  crime  wt 
amount  to  murder,  as  the  law  would  in  such  case  supply  or  i 
same  the  malicious  intent ;  but  that  if  they  thought  the  ins 
raent,  though  improper  for  the  purpose  of  correction,  was 
likely  to  kill  or  maim,  the  crime  would  only  be  raanslaugh 
unless  they  should  also  think  that  there  was  an  intent  to  kil 

§  685.  1.  Deadly  or  not,  In  Cbaatiaeinent.  —  Where  correctio 
inflicted  with  an  instrument  improper  for  the  purpose,  but 
deadly,  or  with  a  proper  instrument  to  an  improper  degree,  dt 
if  it  results  will  be  manslaughter;"  and  this  proposition,  com  pE 
with  the  doctrines  of  the  last  three  aectione,  illustrates  clearly 
of  the  distinctions  between  these  two  classes  of  felonious  hemic 
In  further  illustration,  — 

1  Rex  i>.  Hazel,  1  Leach,  S6e,  I  East  3TB.  note;  I   Gab.  Crim.  Law,  471. 

P,  C,  236  ;  1  Gab.  Crim.  Law,  470.  abo  Hex  i:  Conner,  7  Cur.  S.  I'.  438. 
1  There  wag  in  the  case  another  point,  <  Ante,  5  610.  663,  682 ;  Rex  a.  Ch 

which   might  hare   inducGd   the  jurv  to  man,  T  Car.  &  I'.  455  ;  AnonTmons,  I 

reinm  a  Terdict  of  manBlaughtec  rather  P.  C.  261 ;  1  Hawk.  P.  C.  Curw.  ed.  ] 

than  of  murder.     Rex  iv  Wiggs,  I  Leacli,  j  5. 
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2.  MalpracUoe  of  PhyBiclan.  —  It  being  the  purpose  of  a  medical 
lau  to  cure  his  patient,  if  through  miskilfulnesa  or  groBs  carcleas- 
eaa  he  causes  deatli  instead,  his  offence,  should  the  homicide  be 
eenied  felonious,  is  manslaugliter  only  ; '  because  he  neither 
ittiiidc'd  death,  nor  used  with  the  patit'nt  mcaua  which  he  knew 
ere  likely  to  put  the  life  iu  peril.     Again, — 

§686.  1.  Bzpoflure  of  Dependent  Person  —  (Tender  Teara). — 
i  the  exposure  or  neglect  of  an  infant  or  other  dependent  per- 
m,^  resulting  in  death,  is  an  act  of  mere  carelessness,  wherein 
auger  to  life  does  not  clearly  apjiear,  the  homicide  is  only  man- 
laughter  ;  whereas,  if  the  exposure  or  neglect  is  of  a  dangerous 
ind,  it  is  murder.^  For  example,  if  from  an  infant  of  tender 
&ai-s  the  person  under  obligation  to  provide  for  it  wilfully  witli- 
olds  needful  food  or  any  other  needful  thing,  though  not  with 
itent  to  kill,*  and  by  reason  thereof  tlic  child  dies,  he  commits 
lurdcr.^     But  — 

2.  vrithboldiiig  HeoeMariea  —  (Wile  —  Child  —  Servant).  —  Or-  -       -  ---, 

inarily,  if  a  husband  should  deny  necessaries  to  his  wife,  and  I^.-J^ 

:ierefrom  she  shonld  die, —  since  this  act  is  not  so  imniediutoly  .^  -^^S 

angerouH  to  the  life  as  the  other.  —  he  would   be   guilty  only  -  -  .-—« | 

i  manslaughter  ;  ^  and  perhaps  a  parent  withholding  food  and  the  ■  -  .  _J5 

ke  needful  things  from  a  grown-up  and  cuni|ietent  child,  might  -  "^T? 

ndcr  similar  circumstances  incur  only  the  same  guilt.^    The  case 

f  a  servant-girl  sixteen  years  old,  and  not  under  duress,  was 
eld  to  be  different;  she  being  capable  of  making  coinjilaint  and 
iking  care  of  herself,  those  who  deny  her  proper  food  are  not 
aswcrablc  to  the  criminal  law."* 

3.  ABBaulting  Helpleaa  Peraon.  —The  old  case  of  a  son  carrying, 
1  a  frosty  and  cold  time,  his  sick  father  from  place  to  place 

'  Ante.  5  664.  anil  cftses  there  cileii.  .^US  ;  Iti'g.  !■,  Wttltors,  Car,  &  H.  164.    Sao 

S  Ante,  S  fifiO-eea.  Kes.  r.  Miil(lli^sliij>,  5  Cox  C.  C.  27.^. 

«  RcR.  r'.  nnmitier,  I  Car.  &  K.  fiOO ;  '  U-nis  r.  K.  7i  Ga,    104,  S:)  Am.  It, 

eg,  B.  (.'niinptoii.  Car.  &,  M,  597  ;  Rox  ".  835. 

ann.lerfl.  7  Car.  &  P,  277  ;  Rex  v.  Pelf,  1  '  Rex  ".  Sijoirc.  I   Khhs.  Criii.ra,  .■)il 

each.  I.'i7, 1  EnBtP.C.326;  Reg.  r,  Hpn-  Eni:.  eii.  4m);  liux  r.  Snuuilcrs,  7  Cur.  i 

law,  1 1  Jor,  615,  616,  !  Cox  C.  C.  285.  20  P.  277. 

ng.  I.,&Eq,5B3;  HeR.!;,  Waters,  Temp,  '  HeR,  ".  I'himmer,  I  Ciir.  &  K,  GOO. 

M-  57,  1  Den.  C.  C.  356,  13  Jnr.  130,  IB  See  ante,  §  662. 

aw  J.  s.s,  M,C.53;  Reg,  ii.  Marriutt,  8  '   Reg.  ».   Edwanlfl,  8  Car.  &   I'.    611, 

ar.  &l'.4a5;  U,  S,  e.  Fwoiiiau,  4  Maaua,  See  ReR,  r,  Cradp.  11)  Cnx  I'.  C.  ,^47. 

»  Keg,  i-.  S .  5  Cox  C.  C.  279. 
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agELJOBt  hi8  will,  resuUiDg  in  death,  further  illustrates  the  doc- 
trine ;  this  was  held  to  be  murder.'    And  — 

§  687.  1.  Otiwr  DuigaroiM  Acta  —  there  are,  directly  hazard 
ouB  to  life,  the  doing  whereof,  if  death  follows,  is  murder.' 
There  need  be  no  intent  to  kill,*  or  even  persoual  ill-will  U 
the  deceased.*  Indeed,  whatever  one  does  immediately  tendiuf 
to  the  extiu^ishment  of  human  life,  and  not  required  by  anj 
duty,  appears  to  conetitute,  if  it  results  in  death,  this  heavie: 
grade  of  felony;'  but  where  the  liability  to  cause  death  is  mon 
remote,  the  doing  with  the  fatal  consequence  will  be  only  man 
slaughter.    For  an  example  of  the  graver  sort, — 

2.  Bxposnra  to  Bmall-pox.  —  One  who  confines  another  whi 
has  not  had  the  small-pox,  even  a  prisoner,  with  an  infected  per 
son,  whereby  the  former  takes  it  and  dies,  is  chai^able  with  mur 
der."    Also  — 

8.  NeomsarlM  for  Prisoner.  —  It  is  murder  for  a  jailer  to  pu 
his  prisoner  in  an  unwholesome  room,  and  deny  him  necessarie 
for  cleanliness,  if  thereby  death  is  produced  J    And  — 

§  688.  Horaa  OMd  to  strtlM  —  DiaotaarEliiB  Oon  — ■  Btooes  froi 
Hows-top.  —  He  is  guilty  of  murder,  says  Hawkins,  "  who  kill 
another  in  doing  such  a  wilful  act  as  shows  him  to  be  as  dangei 
0U8  as  a  wild  beast,  and  an  enemy  to  mankind  in  general ;  as,  b 
going  deliberately  with  a  horse  used  to  strike,^  or  discharging 
gun  among  a  multitude  of  people,  or  throwing  a  great  stone  or  : 
piece  of  timber  from  a  house  into  a  street  through  which  h 
knows  that  many  are  passing ;  *  and  it  is  no  excuse  that  he  in 
tended  no  harm  to  any  one  in  particular,  or  that  he  mean 
to  do  it  only  for  sport,  or  to  frighten  the  people,  &o."  ^'^  Ii 
these  cases,  it  is  perceived,  the  act  which  takes  away  the  lif 
is  both  unlawful  and  of  a  directly  dangerous  nature.  Frot 
all  which, — 


279;  Reg.  v.  Kuighta,  3  Foit.  &  F.  46;  '  Rex  n.  Haggioa,  a  SCra.  8BS,  S  Lc 

Albricht  B.  S.  6  Wis.  71 ;  Heg.  v.  Wag-  Rs;m.  1574. 

ttaffe,  1 0  Cox  C.  C.  630 ;  Reg.  v.  Dowuea,  ■  See  3  Greenl.  Et.  }  147. 

I  Q.  B.  B.  35.  "See  Foater,  163-364.    And  aee  Vo 

■  Mnrphy  e.  P.  9  Colo.  435.  I.  g  314  (4),  736;  I  Hawk.  P.  C.  Cum 

•  AnW,  S  676.  ed.  p.  85,  g  4. 

•  Revel  V.  8.  SB  Ga.  275.  »  1  H»wk.  P.  C.  Cnnr.  ed.  p.  86, 3  la 

•  Ante,  S  679  (I);  Reg.  v.  &etM,  16 
CoiC.  C.  311. 
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\  689.  FormoU  of  Doctrin*.  —  It  Ib  believed  that  the  doctrine 
.}•  be  epitomized  as  follows :  If  an  act  is  unlawful  or  is  such  as 
t;  does  not  demand,  and  of  a  tendency  directly  dangerous  to 
'.,  the  destruction  of  life  by  it,  however  unintended,  will  be 
irder.  But  if  the  act,  though  dangerous,  is  not  directly  bo,  yet 
Sciently  to  come  under  the  condemnation  of  the  law,  and  death 
intended  results  from  it,  the  homicide  is  manslaughter ;  or  if  it 
of  a  nature  to  be  lawful  properly  performed,  and  it  is  per- 
med improperly,  and  death  comes  from  it  unexpectedly,  this 
0  is  manslaughter.  To  continue  these  illustrations, — 
;  690.  1.  CbutlMtnont,  ackln.  —  It  is  lawful  properly  to  correct 
hild  with  the  rod  ;  therefore  to  carry  such  correction  to  an  ex- 
isive  degree,  resulting  in  death,  is,  we  have  seen,  only  man- 
ughter.'  But  correction  with  a  deadly  weapon  is  never  lawful ; 
ice,  as  we  have  also  seen,'  death  inflicted  thereby  is  murder. 


i.  BaatiDg,  not  In  Chutimmviit.  —  "  Wherever,"  says  Hawkins, 
taking  of  cases  other  than  of  parents  and  the  like,  "  a  person, 
cool  blood,  by  way  of  revenge,  unlawfully  and  deliberately 
its  another  in  such  a  manner  that  he  afterwards  dies  thereof, 

is  guilty  of  murder,  however  unwilling  he  might  have  been 
have  gone  so  far  ; "  *  because  here,  the  reader  perceives,  there 
no  right  of  correction,  even  with  a  proper  instrument.  Yet 
s  doctrine  of  Hawkins  is  stated  a  little  too  broadly ;  for  if 

beating,  however  wrongful,  was  neither  with  a  deadly  weapon 
'  carried  to  a  degree  evidently  dangerous,  and  there  was  no 
ent  to  kill,  but  unfortunately  death  followed,  the  offence  would 
only  manslaughter.'* 

I.  Cu«i«H  Um  of  Way.  —  To  cause  death  by  using  a  public 
y  carelessly  is  manslaughter  only,^  because  the  proper  and 
eful  use  of  it  is  lawful.' 
I  691,  1.  Dangerona  BXiidemesBor.  —  One  unintentionally  tak- 

life  In  committing  a  mere  criminal  misdemeanor  of  a  sort  dan- 
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Ante,  I  ess  (1).  Hex  v.  W&lker,  !  Car.  ft  P.  330;  Bex  v. 

Ante,  i  680,  6B3.  Swindall,  2  Car.  &  K.  330 1  Hex  v.  Graen, 

I   Hawk.  P.  C.  Cnrw.  ed.  p.  99,  {  41.  T  Car,  ft  P.  IftS ;  Rex  v.  Maatin,  6  Cu.  ft 

■ee  Peiiiurlrania  v.  Letria,  Addison,  P.  396. 

'  And  «ee  Sbielda  d,   Yonge,  IS  Ga. 

S.  V.  JtOTOtt,  1  Ire.  76.  349,  SO  Am.   D.   698 ;   Chrjital  v.  C.  9 

Ante,  S  667 ;  Rex  d.  GroQt,  6  Car.  ft  Buh,  669. 
»;  Rex  V.  TimouDa,  7  Car,  ft  P.  499; 
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gerouB  to  life,  so  that  the  element  of  danger  concurs  with  thi 
unlawfulness  of  the  act,  commits  murder.'     Thus,  — 

2.  DradiT  MImUm  la  Blot.  —  Where  death  is  unintentionally  in 
flicted  by  rioters  who  use  deadly  missiles,  — as,  where  one  of  then 
throws  a  stone  at  random,  whereby  a  man  is  killed,  —  all  an 
guilty  of  murder."    And — 

3.  Abortion.  —  If  one  to  commit  on  II  pregnant  woman  the  dan 
gerous  misdemeanor  of  abortion,  administers  to  her  a  drug  or  em 
ploys  instruments  in  consequence  whereof  she  dieB,^  or  the  chilt 
is  prematurely  born  and  dies  from  the  too  early  exposure  to  thi 
external  world,*  the  homicide  is  murder. 

4.  Other  DKogerooB  BClad«inMuiors.  —  Hawkins  says :  "  If  a  mai 
happen  to  kill  another  in  the  execution  of  a  malicious  and  delib 
erate  purpose  to  do  him  a  personal  hurt,  by  wounding  or  beatin) 
him,  or  in  the  wilful  commission  of  any  unlawful  act  whicl 
necessarily  tends  to  raise  tumults  and  quarrels,  and  consequent); 
cannot  but  be  attended  with  the  danger  of  personal  hurt  to  6om< 
one  or  other,  — as,  by  committing  a  riot,  robbing  a  park,  Ac.,— 
he  shall  be  adjudged  guilty  of  murder."  '    On  the  other  hand,  — 

§692.  1.  not  Duigotona  Hlidomeanor  —  Civil  Trespan. — 
Where  the  misdemeanor  intended  and  act  done  to  perpetrate  i 
are  of  a  sort  not  thus  directly  dangerous  to  life,  if  accidentally  i 
homicide  results  therefrom  it  is  manslaughter;'  but  if,  still  no 

■Rex   D,   Plummer,   J.  Kel.   109,   IS  hnntipg  in  a  park,  &«.,  —  Mid  io  so  doin 

Mod.  637,  631 ;   Rex  v.  Sollivaii,  7  Cu.  happen  to  kill  a  mBD,  they  sre  all  gaiU 

&  P.  641  ;  C.  (I-  Keeper  of  I'riaoa,  3  Aahm.  of  murder;   for  the;  miut  at  their  per 

327  ;  Reg.  v.  WeK,  2  Cm.  Jfc  K.  784 ;  P.  abide  the  event  of  their  actions  who  wi 

v.  Enoch,  13  Wend.  1S9,  174,  37  Am.  D.  fnUy  engage  in   iDch   bold   distarbancc 

197;  Add  ir.  8.  11  Hampb.  159, 163.    And  of  the  public  peace,  in  open  oppoaitio 

»ee  Reg.  u.  Walters,  Car.  AM,  164;  Reg.  to  and  defiance    of   the  jnelice   of    th 

B.  Howell,  9  Car.  &  P.  437.  nation."     1   Hawk.   P.  C.  Curw.   ed.  ] 

■  Rex  u.  Plummer,  anpra.    See  Rex  v.  101,  {  51. 

Hodgson,  1  Leath,  6 :  Rex  u.  Hubaon.  I  »  I  East  P.  C.  364 ;  C.  o.  Keeper  < 

Ea«t  P.  C.  358,  being  a.  c. ;  Rex  v.  Ran-  Prison,  3  ABhm.  937 ;    8.  v.  Leeper,  ' 

kin,  Rubs.  £  Ry.  43 1   Reg.  v.  Wallis,  1  Iowa,  748;   ante,  {  641,  657.     And   m 

galk.   334,   335  ;    Maneell'*   Case,   3   Dj.  C.  i>.  Parker,  9  Met.  363,  365,  43  Am.  I 

138  i.,  pL  60;  S.  v.  Jenkins,  14  Rich.  315,  396. 

94  Am.  D.   132 ;   Friety  v.  P.  3   Abb.  '  Reg.  d.  WmI,  2  Car.  k  K.  7S4. 

Ap.    215.      Hawkiua   says;    "It    teenit  •  1  HawL  P.  C.  Curw.  ed.  p.  86,  j  10 

clear  that,  regularly,  where  divers  per.  '  Fo«t,  §  694 ;  S.  v.  Smith.  33  Me.  36 

eons  reaolve  to  resist  all  opposera  in  the  54  Am.  D.  678 ;  Reg.  v.  Packard,  Car.  &  J 

commi^ion  of  any  breach  of  the  peace,  336.    And  see  Chichester's  Case,  Aley 

and  to  execute  it  in  such  a  manner  as  12.    In  these  cases  the  act  done  most  I 

DatDTtdly    tends    to    raise   tamolte    and  maJam  in  >e.    Vol.  I.  §  332.    See  also  K« 

affrays, —  as,   by   committing    a  violent  d.  Murphy,  6  Cat.  &  P.  103;  ante,  $  630 
disseisin  with  great  nnmbers  of  people. 
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l)eing  dangerous,  the  motive  were  merely  the  commisaion  of  a  civil 
trespass,  the  liiiintended  death  would  not  be  indictable  under  all 
;ircumstauceB,  though  under  some  it  would  be  manslaughter.  To 
ay  down,  as  to  this,  an  c.\act  rule,  sustained  by  authorities,  seems 
mposBible.     To  illustrate, — 

2.  Diachargiiig  Qun.  —  One  who  accidentally  kills  a  man  by  dis- 
iharging  his  gini  at  another's  fowls  in  sport,  the  thing  he  supposes 
limself  to  be  doing  being  a  mere  civil  trespass,  incurs  the  guilt  of 
nanslaugbter.'  And  it  is  the  same  when  the  firing  of  the  gun 
rhich  results  in  death,  is  meant  simply  to  frighten  another;^  or 
rhen  one  carelossly  discharges  the  contents  of  fire-arms  into  the 
itreet.'     And  — 

3.  DaugorouB  Act  In  Frollo.  —  Where  ft  lad  in  a  frolic,  without 
neaaing  harm,  took  the  trap-stick  out  of  the  forepart  of  a  cart, 
causing  it  to  ujiset,  and  the  carman  who  was  in  it  putting  in  a 
.ack  of  potatoi's  was  thrown  backward  on  some  stones  and  killed, 
he  lad  was  held  to  be  guilty  of  mansluughtor.* 

§  693.  1.  Frolic  DangerouB  or  not.  —  In  thcse  cascs,  the  thing 
lone  was  of  dangerous  tendency,  though  not  directly  so.  And 
rhere  the  eluiiu'ut  of  danger  is  wanting,  no  criminal  liability  is 
ncurred  by  a  [lurely  accidental  killing.  Or,  as  tho  doctrine  has 
teen  exprea&eii,  where  a  fatal  blow  is  "inflicted  in  sport,  under 
lircurnstances  not  of  themselves  calculated  to  produce  [KTHona! 
QJury,"  an  accidental  killing  is  not  even  manslaugliter.*    Yet  — 

2.  MUdsmeanor  added  to  Frolic.  —  This  doctrine  must  ho  (lUaU- 
ied  to  the  esli'ut  that  an  assault  and  battery,  or  other  criminal 
nisdemeanor,  was  not  intended  ;  because  if  such  was  tlic  intent, 
he  killing  will  be  cither  murder  or  manslaughter  aecordingto  tho 
arcumstances/'     But  — 
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3.  Physio  In  Sport.  —  Giving  one  physic  in  sport,  if  it  kills  him, 
is  mauslaugiiter.^    And  — 

4.  By  Berrant  contiaTT  to  Command.  —  In  the  time  of  slaver; 
the  same  was  held  where  a  slave  administered  to  a  child,  **  con- 
trary to  a  general  command  not  to  give  the  child  anything  what 
ever,"  a  dose  of  laudanum  resulting  in  death,  while  the  isteut  ol 
the  slave  was  to  produce  a  mere  harmless  sleep.' 

5.  Whip  Bon:  —  One  who  whips  a  horse  on  which  another  is 
riding,  so  that  the  animal  springs  out  and  runs  over  a  child  whom 
it  kills,  is  guilty  of  manslaughter ;  but  the  person  on  the  horse, 
having  done  no  wrong,  escapes  punishment.* 

§  694.  Fourthly.  The  Act  which  distingui»he»  Murder  from 
Mantlaughter  viewed  in  Combination  with  the  Intent:  — 

1.  Intent  making  Aot  Folonlona.  —  Though  neither  one's  pur- 
pose is  to  take  life,  nor  the  thing  which  he  does  is  of  tlie  danger 
OU3  sort  we  have  just  been  contemplating,  casually  it  may  still 
result  in  death.  And  if  it  does,  and  if  the  thing  intended  wai 
malum  in  ae  and  indictable,  whether  as  felony  or  misdemeanor, 
ail  exposition  in  our  first  volume  shows  that  a  felonious  homicide 
is  committed.*    As  to  whether  it  is  murder  or  manslaughter, — 

2.  Felony  meant.  —  One  who  does  an  act  intending  to  commil 
any  felony,  even  though  not  of  a  sort  dangerous  to  life,  if  the  life 
of  another  is  accidentally  taken,  commits  murder.'  In  the  appli- 
cation of  this  rule,  statutory  felonies  are  the  same  as  those  at 
common  law.'     On  the  other  hand, — 

8.  Ulfldemeanor  meant.  —  Still  supposing  the  thing  done  not  to 
be  of  dangerous  tendency,  the  offence  when  death  accidentally 
attends  a  misdemeanor  is,  we  have  seen,^  manslaughter. 


Uid  for  Vermin.  —  "If  one  prepnra 
TaUbaLe  to  kill  rau  and  mice,  o(  other 
vermin,  and  leavee  it  in  certain  placet 
to  that  jjorpooe,  and  with  no  ill  intent, 
and  one  fltidinf^  it  eaM  it,  it  ia  not  felony, 
bocaute  he  who  prepares  the  poiaon  hai 
no  ill  or  feioniaus  iuteot." 

'  I  Eaat  R  C.  364, 

»  Ann  V.  S.  II  Hnmph.  159.  And  lee 
Vtx  V.  Martin,  3  Car.  &  P.  Sll;  Sarah  v. 
S.  se  Alisnlg.  367,  61  Am.  D.  544. 

'  1  Hawk.  P.  C.  Curw.  ed.  p.  8S,  j  3 ;  1 
Hale  P.  C.  4S6;  ante,  §'6Sa 

*  Vol.  I.  g  323-336. 

»  Vol.  1.  S  aaa  (a) ;  i  Hawk.  p.  C.  Conr. 


e<I.  p.  86,  9  II,  p.  too,  {44:  1  Eaat  P.O. 
S55 ;  Gore's  Case,  9  Co.  81  a :  Rex  u. 
Plammer.  J.  Kel.  109,  IS  Hod.  6JT,  631 : 
S,  B.  Shelledv,  B  Iowa,  477;  Roach  n.  S.  i 
Tex.  Ap.  478.  See  C.  v.  Hanlon.  3  Braws. 
461;  Heg.  u.  Greenwood,  7  Cox  C.  C.  464; 
Alfred  u.  S.  33  Ga.  303;  Reg.  c.  Seme 
16  Cox  C.  C.  311;  He_ve»  c.  S.  10  Tsx 
Ap.  1  ;  Sharpe  v.  S.  17  Tex.  Ap.  486: 
pout,  i  731. 

•  8,  D.  Smith,  32  Me.  369,  M  Am.  D 
57S;  S.t>.  McNab,  30N.H.  16a  And  H( 
Stat.  Crimes,  5  139. 

'  Ante,  f  692,  693. 
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§  695.  KUling  lotended.  —  Where  the  killing  is  JDtended,'  and  ia 
not  lawful,  it  is  generally  murder;'  but  under  circumstances  of 
provocation  or  of  mutual  combat  it  may  be  reduced  to  manslaugh- 
ter.' If  the  law  authorizes  or  permits  it,  there  is  no  crime.  To 
render  an  intentional  killing  murder,  there  is  no  need  that  the 
purpose  to  take  life  should  have  existed  any  particular  time  before 
the  act  is  performed.* 

§  6%.  1.  Unlawful  Aot,  for  BfUcUef  —  HMdleu.  —  Foster 
states  a  distinctiou  se  follows :  "  If  an  action  unlawful  in  itself 
be  done  deliberately  and  with  intention  of  mischief  or  great  bodily 
harm  to  particulars,  or  of  mischief  indiscriminately,  fall  it  where  it 
may,'  and  death  ensue  against  or  beside  the  original  intention  of 
the  party,  it  will  be  murder.  But  if  such  mischievous  intention 
doth  not  appear,  which  is  matter  of  fact  and  to  be  collected 
from  circumstances,  and  the  act  was  done  heedlessly  and  incau- 
tiously, it  will  be  manslaughter;  not  accidental  death,  because 
the  act  upon  which  death  ensued  was  nnlawf  ul."  *  A.  heedless, 
unlawful  omission  of  duty  is  the  following:  — 

2.  Neglect  at  ColUerr,  — One  was  walling  the  inside  of  a  shaft 
in  a  colliery,  under  the  duty  to  place  a  stage  on  the  mouth  of  tho 
shaft.  He  neglected  to  do  it,  a  life  was  lost,  and  he  was  held  to 
hare  committed  manslaughter.  Said  Lord  Campbell,  C.J. :  "If 
the  prisoner  of  malice  aforethought  and  with  the  premeditated  de- 
sign of  causing  the  death  of  the  deceased,  had  omitted  to  place  the 
stage  on  the  mouth  of  the  shaft,  and  the  death  of  the  deceased 
had  thereby  been  caused,  the  prisoner  would  have  been  guilty  of 
murder.  ...  It  has  never  been  doubted  that  if  death  is  tho  direct 
consequence  of  the  malicious  omission  of  the  performance  of  a 
duty  (as  of  a  mother  to  nourish  her  infant  child),  this  is  a  case  of 
murder.  If  the  omission  was  not  malicious,  and  arose  from  neg- 
ligence only,  it  is  a  case  of  manslaughter.  .  .  .  The  general  doc- 
trine seems  well  established  that  what  constitutes  murder,  being 


■  Ante,  {  670. 

•  C.  B.  Drew,  4  M»m.  S91 ;  8.  v.  An- 
dflWOD,  1  Tenn.  6,  6  Am.  D:  6*8 ;  S,  v. 
Bildnth,  9  Ira.  429,  5!  Am.  D.  364 ;  8. 
r.  Johnton,  1  Ira.  354,  S5  Am.  D.  743; 
£x  parte  Wray,  30  Missis.  673. 

'  AnU,  3  676.  And  see  8.  v.  Hill.  4 
Qe<.  i  BM.  491,  496,  34  Am.  D.  396; 
!««,  I  697. 


*  Mitchmni:,S.IIGa.ai5;  P.».a«rk, 

3Seld.3S5;  Greeni'.S.I3Mo.38a;  U.S. 
V.  Cornell,  S  Mluon,  60,  91 ;  Shoemaker  f . 
a  la  Ohio,  43  ;  Rex  v.  LeRg,  J.  Kel.  37  ; 
koU,  i  677  {I)  ;  post,  {  T2S  ;  DoDDell;  e. 
8.  a  DDtcher.  601 ;  S.  v.  ShonlU,  95  Mo. 
I3S;  P.  V.  Moora,  S  Cal.  90. 
»  P,  V.  Twjia,  las  N,  Y.  740. 

*  Foeter,  a6l.    See  ante,  J  685,  6B6. 
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bj  design  and  of  malice  prepense,  conBtitutes  manslaughter  vhe 
arising  from  culpable  negligence."  * 

§  697.  Fifthly.  The  Act  which  di»tingui»he»  Murder  from  Mai 
tlaughter  viewed  in  Connection  with  the  Conduct  of  the  Perso 
killed,  a»  exciting  the  Passions,  or  Otherwise  :  — 

1.  Pauion  taking  awar  Blalloe.  —  llie  "malice  aforethought 
of  the  law  implies  a  mind  under  the  away  of  reason.  "  Paseion 
and  "  malice  "  are  deemed  inconsistent  motive-'powers ;  so  that : 
aa  act  proceeds  from  the  one,  it  does  not  also  from  the  other 
Hence,  — 

2.  EllUiiE  la  Paaalon.  —  The  same  act  of  killing  which  would  fa 
murder  if  prompted  by  malice  is  manslaughter  when  it  spring 
from  passion,  because  then  there  is  no  "  malice  aforethought."  ^ 

3.  Intenalty  of  PaMion.  — The  sufficiency  of  the  passion  to  tak 
away  malice,  and  reduce  what  would  be  murder  to  manslaiightei 
is  eo  much  a  question  of  law  that  it  is  difficult  to  say  on  th 
authoritiea  how  intense,  in  fact,  it  must  be.  Said  Gaston,  J. 
"  We  nowhere  find  that  the  passion  which  in  law  rebuts  the  impi 
tation  of  malice  must  be  so  overpowering  as  for  the  time  to  shu 
out  knowledge  and  destroy  volition.  All  the  writers  concur  i: 
representing  this  indulgence  of  the  law  to  be  a  condescension  t 
the  frailty  of  the  human  frame,  which,  during  the  furor  brevii 
renders  a  man  deaf  to  the  voice  of  reason,  so  that  although  th 
act  done  was  intentional  of  death,  it  was  not  the  result  of  malij 
nity  of  heart,  hut  imputable  to  human  infirmity."*  The  passio 
must  be  what  is  sometimes  called  irresistible ;  ^  yet  it  is  too  stron 
to  say  that  "  the  reason  of  the  party  should  be  dethroned,"  or  h 
should  act  "  in  a  whirlwind  of  passion."  To  negative  malice  i 
must  be  sudden,  and  on  reasonable  provocation."     And  — 

4.  CanM  for  FaMion.  —  It  must  proceed  from  what  the  la^ 
deems  adequate  cause.' 

1  Reg.  e.  Haghes,  Dean.  &  B.  S4B,  7  *  P.  v.  FreelAiid,  6  Cal.  96.     ' 

Cox  C.  C.  301.    And  Bee  ante,  }  659-669,  '  Yoang  i>.  S.  II  Hamph.  SOD ;  Rarr 

693.  693.  BOD  p.  C,  79  Va.  374,  S2  Am.  R.  63* ;  S.  i 

'  Post,  3  Tie,  note.  Ellii,  7i  Mo.  307 ;  S.  t>.  KotoTnky,  74  Mi 

■  FreBton  I'.S.  SSMiuia.  3S3;  Mnrphy  347;  Flatiag&ii  v.  S.  46  Ala.  703 ;  AUe 

V.  S.  31  Ind.  Ml  :  Stokea  u.  S.  18  G».  17  ;  a.  8.  53  Ala.  391 ;  McKinnej  v.  S.  8  Tei 

C.  i>.  Whitler.  3BrewB.  388;  P.  v.  Milgate,  Ap.  636;    S.  b.  Cottao,  1   Honst.  Crin 

5Cal.  137;  8.  v.  Johoaoa,  3  Jooea,  N.  C.  340;  Nichols  c.  C.  II  Bush,  575;  Smii 

366.  V.  S.  83  Ala.  36. 

*  S.  11,  Hill,  4  Dev.  &Bat.  491,496,34  '  8mitb  i-.  8.49  Ga.  482:  Tickle  e.  I 

Am.  D.  396.    And  Me  Hailev.S  1  Swan,  STez,  Ap.  633;  RDtherfonl  t>.  S.  15  Te: 

TetiD.  24S.  Ap.  336;  WiUiamB  v.  S,  15  Tsx.  Ap.  6i: 
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698.  1.  Manilanghter  without  Paaslon.  —  There  are  cases, 
of  excited  poBsion,  wherein  the  conduct  of  the  person  slain 
been  such  as  to  make  the  killing,  though  in  cool  blood, 

islaughter  when  otherwise  it  would  be  murder.  Thus, — 
.  Seif-defoncfl.  —  Considerations  of  passion  aside,  one  assaulted 
!,  we  have  seen,'  strike  back  in  self-defence ;  jet  may  not  unne- 
ian\y^  take  the  assailant's  life.  Still,  as  he  had  the  right  to 
te,  principles  already  unfolded'  show  that  if  by  too  great 
:rity  or  other  accident  the  blow  produces  death  unintended,  he 
units  only  manslaughter,  unless  the  weapon  la  deadly  or  there 
ome  other  like  circumstance.     Now,  — 

699.  1.  More  Exactly.  —  The  books  are  not  quite  clear  how 
:h  further  the  leniency  of  the  law  extends.  In  the  facts  of 
it  cases,  the  passion  of  the  assaulted  person  is  excited ;  then, 
mind  being  thus  clouded,  if  he  kills  his  adversary,  though  with 
;adly  weapon,  his  offence  is  only  manslaughter.*  Yet  should 
resistance  with  a  deadly  weapon  be  made  in  a  very  cruel  man- 
,  not  at  all  justified  by  the  nature  of  the  assault,  the  inference 
'.  be  more  or  less  stringent  according  to  the  circumstances  that 
ice,  not  passion,  impelled  the  blow,  making  his  crime  murder.' 
t  really  sprang  from  passion,  the  offence  will  still  be  man- 
ighter."     Again,  — 

.  niecai  Aireat.  —  One  who,  excited  in  resisting  the  outrage 
m  illegal  arrest,  kills  the  aggressor  with  a  deadly  weapon, 

§41. 


Rex   V.  MnsoD,  1  East  P.  C.  239  ;  Rex  v. 

Longtlen,  Rum.  &  ily   228;  KiiiR  «.  C.  2 

Vft-Cas.  78;  Holland  v.  S.  12  Fta.  117; 
I.  u.  Hargett,  65  N.  C.  669 ;  S.  v.  Boon, 
2  N.  C.  637 ;  P.  v.  Perdue,  49  Cnl.  4SS. 
tut  Bee  Patterson  t:  S.  66  lud.  18&, 
*  Judge  V.  8.  iupni.     See  S.  v.  White. 

30  I.a,  Au.  364.     Id  the  former  case,  the 
t  below  had  charged  the  jury  in  the 

very   words  of    a  seiiience  taken    from 

the  old  3d   ed.   of  tlils  work,  nud  they 
0  brund.    In  the  book, 

they  Bete  reitricced  by  ttioir  connection  ; 

■ud  in  later  editiuna,  nut  before  the  court. 

I  had  added  in  terms  the  ex.'kct  limitntlun 

which  the  jiidf-e  said  they  needed,    I  ro- 


VoL  I.  S  SSO,  863-867;  ute. 

Vol.  I.  S  867. 

Ante,  S  681,  689,  686,  689,  6! 

Rei  c.  ThoniM,  7  Car.  &  P.   817; 

p.  Snow,  1  East  P.  C.  S44,  1  liSoch, 

Holly  V.  S.  10  Hnmph.  141;  S.  v. 
t.  1  Jonea,  N.  C.  aso ;  Tatea  v.  P.  32 

509;  Underwood  d.  S.  29  Tex.  Si 
Jndge  V.  S.  58  Ala.  406,  39  Am 

S.  D.  Levigne,  IT  Nev.  435.  See 
rt»  D.  S.  I*  Mo.  138,  55  Am.  D.  97 ; 
I  V.  8.   U   Mo.  409 ;   Rex  d.  Ayes, 

ft  Ry.  166. 

Ron  V.  Lynch,  5  Car.  4  P,  3 
o,  6  Ire.  164 ;  8.  d.  Cnrry,  1  Jones, 
.  280;    Fitigerald  v.  8.  15  Lea,  99, 

And  Bee  Rex  v.  Thomas,  7  Car.  &  grei  tlie  amuiguicy.  i  am  noi  aware,  nor 
7 ;  Rex  p.  Willonghbj,  1  Eaiit  1'.  C.  do  1  believe,  that  in  any  oilier  case  any 
Rex  V.  Shaw,  6  Car.  ft  P.  372  ;  Rex  court  has  been  misled  by  an  error  or  am- 
oma«,  1  Russ.  Crimea,  3d  Eng.  ed.  biguiiy  of  mine,  thongh  doubtless  I  have 
S.  n.  Scott,  4  Ire.  409,  42  Am.  D.  committed  many. 
Rex  0.  Bayward,  6  Car.  &  P.  157  j 
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commits  oulj  manalaugliter,'  unless  acting  from  express  malic 
Yet  — 

8.  PaasionB  oot  •xoited.  —  Id  reason,  if  in  fact  the  outrage 
this  attempted  illegal  arrest  has  not  excited  the  passions,  a  killi 
in  cold  blood  with  a  deadly  weapon  will  be  murder.  Perhaps  ti 
is  not  BO  plain  in  authority  ;  for  the  books  lay  down  the  doctri 
in  the  very  broad  terms  that  a  homicide  in  resisting  an  unlaw 
arrest  is  manslaughter  and  not  murder,'  ereu  though  commiti 
by  the  use  of  a  deadly  weapon,^  —  a  proposition  possibly  ^mitti 
some  qualification  oo  the  authorities.^  We  shall  see  further 
that  in  cases  other  than  of  unlawful  arrest,  though  one  has  be 
attacked  by  another  in  a  way  reasonably  to  excite  his  passio 
yet  if  the;  are  not  excited,  but  he  kills  the  other  from  malice,  it 
murder.    Now,  — 

4.  ZOaewIiete. — The  doctrines  of  this  section  and  the  L 
should  be  studied  in  connection  with  what  is  said  in  the  first  v 
ume  on  The  Defence  of  Person  and  Property,'  and  in  "  Crimii 
Procedure  "  on  The  Arrest.^ 

§  700.  1.  Bxcitvd  PaBsion,  again.  —  Returning  to  the  cases 
excited  passion,  we  should  keep  in  mind  what  has  just  be 
stated,  that  the  mere  excitement  will  not  necessarily  reduce  i 
killing  to  manslaughter;  it  must  be  on  a  cause  which  the  I 
deems  adequate,  and  the  killing  must  in  fact  proceed  from 
not  from  indepeudent  malice.  Following  the  lines  of  tl 
distinction,  — 

2,  How  To^o  diTided.  —  We  shall  inquire,  (1)  under  what  c 
cumstances  the  excitement  of  the  passions  will  be  deemed 
cause  adequate  to  reduce  the  killing  to  manslaughter ;  (2)  unc 
what  circumstances,  though  the  passions  are  excited,  the  killi 
will  be  regarded  as  originating  in  independent  malice  renderi 
it  murder. 

1  Ante,  5  65a ;  Rex  v.  Davis,  T  Cv.  A  Eut  F.  C  aiB ;   C.  n.  HcLrag^Oin, 

P.  TS5;   Reg.  v.  Tooley,   It    Mod.   !43;  Ciuh.  615. 

Rex  i>.  Thompeon,  I  Moody,  60 ;  Rex  d.  *  Rex  i>.  Hood,  I  Moodj,  281 ;  R«] 

Delean?,  Jebb,  88;  Roberti  v.  S.  14  Mo.  Dftvis,  7  Cu.  &  P.  TS5;  Rex  n.  Patiei 

13B;   Jones  c   S.   U   Mo.  409;   Reg.  v.  T  Cu.  &  P.  779;   Rex  v.   Thompaoi 

Cue;,  14  CoxC.  C.  SI4;  Raffecty  v.  P.  Moody,  80;  S.  v.  OUtbt,  a  HoosL  585. 
69111.  111.  18  Am.  R.  601.  •  Gftlvinv.  S.  6Coldw.  283;  Brook 

'  Rafferty  v.  P.  snpnu  C.  61  Fa.  353,  100  Am.  D.  645. 

*  Vol.  I.  §  8S8  (!)  ;  Rex  k.  Wither*,  1  •  Vol.  I.  j  836  at  seq. 

Elat  P.  C.  S99 ;  Hoye  c.  Bnsli,  3  Scott,         '  Ciim.  Pro.  I.  j  I9S  et  seq.    See,  a! 

N.  B.  B6,  1  Man.  &  G.  TTG ;  Rex  v.  Cor-  post,  }  703-709. 
Tan,  1  Moody,  133;   Rex  c.  Gordan,  I 
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I  TOl.  (1)  Adequacy  of  the  Caiue  of  Excitement :  — 
..  TiM  Dootrin*  —  under  this  head,  appearing  a8*it  does  in  the 
>kB  in  illustratioaa  rather  than  in  rules,  hardly  admits  of  re- 
itiou  to  rule.  Not  attempting  an  impossible  exactness,  we  ma; 
m  it  in  a  general  way  to  be  that  the  law  accepts  human  nature 
God  has  made  it,  or  as  it  manifests  itself  in  the  ordinary  mau,' 
I  every  sort  of  conduct  in  others  which  commonly  does  in  fact 
iicite  the  passions  of  the  mass  of  men  as  practically  to  enthrall 
ir  reason,  the  law  holds  to  be  adequate  cause.  We  have  such 
strations  as, — 

I.  Badden  QiuiTfti.  —  A  commou  caee  is  where  two  persons, 
m.a  sudden  quarrel,  engage  in  mutual  combat ;  then  if  either 
,  in  the  heat  of  it,  kills  the  other,  though  with  a  deadly 
ipOQ,  the  offence  is  in  most  circumstances  only  manslaughter.^ 
;  if  there  is  special  atrocity  in  the  killing,  or  if  otherwise  it  ap- 
rs  to  be  the  result  of  deliberative  malice  rather  than  passion,. 
8  murder.^    When  the  combat  has  become  mutual,  it  ordi- 


Seali  17.  S.  3  Box.  459;  Kilpatrick  e. 
1  Pa.  198. 

Rnx  V.  Snow,  1  Leach,  l&l,  I  EaM 
.  244  ;  C.  V.  BiiOD,4  Dall.  ISb;  AlleD 
5  Verg.  45.'};  S.  c.  Koberta,  1  HawkB, 
9  Am.  1).  643 ;  Rex  d.  Ayes,  Kuaa. 
V.  les;  Rex  e.  Rukin,  Rnu.  &  Rj. 
U.  S.  D.  MiDgo,  2  Curt.  C.  C.  1  ;  S.  v. 
wge.  65  N.  C.  480;  Cotton  v.  S.  31 
is.  &04 ;  S.  u.  DariB,  1  HoDst.  Grim. 
.S.  D.  Kheami,  34  Miou.  18.  See 
§  ;03  and  note. 

Thiu.  if  tno  peraoDB  fight,  and  one 
[lowers  the  other,  knocks  him  down, 
puta  a  rope  tonnd  his  neck  nnd 
igleB  hirn,  it  is  mnrder.  "  The  act 
nilfnl  and  deliherate  that  nothing 
jnatitj  it."  Rex  u,  Shaw,  6  Car.  & 
72.  See  C.  v.  Ciane,  t  Va.  Caa.  10; 
;  p.  C.  2  Vn,  Cm.  78 ;  Tharpe  p.  S.  13 
138;  WilftoD  V.  S.  6  Tex.  Ap.  437; 
Scott,  4  Ira.  409,  43  Am.  D.  148  ; 
ler  «.  P.  2  Comat.  193,  61  Am.  U. 
ante,  g  663.  Hawkina  Bays  :  "  It 
been  wljiiclged  that  eren  npon  a  and- 
jaarrel,  if  a  man  be  ao  far  provoked 
ly  bara  worda  or  gesrarea  of  another 
I  make  a  pttsh  at  him  with  a  awoid, 
rike  at  him  icith  aoj  anch  weapoD  aa 
feat]}'  endangers  hia  life  before  the 
''■  aword  ia  drawn,  and  thereupon  a 
»!-  11.-23 


fight  enane,  and  be  who  B«de  anch  aa- 
sauit  kill  the  other,  he  ia  guilty  of  mur- 
der; because  that  bj  assaulting  the  other 
in  such  an  oatrageoua  laaBoer,  withoat 
giving  him  ati  oppurtniiity  to  defend  him- 
aclf,  he  showed  that  he  btended,  not  to 
fight  witli  him,  but  to  kiD  him,  which 
violent  revenge  ia  no  TOui*  excused  by 
such  a  alight  provocation  than  IE  thera 
had  been  none  at  all.  Hat  it  ia  aaid 
that  if  he  who  draws  upoa  another  in  a 
aiidilen  (jnarrel  make  no  pass  at  him  till 
hia  Bword  ia  drawn,  and  then  fight  with 
him  and  kill  him,  he  is  guilty  of  maa- 
alaughter  only ;  becHnae  that  by  neg. 
letting  the  opportunity  of  killing  the 
other,  before  he  woe  on  hia  gnanl,  and  in 
a  condition  to  defend  himself  with  a  like 
hazard  to  both,  be  shuKed  that  his  in- 


tent WHS  noi 
bat  with  tb 

prevailing  o 


Lit-h  b 


kill  a 


to   CI 


of  honor  which, 
dartug  the  time 
tnat  a  niiui  is  under  tne  trausporia  of  a 
Budden  pa-ssion.  so  far  mitigute.  lux  of- 
fence in  fighting  that  it  shall  Dot  be  ad- 
judged to  bo  uE  malice  prepense.  And  if 
two  happen  lo  fall  out  apon  a  andden,  and 
presently  agree  (o  fight,  and  sack  of  them 
fetch  a  weapon,  ami  go  into  the-ficM,  and 
there  one  kill  the  other,  he  is. guilty  of. 
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narily  ceases  to  be  of  importance  by  which  party  the  first  blow  was 
given.^  And*  as  we  have  seen,'  it  makes  no  difference  though 
the  blow  which  proved  fatal  was,  while  prompted  by  the  heat  of 
the  fight,  inflicted  with  the  intent  to  take  life.^    Still, — 

§  702.    1.    Beginning  of  Quarrel  —  Intent.  —  In    the    facts   of   a 

particular  case,  it  may  be  of  importance  to  consider  by  which 
party  the  quarrel  was  begun,  and  whether  or  not  the  fatal  blow 
was  meant  to  take  life.  The  one,  for  example,  who  brings  on  a 
fight  stands  throughout  on  a  somewhat  different  ground  from  the 
other,  unless  the  latter  puts  himself  equally  in  the  wrong  by  an 
undue  defence.  Indeed,  in  some  cases  of  this  sort,  the  beginner 
occupies  only  the  position  of  an  assailant  throughout  tlie  combat, 
however  long  continued.    Thus,  — 

2.  Assault  by  the  Deceased.  —  If,  without  provocation,  a  man 
draws  his  sword  upon  another,  who  draws  in  defence ;  whereupon 
they  fight,  and  the  first  slays  his  adversary,  —  his  crime  is  mur- 
der.*   For  — 

8.  One's  own  Wrong.  —  He  who  seeks  and  brings  on  a  quarrel 
cannot,  in  general,  avail  himself  of  his  own  wrong  in  defence.*  To 
put  himself  on  an  equality  with  the  other,  he  should  in  good  faith 
seek  to  withdraw  from  the  contest.^    But  — 

4.  Unjustifiable  Defenoe.  —  Where  an  assault,  which  is  neither 
calculated  nor  intended  to  kill,  is  returned  by  violence  beyond 
what  is  proportionate  to  the  aggression,  the  character  of  the  com- 
bat is  changed  ;  and  if  without  time  for  his  passion  to  cool,  the 
assailant  kills  the  other,  he  commits  only  manslaughter^ 

§  703.  1.  Severity  of  Assaidt.  —  Though  the  passion  excited  by 
an  assault  of  due  magnitude  may  reduce  to  manslaughter  the  kill- 
ing of  the  assailant,^  yet  it  may  be  so  trivial  or  inflicted  under  such 


manslaughter  only;  because  he  did  it  in 
the  beat  of  blood."  1  Hawk.  P.  C.  Cnrw. 
ed.  p.  97,  §  27-29. 

1  S.  V.  Floyd,  6  Jones,  N.  C.  392.  But 
see  post,  §  702. 

3  Ante,  §  676. 

>  And  see  Quarles  v.  S.  1  Sneed,  407 ; 
Rex  V.  Taylor,  5  Bur.  2793 ;  Rex  v.  Snow, 
1  Leach,  151. 

*  Hugget's  Case,  J.  Kel.  69, 61 ;  Anony- 
mous, J.  Kel.  58 ;  S.  v.  Hill,  4  Der.  &  Bat. 
491,  34  Am.  D.  396;  Reg.  v.  Mawgridge, 
J.  Kel.  119, 125,  126 ;  1  Hawk.  P.  C.  Curw. 
ed.  p.  87,  {18.  See  Williams  v,  P.  54  m. 
422. 
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^  S.  V.  Linney,  52  Mo.  40 ;  S.  v.  Under- 
wood, 57  Mo.  40 ;  S.  v.  Starr,  38  Mo.  270 ; 
P.  V.  Lamb,  17  Cal.  323;  Eiland  v.  S.  52 
Ala.  322;  Leyy  v.  S.  28  Tex.  Ap.  203,  19 
Am.  St.  826. 

«  P.  V.  Robertson,  67  Cal.  646 ;  P.  v. 
Simons,  60  Cal.  72. 

7  S.  V.  Hill,  4  Dey.  &  Bat.  491.  And 
see  S.  V.  Curry,  I  Jones,  N.  C.  280 ;  S.  p. 
Partlow,  90  Mo.  608,  59  Am.  R.  31 ;  poet, 
S  704  and  note. 

*  Ante,  §  699.  And  compare  with 
§  698. 


'■^AT*,  SXIII.]  HOMICIDE,   FELONIOUS.  §  704 

'ii'cu  matancea  tliat  the  taking  of  life,  in  resistance  of  it,  will  be 
nurder.i    Thus,— 

2.  Slight  Blow  —  wife  on  Hnibuia.  —  A  learned  judge  observed 
u>at:  <'  if  a  man  should  kill  a  woman  or  a  child  for  a  slight  blow, 
lie  provocation  would  be  no  juatification;*  and,"  he  added,  a 
'I'^ubt;  might  be  entertained  "  whether  any  blow,  inflicted  by  a 
*ife  on  a  husband,  would  bring  the  killing  of  her  below  murder,"  ^ 
"f»  the  other  hand,— 

^-      An  Aasaolt  without  BattAry — Will   in  Some    circumstances 

["^Uce  the  killing  in  return  to  manslaughter.*     Indeed,  there  may 

*  **  mutual  combat,"  within  this  branch  of  our  law,  before  any 

?*  bas  fallen  on  either  party,'     If  one  merely  intends  to  com- 

^.        an  assault,  but  abandons  his  purpose  before  coming  sulli- 

(1   '**lj  near  his  adversary  to  perpetrate  it,  the  latter,  by  inflicting 

^^*i,  becomes  guilty  of  murder.* 

4.  A  BattMT  —  need  not,  to  reduce  the  killing  iu>  defence  to 
manslaughter,  be  such  as  endangers  life.'     But  — 

§  704.  1.  Words  —  Thieat.  —  No  wopds,  however  provoking 
or  insulting,  or  mere  verbal  threat,  will  so  far  justify  a 
blow  returned,  though  in  actual  passion,  as  to  reduce  the 
killing  to  the  lower  degree.*     Still,  words  give  character  to 

'  1  Ewt  P.  C.  234  ;  C.  D.  Hosier,  <  P».  '  C.  u.  Mosler,  aupra,  Gibsda,  C.  J. 

261;  Reg.  it.  Sherwood,  I  Car  &  K.  556  ;  •  Vol.1,  $  872,873.     And  see  Rar  r. 

R«x  V.  Ljuch,  5  Car.  &.  P.  324 ;  Siewnrt  8.  15  G«.  233. 

p  S.  78  Ala.  436.    Aurt  eee  Shorter  p.  1'.  *  'J'bW  v.  S.  46  Ga.  14R.     See  Jenkinn 

S  Comnt.  193,  51  Am.  D.  286.    In  Self-  p.  S.  8i  Ala.  25,  I',  v.  BigKius,  65  CoL 

riilgf '9  CaM,  ^Vhart.  Horn.  417,  418,  Par-  S64. 

aonii,  C.  J.  Mid  to  the  grand  jory :  "  Any  '  Copelajid  v,  S.  7  Homph.  479.    And 

axsaiilt,  made  not  lightlv  bat  with  violeiire,  ace  Pritcliett  l-.  S.  32  AIn.  39,  58  Ani.  D. 

orwiEh  cirpumslaai^B'or  indignity,  d]k>d  250;  Vol.  I.  §  (i43,  844,  873. 

a  m»n*s  person,  i£  it  be  rcHCuWd  iinme-  '  S.  r.  Siieinure,  7  Jones,  N.  C.  20ii. 

difltely  and  in  the  heat  ot  blood  by  kill-  >  Vol.  I.  S  872;  1  Hawk.  P.  C.  Ciirw. 

ing  ihe  party  with  a  deftrlly  weapon,  is  a  ed  p.  98,  g  .T.1 ;  Biiani'liamp  u.  S,  fl  Ill.Kkf. 

provocation  which  will  reduce  the  crime  2U9;  R.  v.  Hnrfitbl.  8  Ire.  344 ;  S.  f.  Scntt, 

to  manslaaghter ;  onlese  the  aaaaalt  was  4  Ire.  409,  42  Am.  D.  148;  Felix  v.  S,  18 

MDght  by  the  party  killing,  aud  induced  Ala.  720;  Morely'a  Case,  J.  Kel.  53,  55. 

bv  his  own  act,  to  afford  him  a  pretence  65 ;  a.  c.  ooni.  Morley's  Case,  6  tlow.  .St. 

for  wreaking  hii  malice."    See  also  Fo«-  Tr.  769.  J7t  ;  Ke\  v.  Keale,  Comb.  406, 

ter.  291.  407;   Keat's  Case.  Holt,  481,  tikb.  666; 

'  In  Stedman's  Case,  cited  Foster.  292,  S.  v.  Merrill,  2  Itev.  269;   Mnwgridi^'a 

Holt.  C.  J.  waa  of  opinion  that  a  bo\  on  a  Case,  IT  How.  St.  !>.  57,  66  ;  Hawkins  c. 

•oWier'g  ear  from  a  woman  would  not  re-  S.  25  Ga.  207,  71  Am.  D.  166 ;  liapp  e.  0. 

iatx  to  manslaughter  his  act  of  killing  14  B.  Monr.  614;  Taylor  u.  S.  48  Ala.  ISO; 

Iwr  by  a  blow  with  the  pommel  o(  his  Reg.  r.  Boihwell,  12  Cox  C.  C.  145,  a  Eug. 

•word;  bat  otherwise,  when  she  strack  Hep.  201;    Dawson  n.  8.  33   Tex.  491  ; 

him  iu  the  [ace  with  an  iron  patten,  draw-  Myers  n.  S.  33  Tex.  S25;   8.  v.  Hall,  9 

1^  a  great  deal  of  blood.  Xev.  58 ,  S.  r.  Fergoson,  9  Nav.  1 06 ;  S. 
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acts  ;  ^  and,  in  matter  of  evidence,  are  admissible  to  explain  them. 
Thus,  — 

2.  Words  and  Demonatiatioii.  —  Where  there  is  a  demonstratioi 
of  impending  present  violence,  yet  insufficient  alone,  accompany 
ing  words,  added  to  the  physical  acts,  may  disclose  such  peril  ai 
will  justify  the  killing  of  the  aggressor,  or  reduce  it  to  manslaugh 
ter."  And  it  appears  that  there  may  be  circumstances  whereio 
though  the  demonstration  does  not  directly  import  coming  violence 
still  it  and  the  words  combined  may  so  excite  the  passiona  as  b 
reduce  the  killing  to  manslaughter.*    Again, — 

8.  Blow  for  Words,  Ao.  —  It  appears  to  be  held  that  if  partie: 
become  excited  by  words,  and  one  attempts  to  chastise  the  othe 
with  a  weapon  not  deadly,  resulting  in  death  unintended,  tlie  honi 
icide  is  ouly  manslaughter.^  Hale  even  states  it  to  have  been  ad 
judged  in  Morley's  Case,  "  that  words  of  menace  of  bodily  ham 
would  come  within  the  reason  of  such  a  provocation  as  woul< 

V.  Stewart,  9  Nev.  ISO;  Malooa  o.  S.  49  the  wordi  tenninata  in  a  mntnal  comba 

Ga.   210;    ErstiB  i>.   S.   H   Miuia.   763;  rednciag  the  killbg  to  tnauelsnghter  o 

Hughey  V.  S.  47  Ala.  97  ;  Harrui  a.  S.  47  groanda  before  meationed.    In  S,  b.  Hil 

M[Bsis.318;  Edwards  v.  S.  47  MiB)iis.9ei;  *  Dev.  &  Bat.  491,497,34  Am.  D.  391 

StoDemaD  u.  C.  25  Giat.  BS7  ;  S.  E>.  Ellick,  Gaaton,  J.  observed  :  "  The  general  ml 

Winat.  ii.  56,  86  Am.  D.  44S ;  S.  D,  Sar-  of  law  is  that  woida  of  nproach,  or  coj 

age,  78  X.  C.  520 ;  S.  v.  McXeiU,  92  N.  C.  temptuoaa  gestnrefl,  or  the  like  offeod 

813  ;  Koiw  V,  &.  59  Ga.  348  ;  S.  u.  Draper,  agaiuBt  decorum,  are  not  a  soffident  pro' 

I  House.  Crim.  S.Sl ;  S.  v.  Carter,  76  X.  C.  ocatiun  to  free  the  party  killing  from  tli 

30;   P.  D.  Marback,  64  Cal.  369;   P.  v.  gailt  of  niDider,  when  he  useth  a  deadl 

Kelly,  113  X.  Y,  647;  8.  [>.  Buchanan,  1  weapon  or  manifeata  an  intention  to  d 

UuoBt.  Crim.  79 ;  Thomfeoo  k.  8.  55  Ga.  great  botiilj  harm.     This  rnle,  howere 

47 ;  S,  II.  Crozier.  1 3  Xov.  DOO.    See  U.  S.  does  not  obtwn  where,  becange   of   sac 

t>.  Wiltberger.  3  Wash.  C- C.  GIG ;  Jackson  insufficient  provocation,   the  parties    b 

f.  S.  45  Ga.  198.  come  saddenly  heated,  and  engnge   in 

1  Ante,  §  34,  40 ;  Wataon  v.  S.  S3  Ala.  mediatelj    in    mortal    combat,    flgbtin 

10.  upon  equal  terma."    And  Lord  Hale  oai 

*  S.  V.  Keene,  50  Mo.  357  ;  Fridgen  t>.  that  in  Morley's  Case,  1  Hale  P.  C.  *^ 

8. 31  Tex.  420.  6  How.  St.  T».  769 ;  s.  o.  nom.  Morely 

>  Williams  IF.  S.  3  Heisk. 376;  Beg.  c.  CaM,  J.  Kel.  53,  "many  who  were   t 

Sherwood,  I  Car.  &  K.  956 ;  S.  u.  Bonds,  3  opinion  that  bare  words  of  slighting,  di 

Nov.  265 ;  Myers  p.  S.  33  Tex.  525 ;  Coker  dab,  or  contnioelj  wonld  not  of   then 

V.  S.  30  Ark.  53;  Reg,  v.  Smith,  4  Foat.  selves  make   gnch  a  provocation   sa   t 

&F  1066;  Reg.  u.  Rotliwell,  ISCox  C.C.  letsen  the  crime   into  manslaughter,  yi 

145,  3  Eng.  Kep.  301 ;  Hard  i>.  P.  35  Mich,  were  of  tliis  opinion,  that  if  A  gives  ii 

405 :  Mitchell  o.  S.  41  Ga.  537  ;  Silgar  v.  decent  language  to  B,  and  B  therenpo 

P.  107  111.  563.  strikes  A,  but  not  mortally;  and  then  . 
atriket  B  again,  and  then  B  kills  A ;  tfa: 
is    bnt  manslaaghter.      For  the  ascon 

291  ;  J.  Kel.  131 ;  Watts  e.  Bnuna,  Cro.  stroke  lOBde  a  new  provocation,  and  bo  : 

Eliz.  778;    Mawgridge'a  Case,  17   How.  waa  bnt  a  sudden  falliag  out;  and  thoug 

Bt  Tt.  57,  63.     See  Thompson  v.  a  55  B  gave  the  first  stroke,  and  after  a  bto' 

0^47.    In(liefactso(thecaBeB,commonly  received  from  A,  B  girea  him  a  mora 
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lake  the  offence  to  be  bat  maaslaugbter ; "  *  but  this  propogi- 
on,  while  contrary  to  modern  canes  cited  to  this  section,  in 
ardly  reconcilable  with  some  other  established  doctrines,^ 
[oreover,  — 

4.  statutM. — There  are  States  wherein,  in  special  circum- 
ances,  statutes  have  given  words  an  effect,  to  reduce  the  guiit 
I  a  homicide,  beyond  what  they  have  at  the  common  law.' 

§  705.  Rule  for  these  Caaee.  —  Beyond  what  was  suggested  Eit 
le  opening  of  this  inquiry,*  we  still  find  ourselves  witliout  a  rule 
>T  the  several  classes  of  cases  we  are  contemplating.  We  can 
iscover  in  the  books  little  hut  enunciations  of  what  the  courts 
ave  found,  sitting,  almost  like  jurors,  to  determine  particulai- 
icts.  If,  below  this  outward  seeming,  there  lies  a  science  har- 
lonizing  in  tlie  way  of  rule  these  several  determinations,  it 
oiild  be  pleasant  to  uncover  and  present  it,  in  terms,  to  the  reader. 
erliaps  it  would  he  that  when  the  facts  evince  a  certain  degree  of 
ilpability,  they  constitute  the  "malice  aforethought"  of  tlie  old 
atute,  and  the  killing  is  murder;  while,  when  they  come  short, 

is  manslaughter.  But  there  are  no  words,  other  than  these 
3scure  ones  of  the  old  statute,  to  express  the  degree ;  therefore 

can  be  shown  to  the  reader  only  by  such  illustrations  as  are  set 
>wn  in  these  pages.     To  continue  them,  — 

§  706.  Defence  of  Property.'  —  Life  lieing  superior  to  property. 
y  one  has  the  right  to  kill  another  in  defence  of  the  latter ;  yet 
r  less  extreme  means,  one  may  defend  his  own.*  Thereupon  the 
loks  appear  to  lay  it  down  that  though  the  passions  become  ex- 
ted  in  the  defence  of  property  other  than  the  dwelling-house,  a 
lling  with  a  deadly  weapon  employed  in  such  defence,  or  other 

'•ike.  this  is  but  muiBlaDghC«r,  accord- 
;  lo  the  proverb,  fAe  teeond  bloa  mat/> 

•i/Trai/.  And  thiw  w«b  Ihe  opinioB  o( 
.'t>(-lf  and  some  othen."    So  in  this  msa 

Morf^ly,  an  BM  J.  K«1.  53,  55 ;  B.  c.  nom. 
irlev-a  Case,  S  How.  St.  Tr.  769,  771,  it 
g  agreed  that  "  if  upon  UI  words  both 

the  parties  smidGiily  fight,  and  one  kill 

>  uClier,  this  is  but  manelaiigliter ;  for  it 
a  comhitt  betvixt  tiro  npon  a  sudden 
nt.  which  is  the  l«ga1  description  of 
mfllaughter."  In  Kalix  n.  S.  18  Ala. 
0.  it  seems  to  be  laid  down  hroadly  thac 
irov oration  bj  words  will  never  reduce 

>  killing  to  maualanghter."  And  see 
ly  B.  S.  15  Ga.  SS3i   Itex  v.  Snow,  1 


East  P.  0.  244,  J  teach,  151 ;  Hex  f-. 
Thoma«,  7  Car.  4  P,  817;  Holly  b,  S.  r<i 
Humph.  141  ;  C.  v.  Crane,  1  Va.  Cas.  ID; 
S.  B.  Scott,  4  Ire.  409. 

1  Morley's  Case,  1  Uala  P.  C.  456. 

»  Vol.  i  §  873,  H73. 

»  Hudson  V.  S.  6  Tex.  Ap.  565,  32  Am. 
R.  593;  Kichardson  i:  S.  9  Tex.  Ap.6llt; 
EancB  V.  S.  10  Tex.  Ap.  421  ;  Nilanil  v.S. 
19  Tex.  Ap.  168;  Norman  v.  8.  26  Tex, 
Ap.  221 ;  r^vj  V.  S.  28  Tex.  Ap.  203,  1!* 
Am.  St.  836. 

*  Aute,  5  701  (1). 

'  Vol,  I.  §  836  et  Mq, 

'  Vol.  I.  §  857,  860.  876. 
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like  dangerous  means,  is  murder,^  —  a  doctrine  which  demands 
further  judicial  consideration.  When,  in  the  defence  of  property, 
the  weapon  is  not  deadly,  the  accidental  killing  will  not  exceed 
manslaughter.^ 

§  707.  The  Defanqa  of  the  DwaUing-lioase  —  stands  on  a  differ- 
ent ground.  And  though  the  question  has  at  some  periods  of  our 
law  been  in  part  under  a  cloud,  it  may  now  be  deemed  reasonably 
clear  that,  to  prevent  an  unlawful  entrance  into  a  dwelling-house, 
the  occupant  may  make  defence  to  the  taking  of  life,  without  be- 
ing liable  even  for  manslaughter.^  Of  course,  a  defence  may 
be  of  a  sort  which  will  constitute  manslaughter,  or  even  murder^ 

§  708.    1.    Wife  caught  in  Adultery  —  Son,  in  Sodomy.  —  If  a 

husband  finds  his  wife  committing  adultery,  and  under  the  provo- 


1  See  caaefl  cited  Vol.  I.  §  857, 861, 862, 
875,  876 ;  ftnd  particalarly  C.  v.  Drew,  4 
Maw.  391  ;  S.  v.  Zellers,  2  Halst.  220;  C$ir- 
roU  V,  S.  23  Ala.  28,  58  Am.  D.  282;  C.  t*. 
Green,  1  Ashm.  289,  297 ;  McDaniel  v.  S. 
8  Sm.  &  M»  401, 47  Am.  D.  93;  Roberts  v. 
8.  14  Mo.  138,  55  Am.  D.  97  ;  S.  t;.  Mor- 
gan, 3  Ire.  186,  38  Am.  D.  714;  Kankle  v. 
S.  32  Ind.  220;  1  Hawk.  P.  C.  Carw.  ed. 
98,  §  33,  34,  36.  The  doctrine  that  pas- 
sion excited  by  a  trespass  to  property  can 
never  reduce  the  killing  with  a  deadly 
weapon  to  manslaughter  is  too  hard  for 
human  nature;  and  though  stated  many 
times  in  the  books,  is  not  sufficiently 
founded  in  actual  adjudication  to  be  re- 
ceived without  further  examination.  For 
surely,  though  a  man  is  not  so  quickly 
excited  by  an  attack  on  his  property  as 
on  his  person,  and  therefore  the  two  cases 
are  not  on  precisely  the  same  foundation, 
yet  since  he  has  the  right  to  defend  his 
property  by  all  means  short  of  taking  hu- 
man life,  if  in  the  heat  of  passion  arising 
in  a  lawful  defence  he  seizes  a  deadly 
weapon  and  with  it  unfortunately  kills 
the  aggressor,  every  principle  which  in 
other  cases  dictates  the  reduction  of  the 
crime  to  the  mitigated  form  requires  the 
same  in  this  case.  When  a/e/ony  against 
the  property  is  attempted,  —  as,  see  Vol.  I. 
§  849,  and  the  other  sections  there  referred 
to,  —  the  defender  of  it  may  take  life,  if  he 
is  in  passion,  or  even,  when  necessary,  in 
cool  blood ;  without,  according  to  nil  the 
cases,  being  holden  for  murder ;  without, 

406 


according  to  the  tnie  doctrine,  being  at 
all  responsible. 

s  1  Hale  P.  C.  473 ;  Foster,  291 ,  ante, 
§  689,  690;  Heg.  v.  Archer,  1  Foat.  &  F. 
351 ;  Reg.  v.  Wesley,  1  Fost.  &  F.  528. 
See  S.  V.  Bnrwell,  63  N.  C.  661. 

»  Vol.  I.  §  858,  859. 

*  See  the  authorities  cited  to  the  last 
section.  And  see  VoL  I.  §  858,  859.  In 
one  case  wherein  this  question  was  con- 
sidered, the  learned  judge  summed  up 
the  matter,  not  quite  satisfactorily,  thus : 
*'  Our  conclusion  is  that  a  mere  civil  tres- 
pass upon  a  man's  house,  unaccompanied 
by  such  force  as  to  make  it  a  breach  of  the 
peace,  w^ould  not  be  a  provocAtion  which 
would  reduce  the  killing  to  manslanghter, 
if  it  was  done  under  circumstances  from 
which  the  law  would  imply  malice,  as 
with  a  deadly  weapon.  For  trespass  with 
force  it  may  be  murder  or  manslaughter, 
according  to  the  circumstances.  The 
owner  may  resist  the  entry,  but  he  has 
no  right  to  kill,  unless  it  be  rendered 
necessary  to  prevent  a  felonious  destruc- 
tion of  his  property,  or  to  defend  himself 
against  loss  of  life  or  great  bodily  harm. 
If  he  kiUs  when  there  is  not  a  reasonable 
ground  of  apprehension  of  immediate 
danger  to  his  person  or  property,  it  is 
manslaughter;  and  if  done  with  malice 
express  or  implied,  it  is  then  murder." 
Carroll  v.  S.  23  Ala.  28,  36,  58  Am.  D. 
282.  And  see  Greschia  v.  P.  53  111.  295 ; 
Temple  v.  P.  4  Lans.  119;  Cook's  Case, 
Cro.  Car.  537. 
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'^HQn  inatantlj  takes  her  life  or  the  adulterer'a  ;'  or  if-a  father 
tlfitecta  one  in  the  crime  against  nature  with  his  son,  and  immedi- 
ately avenges  the  wrong  by  the  death  of  the  wrong-doer,*  —  the 
homicide  is  only  manslaughter.  But  if,  on  merely  hearing  of  the 
outi-age,  he  pursues  and  kills  the  offender,  ho  commits  murder.^ 
The  distinction  rests  on  the  greater  tendency  of  seeing  the  passing 
fact  than  of  bearing  of  it  when  accomplished,  to  stir  the  passions. 
Following  which  distinction  in  its  spirit  rather  than  its  form,  it 
has  been  held  that  though  the  wife's  adultery  is  not  in  the  hus- 
band's actual  presence,  yet  if  he  knows  It  is  transpiring,  and  in  an 
orerpowering  passion,  no  time  for  cooling  having  elapsed,  kills  the 
wrong-doer,  he  commits  only  manslaughter.*  In  any  case,  if  the 
killing  is  not  of  passion  but  from  prior  malice,  it  is  murder.' 

2.  Th«  Husband's  Agent, —  to  detect  the  wife's  adultery,  com- 
mits murder  when  he  kills  her  or  the  paramour  whom  he  baa 
caught  in  the  act.' 

3.  Ttia  Brother  —  of  a  married  woman,  finding  her  in  the  act  of 
adultery,  has  been  also  distinguished  from  the  husband,  so  that 
his  killing  of  the  adulterer  was  adjudged  murder,'  We  have  but 
one  case  to  this  question,  and  it  may  fairly  be  deemed  open  to 
further  consideration. 

4.  The  Adulterer,  —  when  attacked  by  the  husband  in  these  cir- 
cumstances, it  has  been  said,  should  fly,  and  not  attempt  to  savo 
his  own  life  by  killing  the  husband.^    On  the  other  band,  his  right 


m 


'  I  Hswk.  P.  C.  Curw.  ed.  p.  98,  J  36 ; 
Porter,  398 ;  Reg.  v.  KbIIj,  2  Car,  &  K, 
814;  PearsoQ'a  Case,  3  Lewio,  316;  S.  i: 
John,  8  Ire.  330,  49  Am.  D.  396 ;  S.  i: 
Sunnel,  3  Jonea,  N.  C.  74,  64  Am.  I>. 
S9G;  C.  D.  Whitler,  2  Breira.  38B;  Price 
r.  8,  18  Tex.  Ap.  474. 

•  Reg.  e.  Fisher,  8  Cm.  4  P.  182. 

■  S.  r.  Neville,  6  Jones.  N.  C.  423 ; 
Stwvcre.  a.  3S  Ind.  80;  S.  v.  Fr&nce,  76 
Mo.'68l ;  HenninK  t>.  S.  lOfl  Ind.  386 ;  S. 
r.  Pmtt,  1  Houac.  Cnm.  249;  Ttced  o.  8. 
61  MiMis.  405.  Id  one  case  uf  tbiB  kbt), 
where  the  fsf  M  were  undifiputed,  itcd  the 
jndge  diatiuctly  told  the  jory  that  tlie  kill- 
'dj;  wm  murder,  they  retanied  a  rerclict 
of  macBlanghter;  thereby  illoBtrating  the 
truth  that  the  bard  places  of  the  law  arc 
practieallj  gofteoed  br  the  humanity  of 
jurors.  Beg.  c.  Fiaher,  8  Car.  &  P.  182. 
And  see,  as  to  the  text,  McWhin's  Caae, 


3  Grat  594.  46  Am.  D.  198.  In  Maher  c. 
P.  10  Mich.  3t3,  SI  Am.  D.  TBI,  the  doc- 
trioe  is  less  severe  ngaiust  defendants  thau 


u  the  u 


Agniu 


pecting  adultery  followed  hin  wife,  aud 
[uund  ber  talking  with  her  paramour ; 
she  too  off,  but  the  latter  remniued.  He 
fell  on  him  with  a  stouo  aud  knife,  inflict- 
ing vounrig  which  pmiluced  death  ;  and  it 
was  held  that  the  ofTotico  waa  murder.  K. 
ti.  Averv,  64  N,  C.  609. 

<  S.  u.  Holme,  54  Mo.  153,  166.  See 
Bizss  B.  S.  29  Ga.  733,  76  Am.  D.  630  ^ 
Cheek  v.  S.  35  lod.  493. 

*  Shnaiiu  V.  P.  63  N.  T.  229,  20  Ani 
R.  4S3. 

•  P.  V.  Hortoo,  4  Mich.  67, 
'  Lynch  u.  C.  77  Pa.  205. 

1  Drjsdale  v.  S.  83  Ga.  744, 20  Am.  St. 
340. 
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of  self-defence  has  been  maintained  to  the  extent  that  a  killing 
therein  will  be  only  manslaughter.^ 

§  709.  AvenginE  Ctlu«.  — Where  one,  haring  his  pocket  picked^ 
aeized  the  thief,  and  being  encouraged  by  a  concourse  of  people 
threw  him  into  an  adjoining  pond  to  avenge  the  theft  by  ducking 
him,  whereupon  nnfortuuately  he  waa  drowned,  the  homicide  was 
adjudged  manslaughter.* 

§  710.  Teat  of  Provocation.  —  To  determine  whether  or  not  the 
conduct  of  the  person  killed  was  a  provocation  reducing  the 
homicide  to  manslaughter,  the  test  is,  not  whether  what  he  did 
is  indictable,  but  whetlier  the  law  deems  it  calculated  to  excite 
passions  beyond  control'  Said  a  learned  judge :  "  A  libel  is  not 
only  a  civil  injury,  but  a  public  offence,  yet  the  law  will  not  con< 
sider  it  a  provocation  extenuating  the  slaying  of  the  libeller  into 
manslaughter,  although  tlie  deed  may  have  been  committed  in 
the  firgt  gush  of  passion.  Adultery  is  not  an  indictable  offence,* 
yet  of  all  the  provocations  which  can  excite  man  to  madness, 
the  law  recognizes  it  as  the  highest  and  strongest."  ' 

§  711.  1.  paasion  subaided.  —  If,  in  a  particular  case,  there  has 
been  passion,  but  it  was  ended  when  the  homicide  occurred,  it 
cannot  reduce  the  killing  to  a  lower  degree.'    Beyond  tliia,  — 

2.  Cooling  Tlm«.  —  If  the  passion  had  time  to  cool,  the  offence 
Is  not  reduced  to  the  lower  degree,  though  in  fact  it  had  not 
cooled.'  For  "  when  anger,  provoked  by  a  cause  sufficient  to 
mitigate  an  instantaneous  homicide,  has  been  Continued  beyond 
the  time  which  in  view  of  all  the  circumstances  of  the  case  may 
be  deemed  reasonable,  the  evidence  is  found  of  that  depraved 
spirit  in  which  malice  resides."* 

I  Beed  d.  S.  II  Tex.  Ap.  S09,  40  Am.  Nor  is  s  prVi  rejectfon  of  her  enitor.     S. 

R.  795.    See  Heed  v.  S.  9  Tex.  Ap.  317,  v.  Kotoviky,  74  Mo,  !47.    And  see  S.  e>. 

*  Rex  e.  Fray,  1  East  P.  C.  23S;   1  Downham,  1  Konn.  Crim.  45;  Campbell 
Hawk.  F.  C.  Curw.  ed.  p.  99,  %  38.    Provo-  t..  C.  88  Ky.  402,  SI  Am.  8L  348. 
oatlon  by  Children,   Servaata,  *o. —         *  And  >ee  poit,  %  713. 

Ai  to  pasBiDD  created  by  the  acts  of  chil-  '  S.  v.  McCants,  I  Kpecn,  384 ;  Anony- 

Atvn,  BervBDtH,  and  the  like,  see  Reat's  moiu,  J.  Kel.  5S;  Fitzpstrick  r.  R.  37  Ark. 

Cai>e,  Holt,  481,  Skin,  066;  Rex  r.  Haiel.  938;  Reg.  f .  Yonng,  8  Car.  &  P.  S44 :  Rex 

1  East  P.  C.  aSB,  1  Leach.  368;  Rex  b.  r.  Hayward,  6  Car.  &  P.  157;  C.  p.  Green, 

Wiggs,  1  I^ach,  378,  note.  1   Ashm.   a89,   !9S;   McWhirt'a  Case.  3 

*  See  FrestoD  v.  S.  25  MiisU.  383.  OnU.  SM,  46  Am.  U.  196 ;  and  the  other 
<  See  Vol.  I.  %  38.  cases  cited  to  tbig  sectioD  ;  I  Hawk.  P.  C. 
»  GaHoD,  J.  in  8,  v.  Will,  1  Dev.  A  Bat.  Cnrw.  ed.  p.  99,  $  4a 

ISl,   169.     Other    lUaitrationa.  —  The  ■  Wardlaw,  J.  in  S.  d.  HcCants,  aapn, 

killing   of  ooe'fl   friend   is  Dot  adeqnate     p.  390. 
provocation.    S.   o.   Gat,   13   Minn.   341. 
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§  712.  Length  of  Time  for  Cooling.  —  We  have  no  rule  for  deter- 
mining how  much  time  is  necessary  for  cooling ;  ^  in  the  nature 
of  things,  it  must  depend  much  on  what  is  special  to  the  particu- 
lar case.  Commonly  the  time  in  which  an  ordinary  man  under 
like  circumstances  would  cool  is  deemed  reasonable.^  "  If  two 
men  fall  out  in  the  morning,  and  meet  and  fight  in  the  afternoon, 
and  one  of  them  is  slain,  this  is  murder ;  for  there  was  time  to 
allay  the  heat,  and  their  after  meeting  is  of  malice."  ^  An  hour 
seems  to  have  been  thought  sufBcient.*  Three  hours  have  been.* 
Where  a  witness  testified  that  the  prisoner  was  "  absent  no  time," 
though  there  was  a  pause  in  the  fight,  there  was  adjudged  not  to 
have  been  a  cooling.®  Hawkins  states :  '^  If  two  persons  quarrel 
over  night,  and  appoint  to  fight  the  next  day,  or  quarrel  in  the 
morning  and  agree  to  fight  in  the  afternoon,  or  such  a  considerable 
time  after  by  which,  in  common  intendment,  it  must  be  presumed 
that  the  blood  was  cooled,  and  then  they  meet  and  fight  and  one 
kill  the  other,  he  is  guilty  of  murder."  '* 

§  718.  Law  or  Pact  —  (Cooling  —  Provocation).  —  Ordinarily 
the  sufficiency  of  the  cooling  time,  and  the  sufficiency  of  the 
provocation,  are  respectively  deemed  questions  of  law,  not  of 
fact.^  But  the  time  required  to  cool,  for  example,  is  sometimes, 
it  is  believed  with  great  propriety,  submitted  to  the  jury.® 

§  714.    (2)  Killing  of  Malice  independent  of  the  Passions  :  — 

Doctrine  defined.  —  Whatever  the  provocation  in  the  particular 
instance,  if  in  fact  the  prompting  to  homicide  is  prior  malice, 
not  excited  passion,  it  is  murder.^^    Thus, — 

1  Maher  9.  P.  lOMicb.212,223,81  Am.  Small  v.  C.  91  Pa.  304.    lu  Fergfnson  v. 

D.  781.  8.  49  Ind.  33,  35,  Pettit,  J.  said  :   "  All 

'  KilpatriclE  v.  C.  31  Pa.  198.  elemental  authority  and  adjudicated  cases 

*  Hex  V.  Legg»  J.  Kel.  27.  agree  that  in  each  case  time  must  be  given 

*  Rex  V.  Onebj,  2  Stra.  766,  2  Ld.  for  the  passion  of  the  injured  person  to  be- 
Raym.  1485.  come  calm ;  and  many  authorities  say  that 

*  Johnson  v.  S.  30  Tex.  748.  the  question  ought  to  be  submitted  to  the 
^  S.  V,  Moore,  69  N.  C.  267.    And  see     jury  as  to  whether  the  passion  of  the  in- 

Hnrd  v.  P.  25  Mich.  405.  jnred  person  had  been  actually  qnieted. 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  96,  §  22.  We  cite,  without  quoting,  the  following 
But  see  Maher  v.  P.  10  Mich.  212.  authorities :  Ex  parte  Moore,  30  Ind.  197 ; 

>  S.  V.  McC*ant8,  I  Speers,  384 ;  S.  v.  1  Hale  P.  C.  4.53 ;  S.  v.  Hildreth,  9  Ire. 

Craton,  6  Ire.  164;   S.  r.  Dunn,  18  Mo.  429,  51  Am.  1).  364;  S.  v.  Yarbrough,  1 

419;   Reg.  v.  Fisher.  8  Car.  &  P.  182;  Hawks,  78;  C.  v.  Webster,  5  Cush.  295, 

Beauchamp  o.  S.  6  Blaekf.  299;  Felix  9.  52  Am.  D.  711 ;  P.  v.  Johnson,  1  Par.  Cr. 

8. 18  Ala.  720;  Rex  v.  Beeson,  7  Car.  &  291 ;  Foster's  Crown  Cases,  290." 

P.  142;  S.  p.  Jones,  20  Mo.  58;  S.  v.  Size-  ^  8.  v.  Green,  37  Mo.  466;  Riggs  v.  S. 

more,  7  Jones,  N.  C.  206.  30  Missis.  635.    See  P.  v.  Lewis,  3  Abb.  Ap. 

*  S.  V,  Gardner,  1  Houst.  Crim.  146;  535;  C.  v.  Dram,  58  Pa.  9;  Hughes  v.  P. 
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§  715.  SoekinB  Qnarr*!.  —  If  a  man  determines  to  kill  anoth< 
or  to  do  him  great  bodily  harm,  and  seeks  a  quarrel,  he  cann 
avail  himself  of  the  passion  it  excites ;  because  he  acts  from  i 
impulse  which  his  mind  received  in  its  cool  moments.^    And  — 

§  716.  Fredotemilnatloti  madi  Sudden  QoureL  —  Though  tl 
quarrel  is  not  sought,  yet  if  two  men,  one  of  whom  intends 
kill  the  other,  meet  and  come  to  blows,  the  former,  should  dea 
result  from  the  conflict,  will  be  guilty  of  murder  or  manslaugbt 
according  as  the  killing  was  in  consequence  of  the  prior  mali 
or  of  the  sudden  provocation.*  And  the  jary  will  detcrmi: 
from  whicli  it  proceeded.'  If  one,  not  having  selected  his  vi 
tim,  resolves  to  use  a  deadly  weapon  upon  any  person  who  m 
assail  him,  a  fatal  blow  on  being  assailed  is  deemed  rather 
spring  from  the  malice  than  the  passion.  "None  but  a  b 
man,  of  a  wicked  and  evil  disposition,  would  really  detcrmi 
beforehand  to  resent  a  blow  with  such  an  instrument."*  Cc 
sisteutly  with  this  view,  it  was  once  observed  that  "  whenev 
the  circumstances  of  the  killing  would  not  amount  to  murder,  t 
proof  even  of  express  malice  will  not  make  it  so ; "  the  rest 
being  that  where  a  killing  is  really  necessary  in  self-defence, 
will  not  be  murder  though  the  slayer  had  express  malice.  1 
may  rely  on  the  fact  that  be  did  only  what  was  his  right."  Su 
a  killing,  the  reader  perceives,  would  not  be  even  manalaught 
And  still  one  who  brings  on  a  difficulty  with  another  for  t 
purpose  of  slaying  him  or  doing  him  great  bodily  harm  has 


116  111.330;  S.  D.  Heoslej.MN.C.  1031; 
8,  V.  Gooch,  94  N.  C.  997. 

1  SMivart  B.  S.  1  Ohio  St.  66 ;  P.  d. 
McLeod,  1  HUI.  N.  Y.  377,  37  Am.  D. 
338;  Sbngbler  v.  C.  II  L«igh,  681,  37 
Am.  D.  63B ;  S.  1-.  Mania,  3  Ire.  101 ;  S.  v. 
Hildreth,9  Ira.  439,51  Am.  D.  364;  S.v. 
Luie,  4  Ire.  1 13 ;  Keg-  v.  Smith,  8  Car.  & 
P.  160;  Kax  v.  Thomas,  7  Car.  &,  P.  SIT  ; 
S.  I'.  Johnson,  1  Its.  354,  35  Am.  D.  743 ; 
a.  V.  Tilly,  3  Ira.  434;  Rex  v.  MasoD,  1 
East  P.  C.  339 ;  Felix  v.  S.  18  Ala.  720 ; 
Kex  D.  Wormall,  3  liol.  ISO;  Mnrphj  t>.  S. 
37  Ala.  143;  Pickens  v.  S.  61  Missis.  52. 

>  Keg.  V.  Kirkham,  B  Car.  &  P.  115. 
See  Kex  c.  Mason,  I  East  P.  C.  S39; 
lieg.  V.  Smith,  8  Car.  &  P.  ISO;  S.  e. 
Johnson,  I  Ira.  354,  35  Am.  D.  743;  S.  e. 
Tilly,  3  lie.  424 ;  Copeland  t>.  S.  7  Uompb. 
479. 


*  CaoDOD  e.  S.  97  Missi*.  147. 

*  Ren  V.  ThomM,  7  Car.  &  P.  SI  7.  I 
Selfridge's  Caw,  Whart.  Horn.  41 7 ;  R 
I'.  Smith,  8 Cai'.  ft  P.  160;  Slaughter  i>. 
II  Leigh,  681,  37  Am.  D.  638;  g.  v.  F 
gasoD,  3  HiU,  S.  0.  619,  37  Am.  D.  41 
8.  D.  Hogue,  6  Jones,  N.  C.  381 ;  Atk 
i>.  S.  16  Ark.  568. 

*  Golden  B.  S.  19  Ga.  537,  opiaion 
Lumpkin,  J.  He  even  added :  "  One  n 
harbor  the  moat  intense  hatred  tow&rd 
other ;  be  may  court  an  opportnnity 
take  hl«  life;  he  maj  rejoice  while  he 
imbruing  his  hands  in  his  heart's  bloi 
and  yet  if,  to  save  his  own  life,  the  fs 
showed  that  he  was  fully  justified  in  al 
ing  his  adversary,  his  malice  shall  not 
taken  into  the  acconnt"    p.  53!. 
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protection  from  the  law  of  self-defence,  and  the  killing  will  be 
murder.^     So,  — 

§  717.  Unfair  Flgbting.  —  If  a  man  enters  a  contest  dangerously 
armed,  and  fights  at  unfair  advantage,  the  killing  of  his  an- 
tagonist, though  there  are  mutual  blows,  will  be  murder.'  For 
malice  appears  from  what  he  did  before  his  passion  was  heated. 

§  718.  Blood  aotaaUy  Cool.  —  Says  Hawkins :  "  Whenever  it 
appears  from  the  whole  circumstances  of  the  case  that  he  who 
kills  another  on  a  sudden  quarrel  was  master  of  his  temper  at 
the  time,  he  is  guilty  of  murder :  as,  if  after  the  quarrel  he  fall 
into  other  discourse,  and  talk  calmly  thereon ;  or  perhaps  if  he 
have  so  much  consideration  as  to  say  that  the  place  wherein  the 
quarrel  happens  is  not  convenient  for  fighting,  or  that  if  he  should 
fight  at  present  he  should  have  the  disadvantage  by  reason  of 
his  shoes,  £c."^  In  other  words,  if  the  actual  furor  of  mind 
does  not  exist,  or  does  not  impel  the  arm  which  inflicts  the  fatal 
blow,  there  is  no  excuse  from  passion  to  reduce  the  homicide  to 
manslaughter.^ 

§  719.  Sixthly.  The  Act  which  diatinffuishes  Murder  from  Math 
ilaughtery  in  Reference  to  the  Conduct  of  Third  Persons :  — 

1.  In  the  First  Volume  —  are  considered  the  right  to  interfere 
in  quarrels  in  behalf  of  others,^  and  whether  one  may  take  the 
life  of  an  innocent  person  to  save  his  own.^ 

2.  Whether  Conduct  of  One  jnstlfy  Kming  Another.  —  Those 
elucidations  will  supply  some  help  toward  solving  the  question 
whether  the  conduct  of  one  person  may  justify  the  killing  of 
another.     In  general,  resentment  for  an  injury  which  one  person 


1  S.  p.  HerreU,  97  Mo.  105, 10  Am.  St. 
289.  And  see  P.  v.  Westlake,  62  Cal.  303 ; 
Harris  v.  S.  36  Ark.  127 ;  Bonnard  o.  S.  25 
Tex.  Ap.  173,  8  Am.  St.  431. 

»  S.  V.  Gooch,  94  N.  C.  987 ;  8.  v,  Hil- 
dreth,  9  Ire.  429,  51  Am.  D.  364 ;  Rex  v. 
Whiteley,  1  Lewin,  173 ;  P.  v.  Sanchez,  24 
Cal.  17.  And  see  Ex  parte  Wray,  30 
Missis.  673;  Pierson  v.  S.  12  Ala.  149; 
Floyd  r.  S.  3  Heisk.  342. 

*  1  Hawk.  P.  C.  Cnrw.  ed.  p.  96,  §  23. 
Said  an  American  judge :  "  There  can 
be  no  such  thing  in  law  as  a  killing  with 
malice,  and  also  npon  the  furor  brevU  of 
passion ;  and  provocation  furnishes  no 
extenuation,  unless  it  produces  passion. 
Malice  excludes  passion.     Passion  pre- 


supposes the  absence  of  malice.  In  law 
they  cannot  coexist."  Gaston,  J.  in  S.  v. 
Johnson,  1  Ire.  354, 35  Am.  D.  742.  And 
see  C.  i;.  Green,  1  Ashm.  289,  298. 

<  See  8.  V.  McCants,  1  Speers,  384; 
Rex  V.  Hay  ward,  6  Car.  &  P.  157 ;  Mon- 
roe v.  S.  5  Ga.  85. 

*  Vol.  I.  §  877.  Killing  in  Such  In- 
terference. —  The  following  are  some  of 
the  cases :  Kendall  u.  S.  8  Tex.  Ap.  569 ; 
8.  V.  Matthews,  80  N.  C.  417 ;  Kemp  v.  8. 
11  Tex.  Ap.  174;  Guffee  v.  8.  8  Tex.  Ap. 
187;  Holmes  v.  8.  88  Ala.  26,  16  Am.  St. 
17;  McAllister  t>.  Territory,  1  Wash.  360; 
Campbell  v.  C.  88  Ky.  402, 21  Am.  St.  348 ; 
Foster  v.  8.  8  Tex.  Ap.  248. 

•  Vol.  I.  §  348,  348  a,  845. 
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has  inflicted,  if  wreaked  on  another  who  is  innocent,  could  receive 
no  palliation  on  the  ground  of  any  sudden  excitement.  It  is  held 
that  — 

3.  Blow  kUllng  Wrong  Fsnon.  —  If,  on  a  Budden  quarrel  be- 
tween two  persons,  a  blow  intended  for  one  of  them  accidentally 
fails  on  a  third,  whom  it  kills,^  the  homicide  will  be  ouly  man- 
alaugrhter,  the  same  as  though  the  individual  meant  had  died.^ 
It  will  be  murder  in  the  second  degree  if  it  would  have  been  mur- 
der in  either  degree  had  the  blow  fallen  on  the  one  intended.^ 

§  720.  Seventhly.  The  Distinction  between  Murder  and  Man- 
tlaughter  under  the  Statutes  of  Some  of  the  States :  — 

In  Oanarai,  —  in  our  States,  the  distinction  between  murdei 
and  manslaughter  remains  as  at  the  common  law,  unaffected  hy 
statutes.*  But  in  a  few  of  them,  there  are  statutes  drawing  the 
line  which  separates  these  two  degrees  of  felonious  killing,  ir 
particulars  not  important,  somewhat  differently.'  The  practi 
tioner,  having  before  him  the  enactments  and  decisions  of  hie 
own  State,  will  not  need  to  be  told  how  the  question  standi 
there.  Still,  it  may  be  helpful  in  a  general  way  to  look  at  a  sin 
gle  illustration.    Thus, — 

§  721.  N«w  Totk.  —  By  construction  of  a  legislative  provision ' 
of  this  State,  if  one  while  committing  a'  misdemeanor  ^  uninten 
tionally  kills  another,  the  homicide  is  manslaughter  of  the  firsi 
degree.*  Yet  by  another  provision,  a  killing  will  be  murder  i: 
"  perpetrated  by  any  act  imminently  dangerous  to  others,  anc 
evincing  a  depraved  mind  regardless  of  human  life,  altliougl 
without  any  premeditated  design  to  effect  the  death  of  any  par 
ticular  individual;"  and  in  many  cases  the  dangerous  and  dC' 
praved  "  act "  of  this  statute  will  be  a  misdemeanor.  Still,  th( 
majority  of  the  court  held  that  a  death  unintentionally  caused  bj 
cruelly  beating  a  person  is  not  murder  within  this  clause;  anc 
the  opinion  is  expressed  that,  iu  the  language  of  Selden,  J.,  *'  thii 
subdivision  was  designed  to  provide  for  that  class  of  cases,  an< 

1  Vol.  I.  g  328.  >  Ae  to  Misaiuippi,  Bo1«s  v.  S.  9  Sm.  I 

"  Rex  0.  Rniwn,  I  Leach,  148,  1  Eaet  M.  384. 

P.  C.  231,  245,  274.  "  Stat.  Crimes,  g  473. 

*  Breedlove  c.  3.  26  Tex.  Ap.  44S,4S3.  '  Ante.  §  69I-6S4. 

And  see  Butler  d.  P.  125  IU.  641,  8  Am.  '  P.  o.   RectoT,  19  Wend.  569;    P.   t 

St.  423 ;  pont,  $  728  (6).  Johnson,  1  Par.  Ct.  291 ;  P.  r.  Knoch,  l; 

•  See  BivenB  u.  S.  6  Eng.  455.  Wend.  159.  174.  27  Am.  D.  197;  P.  t 

Aiutin,  I  Par.  Cr.  IM, 
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no  others,  where  the  acts  resulting  in  death  are  calculated  to  put 
the  lives  of  many  persona  in  jeopardy,  without  being  aimed  at  any 
one  in  particular,  and  are  perpetrated  with  a  full  consciousness 
of  the  probable  consequence."  ^  The  unintended  killing  of  a  hu- 
man being  by  a  person  in  committing  a  felony  ^  is  murder  within 
the  first  subdivision.* 

§  722.  other  States.  —  The  distinction  between  murder  and 
manslaughter  is  more  or  less  regulated  by  statutes  in  some  of 
the  other  States.^ 

rV.    What  Murders  are  in  the  First  Degree  and  what  in  the 

Second} 

§  723.  1.  HiBtorioal.  —  We  have  seen  ^  how  legislation  in  our 
mother  country,  to  create  a  distinction  in  the  punishment,  divided 
felonious  homicide  into  the  two  degrees  since  known  as  murder 
and  manslaughter.  For  the  same  reason,  in  1794,  the  legislature 
of  Pennsylvania  separated  murder  into  two  degrees ;  naming  the 
one  murder  in  the  first  degree,  and  the  other  murder  in  the  second 
degree.  More  recently  the  distinction  has  been  adopted  in  one 
after  another  of  the  other  States,  till  now  it  prevails  generally. 
A  few  of  the  illustrative  statutes  are  — 

2.  Pennflylvanla  Statute.  —  '^  All  murder  which  shall  be  perpe- 
trated by  means  of  poison,  or  lying  in  wait,  or  by  any  other  kind 
of  wilful,  deliberate,  and  premeditated  killing ;  or  which  shall  be 
committed  in  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary,  —  shall  be  deemed  murder  in  the  first 


1  Dairy  r.  P.  %  Par.  Cr.  606,  648,  6 
Seld.  120.  Parker,  J.  said,  in  accordance 
with  this  view,  that  he  deemed  the  snb- 
division  designed  to  cover  such  cases  "  as, 
where  death  is  cansed  bjr  firing  a  .loaded 
gnn  into  a  crowd;  by  poisoning  a  weU 
from  which  people  are  accustomed  to 
dtaw  water;  or  by  opening  the  draw  of 
a  bridge  jost  as  a  train  of  cars  is  about  to 
pass  over  it.  In  such  and  like  cases,  the 
imminently  dangerous  act,  the  extreme 
depravity  of  mind,  and  the  regardlessness 
of  human  life  properly  place  the  crime 
upon  the  same  level  as  the  taking  of  life 
by  premeditated  design.*'  p.  632  of  the 
report  in  Parker. 

2  See  ante,  §  694. 

•  P.  V,  Van  Steenbnrgh,  1  Par.  Cr.  39. 


See  also,  under  this  statute,  Sullivan  v.  P. 
1  Par.  Cr.  347  ;  P.  v,  Clark,  3  Seld.  385  ; 
P.  ».  Westchester,  1  Par.  Cr.  659 ;  Wilson 
p.  P.  4  Par.  Cr.  619 ;  P.  v,  Tannan,  4  Par. 
Cr.  514 ;  £vans  v.  P.  49  N.  Y.  86 ;  ante, 
§676. 

*  Ante,  §  704  (4) ;  Boyle  v.  S.  57  Wis. 
472,  46  Am.  R.  41 ;  Hinch  v.  S.  25  Ga. 
699 ;  Hinton  v.  S.  24  Tex.  454  ;  Jennings 
V.  S.  7  Tex.  Ap.  850 ;  Shrivers  v.  S.  7  Tex. 
Ap.  450;  HiU  ».  S.  5  Tex.  Ap.  2;  S.  «. 
Shelledy,  8  Iowa,  477 ;  P.  v.  Olmstead,  30 
Mich.  431 ;  Rufer  v,  S.  25  Ohio  St.  464. 

'  Consult,  in  connection  with  this  sub- 
title, the  corresponding  one  in  Crim.  Pro. 
n.  §  562  et  seq.,  of  the  2d  ed.,  or  the 
chapter  of  the  3d  ed.  beginning  at  §  560. 

^  Ante,  §  623-628. 
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degree ;  and  all  other  kinds  of  murder  shall  be  deemed  murder  of 
the  second  degree."  ^ 

3.  Copying  States.  —  In  Michigan,  the  Pennsylvania  statute  has 
been  enacted  in  exact  words.  In  some  other  States,  forms  of  ex- 
pression are  employed  so  nearly  like  these  as  not  to  require  the 
application  of  different  principles  of  interpretation.^    But  — 

§  724.  1.  In  Indiana,  —  the  expression  is,  or  was,  different : 
^'  If  any  person  of  sound  memory  and  discretion  shall  purposely, 
and  of  deliberate  and  premeditated  malice,  or  in  the  perpetration 
or  attempt  to  perpetrate  any  rape,  arson,  robbery,  or  burglary,  or 
by  administering  poison,  or  causing  the  same  to  be  done,  kill 
any  reasonable  creature  in  being  and  under  the  peace  of  the 
State,  such  person  shall  be  deemed  guilty  of  murder  in  the 
first  degree."  Killing  "  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,"  is  murder  in  the  second  degree.^ 
And  — 

2.   The  Ohio  Statute  —  is  in  substance  like  this  Indiana  one.^ 

8.  In  New  Torkp  —  in  1862,  not  inquiring  after  later  modifica- 
tions, the  partition  line  was  drawn,  thus  :  '^  The  killing  of  a  human 
being  without  the  authority  of  law,  by  poison,  shooting,  stabbing, 
or  any  other  means  or  in  any  other  manner,  is  either  murder  in 
the  first  degree,  murder  in  the  second  degree,  manslaughter,  or 
excusable  or  justifiable  homicide,  according  to  the  facts  and  cir- 
cumstances of  each  case.  Such  killing,  unless  it  be  manslaughter 
or  excusable  or  justifiable  homicide,  .  .  .  shall  be  murder  in  the 
first  degree  in  the  following  cases :  (1)  When  perpetrated  from 
a  deliberate  and  premeditated  design  to  effect  the  death  of  the 
person  killed,  or  of  any  human  being ;  (2)  When  perpetrated  by 
an  act  immediately  dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although  without  any  premeditated 
design  to  effect  tlie  death  of  any  particular  individual ;  (8)  When 
perpetrated  by  a  person  engaged  in  the  commission  of  any  felony. 
Such   killing,  unless  it  be  murder  in  the  first  degree,  or  man- 

1  Act  of  April  22,  1794,  §  2.  16  Minn.  282;  P.  v.  Long,  39  Cal.  694  ; 

«  See  Dale  v.  S.  10  Yerg.  551 ;  Riley  S.  v.  Pike,  49  N.  H.  399,  6  Am.  R.  533 ; 

V.  S.  9  Hamph.  646 ;    Bratton  v.  S.  10  Cotton  v.  S.  32  Tex.  614,  641 ;  Anderson 

Humph.  103;   Whiteford  v,  C.  6  Rand.  v.  S.  31  Tex.  440;   Ake  v.  S.  30  Tex. 

721,  18  Am.  D.  771 ;  S.  v.  Dunn,  18  Mo.  466;  Moore  v.  S.  31  Tex.  672. 
419  ;  Bivens  v.  S.  6  Eng.  455 ;  C.  v.  Jones,  >  Finn  v.  S.  5  Ind.  400. 

1  Leigh,  598 ;  Wall  v,  S.  18  Tex.  682,  70  *  Act  of  March  7,  1835,  §  1, 2, 1  Swanu 

Am.  D.  302;  8.  v.  Hoyt,  13  Minn.  132;  Stats.  269.    And  see  S.  t\  Turner,  Wright, 

S.  V,  Leasing,  16  Minn.  75 ;  S.  v.  Stokely,  20. 
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slaughter,  or  excusable  or  justifiable  homicide,  .  .  .  shall  be 
murder  in  the  second  degree  when  perpetrated  intentionally  but 
without  deliberation  and  premeditation."  * 

§  725.  Massaohusetts.  — The  Massachusetts  statute  differs  some- 
what from  the  others.  It  is :  "  Murder  committed  with  deliber- 
ately premeditated  malice  aforethought,  or  in  the  commission  of 
or  attempt  to  commit  a  crime  punishable  with  death  or  impris- 
onment for  life,^  or  committed  with  extreme  atrocity  or  cruelty,  is 
murder  in  the  first  degree.  Murder  not  appearing  to  be  in  the 
first  degree  is  murder  in  the  second  degree.  The  degree  of  mur- 
der shall  be  found  by  the  jury.  Whoever  is  guilty  of  murder  in 
the  first  degree  shall  suffer  the  punishment  of  death.  Whoever  is 
guilty  of  murder  in  the  second  degree  shall  be  punished  by  impris- 
onment in  the  State  prison  for  life.  Nothing  herein  shall  be 
construed  to  require  any  modification  of  the  existing  forms  of 
indictment."  * 

§725 a.  1.  Diverse  Statutoxy  Terms.  —  The  foregoing  statutes 
indicate  in  a  general  way  the  differences  which  prevail  in  bur 
States.  They  do  not  embrace  all  the  varying  forms.  The  diver- 
sities are  not  so  ^reat  as  to  render  all  general  consideration  of 
them  unprofitable.  Nor,  on  the  other  hand,  are  their  terms  so 
absolutely  alike  as  to  make  the  interpretation  of  one  an  entirely 
reliable  guide  to  that  of  another.    Hence,  — 

2.  In  thla  8ab-titlep — we  shall  limit  ourselves  to  general  doc- 
trines, with  a  few  of  their  applications,  —  adding  reasonably  full 
citations  of  the  authorities,  and  leaving  the  jrest  to  the  reader. 
For  no  judicious  practitioner  will  omit,  on  this  subject,  carefully 
to  consult  the  statutes  and  decisions  of  his  own  State,  in  connec- 
tion with  these  wider  elucidations. 

§  726.  Interpretations  of  these  Statutes :  — 

1.  No  New  Murder.  —  It  requires  no  interpretation  to  discern. 


1  Act  of  April  12, 1862,  2  Edm.  Stats. 
677,  as  amended  by  Laws  of  1873,  c.  644, 
and  1876,  c.  333.  Shnfflin  v.  P.  62  N.  Y. 
229.  286,  20  Am.  R.  483 ;  Buel  v.  P.  78 
N.  T.  492,  34  Am.  R.  555,  in  which  case 
see  a  history  of  the  statutes.  Other  pro- 
Tisions  foUow  regarding  murder  and  man- 
slaughter, among  them  :  "  The  killing  of 
one  human  being  by  the  act,  procurement, 
or  omission  of  another,  in  cases  where  such 
killing  shall  not  be  murder  according  to 


the  provisions  of  the  first  title  of  this  chap- 
ter, is  either  justifiable  or  excusable  homi- 
cide, or  manslaughter/'    lb.  679. 

'^  This  expression  is  interpreted  -to  in- 
clude all  crimes  which  may  be  so  punished, 
though  the  court  has  a  discretion  to  impose 
a  lighter  sentence.  C.  v,  Pemberton,  118 
Mass.  36,  42,  43. 

'  Mass.  Gen.  Stats,  c.  160,  §  1-6 ;  Mass. 
Pub.  Stats,  c.  202,  §  1-6.  And  see  C.  v. 
Gardner,  11  Gray,  438. 
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what  is  plain  in  the  terms  of  these  statutes,  that  thej  do  not 
change  the  bounds  of  the  offence  of  murder,  or  make  anything 
murder  which  was  not  such  before.  They  simply  draw  a  partition 
line  through  the  old  field,  and  give  new  names  to  the  two  parts ; 
that  is,  on  one  side  of  the  line  it  is  murder  in  the  first  degree, 
and  on  the  other  side  it  is  murder  in  the  second  degree.^  So 
that,  — 

2.  "  Divide "  —  "  Degrees."  —  It  is  natural  and  not  uncommon 
for  judges,  in  speaking  of  these  statutes,  to  say  that  they 
"  divide "  —  a  word  not  commonly  in  the  statute  —  the  prior 
offence  of  murder  into  "  degrees.'*  But  it  does  not  follow  that 
an  indictment  which  charges  one  with  murder,  in  a  form  which 
was  adequate  before  the  enactment,  charges  him  under  it  with 
murder  in  the  first  degree.^  On  the  other  band,  it  is  plain  that 
ordinarily  it  does  not ;  if  the  statute  ^^  divides,"  the  indictment 
must  also  "  divide,"  or  it  does  not  cover  the  statute.  And  this 
offence,  having  been  unknown  at  the  common  law,  is  as  purely 
statutory  as  any  other.  Therefore  the  statutory  words  or  their 
equivalents  must  be  employed  in  the  indictment,  to  designate  the 
higher  degree  of  murder,  or  the  defendant,  not  having  been  ac- 
cused of  it,  cannot  be  lawfully  convicted  thereof.  Overlooking 
these  obvious  truths,  the  greater  number  of  our  American  courts 
have  stumbled,  —  a  question  more  fully  explained  in  other  connect 
tions.3    A  little  further  as  to  which,  — 

8.  In  FrlAoipl6p — neither  the  word  "divide,"  were  it  in  the 
statute,  nor  "  degrees,"  which  is  in  it,  can  have  any  just  force  to 
overturn  what  is  fundamental  in  our  jurisprudence.  And  no  leg- 
islative permission  concerning  the  form  of  the  indictment,  how- 
ever explicit,  can  prevail  against  our  constitutional  guaranties. 
When  a  statute  declares  that  only  in  circumstances  which  it  spe- 
cifies can  a  murder  be  punished  with  death,  the  indictment  nnist 
charge  it  to  have  been  committed  in  those  circumstances,  or  a 
judge  has  no  more  power  than  a  highwayman  to  inflict  death. 
Partly  to  repeat,  prior  to  the  statute  every  killing  of  "  malice  pre- 

1  S.  V.  Jones,  1  Houst.  Crim.  21 ;  Nye  >  Denhnm  v.  S.  23  Fla.  664 ;  Smith  v. 

V.  P.  35  Mich.  16 ;  S.  v.  Hadson,  59  Mo.  S.  68  Ala.  424. 

135  ;  S.  V.  Curtis,  70  Mo.  594 ;  S.  v.  Ray-  *  Vol.  I.  §  797,  and  the  places  there  re- 

mond,  11  Nev.  98 ;  Baker  v,  P.  40  Mich,  f erred  to ;  Crim.  Pro.  II.  §  560-596  ;  Dir. 

411 ;  S.  V.  Stoeckli,  71  Mo.  559;  Gray  v.  &  F.  §  516-546,  and  particularly  §  546 

S.  4  Bax.  331 ;  Petty  v.  S.  6  Bax.  610;  and  note.    See  also  Stat.  Crimes,  §  471- 

Sweeney  v.  S.  35  Ark.  585 ;  S.  r.  Carr,  53  475 ;  Bishop  First  Book,  |  401  and  note, 

Vt.  87.  455. 
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pensed  "  was  murder.  Since  the  statute,  when  to  this  another 
degree  of  malice  is  added,  the  particular  killing  becomes  murder 
in  the  first  degree ;  but  when  there  is  no  such  addition  made,  it  is 
murder  in  the  second  degree.^  Therefore  there  can  be  a  convic- 
tion for  murder  in  the  first  degree  only  when  the  indictment 
charges  the  additional  malice  which  renders  it  such.  Not  only  is 
the  reasoning  of  the  law  so,  but  we  have  as  authority  for  this  the 
entire  adjudged  law  on  the  Statute  of  28  Hen.  8,  c.  1,  §  3.^  While 
there  was  no  distinction  in  felonious  homicides,  and  malice  was 
not  essential  to  any,  this  statute  declared  such  homicides  to  be 
murder,  excluding  the  benefit  of  clergy,  whenever  committed  of 
**  malice  prepensed."  ^  Thereupon  the  courts  set  themselves  to  in- 
terpreting the  words  "  malice  prepensed,"  or  their  equivalent 
^'malice  aforethought,'*  and  out  of  such  interpretations  built  up 
the  modem  law  of  murder.  And  they  required  every  indictment 
for  murder  to  contain  these  words;  in  default  of  which,  they 
would  give  judgment  only  for  the  lower  degree  known  as  man-' 
slaughter.  If  we  were  not  instructed  in  the  adjudged  law,  we 
might  suppose  that  "  malice  aforeihoug'ht "  means  "  deliberately 
premeditated  malice ; "  but  in  the  last  sub-title  we  saw  that  the  > 
word  " aforethought"  has  received  no  such  interpretation ;  it  does> 
not  necessarily  require  either  deliberation  or  premeditation. 
Hence,  when  a  killing  with  ^^  malice  aforethought "  is  murder^  and 
then  it  is  enacted  that,  for  example,  murders  which  are  ^'  deliber- 
ately premeditated  "  shall  be  in  the  first  degree,  we  know  that 
something  of  malice  must  be  added  to  what  is  required  in  ordi- 
nary murders  to  make  a  killing  murder  in  the  first  degree.  In- 
deed, we  shall  see  that  adjudication  has  reached  to  this  point ;  but 
it  did  so  only  after  travelling  through  mists. 

§  727.  1.  Two  CUuwes  in  First  Degree.  —  The  Pennsylvania 
statute  and  those  of  the  other  States  like  it  create  two  classes 
of  murder  in  the  first  degree:  — 

2.  First.  In  committing  Another  Offence,  Ac.  —  Murder  perpe- 
trated by  poison,  by  lying  in  wait,  or  by  attempting  to  commit  or 
committing  one  of  the  enumerated  other  offences,  is  in  the  first 
degree.  Deliberate  premeditation  is  not  essential  in  this  class^ 
nor  is  the  intent  to  take  life ;  but  any  killing  which  is  murder  at 
Ihe  common  law,  and  of  a  sort  thus  mentioned  in  the  statute,  will 


1  Nye  V.  p.  35  Mich.  16. 
*  Ante,  §  625-628. 
VOL.  II. — 27 


•  And  see  Crim.  Pro.  II.  §.497-5<M>. 
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be  in  the  first  degree.*  Such  is  the  general  doctrine,  but  there  a 
some  differences  in  the  statntory  terms,  and  minor  distinctioi 
special  to  particular  States,  into  which  it  would  be  of  no  service 
the  reader  to  inquire  in  these  more  general  elucidations. 

§  728.  1.  Secondly.  "  DeUtwratB  «ud  PrMnedltatod."  —  Tl 
lai^r  nnmber  of  the  cases  in  the  books  are  upon  the  clause 
the  statute  declaring  the  murder  to  be  in  the  first  degree  when  tl 
malice  aforethought  is  "  deliberate  and  premeditated,"  or  words 
the  like  sort.  To  bring  a  killing  within  this  provision,  it  must  i 
such  as  would  be  murder  at  the  common  law,  otherwise  express* 
it  must  be  of  "  malice  aforethought ; "  added  to  which,  it  must  I 
**  deliberate  and  premeditated."  '    As  to  the  — 

>  HoweU  V.  C.  88  Grat.  995 ;  MoTiiibaii  391 ;  C.  o.  Keeper  of  Prison,  a  Aahm.  25 

V.  S.  TOlnd.  136,  36  Am.  B.  17B;  Singlft.  8m  f artlwr  on  the  qnestioD,  Soachet  f. 

tonu.  S.  1  TBI.  Ap.  501;  Cox  p.  P.  19  7  Grot  673;   S,  ii.  Hoyl,  13  Minn.  13 

Hon,  430 ;   Buel  t>.  P.  78  N.  Y.  493,  34  KeUy  d.  C.  1  Gnnt,  Pl  464 ;  P.  r.  Hai 

Am.  R.  5SS;  S.  v.  Brown,  7  Or.  186;  C.  44C«L  9fl;  C.  r.  Honbo,  8  Phikd.  40 

v.  Fembeiton,  US  Haas.  36;  Fhwr  v.  S.  C.  d.  Mu,  8  Philad.  4S3  ;  Rowmn  b.  8. 

7Tex.  Ap.  478;  TooDey  n.  S.  8  Tex.  Ap.  Wis.  129,  11  Am.  B.  S59;  S.  p.  Shock, 

163;  Daley's  Case,  Whart.  Horn. 466,474,  Mo.  US.     Thisclam  of  murdsra  app«a 

charge  of  King,  J. ;  C.  v.  Jones,  1  Leigh,  not  to 'be  in  the  flnt  ilegree  midei  t 

598,  610;  P.  v.  Sauchai.  24  Cal.  17  ;  P.  r.  Delaware  BUtuto,  whLch   ia  in  difEere 

Vasquez,  49  Cal.  560  ;  P.  ir.  Loag,  39  Col.  terms.    "  Oni  atatnto,"  said  Woottea, 

t94  I  Keefe  v.  P.  40  N.  T.  348, 7  Ahh.  Pr.  "  has  divided  the  crime  into  two  degm 

it.a.7S;  S.  V.  Pike,  49  N.  U.  899,  6  Am.  the  tlrat  and  second  ;  and  the  killing  of 

B.  B33 ;  Dolan  ».  P.  64  N.  Y.  tss ;  Ooa-  hnmau  being  nnlawfnlfy  and  with  er/m 

tales  V.  S.  19  Tex.  Ap.  394,  400 ;   S.  v.  malice  ia  murder  of  the  trst  degree,  ai 

Graj,  19  Ner,  313 ;  P.  v.  lUll,  48  Mich,  where  there  ia  no  expre«s  malice  afui 

48S,  42  Am.  R.  477 ;  S.  v.  Wells,  61  Iowa,  thought,  and  the  fact  of  killing  is  do: 

639,47  Am.  R.  BiS ;  P.  ti.  Greeuwall,  115  nnder  snch  circumstances  as  to  make  it 

N.  T.  5S0;  Washington  u.  S.  25  Tax.  Ap.  cue  of  implied  or  conatrnctive  malice,  t 

387;  Rilej  u.  S,  9  Humph.  646 ;  the  coort,  crime  ia  murderofthesecooddegree." 

in  the  last  case,  observing :  "  In  cases  of  the  prisoner  "  did  intend  to  kill  "  the  c 

mnrder  hy  ordinary  means,  the  circum-  ceased,  "  he  is  guilty  of  mnrder  of  t 

stances  of  the  transaction  must  show  that  finil  degree.     But  if  he  did  not  intend 

it  was  done  wilful!;,  deliberately,  mall-  deprive  him  of  life,  and  was  engaged 

cionsly,  and  premeditatedly,  or  it  is  not  any  other  felonions  and  unlawful  act,  an' 

murder  in  the  first  degree ;  but  if  mnrder  as  an  attempt  to  rob  him,  or  the  like,  he 

be  perpetrated  by  poison  or  lying  in  wait,  goilty  of  mnrder  of  the  second  degree 

it  shall  be  murder  in  the  first  degree,  ...  S.  v.  Boice,  1  Houst.  Crim,  355,  33S,  3t 

if  it  be  proved  that  tbe  killing  was  o(  snch  Something  like  the  same  doctrine  sppei 

a  character  that  under  ordinary  circum-  to  prevail  under  the  statutes  of  Miseoi 

atnnceii   it  would   have   bean   mnrder  at  and  Indiana.     S.  u.  Bopkirk,  84  Mo.  27 

common   law,  and   the   fact   of  lying  in  S.  v.  Wagner,  78  Mo.  644,  47  Am.  R.  13 

wait  e:tist ;  that  fact  will  make  it  a  case  Bechtelheimer   i>.  S.  64   Ind.  138;    S. 

of  mnrder  in  the  first  degree  nnder  the  Earnest,  70  Ma  S20. 
statute."    Green,  J.    Opinions  adtersn  to         ^  S.  t>.  O'Qara,  9!  Mo.  59  ;  Smith  i: 

tbe  doctrine  stated  in  this  qnotation  have  6B  Ala.  424 ;  l>enham  b.  8.  23  Fla.  66 

been  expressed  in  Pennsylvania  and  Con-  Sweeney  v.  S.  35  Ark.  985 ;  S.  b.  Cait, 

necticut ;  bnt  tbe  cases  are  not  of  ■  con-  Vt.  37  ;  P.  d.  Gnance,  57  Cal.  104 ;  F. 

elusive  nature.    8.  v.  Dowd,  19  Cona.  366,  Majone,  91  N.  T.  31 1. 
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2.  Meaning  of  "  Deliberate  and  Premeditated."  —  These  two 
words  are  similar  in  meaning,  and  we  have  authority  for  sajjng 
that  as  employed  in  these  statutes  they  are  synonyms,^  yet  they 
would  seem  not  to  be  always  exactly  so  regarded.^  Most  of  the 
statutes  have  both,  connected  by  "  and."  The  premeditation,  as 
the  term  implies,  must  be  before  the  killing,  not  afterward.' 
We  have  no  attempt  to  lay  down  any  particular  space  of  time 
for  it ;  *  and  though  like  every  other  thing  there  must  be  a  time 
wherein  it  is  done,^  the  doing  need  not  occupy  any  appreciable 
length  of  time;^  the  rule  even,  in  a  considerable  part  of  the 
States,  being  apparently  the  same  as  at  the  common  law.^    We 


^  S.r.  Lopez,  15  Ney.  407. 

*  8.  9.  Eaton,  75  Mo.  586 ;  8.  v.  Mc- 
Ginois,  76  Mo.  326. 

s  P.  V.  Majone;  91  N.  T.  21 1 ;  8.  v.  Har- 
ris, 76  Mo.  361 ;  Simmerman  v.  S.  14  Neb. 
568;  S.i7.LaiKigTaf,95Mo.97,6  Am.St.26. 

^  S.  V.  Rhodes,  I  Honst.  Crim.  476. 

*  Carter  v.  S.  22  Fla.  553. 

*  P.  V,  Majone,  gnpra ;  Wright  v.  C.  33 
Grat  880 ;  V^right  v.  C.  75  Va.  914 ;  Clif- 
ford V.  8.  58  Wis.  477 ;  Ernest  v.  8.  20  Fla. 
383 ;  Binns  v,  8. 66  Ind.  428 ;  8.  v.  Curtis, 

70  Mo.  594 ;  Milton  v.  8.  6  Neb.  136, 143 ; 
ScUencker  p.  S.  9  Neb.  300 ;  McQueen  v, 
8.  1  Lea,  285 ;  8.  p.  HUl,  69  Mo.  451 ; 
Halbert  v.  8.  3  Tex.  Ap.  656 ;  S.  p.  Sharp, 

71  Mo.  218;  S.  v.  Miller,  67  Mo.  604; 
Miller  v.  S.  H4  Ala.  155  ;  Quigley  v.  C.  84 
Pa.  18 ;  Lanahan  v.  C.  84  Pa.  80 ;  Pisto- 
rios  V,  C.  84  Pa.  158 ;  8.  v.  Ah  Mook,  12 
Nev.  369;  8.  r.  Harris,  12  Ney.  414;  Pal- 
more  r.  8.  29  Ark.  248 ;  8.  v.  Garrand,  5 
()r.  216 ;  8.  v.  Foster,  61  Mo.  549.  Com- 
pare with  ante,  §  677  (1). 

T  Ante,  f  677  (1),  695;  Shoemaker  v. 
8. 12  Ohio,  43  ;  Jordan  v.  8.  10  Tex.  479  ; 
Anthony  v.  8.  Meigs,  265, 33  Am.  D.  143  ; 
Swan  0.  8.  4  Humph.  136;  8.  v.  Dunn,  18 
Mo.  419;  8.  v.  Jennings,  18  Mo.  435 ;  P. 
V.  Clark,  3  Seld.  385;  Donnelly  v.  S.  2 
Dntcher,  463,  601 ;  Atkinson  v,  8.  20  Tex. 
522 ;  P.  V.  Bealoba,  17  Cal.  389 ;  Lewis  v. 
8.  3  Head,  127;  Kilpatrick  v.  C.  31  Pa. 
198 ;  P.  V,  Long,  39  Cal.  694 ;  Keenan  v. 
C.  44  Pa.  55 ;  Lewis  v.  8.  3  Head,  127 ; 
P.  9.  Cotta,  49  Cal.  166  ;  Hogan  v.  8.  36 
Wis.  226 ;  Ake  v.  8.  31  Tex.  416 ;  Ake  o. 
8.  30  Tex.  466 ;  Herrin  o.  8.  33  Tex.  638; 
Johnson  v.  8.  30  Tex.  748 ;  S.  v.  Millain, 
a  NeT.  409;  8.  V.  Hoyt,  13  Minn.  132 ;  8. 


V.  Holme,  54  Mo.  153.  Contra,  Biyens  v. 
8.  6  Eng.  455.  As  to  the  Indiana  statute, 
see  Finn  u.  S.  5  Ind.  400.  And  the  In- 
diana Court  seems  perhaps  to  require 
something  more  of  deliberation  than  do 
some  others,  to  constitute  murder  of  the 
first  degree.  Said  Elliott,  J. :  "  The  prin- 
ciple involved,  by  which  murder  in  the 
first  degree  is  distinguished  from  murder 
in  the  second  degree,  is  this,  —  in  the 
former,  premeditated  malice  requires  that 
there  should  be  time  and  opportunity  for 
deliberate  thought ;  and  that  after  the 
mind  conceives  the  thought  of  taking  the 
life,  the  conception  is  meditated  upon, 
and  a  deliberate  determination  formed  to 
do  the  act :  that  being  done,  then,  no  dif- 
ference how  soon  afterward  the  fatal  re- 
solve is  carried  into  execution,  it  is  murder 
in  the  first  degree."  Fahneetoc^k  v.  S.  23 
Ind.  231,  263.  And  perhaps  the  MisHouri 
tribunal  may  be  classed  with  the  Indiana ; 
as  see  the  Missouri  cases  before  cited  to 
this  section.  And  see  S.  v.  Mahly,  68 
Mo.  315 ;  8.  v.  Gassert,  65  Mo.  352.  In 
the  Pennsylvania  case  of  Keenan  r.  C. 
supra,  Lowrie,  C.  J.  said :  "  The  delibera- 
tion and  premeditation  required  by  the 
statutes  are  not  upon  the  intent^  but  upon 
the  killing.  It  is  deliberation  and  pre- 
meditation enough  to  form  the  intent  to 
kill,  and  not  upon  the  intent  after  it  has 
been  formed."  p.  56.  Again :  "  Keeping 
this  common  understanding  of  the  defi- 
nition in  mind,  we  shall  also  get  clear 
of  the  influence  of  the  cases  in  other 
States,  where  the  terms  '  deliberate  '  and 
'  premeditated '  are  applied  to  the  malice 
or  intent,  and  not  to  the  act,  and  thus 
seem  to  require  a  purpose  brooded  over, 
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have  seen  that  there  ma;  be  a  killing  which  will  be  only  man 
slaughter  though  prompted  by  the  intent  to  take  life.'  So  like 
wise,  ia  a  part  of  the  States,  probably  not  all,^  there  may  be  i 
killing  with  the  inteot  to  take  life,  which  will  be  murder  in  th* 
second  degree  only.^  But  except  ia  the  classes  of  cases  thus  dis 
closed,  wherein  the  intent  comes  through  a  cloud  of  passion,  oi 
otherwise  deliberate  premeditation  is  excluded,*  or  where  thi 
killing  is  done  through  a  belief  of  its  necessity  in  self-defence,"  oi 
the  like,  the  doctrine  to  which  the  courts  in  most  of  the  Statei 
have  arrived  is  that  the  intent  to  take  the  life  is  the  distinguish 
ing  feature  of  murder  in  the  first  degree  under  the  clause  now  it 
contemplation  ;  so  that  where  it  exists,  the  murder  is  in  this  de 
gree,  and  in  the  second  where  it  does  not  exist.^  And  still  ii 
must  be  remembered  that  the  statute  has  created  no  new  mur 
ders,  therefore  for  the  homicide  to  be  murder  in  the  first  degree 
it  must  also  be  such  as  would  be  murder  at  the  common  lawJ 

3.   In  Mftttar  of  Bvidenoe,  —  the  purpose  to  take  life  may  b< 
inferred  by  the  jury  from  the  manner  of  taking  it,^  from  tht 


fonned,  and  mstnied  before  the  occfuion 
ta  which  it  18  catried  into  act."  p.  ST. 
Of  the  like  lort  is  the  Kauiuu  doctrioe. 
Cmtt  V.  S.  a  Ku.  4M. 

>  Ante,  S  676 ;  P.  c  JaouuiUo,  6T  Csl. 
111. 

»  Clifford  V.  8.  59  Wi«.  477. 

■  S.  V.  Wiecen,  66  Ho.  13;  8.  ».  Fod- 
«ou,  99  Mo.  I3S;  S.  d.  Cooper,  71  Mo. 
436 1  S.  V.  WilliamB,  69  Mo.  110;  S.  e. 
Erb,  74  Mo.  199 ;  S.  i>.  Lewis,  74  Ho.  SSS ; 
8.  V.  RobioBOD,  73  Mo.  306. 

<  Green  d.  C.  63  Pk.  76. 

»  Pistotiu*  u.  C.  84  Pa.  1S8. 

*  P.  V.  ¥\Bb,  \2b  S.  Y.  136 ;  Savage  v. 
8.  18Fla.909;  S.  V.  Wiensra,  66  Mo.  13; 
a  e.  Jones,  64  Mo.  391 ;  Dnebbe  v.  S.  1 
Tex.  Ap.  159;  S.  u.  Kil^re,  70  Mo.  646; 
Swan  V.  S.  4  Hampb.  136 ;  Dains  v.  S.  3 
Humph,  439 ;  Clark  e.  8.  8  Homph.  671 ; 
C.  I'.  Marray,  2  Aehm.  41  ;  C.  v.  WilliamB, 
3  Aahm.  69;  C.  b.  Keeper  of  Primii,  a 
Asbm.  337;  Dale  r.  S.  10  Ysrg.  GSI  ; 
Pirtle  D.  S.  9  Hnmph.  663 ;  Whiteford  v. 
C.  6  Baud.  731,  18  Am.  D.  771 ;  Biveos 
v.  S.  6  Eng.  466;  MitcheU  v.  8.  9  Yerg. 
340,  8  Yerg.  514 ;  Hill  u,  C.  2  Oral.  "594 ; 
Hagan  r.  S.  10  Ohio  St.  499 ;  Loeffner  v. 
a  10  Ohio  St,  998;  S.  v.  PhiUips,  34  Mo. 
476;  S.  V.  Shonltz,  39  Mo.  13S;  Warten 
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V.  C.  37  Pa.  49;  KeUy  v.  C.  1  Grant,  Pi 
484 ;  P.  V.  DoyeU,  4B  Cal.  89 ;  P.  v.  Long 

39  Cal.  694  ;  Jonea  v.  C.  79  Pa.  403  ;  a  d 
Hammond,  39  Wie.  319 ;  Sheltoa  v.  S.  » 
Tex.  663  ;  S,  v.  Starr,  38  Mo.  370.  See  S 
i>.NDe8leiu,2SMa.  Ill ;  ICe>pnblica u.  Bob 
4  Dall.  14S ;  BeanetC  v.  C.  8  Leigh,  749 
S.  V.  Smith,  33  Me.  369,  54  Am.  D.  978 
S.  D.  Hicka,  97  Mo.  S88 ;  a  k.  JohoMin,  1 
Iovra,9S9,  74  Am.  D.  331;  P.  v.  Forea 
39  Cal.  361 ;  Kilpatrick  o.  C.  31  Pa.  198 
RobbiDi  V.  3.  B  Ohio  St.  131 ;  Fonta  d.  S 
8  Ohio  St.  98;  Beaadien  c,  a  8  Ohio  St 
PemiBjlvania  case,  Lowrie 
"  Onr  Btatnie  adopts  till 
common-law  definition  of  mnrder,  anc 
then  distingnishea  it  of  two  degree*;  de 
fining  the  flnt  degree  ipeciaSg  bj  certsii 
eanmerated  casee,  and  generatli/  by  thi 
words  '  another  kind  of  wilfnl,  deliberate 
and  premeditated  killing.'  .  .  .  Onr  re 
ported  jnriBpmdence  is  tbij  nniform  it 
holding  that  the  tme  criterion  of  the  Bis 
degree  is  the  intent  to  take  life.  ...  At 
intent  distinctlf  formed,  even  'tot  i 
moment'  tiefore  it  is  carried  into  act 
is  enongh."  Keenan  n.  C.  44  Pa.  95 
96,  97,  84  Am.  D.  414. 

'  Ante.  S  736, 

'  McClain  ».  C.  110  Pa.  363;  P.  t 
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accompanjing  circumstances,^  and  from  other  proven  facts,^  — 
the  same  rules  applying  to  this  intent  as  to  any  other. 

4.  Diffsrenoes  —  in  the  terms  of  the  statutes  of  the  different 
States,  and  in  the  interpretations  given  them  by  the  courts,  it 
already  appears,  prevail  to  some  extent.  Therefore  the  caution 
is  repeated  that  the  practitioner  should  consider  carefully  the 
exact  words  of  his  own  statutes,  and  the  adjudications  upon  them 
of  the  courts  of  his  own  State.     Even  — 

5.  Express  Statutory  Terms  —  in  some  of  the  States  compel 
interpretations  in  departure  from  the  foregoing.  For  example, 
m  Alabama,  "  Every  homicide  perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others,  and  evidencing  a  depraved  mind 
regardless  of  human  life,  although  without  any  preconceived  pur- 
pose to  deprive  any  particular  person  of  life,  is  murder  in  the 
first  degree,"  —  words  which  render  the  intent  to  take  life  not 
to  the  same  extent  as  in  most  of  the  other  States  indispensable  in 
this  higher  degree  of  murder.'  So  that  if,  for  illustration,  one 
wrongfully  places  upon  a  railroad  track  an  obstruction  by  which 
a  train  of  cars  is  thrown  off  and  a  person  is  killed,  his  offence  of 
murder  is  in  the  first  degree.^ 


Goslaw,  73  Cal.  323 ;  Lrin  v.  8.  19  Fla. 
872. 

1  S.  V.  Wwdom,  84  Mo.  177 ;  P.  v.  Cor- 
netti,  92  N.  Y.  85. 

s  S.  V.  Kearlej,  26  Kan.  77 ;  P.  v. 
MAJone,  12  Abb.  N.  Caa.  187;  Wright  v. 
C.  75  Va.  914 ;  Dacey  v.  P.  116  111.  555 ; 
Nevling  i:.  C.  98  Pa.  322 ;  Beltram  v,  S.  9 
Tex.  Ap.  280;  Gomez  v.  8.  15  Tex.  Ap. 
327. 

*  WashtDgton  v,  8.  60  Ala.  10, 31  Am. 
R.  28. 

*  Presley  r.  S.  59  Ala.  98.  Compare 
with  S.  V.  Brown,  1  Hoost.  Crim.  539. 
And  see  the  Alabama  cases  of  Miller  v, 
S.  54  Ala.  155,  and  Fields  v.  8.  52  Ala. 
348.  Other  States.  — As  to  Delaware,  see 
ante,  §  727  (2),  note ;  8.  v.  Jones,  1  Honst. 
Crim.  21 ;  S.  v.  Buchanan,  1  Honst.  Crim. 
79 ;  S.  V.  Bowen,  1  Honst.  Crim.  91 ;  S.  v. 
Hamilton,  1  Honst.  Crim.  101 ;  8.  v.  Green, 
1  Honst.  Crim.  217;  8.  ».  Till,  1  Honst 
Crim.  233 ;  8.  r.  Draper,  1  Honst.  Crim. 
291 ;  8.  V.  0*Niel,  1  Honst.  Crim.  468 ;  8. 
V.  Rhodes,  1  Honst.  Crim.  476;  8.  v. 
Thomas,  1  Honst.  Crim.  511,  523.  As  to 
Texas,  where,  as  in  Delaware,  not  speak- 


ing now  of  the  other  danse  of  the  statute 
(ante,  §  727),  mnrder  of  "  express  malice  " 
is  in  the  first  degree  (Tooney  v.  S.  5  Tex. 
Ap.  163,  188;  Primus  v,  8.  2  Tex.  Ap. 
369,  375),  see  Bumham  v.  8.  43  Tex. 
322 ;  Daebbe  v.  8.  1  Tex.  Ap.  159 ;  Wash- 
ington V.  8.  1  Tex.  Ap.  647 ;  Singleton  v. 
8. 1  Tex.  Ap.  501 ;  Jones  v.  8.  3  Tex.  Ap. 
150,  155;  Taylor  v,  8.  3  Tex.  Ap.  387; 
Halbert  v.  8.  3  Tex.  Ap.  656 ;  McCarty  v. 
8.  4  Tex.  Ap.  461 ;  Richarte  v.  8.  5  Tex. 
Ap.  359 ;  Summers  i\  8.  5  Tex.  Ap.  365, 
32  Am.  R.  573 ;  Cox  v.  S.  5  Tex.  Ap.  493 ; 
Gardenhire  v.  8.  6  Tex.  Ap.  147 ;  £vans  v, 
8.  6  Tex.  Ap.  513;  Walker  u.  8.  6  Tex. 
Ap.  576 ;  Lanham  v.  8.  7  Tex.  Ap.  126 ; 
Hunt  V.  8.  7  Tex.  Ap.  212  ;  Smith  ».  8.  7 
Tex.  Ap.  414 ;  Shrivers  v.  S.  7  Tex.  A  p. 
450;  Wallace  v.  S.  7  Tex.  Ap.  570;  Rye 
V.  8.  8  Tex.  Ap.  163  ;  Guffee  v.  8.  8  Tex. 
Ap.  187;  Gaitan  ».  8.  11  Tex.  Ap.  544; 
Walker  v.  8.  14  Tex.  Ap.  609;  Lewis  v, 
8.  15  Tex.  Ap.  647  ;  Steagald  v.  8.  22  Tex. 
Ap.  464 ;  Osborne  v.  S.  23  Tex.  Ap.  431  ; 
Tmmble  v.  8.  25  Tex.  Ap.  631 ;  Varnell 
V.  8.  26  Tex.  Ap.  56;  Blocker  v,  8.  27 
Tex.  Ap.  16. 
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6.  KiUing  Od«  not  meant.  —  In  accord  with  vhat  ia  l^d  dowi 
a  little  way  back,'  it  was  adjudged  ia  Tenoesaee  that  odc  who 
meauiog  to  kill  a  particular  person,  accidentally  executes  th< 
purpose  on  another,  commita  murder  only  in  the  second  degree ; 
and  herein  the  court  expressly  dissents  from  some  c^inions  to  thi 
contrary  from  the  lower  tribunals  in  Peonsylvauia.^ 

7.  RMiatHv  Arrest.  —  One  designedly  taking  another's  life  b 
resist  a  lawful  arrest  commits  murder  in  the  Srst  degree.* 

§  729.  'Bxtreme  Atrooitr."  —  The  murder  of  a  girl  eight  year 
old,  to  couoeal  a  rape  perpetrated  with  severe  lacerations,  ii 
"  committed  with  extreme  atrocity  or  cruelty  "  within  the  Mas 
sachusetts  statute,^  therefore  is  in  the  first  degree.^  And  when 
a  husband  killed  his  wife  by  repeatedly  stamping  on  and  kicking 
her  while  prostrate  on  the  floor,  whereby  was  created  a  prolonge( 
agony  terminating  in  death,  the  jury  was  held  to  be  justified  ii 
finding  this  degree  of  murder.  "  Such  cruelty,"  aaid  Colt,  J. 
"  must  be  considered  extreme,  although  it  he  possible  to  devia 
means  of  producing  death  which  shall  manifest  a  higher  degre< 
of  crimiuality.  It  is  enough  if  the  means  used  were  extreme  ai 
compared  with  ordinary  means  of  producing  death."  " 

§  730.  Doctrine  ot  Attempt.  —  Connected  with  one  branch  o 
murder  in  the  first  degree  is  the  law  of  attempt.  As  to  whicl 
the  doctrine  of  attempt  explained  in  our  first  volume  becomes  im 
portant.  If,  there  being  no  purpose  to  take  life,  the  accusatioi 
is  that  the  killing  came  through  an  unsuccessful  "  attempt"  t* 
perpetrate  some  one  of  the  other  crimes  enumerated  in  the  stat 
ute,  it  is  necessary  the  prisoner  should  have  intended,  in  fact 
to  commit  the  particular  other  crime.^ 

V.  Degrees  in  Man»laugh.ter. 

§731.  1.  Oeoerai. — In  some  of  the  States,  manslaughter,  lik< 

murder,  is  divided  into  degrees.      For  example,  there  are  ii 

'  ADte,  5  719  (3).  «  Tom  e.  8. 8  Hnmph.  86;  Boloff  »-  P 

»  Bralton  I..  8.  10  Humph.  108.  iSN.  7.313,  II  Abb.  Pr.  m.  •.  S*S;  S.  « 

*  C.  0.  Dougherty,  T  Sntitb's  Laws,  895,  Green.  66  Ho.  631.    8ae  8.  v.  Alford,  &> 

Whart.  Horn.  36a ;  C,  v.  Flavel,  Whart.  N.  C.  445. 

Hoin.  3S3.    And  oee  C.  u.  OrMti.  I  Ashm.         *  Ante,  {  T!5. 

£S9i  C.  V.  Keeperot  PHrod,  a  Aflhm.  237i         *  C.  a.  DesmutMa,  16  Gnj,  1.    Se 

Taylor  t.  S.  3  Tex,  Ap.  387 ;  Hftlhert «.  8.  P.  b.  Skoehan.  49  Barb,  SI7. 

3  Tex.  Ap.  656:  S.  v.  Rftymoad.  II  Nev.         7  C.  v.  Devlin,  136  Mub.  353,  355. 

98;   S.  v.  Edwaidi,  71   Mo.  SIS;   poM,  »  Vol.  I.  J  789.  731,  785;  Kollj  o.  C. 

i^*l■  Giant,  Pa.  484. 
423 


CHAP.  XXIII.] 


HOHIGIDE,  FELONIOUS. 


§782 


New  York  four  degrees;^  and  four  in  Missouri,^  Wisconsin,' 
and  Minnesota.^  In  Georgia,^  Tennessee/  and  some  of  the  other 
States,  there  are  two  degrees. 

2.  Voinatary  and  involimtarf.  —  A  common  division  of  man- 
slaughter is  into  the  two  degrees  of  voluntary  and  involuntary. 
Such  is  the  form  in  Tennessee.^  In  Alabama :  ^  Manslaughter 
by  voluntarily  depriving  a  human  being  of  life  is  manslaughter  in 
the  first  degree ;  and  manslaughter  committed  imder  other  ciiv 
cumstances  is  manslaughter  in  the  second  degree."  '  Under  a 
statute  less  distinct,  the  like  division  is  judicially  recognized  in 
Indiana.  The  words  of  the  enactment  are :  '^  Whoever  imlawf  uUy 
kills  any  human  being  without  malice  express  or  implied,  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in  the  com- 
mission of  some  unlawful  act,  is  guilty  of  manslaughter."  ^ 

8.  The  Diversities  —  of  these  statutes,  and  the  paucity  of  deci- 
sions upon  them,  together  render  it  undesirable  to  proceed  further 
here  with  their  expositions. 

YI.  The  Leading  Doctrines  of  the  Subject  restated  and  epitomized. 

§  732.  As  to  Murder :  — 

1.  Old  Definition.  —  The  books  have  commonly  defined  murder 
to  be,  in  the  language  of  Hawkins,  *^  the  wilful  killing  of  any  sub- 
ject whatsoever  through  malice  forethought."  ^*    Now,  — 


^  And  see,  as  to  New  York,  Eyans  v.  P. 
49  N.  T.  86 ;  Mongeon  v.  P.  55  N.  Y.  «13. 

2  a  V,  Curtis,  70  Mo.  594.  Farther  as 
to  Miiisoari,  S.  o.  Edwards,  70  Mo.  480 ; 
S.  V,  Watson,  95  Mo.  411 ;  S.  v.  Sloan,  47 
Mo.  604 ;  S.  V.  Hill,  69  Mo.  451. 

*  To  reduce  the  homicide  to  nan- 
slanghter  in  the  fourth  degree  under 
R.  S.  c.  133,  §  20,  the  involuntary  killing 
must  be  without  a  cruel  or  unusual 
weapon,  and  without  anj  cruel  or  un- 
usual means.  Keenan  v.  S.  8  Wis.  132. 
And  see  further  as  to  this  State,  S.  v. 
Dickinson,  41  Wis.  299. 

*  S.  V.  Small,  29  Minn.  216. 

^  Thomas  v.  S.  38  Ga.  117.  The  ex- 
pression "attempt  to  commit  a  serious 
personal  injury,"  in  the  definition  of 
▼olnntary  manslaughter,  in  {  7  of  diT. 
4  of  the  code,  means  an  attempt  to  com- 
mit an  injury  greater  than  a  provocation 
by  mere  words,  and  less  than  a  felony. 
Buchanan  v,  S.  24  Ga.  282.    And  see  fur- 


ther as  to  Georgia,  Stokes  v.  S.  18  Ga. 
17;  Welch  v.  S.  50  Ga.  128,  15  Am.  R. 
690. 

«  Nelson  v.  S.  6  Bax.  418.  As  to  Penn- 
sylvania, see  C.  V,  Gable,  7  S.  &  R.  423 ; 
C.  V.  Flanigan,  8  Philad.  430 ;  Walters  v. 
C.  44  Pa.  135. 

7  Nelson  v.  S.  supra. 

8  Harrington  v,  S.  83  Ala.  9,  14.  And 
see  further  of  this  State,  Williams  t;.  S.  83 
Ala.  16;  Collier  o.  S.  69  Ala.  247;  Ex 
parte  Warrick,  73  Ala.  57;  Oliver  v.  S. 
17  Ala.  587;  Isham  v.  S.  38  Ala.  213; 
Gates  V.  S.  50  Ala.  166. 

*  S.  V.  Dorsey,  118  Ind.  167,  10  Am. 
St.  Ill,  referring  to  R.  S.  of  1881,  §  1908. 
For  other  cases  in  this  State,  see  Fisher  v. 
S.  77  Ind.  42 ;  Adams  v.  S.  65  Ind.  565 ; 
S.  V.  Johnson,  102  Ind.  247 ;  Brown  v.  S. 
110  Ind.  486;  Bruner  v,  S.  58  Ind.  159; 
Reed  i;.  S.  8  Ind.  200. 

!'>  1  riawk.  P.  C.  Curw.  ed.  p.  92,  §  3. 
Other  deiiaitions  are,  — 
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2.  This  Definition  —  is  a  mere  repetition  of  the  words  of  the 
Statute  of  28  Hen.  8,  c.  1,  §  8,  dividing  felonious  homicide  into 
murder  and  manslaughter,  already  explained;^  for  though  it 
has  ^^  forethought "  instead  of  ^^  prepensed,"  the  tneaning  is  the 
same. 

§  733.  1.  How  far  Aoonrate.  —  This  definition  lacks  the  word 
**  felonious,"  which  is  a  part  of  the  law's  designation  of  every 
felony .2    If  added,  it  would  be  exact.    But  — 

2.  Means  Nothing.  —  Correct  as  this  definition  thus  amended 
is,  it  is  practically  without  meaning ;  because,  where  the  question 
is  whether  a  particular  killing  is  murder  or  manslaughter,  it  is 
only  repeating  the  statutory  words  to  say  that  it  is  murder  if  of 
"  malice  aforethought,"  —  a  term  in  the  interpretation  whereof 
the  difficulties  of  the  subject  altogether  lie.    Now, — 

8.  How  should  be.  —  The  definition  should  define  ^^  malice 
aforethought."  It  is  a  truism,  not  a  definition,  to  say  that  when 
a  felonious  killing  is  of  malice  aforethought  it  is  murder,  and 
when  not  it  is  manslaughter.    Therefore  — 

§784.  1.  Nature  of  Definition.  —  The  definition  to  be  practi- 
cally helpful  must  embody  an  epitomization  '  of  the  judicial  inter- 
pretations of  ^^  malice  aforethought."  Let  us  endeavor  to  grasp 
the  idea,  and  find  a  way  for  expressing  it  in  brief.    Thus,  — 

2.  Murder  defined.  —  Murder  is  that  species  of  felonious  kill- 
ing, technically  known  by  the  phrase  "  wilful  and  of  malice  afore- 
thought," which  proceeds  from  an  intent  to  take  life  without 
excuse,  from  the  intended  commission  of  some  other  felony  or 
of  some  misdemeanor  of  a  sort  to  endanger  life,  from  the  inex- 
cusable use  of  a  deadly  weapon,  the  wilful  and  dangerous  neglect 
to  perform  any  duty  recognized  by  the  law,  or  from  some  other 


Iiord  Goke.  —  "  Marder  is  when  a  man 
of  sound  memory  and  of  the  age  of  discre- 
tion  unlawfully  kiUeth,  within  any  county 
of  the  realm,  any  reasonable  creature,  in 
rerum  naturOf  under  the  king's  peace,  with 
malice  aforethought  either  expressed  by 
the  party  or  implied  by  law,  so  as  the 
party  wounded  or  hurt,  &c.,  die  of  the 
wound  or  hurt,  &c.,  within  a  year  and  a 
day  after  the  same."    3  Inst.  47. 

Iiord  Mansfield.  —  "  Murder  is  where 
a  man  of  sound  sense  unlawfully  killeth 
another  of   malice  aforethought,  either 
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express  or  implied."  He  adds  -  "  If  the 
malice  be  express,  the  facts  remain  with 
the  jury.  If  the  malice  is  to  arise  from 
implication,  it  is  a  matter  of  law,  the  en* 
tire  consideration  of  which  resides  with 
the  court;  and  in  the  present  case,  the 
finding  that  there  was  no  intent  to  kiU 
does  not  in  any  degree  vary  the  question." 
Rex  V,  Hazel,  1  Leach,  368,  383. 

1  Ante,  §  625  (2). 

«  Crim.  Pro.  I.  §  534 ;  II.  §  542. 

s  1  Bishop  Mar.  IHt.  &  S.  §  12 ,  Bishop 
Con.  S  IS4,  note. 
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purpose  equally  adapted  to  result  in  death  and  equally  evil.^ 
Still,  — 

§  735.  1.  Complete  Defining  Zmposaible.  —  While  this  definition 
will  in  some  degree  assist  the  reader,  one  in  all  respects  neat, 
complete,  and  exact  is  in  the  nature  of  the  subject  impossible. 
The  idea  itself  is  complex  and  artificial ;  or  if  it  were  not  so,  the 
language  has  no  words  in  which  it  could  in  a  single  sentence  be 
conveyed.    Again,  — 

2.  Old  and  Inadequate  Phrases.  —  Some  of  the  phrases  which 
our  books  employ  in  treating  of  murder  are  so  technical  and  even 
meaningless  as  to  be  practically  embarrassing  rather  than  help- 
ful ;  for  example,  "  depraved  heart,"  "  mind  fully  bent  on  evil," 
and  other  similar  ones.  They  are  often  used  by  judges  and  text- 
writers  seemingly  without  its  occurring  to  them  that  in  truth 
they  convey  no  such  exact  idea  as  is  essential  in  legal  disquisi- 
tion, and  sometimes  no  idea  whatever.^  Specially  unfortunate  is 
the  employment,  by  courts,  of  language  like  this  in  giving  direc- 
tions to  juries  unread  in  the  law.^  It  mystifies  and  misleads ; 
yet  if  the  trial  judge  addresses  them  in  words  plain  and  compre- 
hensible to  their  understandings,  there  is  danger  that  the  case 
may  be  reversed  for  error  of  law  ;  if  he  mystifies  them  with  what 
is  meaningless  yet  legally  correct,  the  danger  is  still  greater  that 
the  verdict  will  be  irreversibly  wrong  on.  the  facts. 

§  736.   As  to  Manslaughter :  — 

1.  Old  Definitions.  —  Most  of  the  old  definitions  of  manslaugh- 
ter mean  even  less  than  those  of  murder.  Generally  the  ex- 
pression is,  any  felonious  killing  not  of  "  malice  aforethought," 
or  "  malice  prepense."  *  Hawkins  expands  the  idea,  thus  : 
"  Homicide  against  the  life  of  another,  amounting  to  felony,  is 
either  with  or  without  malice.  That  which  is  without  malice  is 
called  manslaughter,  or  sometimes  chance-medley  ;  by  which  we 


1  The  Kew  York  OommlMionen  — 
proposed :  "  Homicide  is  marder  in  the 
JfoUowing  cases,  —  (1)  When  perpetrated 
without  authority  of  law,  and  with  a  pre- 
meditated design  to  effect  the  death  of 
the  person  kiUed,  or  of  any  other  human 
being ;  (2)  When  perpetrated  by  any  act 
imminently  dangerous  to  others  and 
erincing  a  depraved  mind  regardless  of 
human  life,  'although  without  any  pre- 
meditated design  to  effect  the  death  of 


any  particular  individual ;  (3)  When  per- 
petrated without  any  design  to  effect/ 
death,  by  a  person  engaged  in  the  com- 
mission  of  any  felony."  This  definition 
seems  to  have  been  drawn  in  some  degree 
from  the  Revised  Statutes  of  the  State. 
Draft  of  a  Penal  Code,  1864,  p.  82. 

s  And  see  Vol.  I.  §  427  et  seq. 

•  Crim.  Pro.  I.  §980a. 

«  1  Hale  P.  C.  449. 
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understand  such  killing  as  happens  either  on  a  sudden  quarrel,  or 
in  the  commission  of  an  unlawful  act,  without  any  deliberate 
intention  of  doing  any  mischief  at  all."  ^    But  — 

2.  Unsatlsfiictory.  —  This  sort  of  defining  is  unsatisfactory; 
both  because  the  words  ^^ malice"  and  ^^ malice  aforethought" 
convey  in  themselves  no  clear  idea  of  the  thing  which  in  law  is 
signified  by  them,  and  particularly  because  it  does  not  adequately 
draw  the  line  between  the  indictable  and  unindictable  forms  of 
homicide.    Therefore,  — 

§  787.  1.  Prcq;»o8ed  New  Deflnitioii. — Though  the  subject  does 
not  admit  of  a  defining  so  exact  and  short  as  to  satisfy  equally  the 
demands  of  the  law  and  of  literary  taste,  the  following  is  proposed : 
manslaughter  is  any  such  dangerous  act  or  omission,  feloniously 
done  or  suffered  contrary  to  one's  legal  duty,  as  results  in  the 
death  of  a  human  being  within  a  year  and  a  day.    Now, — 

2.  inoludas  Murder.  —  This  definition  includes  murder,  and 
properly;  because  an  indictment  for  manslaughter  may  be  sus- 
tained while  the  proof  is  of  murder.^ 

§788.1.  Further  of  New  Definitton.  —  This  definition  is  not 
very  enlightening  to  one  without  previous  knowledge  of  the  law. 
For  while  it  requires,  for  example,  that  the  dangerous  act  which 
produces  death  shall  have  been  done  contrary  to  the  legal  duty  of 
the  doer,^  sach  duty  is  matter  of  legal  learning.    It  cannot  be 


1  1  Hawk.  p.  C.  Curw.  ed.  p.  89,  §  1. 
Other  Definitions.  —  In  Bex  «.  Taylor, 
2  Lewin,  215,  Taunton,  J.  said:  "Man- 
slaaghter  is  homicide,  not  under  the  in- 
fluence of  malice,  but  when  the  blood  ia 
heated  by  provocation,  and  before  it  has 
time  to  cool."  In  South  Carolina,  on  a 
trial  for  homicide  effected  by  a  deadly 
weapon,  the  judge  defined  manslaughter 
to  be  "  homicide  committed  in  sudden 
heat  and  passion  and  on  sufficient  legal 
provocation ; "  and  again  he  said,  "  it  is 
not  every  killing  in  passion  that  the  law 
mitigates  down  to  manslaughter ;  it  must 
be  passion  justly  excited  by  legal  provoca- 
tion." The  veidict  was,  guilty  of  man- 
slaughter, and  on  appeal  it  was  held  that 
the  terms  used  to  characterize  it  were 
correct.  S.  v.  Smith,  10  Rich.  341.  For 
explanations  of  the  definition  in  the  stat- 
utory law  of  Texas,  see  Boyett  v.  S.  2 
Tex.  Ap.  93,  100 ;  Richardson  r.  S.  9  Tex. 
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Ap.  612;  Reed  v.  S.  9  Tax.  Ap.  317.  It 
is  hardly  necessary  to  add  that  the  defini- 
tions in  this  note,  however  exact  they  may 
have  been  as  applied  to  the  facts  in  con- 
troversy, cover  only  a  fragment  of  the 
doctrine  of  manslaughter.  For  there  are 
manslaughters  in  cool  as  well  as  in  hot 
blood.  True,  there  is  a  considerable 
class  of  cases  wherein  what  would  be  mur- 
der if  done  in  cold  blood  is  manslaughter 
when  the  blood  is  heated.  But  the  classes 
of  cases  are  very  numerous  into  which  the 
question  of  cold  or  hot  blood  does  not 
enter. 

3  Vol.  I.  §  792.  As  to  manslaagbter 
under  the  Ohio  statute,  see  Montgomery 
V.  S.  11  Ohio,  424. 

s  Reg.  V.  Salmon,  6  Q.  B.  D.  79,  14 
Cox  C.  C.  494;  Davison  v.  P.  90  lU. 
221  ;  Reg.  v.  Towers,  12  Cox  C.  C.  &30; 
Reg.  V.  Finney,  12  Cox  C.  C.  625 ;  Reg. 
V,  French,  14  Cox  C.  C.  328;  Reg.  n 
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stated  in  the  short  terms  of  a  definition.  Therefore  nothing 
greatly  better  in  the  way  of  defining  is  possible.  And  when  we 
trace  the  line  between  the  unindictable  and  the  indictable  homi- 
cide, we  find  it  long  and  wavy,  the  same  as  between  murder  and 
manslaughter.^    Hence,  — * 

2.  If  we  woold  learn  the  Law  —  of  this  subject,  we  must  pro- 
ceed beyond  definition  to  details.  We  must  look  into  the  cases, 
see  on  what  principles  they  severally  proceed,  and  in  their  light 
determine,  step  by  step,  the  boundary  line  between  the  indictable 
and  the  unindictable  homicide* 

YU.   Attempts  to  commit  Murder  and  Mamlaughterj  with  Various 

Forms  of  Felonious  Assault. 

§  789.  1.  Blaewhere.  —  In  the  first  volume,  criminal  attempts 
are  explained  at  large.^  And  in  this  volume,  among  assaults,  are 
considered  the  aggravated  forms,^  including  something  of  what 
is  useful  in  the  present  connection.  So  that  we  have  already  had 
in  contemplation  most  of  the  principles  of  the  law,  and  to  a  large 
extent  the  authorities,  appropriate  to  this  place.    Therefore,  — 

2.  In  this  8ub-titie,  —  we  shall  have  no  need  to  enter  into  any 
special  developments  of  principles,  but  for  the  convenience  of 
practitioners  shall  refer  to  numerous  cases,  and  in  some  degree 
connect  them  by  threads  of  doctrine. 

§740.  1.  statutory  AMaulta  with  Intent. — In  affirmance  of 
the  common  law,  and  in  some  instances  for  increasing  its  penal- 
ties, we  have  statutes  providing  special  punishments  for  assaults 
accompanied  by  a  specific  ulterior  intent,*  —  being  statutory 
attempts.    Thus,  — 

2.  Aaaatdt  with  Intent  to  take  Ufe,  Ac.  —  There  are  various 
forms  of  statutory  assault  to  take  life;  as,  assaulting  one  with 
intent  to  kill  or  to  commit  murder,^  administering  poison  ^  with 


Bradshaw,  14  Cox  C.  C.  89 ;  8.  v.  Hardie, 
47  Iowa,  647,  29  Am.  R.  496;  U.  8.  v. 
Knowles,  4  Saw.  517. 
1  Ante,  §  734. 

*  Vol.  I.  §  723  et  seq. 

*  Ante,  S  42  et  seq. 

*  Ante,  §  52. 

*  Vol.  I.  §  730,  786,  750  (2),  751,  756, 
758,  768  a  (2) ;  Davidson  v.  8.  9  Hnmph. 
455;  Evans  v.  8.  1  Hamph.  394;  Hura- 
pbries  V.  S.  5  Misso.  203 ;  Wii^^ht  v.  8.  9 
Yerg.  342 ;  8.  t*.  Fee,  19  Wis.  562 ;  Logan 


V.  8.  2  Lea,  222;  Black  v.  8.  8  Tex.  Ap. 
329 ;  Shinn  v.  8.  68  Ind.  423 ;  Lancaster 
V.  8.  2  Lea,  575 ;  Hogan  v.  8.  61  Ga.  43 ; 
Meredith  v,  8.  60  Ala.  441 ;  Pontius  v,  P. 
21  Han,  328;  8.  v.  Qraham,  51  Iowa,  72; 
8.  V,  Painter,  67  Mo.  84 ;  P.  v.  Fine,  53 
Cal.  263 ;  8.  v.  Trockmorton,  53  Ind.  354 ; 
8.  V,  Scheie,  52  Iowa,  608 ;  8.  v.  Davis,  14 
Nev.  407;  P.  v.  Devine,  59  Cal.  630; 
Stapp  V.  8.  3  Tex.  Ap.  138 ;  8.  v.  Saylor, 
6  Lea,  586. 

6  Rex  v.  Harley,  4  Car.  &  P.  369 ;  Rex 
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the  like  intent,  attempting  to  drown  with  intent  to  murder,^  and 
others  aimilar.^ 

§  T4t.  1.  Nattu«  of  Act.  — It  is  general  doctrine  in  the  law  of 
attempt  that  to  sustain  an  indictment  the  thing  done  must  have 
some  real  or  apparent  adaptability  to  accomplish  the  wrong 
meant.'  And  this  rule  applies  to  these  statutes ;  as,  if  the  allega- 
tion is  that  the  defendant  made  an  assault  with  intent  to  murder, 
it  will  not  be  supported  where  the  killing  would  have  been  only 
manslaughter  had  death  taken  place.*  But  as  one  may  commit 
murder  without  employing  a  deadly  weapon,  it  is  not  necessary 
that  the  assault  with  intent  to  murder  should  be  with  such 
weapon.' 

2.  Natora  of  Intent.  —  With  the  act  thus  described,  the  neces- 
sary evil  intent  must  blend.  And  the  doctrine  of  attempt  teaches 
us  that  it  must  be  specific,  to  do  the  ulterior  mischief ;  as,  for  ex- 
ample, to  take  the  life  of  the  contemplated  victim.  So  that 
though  the  defendant's  act  is  such  aa,  were  it  successful,  would 
be  murder,  if  in  truth  he  does  not  mean  to  kill,  he  does  not  be- 
come guilty  of  the  attempt  to  commit  murder."     Again,  — 


D.  PowlM,4Csr.  &F.5TI;  Reg.  r.Clude- 
niv,  1  Den.  C.C.  9U,Temp.  &H.  319,  U 
Jur.  71,  19  Law  J.  k.  ■.  M.  C.  119 ;  H.  c. 
notn-  Reg.  n.  Cluderoy,  2  Cm.  4  K.  907; 
Bex  D.  Cftdman,  1  Moody, 
Lewis,  6  Cm.  A,  P.  161 ;  Reg.  v.  Michael, 
9  Car.  &  P.  3S6,  2  Moody,  120;  Reg. 
WilliamB,  I  Den.  C.  C.  S9  ;  Lohman  e.  P. 
1  Conut.  379, 49  Am.  D.  340 ;  Anthony  t 
S.  S9  Ala.  S7 ;  P.  v.  Carmicliael,  5  Mich. 
10.  71  Am.  D.  769;  P.  v.  Adwards,  S 
Mich.  3S;   C,   v.   AuthoQy,   3 


1  i-la.  a 


;  Reg.  « 


Coflnell.  6  Cox  C.  C.  178;  Beg.  v.  Dale,  6 
Coi  C,  C.  li ;  Cotlina  i>.  8.  3  Heiak.  14 
P.  u.  Bargess,  45  Hun,  157. 

1  Siut'lair's  Case,  2  Lewin,  49. 

'  Tyra  V.  C.  S  Met.  Ky.  I  ;  Monday  v. 
S.  3S  Ga.  672. 79  Am.  D.  314 ;  O'Leary  «. 
1'.  4  Par.  Cr.  187 ;  Weaver  p.  S.  34  Tex. 
.tS7 ;  Heg.  D.  Pearce.  9  Car.  A.  P.  667  ; 
WiUon  V.  S.  35  Tex.  169 ;  Long  v.  S  34 
ToK.  566;  Long  n.  S.  46  lod.  583;  Reg. 
V.  Lallement,  6  Cox  C.  C.  304 ;  FuUonl  v. 
S.  50  Ga.  591  ;  Slatterly  o.  P.  58  N.  V. 
354;  P.  V.  Keefet,  18  Cal.  636;  P.  i>. 
Munt,  4S  Cal  SSI ;  S.  t>.  Moore.  83  N.  C. 
6591   S.  v.  Hooper,  82  N.  C.  663;    S.  v. 


Benthall,  82  N.  C.  664 ;  P.  v.  Ken*in>,  1 
Thomp.  &  C.  333 ;  a  i-.  William*,  5  Bax. 
655 ;  F.  c.  Aubrey,  53  Cal.  437 ;  Brown  tr. 
8.  58  Ga.  SI  3. 

•  Vol.  I.  I  738. 

<  Vol.  I.  S  736  <4),  note;  Elliott  c.  S.  46 
Ga.  159;  Read  b.  C.  33  Grat.  934;  Seborn 
u.  S.  51  Ga.  164;  Jackson  v.  S.  51  Ga.  403; 
Smith  V.  S.  52  Ga.  88. 

>  Monday  v.  S.  32  Ga.  672,  79  Am.  D. 
314.  And  Ree  Williams  v.  S.  47  Ind.  568 ; 
MontalTo  n.  S.  31  Tex.  63 ;  S.  K.  Nationg, 
31  Tex.  S61  ;  Crane  r.  S.  41  Tex.  494; 
McCroBkey  u.  S.  2  Coldw.  178. 

•  Vol.  I.  S  728-780.  736  ;  S.  v.  Jtttot- 
Bon.  3  Harriog.  Del.  571 ;  DaTidvon  t>.  S. 
9  Hnrnpli.  455;  Ogletree  v.  S.  28  Ala, 
693.  See  Dains  e.  S.  2  tlnmph..439;  S. 
V.  Clarissa,  11  Allen,  57 ;  Sharp  v.  S.  19 
Ohio,  379 ;  Rex  v.  Co^  6  Car.  ft  P.  403 ; 
Nancy  b.  S.  6  Ala.  483 ;  P.  v.  Shaw.  1  Par. 
Cr.  327 ;  Maher  e.  P.  10  Mich.  212.  217,  " 
81  Am.  D.  781.  Bnt  see  S.  c.  Bullock,  13 
Ala.  413 ;  Moote  d.  S.  Id  Ala.  532 ;  Bex 
r.  Howiett,  7  Car.  &  P.  274 ;  Dave  r.  8. 
22  Ala.  23;  8.  u.  Nichols.  8  Conn.  496; 
P.  c.  Vinegar,  2  Par.  Cr.  24.  Vol.  I. 
g  736,  note. 
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3.  Intent  proved  as  laid.  —  The  proof  must  show  that  the  intent 
was,  in  fact,  the  same  which  is  laid  in  the  indictment.^  If,  for 
example,  the  allegation  is  that  it  was  to  maim,  proof  of  an  intent 
to  frighten  will  not  justify  a  conviction.^    Thereupon,  — 

4.  Aasaolt  taking  Bffeot  on  One  not  meant.  —  Should  the  assault 
terminate  in  a  battery  of  a  person  not  meant,  is  the  offence  of  as- 
sault with  intent  to  kill  or  murder  committed  ?^  In  legal  reason, 
and  in  the  absence  of  special  terms  in  the  statute,  it  is ;  because 
in  such  a  case  both  the  statutory  act  and  the  statutory  intent  have 
transpired,  —  the  legislative  words  are  covered,  and  the  wrong 
done  is  completely  within  their  spirit.  The  indictment  might 
even  charge  that  the  assault  was  made  on  one  named,  mistaken 
by  tlie  accused  for  another  one  named,  with  intent  to  take  the  lat- 
telr's  life ;  for  here  the  thing  done  would  be  apparently  adapted 
to  accomplish  the  death  meant,  bringing  the  case  within  the  gen- 
eral rule  of  the  law  of  attempt.  What  has  been  held  the  reader 
will  see  in  the  note.*    Still,  — 

5.  Proof  of  Intent.  —  Though  the  law  is  as  thus  stated,  yet  in 
matter  of  evidence  the  tendency  of  the  thing  done  may  be  looked 
into  to  determine  the  intent  prompting  it ;  ^  as,  if  without  provo- 
cation one  stabs  another  in  the  neck  with  a  knife,  the  intent  is 
obvious,  and  he  may  be  found  guilty  of  assault  with  intent  to 
kill.^  But  this  tendency  of  the  thing  creates  a  presumption 
merely  of  fact,  not  of  law;  and  in  each  case  the  jury  must  be 


1  Ogletree  r.  S.  28  Ala.  693. 

'  Reg.  V.  Abraham,  1  Cox  C.  C.  308. 
And  see  FUkins  v,  P.  69  N.  Y.  101,  25 
Am.  R.  143. 

*  And  see  ante,  f  728  (6).  And  see 
Vol.  I.  §  328,  736  (6). 

*  In  Miasifwippi,  nnder  a  statute  to 
panish  one  "who  shaU  be  convicted  of 
shooting  at  another  with  intent  to  kill/' 
it  has  been  held  that  the  proof  mnst  show 
the  intent  to  be  to  kill  the  one  named  in 
the  indictment;  an  intent  to  kill  any 
other,  or  a  general  malicious  intent,  not 
being  sufficient.  Morgan  v,  S.  13  Sm.  & 
M.  242.  In  England,  a  prisoner  was 
indicted  nnder  7  Will.  4  &  I  Vict.  c.  85, 
f  8,  for  shooting  at  and  wounding  A, 
with  intent  to  murder  him.  The  proof 
was  that  he  supposed  the  person  he  shot 
at  to  be  B,  whom  he  intended  to  murder ; 


and  this  was  held  to  sustain  the  indict- 
ment. Said  Parke,  B. :  "  I1ie  prisoner 
did  not  intend  to  kill  the  particular  per- 
son, but  he  meant  to  murder  the  man  at 
whom  he  shot"  Reg.  v.  Smith,  Dears. 
559.  The  like  has  been  adjudged  in  Cali- 
fornia. P.  17.  Torres,  38  CaL  141.  Also 
in  Ohio,  Calhihan  v.  S.  21  Ohio  St.  306. 
See  HolljTwood  v.  P.  2  Abb.  Ap.  376.  If 
a  person  shoots  at  two,  intending  to  kiU 
one,  not  caring  which,  it  is  held  in  Massa- 
chusetts that  he  may  be  convicted  on  an 
indictment  charging  assault  on  the  two 
with  intent  to  murder  both.  C.  v.  Mc- 
Laughlin, 12  Gush.  615. 

>  Grim.  Pro.  I.§  1100;  Reg.  v.  Jones, 
9  Car.  &  P.  258.  See  Reg.  v.  Renshaw,  2 
Cox  C.  G.  285,  20  Eng.  L.  &  Eq.  593 ;  Vol. 
I.  §  735  (I). 

«  Malone  v,  S.  77  6a.  767* 
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satisfied  that  truly  the  specific  intent  existed  in  the  mind  of  the 
prisoner.^ 

§  742.  1.  Particiilar  Terms  of  Statute.  —  While  the  reader  car- 
ries these  general  doctrines  in  his  mind,  be  shoald  not  fail  to  note 
carefully  the  exact  words  of  the  statute  on  which  a  question  in 
controversy  arises.    A  suggestive  one  is  — 

2.  Degree  of  Intended  Murder.  —  In  Michigan,  on  an  indictment 
for  assault  with  intent  to  commit  murder,  it  is  immaterial  whether 
the  murder  would  have  been,  if  accomplished,  in  the  first  or  sec* 
ond  degree.^  But  from  the  consideration  that  a  specific  intent  to 
produce  death  is  required  in  this  aggravated  assault,^  it  would  fol- 
low that  in  States  and  circumstances  wherein  the  purpose  to  take 
life  is  the  distinguishing  element  of  murder  in  the  first  degree,  and 
a  murder  consummated  without  such  purpose  is  as  of  course  in  the 
second  degree,^  this  doctrine,  thus  held  doubtless  correctly  in 
Michigan,  cannot  prevail.  Accordingly  it  is  laid  down  in  Minne- 
sota  that  to  constitute  an  assault  with  intent  to  murder,  the  mur- 
der were  the  assault  effectual  must  be  in  the  first  degree;  because 
only  in  the  case  of  a  "  premeditated  design  "  (the  words  describing 
murder  in  the  first  degree)  to  effect  death,  can  there  be  the  intent 
to  take  life.* 

§  748.  Misdemeanor  or  Felony.  —  All  indictable  attempts  are, 
at  common  law,  misdemeanor.^  So  also  are  all  assaults,  however 
aggravated.^  Therefore  the  attempts  now  in  contemplation  are 
misdemeanor ;  except  where  the  statute  makes,  as  in  some  in- 
stances it  does,  the  particular  attempt  a  felony.^ 


1  Morg^an  v.  S.  33  Ala.  413.  Here  the 
conrt  held  that  angrily  pointing  a  pistol 
loaded  and  cocked,  within  carrying  dis- 
tance, with  the  finger  on  the  trigger,  does 
not  raise  a  legal  presumption  of  intent  to 
murder,  where  in  fact  an  assault  only  was 
committed.  Said  Stone,  J.:  The  jury 
"  could  alone  judge  of  the  intent,  and  the 
conrt  erred  in  withdrawing  that  inquiry 
from  their  consideration."  p.  415,  416. 
And  see  Patterson  v.  S.  85  Ga.  131,  21 
Am.  St.  152;  Jeft  v.  S.  37  Missis.  821 ;  S. 
t;.  Beaver,  5  Hairing.  Del.  508 ;  Rumsey 
V.  P.  19  N.  Y.  41 ;  Vol.  I.  §  735, 736.  But 
see  P.  V,  Vinegar,  2  Par.  Cr.  24. 

>  P.  tf.  Scott,  6  Mich.  287.    And  see,  as 
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to  Indiana,  Frolich  p.  S.  II  Ind.  213.  See 
also  Hopkinson  &.  P.  18  lU.  264 ;  Wilson 
V.  P.  24  Mich.  410. 

s  Ante,  §  741. 

«  Ante,  §  728. 

^  Bonfanti  v,  S.  2  Minn.  123. 

«  Vol.  I.  §  772. 

^  Ante.  §  55. 

B  S.  V,  Boyden,  13  Ire.  505 ;  C.  v.  Bar- 
low, 4  Mass.  439 ;  S.  v.  Danforth,  3  Conn. 
112 ;  Southworth  t;.  S.  5  Conn.  325 ;  Phil- 
lips V.  KeUy,  29  Ala.  628 ;  O'Leary  v.  P. 
4  Par.  Cr.  187 ;  C.  v.  Yancy,  2  Put.  375  ; 
P.  V.  Swenson,  49  Cal.  388 ;  Wilson  v.  P. 
24  Mich.  410;  S.  v.  Williams,  5  Bax. 
655. 
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VIII.   Remaining  and  Connected  Qttestions. 

§  744.  1.  Felony.  —  Murder  and  manslaughter  are  both  felony 
at  the  common  law.  ^ 

2.   Principal  in  Second  Degree  —  Aooeseory.  — -  The  consequences 

of  this  doctrine  as  respects  principals,  and  accessories  before  and 
after  the  fact,  were  explained  in  the  preceding  volume.* 

§  745.  1.  Former  Jeopardy  —  Panishment.  —  In  that  volume, 
likewise,  was  considered  the  question  of  the  efifect  of  a  conviction 
or  jeopardy  for  one  offending  on  a  subsequent  indictment  for  the 
same  or  another  instance ;  ^  also,  the  question  of  the  punishment.^ 
Moreover,  — 

2.  Conviction  for  Part  —  There  was  a  sufficient  exposition  of 
the  authority  to  convict  for  a  different  offence  in  degree  from  the 
one  charged  or  the  one  proved.^ 

1  Foster,  302;  S.  v.  Ben,  1  Har.  ft  J.  ford  v,  8.  59  Ala.  106 ;  S.  v.  Sales,  30  La. 

99 ;  S.V.  Henderson,  2  Dev.  &  Bat.  543.  An.  916 ;  Reg.  v.  Taylor,  Law  Rep.  2  C.  C. 
In  Pennsylvania,  under  Stat  April  22,     147,  IS  Cox  C.  C.  68 ;  Reg.  v,  Richardson, 

1794,  §  8,  Yolantary  manslaughter  is  only  2  Q.  B.  D.  311 ;  CampbeU  v.  C.  84  Pa. 
misdemeanor.  187. 

'  YoL  L  §  644  et  seq.    And  see,  as  con-         *  Vol.  I.  §  978  et  seq.    And  see,  as  to 

cems  mnrder  and  manslaughter  particn-  questions  of  homicide,  Vol.  I.  §   1059 ; 

larlj.  Vol.  L  §  635  (3),  639,  642,  652,  666,  Reg.  v.  Gould,  9  Car.   &  P.  364  ;   S.  v. 

676(1),  678, 693  (4),  698;  S.  w.  McCam,  1 1  Cooper,  1  Green,  N.  J.  361,  25  Am.  D. 

Humph.  494 ;  Reg.  v.  Good,  1  Car.  &  K.  490 ;  Lohman  v.  P.  1  Comst.  379,  49  Am. 

185;  U.  S.  V.  Ross,  1  Gallis.  624;  S.  v.  D.  340;  Rex  v.  Clark,  1  Brod.  &  B.  473; 

Simmons,  1  BreT.  6;   Reg.  v.  Cuddy,  1  S.  v,  Byrd,  31  La.  An.  419;  S.  v.  Denni- 

Car.  &  K.  210;  Reg.  v.  Young,  8  Car.  &  son,  31  La.  An.  847;  S.  v.  Stephens,  13 

P.  644;  Reg.  v.  Whithome,  3  Car.  &  P.  S.  C.  285 ;  Byrd  w.  S.  1  How.  Missis.  163; 

394;  Rex  v.  Edmeads,  8  Car.  &  P.  390;  Fields  v,  S.  52  Ala.  348;  Peri  v.  P.  65  111. 

Rex  V.  Hodgson,  1  Leach,  6 ;  Rex  v.  Hud-  17 ;   Lewis  v.  S.  1  Tex.  Ap.  323 ;   S.  v. 

son,  1  East  P.  C.  258,  being  8.  c. ;  Rex  v.  Elder,  65  Ind.  282,  32  Am.  R.  69 ;  S.  v. 

Mastin,  6  Car.  &  P.  396;  S.  v,  Hildreth,  9  Bell,  81  N.  C.  591 ;  Cheek  v.  S.  4  Tex. 

Ire.  440,  51  Am.  D.  369;  Reg.  t;.  Howell,  Ap.  444;   S.  v.  Littlefield,  70  Me.  452 ; 

9  Car.  &  P.  437 ;  Goose's  Case,  Sir  F.  Teat  v.  S.  53  Missis.  439,  24  Am.  R.  708. 

Moore,  461 ;  Rex  v.  Murphy,  6  Car.  &  P.         *  Vol.  I.  §  927  et  seq.    And  see,  as  to 

103;  Vaux's  Case,  4  Co.  44 ;  Reg.  v.  Ali-  questions  of  homicide,  Nuthill  v.  S.  11 

son,  8  Car.  &  P.  418 ;  Reg.  v.  Tyler,  8  Car.  Humph.  247  ;  S.  v,  Henderson,  2  Dev.  & 

&P.  616;  S.  ».  Coleman,  5  Port.  32 ;  Reg.  Bat.  543;   White  v.  C.  1  S.  &  R.  139; 

V.  Williams,   I  Den.  C.  C.  39 ,''  Reg.  ».  Cockrum  v.  S.  24  Tex.  394 ;  S.  v,  Looper, 

Wallis,  1  Salk.  334,  335;  Mansel's  Case,  14  Rich.  92;  Opinion  of  Justices,  1 1  Cash. 

2  Dy.   128  6,  pi.  60;   Nuthill  u.  S.   11  604;  Marshall  u.  S.  33  Tex.  664 ;  Mingia 

Humph.  247 ;  Mohun's  Case,  12  How.  St.  r.  P.  54  111.  274;  Thomas  v,  P.  67  N.  Y. 

Tr.  949,  1022;  Comwallis's  Case,  7  How.  218;  McGinnis  v,  S.  31  Ga.  236;  S.  v. 

St.  Tr.  143,  157;  S.  v.  Cockman,  Winst.  Abbott,  8  W.  Va.  741 ;  Long  v.  S.  38  Ga. 

iL  95 ;  Goff  v.  Prime,  26  Ind.  196;  Harrel  491 ;  Green  v.  S.  55  Missis.  454. 

V.  8.  39  Missis.  702, 80  Am.  D.  95 ;  Mickey         ^  Vol.  I.  §  791  et  seq.    And  see,  as  to 

V,  C.  9  Bush,  593 ;  U.  S.  v.  Ramsay,  Hemp,  questions  of  homicide,  Vol.  I.  §  788,  792, 

481 ;  C.  V.  Anthony,  2  Met.  Ey.  399 ;  Rai-  795,  797,  808  (2),  809.  811 ;  1  East  P.  C. 
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8.  In  Conoinaicm  of  this  Chapter, —  we  bare  thaa  bronght  vithii 
our  view  most  of  the  resulto  arrived  at  by  tbe  courts,  and  moE 
of  the  cases,  together  with  such  further  expansions  and  modifier 
tioDs  of  the  doctrines  as  it  seemed  to  be  within  the  province  c 
a  test-writer  to  suggest.  A  greater  exactness  at  some  point 
would  have  been  desirable ;  but  an  author's  business  is  to  eluci 
date,  not  to  create  what  does  not  exist. 

371 ;  S.  ■>.  Coleman,  5 Port.  SS ;  Kiiby  o.  S.  nolds e.  8.  1  Kelt;, 3!9 ;  C.  v.  Gable,? S. i 

7  Yeig.  299;  JohtuoD  v.  S.  17  Ala.  6IB;  R.423;  Green  v.  &  8  Tex.  Ap.  71 ;  Bud 

HcGee  o.  a  8  Mino.  495 ;  S.  ■>.  Arien,  1  aei  o.  C.  14  Bnah,  601 ;  S.  v.  O'Kue,  S 

Bkjr,  487;  P.  «.  Doe,  I  Mich.  451 ;  Bey-  Kou.  344. 


For  HORSE-RACING,  see  Stat.  Crimea. 

HORSE-STEALING,  see  Stat.  Crimea ;  aUo  Labcimt. 

HOUSE-BREAKING,  see  Bcbolart  and  othbk  BsiAKiitiM. 

HOUSE,  DISORDERLY,  lee  Vol.  I-S  IlOSaetseq. 

HOUSE  OF  ILL-FAME,  «ee  Vol,  I.  {  1083  a  at  seq. 

IDLENESS,  see  Vol.  I.  5  919,516(1). 

ILLEGAL  MEETING,  see  Unlawtdl  AsgBMBLT. 

1LL-FAME,'H0USE  OF,  see  VoL  1.  $  1082  a  et  aeq. 

IMPRISONMENT,  FALSE,  see  EiDnAFFino  and  Falbk  Ihprimrmi 

INCEST,  see  Stat  Crimoi 

INDECENT  EXPOSURE,  see  Vol.  L  g  1125  et  seq. 

INNKEEPERS,  see  Vol.  LS  533,1110,  1118. 

INTOXICATINO  LIQUOR,  Sellbg,  &c,  we  Stat  Ctiniei. 
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CHAPTER  XXIV. 


KIDNAPPING  AND   FALSE  IBfPBISONMENT. 


S  746.    Introduction. 
747-749.    False  Imprisonment. 
750-756  a.    Kidnapping. 

Oannilt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  365-368,  689-- 
695;  Dir.  &  F.  §  568-572.  For  the  civil  wrong  of  False  Imprisonment,  see  Bishop 
Non-Con.  Law,  {  205-217.  And  for  varions  qnestions,  see  the  indexes  to  this  serilM  of 
books. 

§  746.   1.   Meanings.  —  The  terms  "  kidnapping  "  and  "  false- 
imprisonment  "  do  not  differ  greatly  in  signification,  yet  they  are 
not  so  far  identical  as  to  justify  the  treating  of  the  two  offences ; 
as  one.    And  — 

2.  msewhere.  —  Either  term,  in  its  broadest  sense,  includes, 
wrongful  acts  which  in  these  volumes  are  brought  withia  other 
titles.i 


^  The  New  Tork  OommiMionem,  — 
nnder  the  title  Kidnapping,  proposed: 
"Every  person  who,  without  lawful  au- 
thority, forcibly  seizes  and  confines  an- 
other, or  inveigles  or  kidnaps  another, 
with  intent  [as  to  how  the  provision  was 
put  in  the  New  York  Penal  Code,  see  P. 
V.  De  Leon,  109  N.  Y.  226,  47  Hun,  308], 
either :  (1 )  To  cause  such  other  person  to 
be  secretly  confined  or  imprisoned  in  this 
State  against  his  will;  or,  (2)  To  cause  such 
other  person  to  be  sent  out  of  this  State 
against  his  will;  or,  (3)  To  cause  such 
person  to  be  sold  as  a  slave,  or  in  any 
way  held  to  service  against  his  wiU,  —  is 
punishable  by  imprisonment  in  a  State 
prison  not  exceeding  ten  years."  And 
they  observe :  "  The  above  section  em- 
braces substantially  the  provisions  of  2 
Rev.  Stat.  664,  §  30,  and  is  somewhat 
broader  than  the  term  'kidnapping,'  in 
the  caption  of  the  chapter,  would  imply. 
Meaning  of  BZidnapping.  —  That  term 
is  by  earlier  writers  used  to  denote  the 
abduction   of   children   only;   and   this 
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seems  its  etymological  meaning.  See 
Philip's  Worid  of  Words  :  Webst.  Diet. ; 
Johns.  Diet.  Many  accurate  authorities  ■ 
employ  it  without  respect  to  the  age  of 
the  subject,  but  confine  it  to  an  abduc- 
tion committed  with  intent  to-  export  the 
person  injured  out  from  his  own  home. 
State,  or  country,  to  another.  See  Bell's 
Diet.  Law  of  Scot. ;  BonvierVLaw  Diet. ; 
Jacob's  Law  Diet.  Thus,  the  Revised 
Statutes  of  Illinois,  Vol.  I.  p.  336,  §  54 
&  55,  make  false  imprisonment  to  consist 
in  a  confinement  or  detention  without 
legal  authority,  and  confine^  kidnapping 
to  the  offence  of  abducting  and  sending 
to  another  country.  The  eiusting  provi- 
sions of  our  own  Revised  Statutes  draw 
no  such  distinction.  .  .  .  Particular  of- 
fences analogous  to  kidnapping  —  for 
example,  abduction  of  females,  and 
child-stealing  —  are  the  subject  of  some 
special  provisions  in  other  chapters  of 
this  code."  Draft  of  as  Penal  Coda,  a.  ik. 
1864,  p.  93. 
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8.  How  Chapter  divided.  —  As  a  compromise  between  making 
these  two  offences  one,  and  treating  them  as  distinct,  we  shall  in 
this  chapter  consider,  I.  False  Imprisonment ;  II.  Kidnapping. 

I.  FaUe  Imprisonment. 

§  747.  Routed  to  AMault  —  to  Battery.  —  False  imprisonment, 
in  its  better  legal  meaning,  is  a  sort  of  aggravated^  assault. 
Perhaps  there  is  not  a  technical  assault  in  every  possible  case, 
doubtless  not  always  a  battery;  but  generally  it  includes,  at 
least,  an  assault.^ 

§  748.  1.  Defined.  —  It  is  any  unlawful  restraint  of  one's  lib- 
erty, whether  in  a  place  set  apart  for  imprisonment  generally  or 
used  only  on  the  particular  occasion,  and  whether  between  walls 
or  not,  effected  either  by  physical  forces  actually  applied,  or  by 
words  and  an  array  of  such  forces.* 

2.  Obstruction  in  One  Direction.  -^  In  some  civil  cases,  it  is  held 
not  to  be  a  false  imprisonment  to  obstruct  a  person  from  going  in 
one  direction  while  free  to  take  any  other.*  "  In  general,"  said 
Patteson,  J.,  ^'  if  one  man  compels  another  to  stay  in  any  given 
place,  against  his  will,  he  imprisons  that  other  just  as  much  as  if 
he  locked  him  up  in  a  room ;  and  I  agree  that  it  is  not  necessary, 
in  order  to  constitute  an  imprisonment,  that  a  man's  person 
should  be  touched.  I  agree  also  that  the  compelling  a  man  to  go 
in  a  given  direction  against  his  will  may  amount  to  an  imprison- 
ment. But  I  cannot  bring  my  mind  to  the  conclusion  that  if  one 
man  merely  obstructs  the  passage  of  another  in  a  particular 
direction,  whether  by  threat  or  personal  violence  or  otherwise, 
leaving  him  at  liberty  to  stay  where  he  is  or  to  go  in  any  other 
direction  if  he  pleases,  he  can  be  said  thereby  to  imprison  him." 
Lord  Denman,  G.  J.,  dissented  on  the  ground  that  an  imprison- 


^  See  ante,  §  43. 

2  Ante,  §  26;  Pike  v.  Hanson,  9  N.  H. 
491 ;  Smith  v,  S.  7  Hamph.  43 ;  Emmett 
V.  Lyne,  1  New  Rep.  255 ;  Click  v.  S.  3 
Tex.  282;  1  Russ.  Crimes,  dd  £ng.  ed. 
754;  S.  V.  Edge,  1  Strob.  91,  as  to  which 
see  poet,  §  748  (3). 

>  Vol.  I.  §  553  (2) ;  Pike  v.  Hanson.  9 
N.  H.  491 ;  Smith  v.  S.  7  Humph.  43 ; 
Rex  V,  Webb,  1  W.  Bl.  19 ;  Floyd  v,  8.  7 
£ng.  43,  54  Am.  D.  250 ;  Bird  v.  Jones, 
7  (£  B.  742 ;  &  V.  Rollins,  8  N.  H.  550 ; 
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Mitchell  V,  S.  7  Eng.  50,  54  Am.  D.  253  ; 
Oglesby  v.  S.  39  Tex.  53 ;  Searls  v.  Viets, 
2  Thomp.  &  C.  224 ;  Jones  v.  C.  1  Rob. 
Va.  748;  Herring  o.  S.  3  Tex.  Ap.  108; 
Manor  t;.  S.  8  Tex.  Ap.  361 ;  S.  o.  Lans- 
ford,  81  N.  C.  528;  ante,  §  26  (1). 

*  Bishop  Non-Con.  Law,  §207;  Wright 
V.  Wilson,  1  Ld.  Raym.  739 ;  Bird  v.  Jones, 
7  Q.  B.  742.  And  see  S.  v.  Guest,  6  AUu 
778 ;  Woods  t?.  8. 3  Tex.  Ap.  204 ;  Harkins 
V.  8.  6  Tex.  Ap.  452. 


CHAP.  XXIV.]      KIDNAPPING  AND  FALSE  IMPRISONMENT.  §  750 

ment  "  means  any  restraint  of  the  person  by  force."  ^  The  former 
is  probably  the  better  doctrine,  and  applicable  to  the  criminal 
case.    Therefore,  — 

3.  Manual  Touch  —  Force.  —  As  in  arrest,  there  need  be  no 
manual  touch,^  so  none  is  required  in  false  imprisonment ;  ^  for 
without  it  the  person  may  be  restrained.  "  But,"  said  a  learned 
judge,  ^'  force  of  some  sort  must  be  used,  and  it  must  be  a  deten- 
tion against  the  will,  and  it  is  indispensable  that  these  two  cir- 
cumstances should  unite."  ^ 

§  749.  Misdemeanor,  &a — False  imprisonment  is  at  the  common 
law  misdemeanor,  not  felony.^  The  consequences  whereof  appear 
in  the  first  volume.^ 

11.  Kidnapping. 

§  750.  1.  Uncertain  Limita.  —  That  the  limits  of  this  offence 
are  somewhat  differently  drawn  by  different  legal  persons  has 
already  been  explained.^  But  by  what  is  believed  to  be  the  bet- 
ter view,  — 

2.  Defined.  —  Kidnapping  is  a  false  imprisonment  aggravated 
by  conveying  the  imprisoned  person  to  some  other  place.®  As  to 
the  — 

3.  Aggravation.  —  Possibly  a  mere  intent  to  carry  away,  with* 
out  an  actual  carrying,  will  aggravate  a  false  imprisonment  to 
kidnapping 

4.  Whether  to  another  State  or  Country.  —  Blackstone  and  some 
other  English  writers  define  kidnapping  to  be  "  the  forcible  ab- 
duction or  stealing  away  of  a  man,  woman,  or  child  from  their 
own  country  and  sending  them  into  another."®  But  the  New 
Hampshire  Court,  more  reasonably,  and  apparently  not  in  conflict 
with  actual  decisions,  held  that  transportation  to  a  foreign  coun- 
try is  not  a  necessary  part  of  this  offence.^^ 

1  Bird  V.  Jones,  snpra.  ^  As  to  Texas,  see  Redfield  v,  S.  24 

*  Crim.  Pro.  I.  §  157.  Tex.  133. 

>  Searls  v.  Viets,  2  Thomp.  &  C.  224.  '  See  ante,  §  746  (2)  and  note. 

*  Moses  V,  Dubois,  Dudley,  S.  C.  209,  »  Vol.  I.  §  553  (2) ;  Click  v,  S.  3  Tex. 
211,  opinion  by  Earle,  J.    See  S.  v.  Edge,     282. 

1  Strob.  91,  93.    lUinols.  —  As  to  false  *  4  Bl.  Com.  219.     And  see  I  Buss, 

imprisonment  under  the  Bllnois  statute.  Crimes,  3d  Eng.  ed.  716;  S.  v.  Whaley,  2 

see  Slomer  v.  P.  25  111.  70,  76  Am.  D.  Harring.  Del.  538 ;  Click  v.  S.  3  Tex.  282. 

786.  ^0  S.  V.  Rollins,  8  N.  H.  550.     And  see 

*  4  BI.  Com.  218 ;  P.  v.  Ebner,  23  Cal.  1  East  P.  C.  429. 
158. 
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§  751.  Consent  —  Child.  —  The  consent  of  a  person  of  mature 
years  and  sane  mind,  on  whom  no  fraud  was  practised,  would,  of 
course,  prevent  an  act  otherwise  wrongful  from  being  kidnapping. 
But  not  so  would  the  consent  of  a  young  child.  At  what  age  the 
child  becomes  capable  of  consenting,  or  whether  the  question 
depends  upon  age  alone,  or  upon  a  combination  of  years  and 
actual  capacity,  we  may  not  find  it  easy  exactly  to  determine. 
Children  of  four,i  gye,*  six,^  and  nine*  years  respectively  have 
been  held  to  be  too  young  to  render  their  consent  available  in 
the  defence.* 

§  752.  1.  Btetutas  —  in  some  of  the  States  have  departed  from 
the  common-law  rules.    Thus,  — 

2.  Transporting  Abroad.  —  Kidnapping  was  defined  in  Illinois 
to  be,  as  stated  by  the  court,  '*  the  forcible  abduction  or  stealing 
away  of  a  man,  woman,  or  child  from  his  or  her  country,  and 
sending  or  taking  him  or  her  into  another/'  And  it  was  held 
that  to  constitute  the  statutory  offence  there  need  be  no  applica- 
tion of  actual  physical  force  to  the  person  kidnapped ;  but  the 
exciting  of  such  person's  fears,  the  employment  of  fraud,  and  the 
like,  amounting  in  substance  to  a  coercion  of  the  will,  is  suffi- 
cient. And  Walker,  J.,  observed :  "  While  the  letter  of  the  stat- 
ute requires  the  employment  of  force  to  complete  the  crime,  it 
will  undoubtedly  be  admitted  by  all  that  physical  force  and  vio- 
lence are  not  necessary  to  its  completion.  Such  a  literal  con- 
struction would  render  this  statutory  provision  entirely  useless. 
The  crime  is  more  frequently  committed  by  threats  and  menaces 
than  by  the  employment  of  actual  physical  force  and  violence.'*^ 
Even, — 


1  S.  V.  Fanar»  41  N.  H.  53. 
>  C.  V.  Robinson,  Thacher  Crim.  Cas. 
488. 

s  S.  V.  Rollins,  8  N.  H.  550. 

«  C.  V.  Nickerson,  5  Allen,  518,  527. 

*  And  see,  as  illustrative,  Vol.  I.  §  261 
(I);  ante, §36;  post,  §  1133. 

•  Moody  V.  P.  20  111.  315,  318.  Por  a 
somewhat  similar  statute  in  Wisconsin, 
with  its  interpretations,  see  Smith  v.  S.  63 
Wis.  453.  For  the  like  in  New  York,  see 
P.  17.  De  Leon,  109  N.  Y.  226,  47  Hun, 
308.  Condition  of  Kidnapped  Person, 
fto.  —  Moreover,  in  Moody  v.  P.  supra,  it 
was  laid  down  that  in  determining  the  guilt 

436 


or  innocence  of  the  accused,  the  jury  should 
take  into  consideration  the  condition  of 
the  person  kidnapped,  her  age,  education, 
and  state  of  mind,  the  object  in  removing 
her  from  the  State,  and  aU  the  circum- 
stances surrounding  the  case  as  detailed 
in  the  evidence.  Threats  other  than  of 
Force.  —  In  Massachusetts,  an  action  to 
recover  damages  for  an  abduction  and 
false  imprisonment  was  held  not  to  be 
maintainable  on  proof  that  the  defend* 
ant,  by  misrepresentations,  threats  of  a 
criminal  prosecution,  and  payment  of 
money  for  expenses,  but  without  either 
employing  or  threatening  force,  induced 


CHAP.  XXI  v.]       EIDNAPPINO  AND   FALSE  IMPRISONMENT.  §  756 

3.  Making  Drank.  —  Under  the  New  York  statute  it  is  held 
that  procuring  the  intoxication  of  a  sailor,  as  a  means  of  getting 
him  on  shipboard  without  his  consent,  and  then  taking  him  there 
in  this  condition,  is  kidnapping.^ 

§  753.  1.  Inveigling  Abroad,  ^o.  — A  statute  of  the  United  States 
makes  it  felony  to  bring  into  this  country  ^  any  person  inveigled 
or  forcibly  kidnapped  in  any  other  country,"  to  hold  him  here 
^  in  confinement  or  to  any  involuntary  service,"  Ac,^  And  it  is 
adjudged  to  be  within  the  statute  to  entice  a  child  in  Italy  and 
bring  it  to  this  country  with  its  consent  to  be  here  a  street  beggar 
or  street  musician,  for  the  profit  of  the  persons  controlling  it,  ii 
such  employment  would  be  injurious  to  its  morals  and  inconsist- 
ent with  its  proper  care  and  education.^ 

2.  otber  statntea.  —  We  have  some  other  statutes  against  kid- 
napping, but  a  mere  reference  to  adjudications  under  them  will 
suffice.^ 

§  754.    Taking  Child  from  Cnstody  under  Divorce.  —  Where,  on 

a  decree  for  divorce^  the  custody  of  a  child  is  assigned  to  one  of 
the  parents,  the  other  who  seizes  and  carries  it  off  —  though 
actually  consenting,  if  too  young  to  give  a  legal  consent  —  com- 
mits kidnapping.^  And  the  offence  is  the  same  in  a  third  person 
who,  by  request  of  the  parent  not  having  custody,  seizes  and 
carries  it  away,  though  not  from  the  actual  possession  of  the  one 
having  custody,  but  from  a  school  to  which  the  latter  has  sent  it 
for  education.^ 

§  755.  Misdemeanor.  —  Gommon-law  kidnapping  is  misde- 
meanor.^ 

§  756.  Ztooaiity.  —  In  Delaware,  an  indictment  for  aiding  to 
kidnap  a  negro  and  take  him  from  the  State  was  held  to  be  prop- 
erly laid  in  Kent  County  ;  the  proof  being  that  he  was  seized  in 
Kent,  and  conveyed  through  Sussex  into  Maryland.  "This," 
said  the  court, "  is  not  like  any  cases  cited,  where  the  offence 
had  its  inception  in  one  county  and  its  consummation  in  another. 

the  plamtiff  to  ^  to  another  place  and  Merrill,  2  Par.  Cr.  590 ;  Dayenport  v.  C. 

remain  a  while  in  concealment.    Fay  son  )  Leigh,  588 ;  Thomas  v.  C.  2  Leigh,  741 ; 

V.  Macomber,  3  Allen,  69.    And  see  ante,  C.  v,  Nickerson,  5  Allen,  518 ;  S.  v.  Back- 

1 36.  arow,  38  La.  An.  316. 

1  Hadden  v.  P.  26  N.  Y.  373.  »  S.  v.  Farrar,  41  N.  H.  53. 

*  Stat.  U.  S.  1874,  c.  464.  «  C.  v.  Nickerson,  5  Allen,  518. 

s  U.  S.  V.  Ancarola,  17  Blatch.  423.  f  1  East  P.  C.  430 ;  Rex  v,  Baily,  Comh. 

*  C.  V.  Blodgett,  12  Met.  56;  P.  t;.     10. 
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The  consummation  .  .  .  was  not  in  Sussex  Countj,  but  in  the 
State  of  Maryland.  The  aiding  and  assisting,  for  which  the  pris- 
oner was  indicted,  occurred  entirely  in  Kent."  ^ 

§  756  a.  Restated,  —  the  doctrine  of  this  chapter  is  that  at  the 
common  law  a  false  imprisonment  consists  of  a  restraint  or  de- 
tention of  one  against  his  will,  by  physical  force,  or  by  such  an 
array  or  threatening  thereof  as  overpowers  the  will.  When  to 
this  is  added  the  removing  of  the  imprisoned  person  to  some 
other  place,  the  offence  becomes  kidnapping.  One  without  the 
legal  capacity  to  consent  may  be  kidnapped  though  a  formal  con- 
sent is  given.  It  is  not  quite  clear  how  far  fraud,  in  these  cases, 
will  supply  the  place  of  force.  These  provisions  of  the  common 
law  are  in  some  of  the  States  ipodiiied  by  statutes. 

1  a  V,  Whftley,  2  Harring.  Del  538,  opinion  by  Clayton,  C.  J. 


For  LABOR  OFFENCES,  see  Dir.  &  F.  §  573-560. 
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CHAPTER  XXV. 


LARCENY,  SIMPLE. 

757-760.    IntTodnction  and  General  View. 
761-781.    The  Property  at  CJommon  Law. 
782-787.    The  Property  under  Statatea. 
788-793.    Ownership. 
794-798.    Asportation. 
799-839.    Trespaae;  aato,— 

799-803.    In  General 

804-810.    Kinds  of  Force. 

81 1-822.    Consent  to  the  Taking. 

823-839.    Possession  and  Cnstody. 
840-852.    The  Intent. 
853-883.    Particular  Things  and  Classes  of  Persons ;  as,  — 

854-856.    Larcenies  by  Servants. 

857-871.    Larcenies  by  Bailees. 

872-874.    Husband  and  Wife. 

875-677.    Things  Concealed,  Wrecked,  Astray. 

878-883.    Lost  Goods. 
884-891.    Remaining  and  Connected  Questions. 

Oonanlt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  11.  |  696-770; 
Dir.  &  F.  §  581-616.  For  the  law  and  procedure  as  to  various  statutory  larcenies, 
Stat.  Climes,  §  409-429.  For  Compound  Larcenies,  post,  §  892-904,  and  such  titles 
as  Burglary,  Bobbery,  &c.  And  for  various  questions,  see  the  indexes  to  this  series 
of  books. 

§  767.  1.  Kindft  of  Laroeny.  —  We  have  seen  *  that  when  we 
received  our  common  law  from  England,  larceny  was  there  divided 
into  — 

2.  Grand  and  Petit.  —  And  we  have  seen  what  are  the  nature 
and  effect  of  that  division.  Enough  is  said  of  petit  larceny  in  our 
first  volume.    Another  division  is  into  — 

8.  Simple  and  Compound. — A  compound  larceny  is  larceny 
aggravated  by  some  special  circumstance.  Bobbery  is  a  familiar 
form  of  it ;  piracy  is  another  form ;  and  still  other  forms  are 
treated  of  in  our  next  chapter.' 

»  Vol.  I.  §  679.  680.  «  And  see  Vol.  L  |  667. 
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4.  Meaning  of  "  Laroeny."  —  The  term  "  larceny,"  in  its  widest 
signification,  comprehends  all  the  foregoing  forms.^  So  that  when 
we  would  speak  with  precision,  and  exclude  the  compound  larce- 
nies, we  use  the  phrase  '^  simple  larceny,"  ^  which  includes  both 
grand  and  petit ;  and,  descending  further  to  the  minute,  we  say 
*' grand  larceny"  or  "petit  larceny."  Petit  larcenies,  however, 
having  ceased  to  exist  in  England  and  in  a  large  part  of  our 
States,  the  single  word  *'  larceny  "  is  commonly  employed  to  mean 
grand  larceny  not  of  the  compound  sort.  Where  we  have  no 
"simple"  larcenies,  we  have  no  occasion  for  the  correlate 
•* grand;"   so  we  drop  it. 

6.  This  Chapter,  —  therefore,  treats  "  simply  "  of  "  larceny,"  — 
not  aggravated  to  anything  more,  or  diminished  to  anything  less. 

§  758.  Defined.  —  Larceny  is  defined  in  the  first  volume.  It  is 
the  taking  and  removing,  by  trespass,  of  personal  property  which 
the  trespasser  knows  to  belong  either  generally  or  specially  to 
another,  with  the  felonious  intent  to  deprive  him  of  his  ownership 
therein ;  and,  perhaps  it  should  be  added,  for  the  sake  of  some  ad- 
vantage to  the  trespasser,  —  a  question  on  which  the  decisions  are 
not  harmonious.^ 


1  a  V,  Kejser,  56  Vt.  68S. 

s  And  see  Pitcher  v.  P.  16  Mich.  142. 

>  1.  Vol.  I.  §  566  (I).  This  definition 
18  a  wider  departure  from  the  forms  com- 
mon in  the  books  than  in  defining  most 
other  offences  I  have  deemed  it  necessary 
to  make.  The  common  definitions  of  lar- 
ceny are  too  nearly  meaningless  for  prac- 
ticid  usefulness.  It  is  obvious  that  the 
present  one  embodies  a  meaning,  whether 
accurate  or  not  the  reader  wiU  decide  for 
himself.  Other  Definitions.  —  Some  of 
the  other  definitions  are  :  — 

2.  Lord  Coke.  —  "  Larceny,  by  the 
common  law,  is  the  felonious  and  fraudu- 
lent taking  and  carrying  away,  by  any 
man  or  woman,  of  the  mere  person«d 
goods  of  another."    3  Inst.  107. 

3.  Hawkins.  —  "A  felonious  and 
fraudulent  taking  and  carrying  away, 
by  any  person,  of  the  mere  personal 
goods  of  another."  1  Hawk.  P.  C. 
Cnrw.  ed.  p.  142. 

4.  Blackstone.  —  "  The  felonious  tak- 
ing and  carrying  away  of  the  personal 
goods  of  another."    4  Bl.  Com.  229. 

5.  Sast.  —  "  The  wrongful  or  frauda- 
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lent  taking  and  carrying  away,  by  any 
person,  of  the  mere  personal  goods  of 
another,  from  any  place,  with  a  feloniona 
intent  to  convert  them  to  his  (the  taker's) 
own  use,  and  make  them  his  own  prop- 
erty, withont  the  consent  of  the  owner." 
2  East  P.  C.  553. 

6.  Grose,  J.  —  "  The  felonious  taking* 
the  property  of  another,  without  his  con- 
sent and  against  his  will,  with  intent  to 
convert  it  to  the  use  of  the  taker."  Rex 
V.  Hammon,  2  Leach,  1083,  1089. 

7.  Xyre,  B.  —  "The  wrongful  taking 
of  goods,  with  intent  to  spoil  the  owner  of 
them,  causa  lueri."    2  East  P.  C.  558. 

8.  Parke*  B.  —  In  substance,  the 
wrongful  or  fraudulent  taking  aod  car- 
rying away  by  any  person  of  the  mere 
personal  chattels  of  another,  from  aaj 
place,  with  the  intent  without  excuse  or 
color  of  right  to  deprive  the  owner,  not 
temporarily,  but  permanently,  of  his  prop- 
erty, and  convert  it  to  the  taker's  use  and 
make  it  his,  without  consent  of  the  owner. 
Reg.  V,  Holloway,  1  Den.  C.  C.  370,  S 
Car.  &  K.  942. 

9.  Propoeed  by  the  OnsUsli  CkimmlA- 
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§759.   How   Chapter  divided.  —  Following  in   substance  this 
definition,  and  adding  something  for  practical  convenience,  we 

■ionen,  A.  D.  1844.  —  ''A  taking  and  therein,  or  claim  therenpon,  —  is  guilty  of 

lemoying  of  some  thing,  being  the  prop-  larceny."    Report  of  one  of  the  Commia- 

eity  of  some  other  person  and  of  some  siouers,  p.  2.    And  see,  for  a  definition, 

▼sine,  without  snch  consent  as  is  herein-  S.  v.  Gray,  37  Mo.  463. 

after  mentioned,  with  intent  to  despoQ  the  12.  Fropoaed  by  the  New  York  Oan^ 

owner  and  fraudulently  appropriate  the  miasionera.  —  "  Larceny  is  the  taking  of 

thing  taken  and  removed."  Act  of  Crimes  personal  property,  accompanied  by  fraud 

and  Punishments,  a.  b.  1844,  p.  168.  or  stealth,  and  with  intent  to  deprive  an- 

10.  Proposed  by  the  BncUsh  Ckmi-  other  thereof."    Draft  of  a  Penal  Code, 

missioners,  A.  D.  1847.  —  *'  Theft  is  the  ▲.  d.  1864,  p.  210. 

wrongfully  obtaining  possession  of  any  IS.  Of  the  Definition  in  the  Text^ 
movable  thing  which  is  the  property  of  it  may  be  added,  without  undertaking  an 
some  other  person  and  of  some  value,  extended  defence  of  it,  that  while  not 
with  the  fraadnlent  intent  entirely  to  being  longer  than  the  others  average,  it 
deprive  him  of  snch  thing,  and  have  or  &drly  epitomizes  the  thing  defined.  And 
deal  with  it  as  the  property  of  some  per-  to  do  this  is  the  proper  function  of  all  de- 
son  other  than  the  owner."  3d  Rep.  Eng.  finition.  Ante,  §  734  ( 1 ).  It  thus  becomes 
Crim.  Law  Com.  of  1845,  A.  D.  1847,  p.  7.  practically  useful.  A  definition  which 
1 1.  Propoaad  by  the  Maasaohuaatta  requires  itself  to  be  defined  is  but  in  a 
Commiaaionera,  A.  D.  1844.  (Majority  slight  degree  helpful,  whether  in  the  law 
ReporL)  —  *^  The  fraudulently  taking  any  or  in  any  other  science  or  art.  Now,  most 
thing  of  marketable,  salable,  assignable,  of  the  definitions  above  quoted  require  to 
or  available  value,  belonging  to  or  being  be  defined  before  they  can  be  understood, 
the  property  of  another,  with  the  intent,  and  this  is  the  fatal  objection  to  this  class, 
on  the  part  of  the  person  so  taking  the  Where,  in  the  other  class,  the  objection 
same,  fraudulently  and  without  right  to  is  attempted  to  be  obviated,  there  is,  it 
appropriate  the  same  to,  or  dispose  of,  seems  to  me,  either  a  too  cumbersome 
conceal,  or  destroy  the  same  for,  his  own  form  of  expression,  or  a  want  of  accu- 
nse  and  benefit,  or  the  use  and  benefit  of  racy.  My  own  definition  is  too  long  to 
any  other  person  than  the  owner  of,  or  satisfy  the  purely  literary  taste,  but  that 
person  interested  in,  the  same,  or  entitled  is  only  a  secondary  consideration ;  the 
to  the  possession  thereof,  and  to  deprive,  primary  one  is  practical  usefulness.  And 
defraud,  or  despoil  the  owner  thereof,  or  I  have  not  been  able  both  to  make  it 
person  interestad  therein,  or  entitled  to  more  compact  and  preserve  the  needful 
possession  thereof,  of  the  same,  or  of  the  accuracy  and  fulness.  The  definition  pro* 
valne  thereof,  or  of  his  property  or  in-  posed  by  the  New  York  commissioners  is 
tere8t  therein,  or  of  the  benefit  he  might  neat,  and  it  is  not  in  any  of  the  old  forms ; 
derive  therefrom,  against  the  will  of  such  but  it  needs  definingalmost  as  much  as  does 
owner  or  person  interested,  and  without,  at  the  thing  it  assumes  to  define.  The  reader 
the  time  of  taking,iiaving  an  intention  then  can  test  the  accuracy  of  any  of  these 
or  thereafter  bona  fide  to  make  compensar  definitions  by  comparing  them  with  the 
tion  or  indemnity  therefor,  or  a  restoration  adjudged  law  while  he  travels  through 
thereof,  to  such  owner  thereof,  or  person  this  chapter. 

interested  therein,  or  entitled  to  possession  14.  The  Several  Parta.  —  As  sustain- 
thereof."  Tit.  Larceny,  p.  2.  (Minority  faig  the  several  parts  of  our  definition,  the 
Report.)  —  **  Whoever  by  a  trespass,  with  following  cases  are  referred  to :  — 
an  intent  to  steal,  takes  and  carries  away  15.  "  Larceny  is  the  taking  and  removing 
the  property  of  another  of  some  value,  by  tregpcua.**  Rex  v.  Raven,  J.  Kel.  24 ; 
against  his  will ;  or  his  own  property,  of  Rex  v,  Walsh,  1  Moody,  14 ;  Reg.  v.  Hall, 
some  value,  in  either  the  custody,  use,  or  1  Den.  C.  C.  381,  Temp.  &  M.  47 ;  Reg.  v. 
possession  of  another,  against  his  will,  Hogan,  1  Crawf.  &  Dix  C.  C.  366 ;  8.  v, 
to  make  him  chargeable  for  the  same  or  Hawkins,  8  Port.  461,  33  Am.  1).  294; 
to  deprive  any  person  of  some  interest  Reg.  v»  Rosenberg,  I  Car.  &  K.  233;  Reg. 
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shall  consider,  I.  The  Property  whereof  Larceny  at  the  Common 
Law  may  be  committed ;  IL  The  Property  of  which  Larceny  un- 

V,  Gnmcell,  9  Car.  &  P.  365;  Reg.  v, 
SattoD,  8  Car.  &  P.  291,  2  Moody,  29, 
272;  Reg.  o.  Thompson,  1  Den.  C.  0. 
549,  1  £ng.  L.  &  £q.  542;  &  v.  Biadeii,  2 
Tenn.  68 ;  S.  v.  Wisdom,  8  Port.  511 ;  8. 
V,  Seagler,  1  Rich.  30,  42  Am.  D.  404 ; 
Rex  V.  Abrahat,  2  Leach,  824,  2  East 
P.  C.  569;  Reg.  v.  Hall,  2  Car.  &  K.  947, 

1  Den.  C.  C.  381 ;  Hite  u.  S.  9  Yexg.  198 ; 
Wright  V.  S.  5  Yerg.  154,  26  Am.  D.  258 ; 
Wright  V.  Lindsay,  20  Ala.  428 ;  Rex  v. 
Sharpless,  1  Leach,  92,  2  East  P.  C.  675 ; 
Rex  V.  Harvey,  1  Leach,  467,  2  East  P.  C. 
669;  Rex  v.  Martin,  1  Leach,  171,  2  East 
P.  C.  618;  Rex  t*.  Cherry,  1  Leach,  236, 
note,  2  East  P.  C.  556;  Anonymous,  1 
Leach, 321,  note;  Rex  v.  Peat,  1  Leach, 
228,  2  East  P.  C.  557 ;  Rex  v.  Waite,  1 
Leach,  28,  2  East  P.  C.  570;  S.  v.  Whyte, 

2  Nott  &  McC.  174,  177;  S.  v.  Wilson, 
Coxe,  439,  1  Am.  D.  216 ;  S.  v.  Martin,  12 
Ire.  157 ;  Pennsylvania  v.  Campbell,  Ad- 
dison, 232 ;  Reg.  v.  White,  20  Eng.  L.  & 
Eq.  585;  Wiiliams  v.  S.  34  Tex.  558; 
Pitts  V.  S.  5  Tex.  Ap.  122 ;  Delk  v.  S.  64 
Missis.  77,  60  Am.  R.  46 ;  8.  v.  Chambers, 
22  W.  Va.  779,  46  Am.  R.  550. 

16.  "  0/ personal  property"  S.  v.  Moore, 
11  Ire.  70;  Ward  v.  P.  3  HiU,  N.  Y.  395, 
6  Hill,  N.  Y.  144;  Hoskins  u,  Tarrence,  5 
Blackf.  417,  35  Am.  D.  129;  Reg.  v, 
Gooch,  8  Car.  &  P.  293 ;  Rex  v.  Walker, 
I  Moody,  155 ;  Rex  v.  Westbeer,  2  Stra. 
1133,  1  Leach,  12,  2  East  P.  C.  596; 
Haynes's  Case,  12  Co.  113;  P.  v.  Wiley, 

3  Hill,  N.  Y.  194,  211 ;  Rex  v.  Williams, 

1  Moody,  107;  S.  v.  Murphy,  8  Blackf. 
498;  S.  V,  Burrows,  11  Ire.  477,483;  C. 
V.  Chace,  9  Pick.  15,  19  Am.  D.  348; 
Wonson  i;.  Sayward,  13  Pick.  402,  23 
Am.  D.  691 ;  Norton  v.  Ladd,  5  N.  H.  203, 
20  Am.  D.  573;  Warren  v.  S.  1  Greene, 
Iowa,  106;  Emmerson  v.  Annison,  1  Mod. 
89 ;  Reg.  v.  Cheafor,  8  Eng.  L.  &  Eq.  598, 

2  Den.  C.  C.  361  ;  Rex  v.  Rough,  2  East 
P.  C.  607 ;  Hundson's  Case,  2  East  P.  C. 
611 ;  Rex  v.  Hedges,  1  Leach,  201,  2  East 
P.  C.  590,  note;  Reg.  v.  Foley,  17  Cox 
C.  C.  142. 

17.  "  Which  the  trespasser  knows."  Vol. 
I§  303,  311 ;  Merry  v.  Green,  7  M.  &  W. 
623 ,  S.  V.  Homes,  17  Mo.  379,  57  Am.  D. 
869.    Lost  Goods.  —  On  this  question  of 
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knowledge,  the  distinction  between 
in  which  the  finder  of  lost  goods 
commit  larceny  of  tbem  and  those  in 
which  he  cannot,  in  part  rests.  If,  when 
he  takes  possession  of  them,  Vol.  L  §  207,  • 
he  knows,  or  has  reasonable  cause  to  be- 
lieve, that  there  is  an  owner  to  whom  he 
can  deliver  them ;  and  if,  so  knowing,  he 
intends  to  appropriate  them  to  his  own 
use,  he  is  guilty;  otherwise  not.  The 
following  authorities  relate  to  this  propo- 
sition :  S.  V.  Weston,  9  Conn.  527,  25  Am. 
D.  46 ;  Reg.  v,  Peters,  1  Car.  &  K.  245; 
Reg.  V.  Mole,  1  Car.  &  K.  417 ;  Reg.  o. 
Thurbom,  1  Den.  C.  C.  387,  2  Car.  &  K. 
831,  Temp.  &  M.  67;  Reg.  v.  Wood,  2 
New  Sess.  Cas.  581,  3  Cox  C.  C.  4SS ; 
Reg.  V.  Breen,  3  Crawl  4  Dix  C.  C.  30; 
S.  V.  Ferguson,  2  McMul.  502 ;  P.  v.  Cog- 
deU,  I  HiU,  N.  T.  94,  37  Am.  D.  297 ;  P. 
V.  Anderson,  14  Johns.  294,  7  Am.  D.  462 ; 
Reg.  9.  Preston,  8  Eng.  L.  &  Eq.  589,  2 
Den.  C.  C.  353 ;  Rex  u.  Wynne,  1  Leach. 
413,  2  East  P.  C.  664,  697 ;  Rex  v.  Sears, 
1  Leach,  415,  note;  Murray  v.  S.  18  Ala. 
757;  C.  p.  Hays,  1  Va.  Cas.  122;  Mor^ 
head  v.  8.  9  Humph.  635 ;  Cash  v.  8.  lO 
Humph.  HI ;  Porter  u.  S.  Mart.  &  Yer:g. 
226;  Lawrence  v.  S.  1  Humph.  228,  34 
Am.  D.  644 ;  Rex  v.  Beard,  Jebb,  9 ;  Reg. 
V.  York,  12  Jur.  1078;  Tyler  v.  P.  Breese* 
227;  Pennsylvania  v.  Becomb,  Addison, 
386;  8.  0.  Williams,  9  Ire.  140;  Reg.  v. 
Reed,  Car.  &  M.  306;  8.  v.  Jenkins,  S 
Tyler,  377;  Lane  v.  P.  5  Gilman,  305; 
Ransom  v.  8. 22  Conn.  153 ;  S.  v.  Conway, 
18  Mo.  321 ,  8.  V.  McCann,  19  Mo.  249  ; 
Pritchett  v.  8. 2  Sneed,  285, 62  Am.  D.  468. 

18.  "  To  belong  f  either  generally**  Re^. 
V.  Hayward,  1  Car.  &  K.  518;  Reg.  p. 
Smith,  2  Den.  C.  C.  449,  9  Eng.  L.  &  Eq. 
532. 

19.  "  Or  specially.*'  Palmer  v.  P.  lO 
Wend.  165, 25  Am.  D.  551 ;  Rex  v.  Bram. 
ley.  Buss.  &  Ry.  478 ;  C.  v.  Morse,  14  Mass. 
217;  Jones  v,  8.  13  Ala.  153;  Reg.  v. 
Watts,  1  Eng.  L.  &  Eq.  558,  2  Den.  C.  C. 
14 ;  Reg.  o.  Bird,  9  Car.  &  P.  44;  Rex  tr, 
Wilkinson,  Russ.  &  Ry.  470 ;  8.  v.  Somer- 
ville,  21  Me.  14, 38  Am.  D.  248 ;  Langford 
V.  S.  8  Tex.  115. 

20.  "  To  another,  with  the  felonious  Uk 
tent  to  deprive  him  of  his  ownership  cAera- 
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der  Statutes  may  be  committed  ;  III.  The  Ownership  of  the  Prop- 
erty ;  IV.  The  Asportation ;  V.  The  Trespass ;  VI.  The  Intent ; 
VII.  Larcenies  of  Particular  Things  and  by  Particular  Glasses  of 
Persons ;  VIII.  Remaining  and  Connected  Questions. 

§  760.  Subject  TdchnicaL  —  We  shall  find,  as  we  proceed  with 
this  chapter,  our  way  encumbered  by  many  technical  rules ;  more, 
indeed,  than  under  any  other  title  in  the  criminal  law.  The  cause 
for  this  lies  partly  in  the  necessities  of  the  subject  itself;  and 
partly  in  some  peculiar  notions  which  preyailed  in  our  mother 
land  when  this  branch  of  our  jurisprudence  was  haying  its  early 
growth.  Yet  the  rules  most  objected  to  as  unreasonable  have 
stood  so  long  as  to  be  immovable  except  by  legislation ;  while  still 
a  candid  consideration  of  them  will  result  in  the  conviction  that, 
however  they  come  short  of  perfect  wisdom,  they  are  not  altogether 
without  support  from  reason. 

I.    The  Property  whereof  Larceny  at  the  Common  Law  may  be 

committed. 

§  761.  Defined.  —  We  saw  in  the  first  volume  that  the  common 
law  did  not  so  extend  the  offence  of  larceny  as  to  cast  its  protec- 


w."  Reg.  V,  Privett,  1  Den.  C.  C.  193 ; 
Reg.  V.  HoUowajr,  1  Den.  C.  C.  370,  2 
Car.  ft  K.  942 ;  Rex  v.  Dickinson,  Rnss.  ft 
Rjr.  420 ;  Rex  v.  Cramp,  1  Car.  ft  P.  658; 
Rex  V.  Philippe,  2  East  P.  C.  662  ;  Cart- 
wright  V.  Green,  2  Leach,  952, 8  Ves.  405 ; 
Merry  v.  Green,  7  M.  ft  W.  623 ;  S.  v.  Sel( 
1  Baj,  242;  WilliamB  v.  S.  34  Tex.  558 ; 
Ta/lor  V.  S.  12  Tex.  Ap.  489 ;  Wolf  v.  S. 
14  Tex.  Ap.  2ia 

21.  Thus  far,  through  the  definition, 
the  law  is  clear  and  uniform.  But  what 
shall  an  author  do  when  he  finds  differ- 
ences of  judicial  opinion    on   a  matter 

'  which  ought  to  be  covered  by  the  defini- 
tion ?  The  draftsman  of  a  code  puts  such 
a  thing  in  the  waj  he  thinks  it  ought  to 
be;  bnt  a  text-writer  on  the  law  has  no 
such  permission.  He  must  state  both 
sides.  Therefore  I  present  the  two  sides 
in  mj  definition,  as  follows :  — 

22.  "  And  perhaps  it  should  be  added^ 
fir  the  sake  of  some  advantage  to  the  tree- 
passer,  — -  a  question  on  which  the  decisions 
are  not  harmoniotts."  Reg.  v.  Jones,  1 
Den.  C.  C.  188,  2  Cox  C.  C  6 ;  Reg.  v. 
Privett,  I  Den.  C.  C.  193,  2  Car.  ft  K. 


114;  Rex  v.  Morfit,  Russ.  &  Ry.  307; 
Reg.  V,  Careswell,  5  Jnr.  251 ;  Reg.  v. 
Usborne,  5  Jnr.  200 ;  Reg.  r.  Cole,  5  Jur. 
200,  note;  Reg.  v.  Richards,  1  Car.  ft  K. 
532 ;  Reg.  v.  Handley,  Car.  &  M.  547 ; 
Rex  V,  Curling,  Huss.  ft  Ry.  123  ;  Smith 
V.  Schultz,  1  Scam.  490 ;  Rex  v.  Cabbage, 
Russ.  ft  Ry.  292 ;  Reg.  v.  White,  9  Car. 
ft  P.  344;  S.  V.  Ware,  10  Ala.  814;  Witt 
V.  S.  9  Misso.  671 ;  Reg.  v.  Wynn,  1  Den. 
C.  C.  365,  2  Car.  ft  K.  859,  Temp,  ft  M. 
32 ;  S.  V.  Hawkins,  8  Port.  461 ;  McDaniel 
V.  S.  8  Sm.  ft  M.  401,  418,  47  Am.  D.  93  ; 
Reg.  V.  Godfrey,  8  Car.  ft  P.  563 ;  Alex- 
ander v.  S.  12  Tex.  540;  Jordan  v.C.  25 
Grat.  943,  948;  Pence  v.  S.  110  Ind.  95; 
Warden  v.  S.  60  Miosis.  638,  640 ;  Berry 
V.  S.  31  Ohio  St.  219,  27  Am.  R.  506 ;  S. 
V.  Slingerland,  19  Nev.  135;  S.  v.  Ward, 
19  Nev.  297 ;  post,  §  842-848. 

23.  Stm  Other  Definitions.  —-For  other 
definitions,  not  necessary  to  be  copied  here, 
see  Reg.  v.  Holloway,  1  Den.  C.  C.  370, 
375,  2  Car.  ft  K.  942 ;  Witt  v.  S.  9  Misso. 
663 ;  S.  V.  Gray,  37  Mo.  463 ;  Fields  p.  S. 
6  Coldw.  524;  2  Russ.  Crimes,  3d  £ng. 
ed.  2. 
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tion  over  real  estate.^  Moreover,  in  the  formative  period  of  the 
old  common  law,  commerce  and  commercial  paper  were  little 
known,  and  the  now  familiar  rules  governing  them  were  largely 
dormant.  Therefore  the  doctrine  of  this  sub-title  is  that  any 
chattel  or  other  like  thing  to  which  the  ancient  law  attached  a 
value  can  be  the  subject  of  this  offence,  but  not  anything  savoring 
of  the  realty,  or  any  mere  chose  in  action.     To  particularize,  — 

§  762.  Real  Bstate,  —  as  just  said,^  and  as  explained  in  the 
places  referred  to  in  the  first  volume,  is,  in  the  form  wherein  it 
ekisted  in  the  early  periods,  so  stable  in  its  nature  that  the  com- 
mon law  does  not  ordinarily  hold  any  injury  to  it  indictable. 
Therefore  the  stealing  of  it  is  not  larceny.^    And  — 

§  768.  1.  Adhering  to  Soil.  —  This  rule  extends  to  everything 
adhering  to  the  soil ;  ^  so  that, — 

2.  Apples  —  Trees  —  Grass  —  Attaohed  to  Building  —  Cbattel 
Real.  —  If  with  felonious  intent  a  man  severs  and  carries  away 
apples  from  a  tree,  or  the  tree  itself,  or  grass  or  grain  standing,^ 
or  copper  or  lead  or  other  thing  attached  to  a  church  or  private 
building,^  or  any  chattel  real,^  he  does  not  commit  this  offence. 
Also  — 

8.  Gk>ld  in  Mine.  —  It  is  the  same  of  gold-bearing  quartz  in  a 
mine.^  Even  a  nugget  of  gold,  foimd  on  a  loose  pile  of  rocks,  has 
been  held  not  to  be  the  subject  of  larceny  if  it  was  separated 
from  the  mine,  not  by  man,  but  by  natural  causes.^    But  — 

4.  ThlDgs  not  attached  —  (Window-sashaa  —  Key,  &c.).  —  Win- 
dow-sashes,  neither  hung  nor  beaded  in  the  frames,  and  only 
fastened  by  laths  nailed  across  the  frames  to  prevent  their  shak- 
ing out,  are  not  deemed  attached  to  the  soil,  therefore  are  the  sub- 
jects of  larceny .1^  And  though  a  key  in  a  lock  passes  with  the 
building  of  which  the  lock  is  a  part,  we  have  a  decision  that  there 
may  be  larceny  of  it,  since  there  is  no  adhesion  to  the  building.^ 


I  VoLI.  §566  (I),  577  (2). 
s  Ante,  §  761. 

*  S.  V.  Burrows,  11  Ire.  477,  488. 

*  Hammond  ou  Larceny,  parL  ed.  p. 
41,  pi.  93  ;  2  East  P.  C.  588 ;  S.  o.  HaU,  5 
Harring.  Del.  492 ;  Jackson  v.  8.  11  Ohio 
St.  104.  But  see  Ex  parte  Wilke,  34 
Tex.  155;  post,  §  765,  note. 

^  3  Inst.  109 ;  Pulton  de  Pace,  127  6 ; 
Dalton  Just.  c.  156,  §  8 ;  Comfort  i;.  Ful- 
ton, 39  Barb.  56. 

8  1  Hawk.  P.  C.  Curw.  ed.  p.  148,  §  34 ; 
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Dalton  Just.  c.  156,  §  8 ;  1  Hale  P.  C.  510. 
And  see  Rex  v,  Richards,  Rum.  &  Ry.  26 ; 
Reg.  V,  Oooch,  8  Car.  &  P.  293. 
7  1  Hale  P.  C.  510. 

•  P.  V,  WiUiams,  35  Cal.  671. 

•  S.  V.  Burt,  64  N.  C.  619. 

^  Rex  V.  Hedges,  1  Leach,  201,  2  East 
P.  C.  590,  note.  * 

^^  Hoekins  v.  Tarrence,  5  Blackf.  417, 
35  Am.  D.  129.  See  Wolyerton  v.  C.  75 
Va.909. 
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In  general  terms,  whatever  is  not  attached  to  the  realty  is  prop- 
erty of  which  this  offence  may  be  committed.^ 

§  764.  1.  nxtarM,  —  using  the  word  in  its  technical  legal 
sense,  are  not,  or  not  under  all  circumstances,  the  subjects  of 
larceny,' — a  question  which  would  seem  not  to  be  in  all  respects 
fully  settled.    But  — 

2.  Zieathem  Belt.  —  In  Ohio,  it  was  held  to  be  larceny  to  steal 
a  leathern  belt,  connecting  certain  wheels  in  a  saw-mill.^ 

§  765.  1.  Severed  from  Boll.  —  When  the  thing  has  been 
severed  from  the  soil,  whether  by  the  owner,*  or  by  a  third  per- 
son,^ or  even  on  a  previous  occasion  by  the  thief  himself,^  it  has 
thus  become  personal  property,  the  stealing  whereof  is  larceny .^ 
But  where  the  severance  and  carrying  away  constitute  one  contin- 
uous act,  larceny  is  not  committed.^ 

2.  Turpentine  In  Boxes.  —  Turpentine  which  has  flowed  down 
the  trees  into  boxes  ^  made  in  them  by  the  owners  to  catch  it,  in  a 
state  to  be  dipped  out,  was  deemed  in  North  Carolina  to  have  been 
severed  from  the  soil  within  this  rule  ;^^  though,  in  the  particular 


1  Reg.  r.  Wortley,  1  Den.  C.  C.  162 ; 
Rex  V.  Nixon,  7  Car.  &  P.  442;  Smith  v. 
C.  14  BuBh,  31,  29  Am.  R.  402. 

s  Jackson  i;.  S.  11  Ohio  St.  104;  S.  o. 
Davis,  22  La.  An.  77. 

*  Jackson  v.  S.  tnpra. 

*  S.  V.  Moore,  11  Ire.  70. 
>  Dalton  Jnst.  c.  156,  §  a 

*  Emmerson  v.  Annison,  I  Mod.  89; 
Reg.  r.  Foley,  17  Cox  C.  C  142. 

^  1  Hawk.  P.  C.  Cnrw.  ed.  p.  148,  §  34. 
In  Jackson  9.  S.  11  Ohio  St.  104,  cited  to 
the  last  section.  Peck,  J.  ohserved  of  this 
mle :  "  The  rule  that  things  sayoring  of 
the  realty  cannot  be  the  subject  of  lar- 
ceny, where  the  severance  and  asporta* 
tion  are  continnons  acts,  is,  to  say  the 
least  of  it,  very  subtle  and  unsatisfactory. 
The  wrongful  severance  does  not  destroy 
the  title  nor  the  constructive  poeeession 
of  the  owner ;  it  is  stiU  his  property  in  its 
altered  condition :  and  its  felonious  aspor- 
tation, though  immediate,  would  seem  to 
be  as  much  a  felonious  taking  of  the  per- 
sonal property  of  another  from  his  posses- 
sion and  without  his  consent  as  if  the 
wrong-doer  had  severed  it  one  day  and 
reraoyed  it  the  next.  In  every  case  there 
is  necessarily  a  point  of  time  between  its 
severuice  and  its  asportation ;  and,  upon 


principle,  we  can  see  no  difference  be- 
tween one  instant  of  time  and  a  period 
of  twenty-four  hours;  for  in  that  inter- 
val, brief  as  it  may  be,  the  property 
lodgeth  in  the  right  owner  as  a  chattel ; 
and  a  felonious  taking  thereof  should  be 
larceny."  p.  1 1 1 ,  1 1 2.  The  Texas  Court 
refused  to  follow  the  distinction ;  and 
held  that  if  doors  are  with  felonious  in- 
tent taken  from  their  hinges  and  carried 
away  in  one  transaction,  it  is  larceny. 
Said  Ogden,  J. :  "  It  is  not  the  duty  or 
province  of  the  court  to  invoke  a  pre- 
sumption of  a  refined  technicality,  in 
order  to  save  an  acknowledged  criminal  * 
and  thief  from  certain,  speedy,  and  con- 
dign punishment."  £x  parte  Wilke,  34 
Tex.  155,  159.  s.  p.  Harberger  v.  S.  4 
Tex.  Ap.  26,  30  Am.  R.  157.  And  see  S. 
p.  Berryman,  8  Nev.  262 ;  S.  r.  Parker,  34 
Ark.  158,  36  Am.  H.  5. 

^  Bell  V.  S.  4  Bax.  426 ;  8.  v,  Bragg,  86 
N.  C.  687. 

*  "An  excavation,  commonly  called  a 
box,  is  made  in  the  body  of  the  tree  near 
the  ground,  into  which  the  turpentine 
runs  from  the  tree  above." 

10  Reaffirmed  in  S.  v.  King,  98  N.  C. 
648. 
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case,  the  indictment  being  for  stealing  two  barrels  of  turpentine, 
and  the  proof  being  that  it  had  been  dipped  from  the  boxes  at  dif- 
•  ferent  times  until  nearly  two  barrels  in  all  were  taken,  there  was 
held  to  be  a  fatal  variance  between  the  allegation  and  proof.  '^  A 
barrel  of  turpentine  or  flour  is  one  thing,  constituted  by  both  the 
cask  and  its  contents ;  and  it  is  known  so  to  be  by  that  descrip- 
tion." 1    So,  — 

3.  Ice,  —  put  into  an  ice-house  for  private  use,  is  a  subject  of 
larceny;  while,  before  being  gathered,  it  was  not  such,  because  it 
constituted  merely  a  part  of  a  river  or  pond.*    Likewise,  —        , 

4.  Water,  —  when  collected  and  supplied  by  a  water  company 
to  consumers,  is  within  the  same  reason ;  the  stealing  of  it  is 
common-law  larceny.* 

§  766.  1 .  Xnterval  between  Beverlng  and  Removing.  —  When  the 
thief  severs  and  afterward  steals,  there  seems,  to  have  been  an 
opinion  that  for  this  to  constitute  two  transactions,  and  therefore 
a  larceny,  the  time  intervening  must  at  least  amount  to  a  day,  be- 
cause in  law  a  day  is  not  divisible.^  The  better  doctrine,  however, 
is  that  no  particular  space  is  necessary,  only  the  two  acts  must 
be  so  separated  by  time  as  not  to  constitute  one  transaction.^ 
Again,  — 


>  S.  v»  Moore,  11  Ire.  70. 

«  Ward  V.  P.  3  HiU,  N.  Y.  395,  6  HiU, 
K.  Y.  144.  And  see  S.  v.  Fottmeyer, 
33  Ind.  402,  5  Am.  R.  224 ;  Woodman  v. 
Pitman,  79  Me.  456, 1  Am.  St.  342 ;  Mjer 
».  Whitaker,  55  How.  Pr.  376,  382. 

*  Ferens  v,  O'Brien,  U  Q.  B.  D.  21, 15 
Cox  C.  C.  332. 

^  Hammond  on  Larceny,  part  ed.  p. 
44,  pi.  102 ;  Higgins  v.  Andrews,  2  Rol. 
55.  As  to  the  doctrine  that  a  day  is  not 
divisible,  see  Stat.  Crimes,  §  28-31  a. 

*  Hammond  on  Larceny,  pari.  ed.  p. 
44,  pi.  103,  citing  Udal  v.  Udal,  Aleyn, 
81-83  ;  Emmerson  v.  Annison,  1  Mod.  89, 
2  Keb.  874,  875;  Bradcat  v.  Tower,  1 
Mod.  89;  1  Hawk.  P  C.  6th  ed.  c.  33, 
§  21 ;  Lee  v.  Risdon,  7  Taunt.  188 ;  S.  v. 
Berryman,  8  Not.  262.  In  a  Delaware 
case  the  Attorney-General  contended  that 
if  the  thing  has  been  laid  down  by  the 
person  severing  it,  though  only  for  a  mo- 
ment, he  may  then  commit  larceny  of  it 
by  taking  it  up  immediately.  The  court, 
declining  to  yield  to  this  doctrine,  said 
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"that  the  question  whether  this  was  or 
was  not  a  larceny  did  not  depend  on  the 
prisoner  laying  down  the  pipes  and  taking 
them  up  again,  but  whether  the  severing 
and  carrying  away  was  one  continuons 
transaction."  S.  v.  Hall,  5  Harring.  Del. 
492.  Where  three  hours  had  elapsed 
after  the  thing  was  severed  and  laid  away 
on  the  premises,  and  then  it  was  carried 
off  in  pursuance  of  one  continuons  plan 
and  purpose,  with  no  fresh  impulse  to 
steal  it,  there  was  held  to  be  one  trans- 
action, which  therefore  did  not  permit  the 
taking  to  be  larceny.  Reg.  v.  Townley, 
Law  Rep.  1  C.  C.  315,  12  Cox  C.  C.  59. 
But  where  three  days  intervened  between 
the  cutting  and  felonious  carrying  away 
of  growing  gnas,  larceny  was  adjudged 
to  have  been  committed.  Reg.  v.  Foley, 
17  Cox  C.  C.  142.  Another  view  is  that 
it  may  properly  be  left  to  the  jury  to  say 
whether  the  severance  and  asportation 
were  one  act  or  two,  under  the  instmc- 
tion  that  in  law  any  interval  of  time 
snfSces.    Bradford  v.  S.  6  Lea,  634. 
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2.  Both  Severing  and  Removing,  then  Stealing.  —  In  the  cases 
wherein  the  party  has  been  holdeu  for  the  larceny  of  an  article 
originally  adhering  to  the  land,  by  reason  of  having  severed  it 
therefrom  on  a  previous  occasion,  he  left  it  in  its  severed  condition 
on  the  premises.  Now,  on  principle,  if  he  is  shown  to  have  car- 
ried it  off  when  he  severed  it,  and  to  have  afterward  as  a  separate 
transaction  committed  a  farther  trespass  and  carrying  away 
thereof  with  intent  to  steal,  —  is  not  the  latter  a  larceny  ?  ^ 

§  767.  1.  Personal  Property,  —  limited  to  goods  and  chattels,^ 
and  excluding  chose9  in  action^  constitutes  the  subject  of  larceny. 
But  it  may  be  committed  of  any  such  property  which  is  capable  of 
being  taken  and  carried  away ;  for  example,  — 

2.  zunminating  Gas  —  may  be  stolen.'    And  — 

8.  Value.  — For  a  thing  to  be  within  this  doctrine  it  must  be  of 
some  value ;  ^  otherwise  it  is  Jiot  property,  and  no  wrong  is  com- 
mitted in  taking  it.  But  no  particular  value  is  required  ;  even,  for 
reasons  already  seen,^  it  may  be  worth  less  than  the  smallest  coin 
known  to  the  law.^    Therefore,  — 

§  768.  1.  Paper  written  on.  —  There  may  be  larceny  of  a  piece 
of  paper,  however  slight  its  worth,  since  it  is  worth  something. 


»  See  Vol.  I.  S  137-142.  The  Cali- 
fornia  Conrt,  while  adhering  to  the  doc* 
trine  of  this  and  the  accompanying 
Bections,  becanM  so  the  aathorities  are, 
observe:  ''We  confess  we  do  not  com- 
prehend the  force  of  these  distinctions, 
nor  appreciate  the  reasoning  by  which 
they  are  supported.  We  do  not  perceive 
why  a  person  who  takes  apples  from  a 
tree  with  a  felonions  intent  should  only 
be  a  trespasser,  whereas  if  he  had  taken 
them  from  the  groond  after  they  had 
fallen,  he  would  have  been  a  thief;  nor 
why  the  breaking  from  a  ledge  of  a 
qoantity  of  rich,  gold-bearing  rock  with 
felonious  intent  should  only  be  a  trespass 
if  the  rock  be  immediately  carried  off, 
but  if  left  on  the  ground  and  taken  off 
by  the  thief  a  few  hours  later  it  becomes 
larceny.  The  more  sensible  rule,  it  ap- 
pears to  us,  would  have  been  that  by 
the  act  of  severance  the  thief  had  con- 
verted the  property  into  a  chattel;  and 
if  he  then  removed  it  ¥rith  a  felonious 
intent,  he  would  be  guilty  of  a  larceny, 
whatever  despatch  may  have  been  em- 
ployed in  the  removal.    But  we  do  not 


feel  at  liberty  to  depart  from  a  rule  so 
long  and  so  firmly  established  by  numer- 
ous decisions;  and  we  have  adverted  to 
the  question  mainly  for  the  purpose  of 
directing  the  attention  of  the  legislature 
to  a  subject  which  appears  to  demand  a 
remedial  statute."  P.  v,  Williams,  35  Cal. 
671,  676,  677,  opinion  by  Crockett,  J. 

<  2  East  P.  C.  587 ;  S.  t;.  Burrows,  11 
Ire.  477,  483. 

>  S.  V,  Wellman,  34  Minn.  221. 

^  Hammond  on  Larceny,  pari.  ed.  p. 
23,  pi.  37  et  seq. ;  Rex  v.  Pbipoe,  2  Leach, 
673,  2  East  P.  C.  599 ;  P.  v.  Wiley,  3  Hill, 
N.  Y.  194;  S.  V.  Smart,  4  Rich.  356,  55 
Am.  D.  683;  S.  v.  Dobson,  3  Harring. 
Del.  563;  C.  v.  Rand,  7  Met.  475,  41  Am. 
D.  455;  S.  v.  Allen,  R.  M.  Charl.  518. 
But  see  Moore  v.  C.  8  Pa.  260 ;  Payne  v. 
P.  6  Johns.  103. 

»  Vol.  L  §  224  (1). 

«  Wolverton  v.  C.  75  Va.  909 ;  Reg.  v, 
Morris,  9  Car.  &  P.  349 ;  Rex  v.  Bingley, 
5  Car.  &  P.  602.  And  see,  as  illustrating 
this  doctrine,  Bishop  First  Book,  §  177- 
180. 
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And  if  it  is  written  on,  still  its  value  is  not  utterly  destroyed.  But 
because  there  can  be  no  common-law  larceny  of  a  chose  in  action,^ 
the  English  courts  make  the  distinction  that  if  a  chose  in  action  is 
80  defective  as  to  be  void,  or  if  a  promissory  note  has  been  paid,  an 
indictment  may  be  maintained  for  stealing  the  piece  of  paper  on 
which  it  was  written ;  ^  yet  if  the  instrument  is  valid  and  subsist- 
ing, there  can  be  no  conviction  for  stealing  it,  even  though  the  in- 
dictment describes  it  as  a  piece  of  paper ;  since  its  character  as 
paper  has  been  absorbed  in  its  higher  character  as  a  chose  in 
action^  There  are  American  cases  going  to  the  extent  of  the  Eng- 
lish, and  perhaps  even  denying  that  larceny  can  be  conmiitted  of 
such  writings  as  come  short  of  being  subsisting  chases  in  action.^ 
Yet  this  question  has  not  hitherto  been  sufficiently  considered  by 
our  courts  to  establish  upon  it  any  distinctive  doctrine.  Now,  — 
2.  In  Prinoipie,  —  if  the  indictment  charges  the  larceny  as  of  a 
chose  in  action^  or  of  a  thing  which  appears  on  the  face  of  the 
whole  allegation  to  be  such  and  nothing  else,  there  can  be  no  con- 
viction ;  because  the  thing  thus  described  is  not  the  subject  of  lar- 
ceny. But  whenever  the  indictment  describes  it  as  a  piece  of 
paper  of  a  given  value,  then  there  may  be  a  conviction  for  stealing 
this  piece  of  paper,  viewed,  not  as  a  chose  in  action^  but  as  mere 
paper.  The  reason  is  that  as  we  saw  in  the  preceding  volume,^ 
defendants  are  not  to  elect  how  they  shall  be  prosecuted,  but  the 
power  which  prosecutes  elects;  and  they  cannot,  on  any  principle 
of  reason,  set  up  in  defence  that  the  thing  stolen  is  of  a  value 
above  what  it  is  alleged  to  be,  therefore  it  is  of  no  value.  And  in 
partial  confirmation  of  this  reasoning,  — 


1  Poet,  §  769. 

«  Reg.  V.  Perry,  I  Den.  C,  C.  69,  I  Car. 
&  K.  725 ;  Rex  &.  Clark,  Ross.  &  Ry.  181 ; 
s.  G.  nom.  Rex  v,  Clarke,  2  Leach,  1036 ; 
Rex  V.  Vyse,  1  Moody,  218.  And  see  P. 
».  Wiley,  3  Hill,  N.  Y.  194. 

B  Reg.  V.  Green,  Dean.  328,  6  Cox 
C.  C.  296,  18  Jnr.  158,  24  Eng.  L.  &  £q. 
555.  And  see  1  Hawk.  P.  C.  Cnrw.  ed.  p. 
148,  §  35 ;  2  East  P.  C.  597.  Stamp.  — 
Though  a  writing  is  not  stamped,  still  it 
is  a  subsisting  chose  jn  action  within  the 
rule  stated  in  the  text.  Reg.  v.  Watts, 
Dears.  326,  6  Cox  C.  C.  304. 

*  In  Payne  K  P.  6  Johns.  103,  the  sub- 
ject of  the  larceny  was  described  as  "a 
piece  of  paper  on  which  a  certain  letter 
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of  information  was  written,  of  the  vahie 
of  twelve  dollars  and  fifty  cents ;  "  and 
the  stealing  of  it  was  held  not  to  be  crimi- 
nal. The  court  said:  "A  bond,  bill,  or 
note  was  not  the  subject  of  larceny  at  the 
common  law;  and  they  certainly  had  as 
much  worth  in  themselves  as  this  letter." 
8o  the  Pennsylvania  Court  held  that  a 
receipt,  obtained  in  discharge  of  a  debt 
which  was  paid  with  the  worthless  notes 
of  a  broken  bank,  is  not  a  "Talnable 
thing,"  within  the  statute.  Moore  r.  C. 
8  Pa.  260.  See  also  Wilson  v.  8.  1  Port. 
118 ;  and  compare  it  with  P.  r.  Wiley,  8 
Hill,  N.  Y.  194,  211,  and  cases  cited  to  the 
next  two  sections. 
*  Vol.  I.  §  791. 
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3.  Records.  —  It  is  in  England  held  to  be  larceny  at  the  comr 
inon  law  to  steal  rolls  of  parchment,  though  they  are  the  records 
of  a  court  of  justice,  unless  they  concern  the  realty .^  And  surely 
it  should  be  deemed  no  more  obnoxious  to  the  law  to  treat  a  piece 
of  paper  as  such  in  an  indictment,  after  an  acquittance  in  pais  has 
been  written  upon  it,  than  so  to  treat  a  parchment  when  bearing 
on  its  face  the  record  of  a  judicial  tribunal. 

§  769.  1.  Chose  in  Action.  —  The  foregoing  explanations  show 
that  for  the  larceny  of  a  chose  in  action  as  such,  an  indictment  at 
the  common  law  cannot  be  maintained.  The  reason  appears  to  be 
that  it  is  a  mere  evidence  of  value,  or  of  a  right,  without  intrinsic 
worth.2    And  — 

2.  Bank-note.  —  This  principle  goes  so  far  as  to  include  even  a 
bank-note,  which  practically  passes  current  as  money .^ 

§  770.   1.  Muniments  of  Title.  —  Writings  under  which  a  man . 
holds  title  to  his  real  estate  are  chases  in  action,  therefore  not  sub- 
jects of  larceny ;  but  for  this  the  English  books  assign  also  the 
further  reason  that  they  savor  of  the  realty.*    Thus,  — 

2.  Deeds — Leases  —  Enclosing  Box,  &c. — Within  this  rule  is 
included  a  commission  to  settle  the  boundaries  of  a  manor ;  ^ 
likewise  a  lease  for  a  term  of  years.^  And  if  a  box  contains . 
writings  of  this  kind,  and  is  sealed  up,  the  books  say  there  can 
be  no  larceny  of  it ;  because,  being  sealed,  it  is  of  the  same  na- 
ture with  its  contents ;  ^  but  if  it  is  unsealed,  *'  it  seemeth  that 
the  taking  of  the  box  feloniously  is  larceny."  ® 

§  771.  1.  wild  Animals.  —  From  the  doctrine  of  value,  it  fur- 
ther results  that  at  common  law  there  can  be  no  larceny  of  ani- 
mals wild,  ferce  naturcBj  and  unreclaimed.  When  reclaimed j  they 
become  the  subjects  of  this  offence;  provided  they  are  fit  for 
food,  not  otherwise.*    But  — 

2.  Honey-bees.  —  Reclaimed  honey-bees  are  an  exception ;  be- 

«  4  Bl.  Com.  234 ;  2  East  P.  C.  596 ; 
Hammond  on  Larceny,  pari.  ed.  p.  45,- pi. 
108 ;  Dalton  Just.  c.  156,  §  S.  See  P.  v. 
Stevens,  38  Hun,  62. 

»  Rex  V.  Westbeer,  2  Stra.  1133,  1 
Leach,  12,  2  East  P.  C.  596. 

«  Pulton  de  Pace,  127  b, 

"^  Hammond  on  Larceny,  pari.  ed.  p. 
47,  pi.  Ill ;  3  Inst  109;  1  Hale  P.  C.  510. 

8  Dalton  Just.  c.  156,  §  8. 

»  4  Bl.  Com.  235 ;  S.  v.  House,  65  N.  C. 
315,  6  Am.  R.  744. 
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*  Rex  r.  Walker,  1  Moody,  155. 

«  Vol.  L  §  578  (1) ;  Culp  v,  8.  1  Port. 
33, 26  Am.  D.  357 ;  4  Bl.  Com.  234 ;  Reg. 
o.  Green,  Dean.  323,  18  Jur.  128,  24  Eng. 
L.  &  Eq.  555 ;  P.  v.  Cook,  2  Par.  Cr.  12. 

*  Rex  V,  Pearson,  1  Moody,  313, 5  Car. 
ftp.  121 ;  Ratcliffe's  Case,  2  Lewin,  57  ; 
Reg.  V.  Mnrtagh,  1  Crawf.  ft  Dix  C.  C. 
355;  Rex  v.  Johnson,  3  M.  &  8.  539,  551. 
See  Boyd  v.  C.  1  Rob.  Va.  691 ;  Pyland 
r.  S.  4  Sneed,  357;  Thomasson  v.  S.  22 
Ga.499. 
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cause,  though  not  themselves  fit  for  food,  their  honey  is.^  But 
there  can  be  no  larceny  of  unreclaimed  honey-bees,  and  no  prop- 
erty in  them  separate  from  the  soil.^ 

3.  Hawks, — when  tamed,  have  received  the  distinction  of  being 
subjects  of  larceny  though  not  eaten  by  man,  on  account  ''of 
their  noble  and  generous  nature  and  courage,  serving  ob  vitoB 
solatium  of  princes  and  of  noble  and  generous  persons,  to  make 
them  fitter  for  great  employments,*' ' — a  reason  better  appreci- 
ated by  the  ancient  gentry  of  England  than  by  our  poultry-raising 
farmers.  Hawkins  mentions,  as  the  ground  of  this  exception, 
the  "  very  high  value  which  was  formerly  set  upon  that  bird."  ** 

§  772.  Hide  of  Wild  Animal.  —  When  an  animal  whereof  there 
can  be  no  larceny  is  killed,  and  labor  is  expended  on  it  or  its 
hide,  the  labor  pretty  clearly  renders  the  product  a  subject  for 
this  offence.* 

§  773.  1.  Reclaimed  and  Fit  for  Food  —  (Bnnmerated  —  Fish).  — 
Of  animals  of  which,  within  the  foregoing  rules,  larceny  may  be 
committed  when  they  are  reclaimed  are  pigeons  and  doves,®  hares, 
conies,  deer,  swans,^  mocking-birds,^  wild  boars,  cranes,  pheasants, 
and  partridges ;  ®  to  which  may  be  added  fish  suitable  for  food,^^ 
including  undoubtedly  oysters.^^ 

2.  Reclaimed  and  not  Fit  for  Food — (Enumerated).  —  Of  ani- 
mals whereof  there  can  be  no  larceny  though  reclaimed,  are 
dogs,"  cats,  bears,  foxes,  apes,  monkeys,  polecats,  ferrets,^*  squir- 


1  S.  p.  Marphy,  8  Blackf .  498 ;  Harvey 
V.  C.  2d6rat.  941. 

*  Rexroth  t*.  Coon,  15  R.  I.  35,  2  Am. 
St.  863.  And  see  Bishop  Non-Con.Law, 
§  1250. 

B  3  Inst.  109;  a.  p.  I  Hale  P.  C.  512. 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  149,  §  36. 
^  See  Reg.  i;.  Gallears,  3  New  Bess. 

Cas.  704,  13  Jur.  1010,  1  Den.  C.  C.  501 ; 
Norton  v.  Ladd,  5  N.  H.  203,  20  Am.  D. 
573. 

0  C.  V.  Chace,  9  Pick.  16,  19  Am.  D. 
348;  Reg.  v.  Cheafor,  2  Den.  C  C  361,  5 
Cox  C.  C.  367,  8  Eng.  L.  &  Eq.  598. 

7  1  Hawk.  P.  C.  Curw.  ed.  p.  149,  §  41, 
42;  4  Bl.  Com.  235;  1  Hale  P.  C.  511, 
512. 

8  Haywood  v.  S.  41  Ark.  479. 

>  3  Inst.  110;  Reg.  v,  Shickle,  Law 
Rep.  I  C.  C.  158;  Reg.  v.  Head,  1  Post.  & 
F.  350;  Reg.  v.  Roe,  11  Cos  C.  C.  554. 
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>o  2  East  P.  C.  610;  S.  v.  DonoTan,  I 
Hoost.  Crim.  43. 

1^  Fleet  V.  Hegeman,  14  Wend.  42.  See 
Reg.  V.  Downing,  1 1  Cox  C.  C.  580. 

"  Findlay  v.  Bear,  8  S.  &  R,  571 ;  Ward 
V.  S.  48  Ala.  161,  17  Am.  R.  31 ;  S.  v. 
Holder,  81  N.  C.  527 ;  S.  v.  Lymoa,  26 
Ohio  St.  400,  20  Am.  R.  772 ;  S.  v.  Doe, 
79  Ind.  9,  41  Am.  R.  599.  Doss  in  New 
Tork — are  subjects  of  larceny,  a  statute 
there  making  them  property.  MaUaly  v. 
P.  86  N.  Y.  365 ;  P.  v.  Maloney,  1  Par.  Cr. 
593  ;  P.  V.  Campbell,  4  Par.  Cr.  386.  In 
Other  States,  —  as  perhaps  to  the  like 
effect,  see  S.  t\  McDuffie,  34  N.  H.  523, 69 
Am.  D.  516 ;  C.  v.  Hazelwood,  84  Ky.  681 ; 
S.  V.  Brown,  9  Bax.  53, 40  Am.  R.  81.  See 
a  snbseqnent  note  to  this  section. 

^*  Hammond  on  Larceny,  pari.  ed.  p.  34, 
pi.  65 ;  Rex  r.  Searing,  Ross.  &  Ry.  350, 
as  to  ferrets;  3  Inst  109. 
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rels,^  parrots,  singing-birds,^  martens,^  and  coons.^  Though  ani- 
mals of  this  class  may,  when  reclaimed,  have  a  recognized  value, 
and  the  right  of  property  in  them  be  protected  in  civil  jurispru- 
dence,^ it  is  otherwise  in  criminal ;  on  the  ground,  probably,  that 
anciently  they  were  deemed  of  no  determinate  worth,  and  thus 
was  established  a  rule  which  the  courts  could  not  afterward 
change.® 

§  774.  Domestlo  AnimalB  —  Fowls  —  (Enumerated).  —  Both  the 
foregoing  classes  are  distinguishable  from  domestic  animals  and 
fowls,  such  as  horses,  oxen,  sheep,  hens,  peafowls,^  turkeys,^  and 
the  like ;  which,  being  tame  in  their  nature,  are  subjects  of  lar- 
ceny on  precisely  the  same  grounds  as  other  personal  property.* 

§  775.  1.  What  a  Reclaiming.  —  Killing  a  wild  animal  is  re- 
claiming it,  so  that, — 

2.  The  Caroass,  —  if  fit  for  food,  is  the  subject  of  larceny .^^ 

3.  Oysters  In  Bed.  —  It  was  held  in  New  York  that  oysters 
planted  in  a  bed,  clearly  marked  out  in  a  bay  or  arm  of  the  sea, 
are  the  property  of  him  who  plants  them,  and  trespass  lies  against 
one  interfering  with  them,  though  the  spot  is  the  common  fishery 
of  all  the  inhabitants  of  the  town.^^  The  consequence  would  seem 
to  be  that  there  can  be  larceny  by  stealing  them,  and  so  the  New 
Jersey  tribunal  has  held.^ 


^  I  here  repeat  from  the  old  books. 
But  I  think  many  readers  will  agree  with 
me  that  an  American  black  or  gray  squir- 
rel is  admirably  *'  fit  for  food."  And  there 
are  other  animals  here  enumerated  con- 
cerning which  an  American  court  might 
with  great  propriety,  I  do  not  prophesy 
with  what  effect,  be  called  upon  to  re- 
verse the  old  doctrine. 

'  Dalton  Just.  c.  156,  f  7. 

*  Norton  r.  Ladd,  5  N.  H.  203,  20  Am. 
D.  573. 

^  Warren  v.  S.  1  Greene,  Iowa,  106. 

^  Rex  V.  Searing,  Russ.  &  Ry.  350; 
Norton  v.  Ladd,  5  N.  H.  203 ;  Warren  v. 
S.  1  Greene,  Iowa,  166;  Dalton  Just.  c. 
156,  I  7;  1  Hale  P.  C.  512.  That  the 
owner  of  a  dog,  for  instance,  may  main- 
tain against  a  trespasser  an  action  for  its 
TBlne,  is  well  settled.  Wheatley  v.  Harris, 
4  Sneed,  468,  70  Am.  D.  258 ;  S.  v.  Doe, 
79  Ind.  9, 21  Am.  R.  599 ;  Parker  v,  Mise, 
27  Ala.  480,  62  Am.  D.  776.  The  hitter 
case  holds  that  a  dog  is  a  species  of  prop- 


erty for  an  injury  to  which  an  action  may 
be  maintained,  and  it  is  not  necessary  the 
dog  should  be  shown  to  be  of  any  pecu- 
niary value,  —  the  court  referring  to  l)od- 
son  V.  Mock,  4  Dev.  &  B.  146,  32  Am.  D. 
677  ;  Perry  v.  Phipps,  10  Ire.  259,  51  Am. 
D.  387 ;  S.  ».  I^tham,  13  Ire.  33 ;  Wright 
V.  Ramscot,  1  Saund.  84 ;  2  Bl.  Com.  393, 
394;  Lentz  v.  Stroh,  6  S.  &  R.  34;  Kiug 
V.  Kline,  6  I>a.  318.  See  also  Vol.  I. 
§  1080. 

•  Hammond  on  Larceny,  pari.  ed.  p.  3.*^, 
pi.  66.    And  see  Vol.  I.  §  275. 

7  C.  V,  Beaman,  8  Gray,  497,  499. 

•  S.  V,  Turner,  66  N.  C.  618. 

•  Dalton  Juste.  156,  §  1 ;  1  Hale  P.O. 
511. 

10  Dalton  Just.  c.  156,  §  7 ;  S  Inst.  110; 
1  Hale  P.  C.  511. 

11  Fleet  V.  Hegeman,  14  Wend.  42. 

^  The  indictment  charged  the  defend- 
ant with  stealing  eighteen  bushels  of 
oysters,  of  the  value  of  eighteen  dollan, 
of  the  goods  and  chattels  of,  &c.    On  the 

451 


§776 


SPEanC  OFFENCES. 


[book 


4.  Fish  In  Tank,  fto.  —  Fish  confined  in  a  tank  or  net  are  suffi- 
ciently secured;  but  how,  in  a  pond,  is  a  question  of  doubt,^ 
which  seems  to  admit  of  answers  differing  with  the  circum- 
stances of  cases. 

§  776.  1.  Manual  Capture.  —  Besides  reclaiming  bj  killing  as 
already  mentioned,  and  by  taming  about  to  be  spoken  of,  a  third 
method  is  by  obtaining  a  physical  power  over  the  animal.  As  to 
which,  — 

2.  Chasing  Poac.  —  The  majority  of  the  New  York  Court  held, 
in  a  civil  cause,  that  one  who  hunts  a  fox  ^  acquires  in  it  no  prop- 
erty merely  by  the  pursuit ;  consequently,  if  another,  in  sight  of 
the  pursuer,  kills  and  takes  it,  no  action  will  lie.  The  doctrine 
was  that  he  must  bring  the  animal  within  his  control,  manifesting 
a  purpose  to  appropriate  it  to  his  own  use :  as,  where,  after  mor- 
tally wounding  it,  he  continues  the  chase ;  or  where  he  encom- 
passes it  with  nets  and  toils,  or  otherwise  intercepts  it,  so  as  to 
deprive  it  of  its  natural  liberty  and  render  escape  impossible. 
Livingston,  J.,  dissenting,  held*  that  ^^  a  person  who,  with  his 
hounds,  starts  and  hunts  a  fox  on  waste  and  uninhabited  ground, 
and  is  on  the  point  of  seizing  his  prey,  acquires  such  an  interest 
in  the  animal  as  to  have  a  right  of  action  against  another  who, 
in  view  of  the  huntsman  and  his  dogs  in  full  pursuit,  and  with 
knowledge  of  the  chase,  shall  kill  and  carry  him  away."  ^  In 
another  case  it  was  adjudged  that  if,  after  wounding  the  animal, 
and  continuing  tlie  pursuit  until  evening,  the  hunter  abandons 


trial,  the  jury  were  instructed  that  if  he 
felonioDsl/  took  the  same  oysters  which 
were  planted ;  if  they  could  be  easily  dis- 
tinguished from  others  in  the  sound ;  if 
they  were  planted  in  a  place  where  oysters 
did  not  naturally  grow ;  if  the  place  was  so 
marked  as  to  enable  persons  going  into 
the  sound  for  oysters  growing  there  natu- 
rally to  distinguish  these  and  know  they 
were  planted  and  held  as  private  property, 
and  were  not  natural  oysters  in  a  natund 
bed,  —  they  were  the  subject  of  larceny. 
This  instruction  was  held  to  be  correct, 
and  Green,  C.  J.  observed :  "  Oysters, 
though  usually  included  in  that  descrip- 
tion of  animals  [fera  naturce],  do  not  come 
within  the  reason  or  operation  of  the  rule. 
The  owner  has  the  same  absolute  property 
in  them  that  he  has  in  inanimate  things, 
or  in  domestic  animals.     Like  domestic 
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animals,  they  continue  perpetually  in  his 
occupation,  and  will  not  stray  from  his 
house  or  person.  Unlike  animals  fira& 
naturoRf  they  do  not  require  to  be  re- 
claimed and  made  tame  by  art,  industry, 
or  education,  nor  to  be  confined,  in  order 
to  be  within  the  immediate  power  of  the 
owner.  .  .  .  Under  our  laws,  there  may 
be  property  in  oysters  growing  natniaUy 
upon  the  land  of  another  person,  and 
which  the  owner  may  have  acquired  by 
purchase."  S.  v.  Taylor,  3  Dutcher,  117, 
119,  120,  72  Am.  D.  347. 

1  2  East  P.  C.  610;  3  Inst  110;  Dal- 
ton  Just  c.  156,  §  2;  Reg.  v.  Steer, -6 
Mod.  183 ;  Hondson's  Case,  2  East  P.  C 
611,612. 

s  Bishop  Non-Con.  Law,  §  1248. 

*  Pierson  v.  Post,  3  Caines,  175,  S  Am. 
D..264. 
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the  ground,  though  his  dogs  contiuue  on,  he  acquires  in  it  no 
property.^ 

§  777.  Capturing  Bees.  —  Marking  a  tree  wherein  are  wild  bees 
is  clearly  not  a  reclaiming  of  them;^  and  even  a  confining  of 
them  in  the  tree  has  been^  adjudged  insufficient.  They  must  at 
least  be  hived  and  removed  before  there  can  be  larceny  of 
them.^ 

'     §  778.   "Whale.  —  Among  whale  fishermen,  if  a  whale  is  killed, 

^anchored,  and  left  with  marks  of  appropriation,  it  is  the  property 

of  the  captors.     And  though  it  should  then  drag  from  its  first 

anchorage  and  be  found  by  the  crew  of  another  vessel,  neither 

by  usage  nor  law  is  the  property  of  its  captors  in  it  divested.* 

§  779.  1.  Taming.  —  Another  and  sufficient  method  of  reclaim- 
ing a  wild  animal  is  to  tame  it,  thus  obtaining  over  it  a  mental 
control,  which  is  as  good  in  law  as  a  physical.     Thus,  — 

2.  Pigeons  in  a  Dovecot,  —  to  which  they  return  every  night  to 
roost,  are  subjects  of  larceny.^    And  — 

3.  straying  away  whUe  Tame.  —  In  civil  jurisprudence,  it  has 
been  held  that  trover  lies  for  wild  geese  which,  having  been 
tamed,  have  strayed  away  without  regaining  their  natural  lib- 
erty.^ On  the  other  hand,  the  Massachusetts  Court  has  denied 
that  larceny  can  be  committed  of  doves,  unless  found  on  the 
owner's  premises.^  Probably  the  true  view  is  that  the  defendant 
must  know  the  animal  to  have  been  reclaimed,  else  he  could  not 
intend  to  steal  it;^  the  indictment  must  set  forth  that  it  was 
reclaimed,^  or  that  it  was  tame ;  ^^  but  further  than  this,  in  the 
language  of  Hammond,  who  seems  to  have  given  the  subject  a 
pretty  careful  examination,  '^  in  animals  fercB  naturce  and  fit  for 


1  Buster  v.  Newkirk,  20  Johns.  75. 
Bight  of  Hunting.  —  In  this  country, 
the  common-law  right  to  hunt  for  ani- 
mals/^r^e  naturce f  in  the  uncultivated  and 
unenclosed  grounds  of  another,  is  recog- 
'  nized.  McConico  r.  Singleton,  2  Mill, 
244;  Broughton  v.  Singleton,  2  Nott  & 
McC.  338.  For  an  exposition  of  the 
doctrine  as  to  hoth  hunting  and  fishing, 
see  Bishop  Non-Con.  Law,  §  1242-1257. 

*  Gillet  V,  Mason,  7  Johns.  16.  And 
see  Ferguson  v.  Miller,  1  Cow.  243,  13 
Am.  D.  519 ;  Idol  v,  Jones,  2  Dev.  162. 

*  Wallis  V,  Mease,  3  Binn.  546 ;  ante, 
S  771  (2). 

*  Taber  v,  Jesmj,  I  Spragne,  315. 


»  Rex  V,  Brooks,  4  Car.  &  P.  131 ; 
Keg.  r.  Cheafor,  8  Eng.  L.  &  £q.  598,  2 
Den.  C.  C.  361,  5  Cox  C.  C.  367,  15  Jur. 
1065. 

«  Amory  v.  Flyn,  10  Johns.  102,  6  Am. 
D.  316. 

T  C.  V,  Chace,  9  Pick.  15,  19  Am.  D. 
348.  And  see  1  Hawk.  P.  C.  Curw.  ed. 
p.  149,  §  40,  41. 

^  Hammond  on  Larceny,  pari.  ed.  p.  36, 
pi.  70;  3  Inst.  110;  1  Hale  P.  C.  511. 

»  Bex  V.  Rough,  2  East  P.  C  607.  And 
see  Reg.  v.  Cox,  1  Car.  &  K.  494. 

10  Reg.  V.  Cheafor,  8  Eng.  L.  &  Eq.  598, 
5  Cox  C.  C.  367,  2  Den.  C.  C  361. 
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food,  the  ownership  when  reclaimed  continues  notwithstanding 
any  loss  of  possession ;  and  these,  therefore,  notwithstanding  the 
loss,  are  the  subjects  of  larceny."  ^    As  to  — 

4.  The  Toong.  —  The  taming  of  wild  animals  does  not  extend 
to  their  young,  which  must,  it  seems,  be  under  the  owner's  physi- 
cal restraint,  or  theft  cannot  be  committed  of  them.^    Still,  — 

5.  Pheasants  —  reared  by  hens,  and  never  wild,'  and  young 
pheasants  hatched  by  a  hen  and  under  its  care,  though  in  a  field 
at  a  distance  from  the  dwelling-house,^  are  subjects  of  larceny. 

§  780.  1.  Dead  Human  Bodies  —  are  not  property,  therefore 
larceny  cannot  be  committed  of  them.*    But  — 

2.  Clothes  —  Shroud.  —  It  can  be  of  clothes  found  upofl  a 
corpse,®  or  of  the  shroud.^ 

§  781.  1.  Things  obtained  by  Wrong.  —  It  is  larceny  to  steal 
from  a  thief  the  stolen  goods ;  ^  and  generally,  whatever  is  pro- 
duced by  wrong  is  the  subject  of  this  offence  the  same  as  are  the 
products  of  right.     Thus, — 

2.  niegai  Mail  Matter.. —  Larceny  from  the  post-office  maybe 
committed  of  matter  not  by  law  mailable.^    So,  — 

8.  Violations  of  Liquor  Laws.  —  Money  received  for  intoxicating 
liquor,  sold  in  violation  of  a  statute,  may  be  stolen  the  same  as 
any  other  money .^^  And  liquor  purchased  to  be  so  sold,  contrary 
to  a  forbidding  statute,  is  within  the  same  doctrine.^^  Like- 
wise, — 

4.  Qaming  Cheoks.  —  It  has  been  held  that  larceny  can  be 
committed  of  ^^  checks  kept  and  used  for  gambling  contrary  to 
a  statute."  ^ 


1  Hammond  on  Larceny,  pari.  ed.  p. 
86,  pi.  69,  referring  to  3  Inst.  110;  Lamb. 
271 ;  Crompt.  33  6;  Fnlton  de  Pace,  131 ; 
Dalton  Jnst  350;  1  Hale  P.  C.  511. 

2  1  Hale  P.  C.  511. 

*  Reg.  V.  Head,  1  Post.  &  F.  350. 

*  Reg.  V.  Cory,  10  Cox  C.  C.  23 ;  Reg. 
V,  Gamham,  8  Cox  C.  C.  451,  2  Post.  &  P. 
347. 

fi  2  East  P.  C.  652 ;  12  Co.  106,  Eraser's 
note. 

«  Wonson  v,  Sajward,  13  Pick.  402, 23 
Am.  D.  691. 

7  Haynes's  Case,  12  Co.  113 ;  s.  c.  nom. 
Hain's  Case,  3  Inst.  110 ;  1  Hale  P.  C  515; 
1  Hawk.  P.  C.  Curw.  ed.  p.  150,  §  46. 

8  1  Hale  P.  C.  507. 
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*  U.  S.  V.  RandaU,  Deady,  524. 

w  C.  i;.  Rourke,  10  Cnsh.  397;  a  v. 
May,  20  Iowa,  305,  309. 

"  C.  V.  Coffee,  9  Gray,  189 ;  S.  v.  May, 
20  Iowa,  305. 

"  Bales  V,  S.  3  W.  Va.  685.  Said 
Brown,  President :  "  That  they  coald  not 
have  been  recovered  by  action,  is  clear  on 
the  general  principle  that  no  court  would 
lend  its  aid  to  the  gailty  keeper  or  owner 
to  recover  his  illegal  articles.  And  the 
case  of  Spalding  v.  Preston,  21  Vt.  9, 
50  Am.  D.  68,  is  directly  in  point.  But 
still,  the  question  recurs  whether  larceny 
can  be  committed  of  such  prohibited 
things.  And  to  hold  that  it  could  not 
would  be  to  run  the  hazard  of  enconrag- 


CHAP.  XXV.]  LARCENY,  SIMPLE.  §  784 

U.   The  Property  of  which  Larceny  under  Statyte%  may  be 

committed,^ 

§  782.  1.  Oeneral  Result.  —  By  one  form  of  provision  or 
another,  the  statutes  in  our  States  have  extended  the  bounda- 
ries of  this  offence  to  things  not  the  subjects  thereof  at  the 
common  law.  So  that  in  most  of  the  States  whatever  is  of 
practical  value  is  placed  under  the  protection  of  the  laws  against 
larceny.     Thus,  — 

2.  statutory  Forms.  —  Sometimes  the  extension  is  made  by 
words  broad  enough  to  cover  also  the  common-law  subjects  of 
larceny,  sometimes  by  specific  statutes  providing  punishment  for 
the  stealing  of  particular  classes  of  things  to  which  the  common- 
law  larceny  does  not  extend,  and  sometimes  the  stealing  of  a  par- 
ticular thing  within  the  common  law  is  singled  out  and  placed 
under  a  special  penalty.    To  illustrate,  — 

§  782  a.  1.  "Goods  and  Chattels."  —  An  Indiana  statute  pro- 
vides a  punishment  for  stealing  ^^  goods  and  chattels."  And  it  is 
held  to  include  not  only  the  personal  goods  of  the  common-law 
offence,  but  such  others  as  bank-bills.*    Again, — 

2.  "  Anything  of  Value  "  —  is  the  term  in  an  Ohio  statute.  And 
another  section  directs  that  it  shall  include  '^  things  which  savor  of 
the  realty,  and  are  at  the  time  they  are  taken  a  part  of  the  free- 
hold, whether  they  are  of  the  substance  or  produce  thereof  or 
afiixed  thereto,  although  there  be  no  interval  between  the  time  of 
severing  and  the  taking  away."  Therefore  the  felonious  taking 
and  carrying  away  of  manure  which  savored  of  the  realty  was  ad- 
judged to  be  larceny.*    In  terms  more  minute,  — 

§  783.  Realty  —  Fjbetnres  —  Muniments  of  Title.  —  We  have 
statutes  against  the  larceny  of  fixtures,  of  lead  and  other  things 
incorporated  into  buildings,^  of  writings  relating  to  real  estate,^ 
and  of  other  things  parcel  of  the  realty.® 

§  784.  Growing  Grain,  Grass,  Cotton,  &o.  —  are  in  many  of  our 
States  and  in  varying  forms  of  words,  made  the  subjects  of  this  of- 

ing   larceny  by  diflconraging    gaming/'  Hex  t*.  Richards,  Rbbs.  &  Ry.  28 ;  Reg.  v. 

p.  687.  Gooch,  8  Car.  &  P.  293  ;  Rex  v.  Nixon,  7 

1  Compare  with  Stat.  Crimes,  |  409-  Car.  &  P.  442 ;  S.  v.  Stone,  I  Vroom,  299 ; 

429.  Reg.  V,  Jones,  Dears  &  B.  555, 7  Cox  C.  C. 

<  Garfield  v.  S.  74  Ind.  60.  498. 

*  Ball  V.  White,  39  Ohio  St.  650.  *  Rex  r.  John,  7  Car.  &  P.  324. 

*  Rex  V,  Worrall,  7  Car.  &  P.  516 ;         •  P.  i;.  Salvador,  71  Cal.  15. 

465 


§785 


SPECIFIC  OFFENCES. 


[book 


fence.^  Under  the  provision  **  take  from  any  field,  etc.,  any  cot- 
ton, corn,  rice,  or  other  grain  fraudulently,"  etc.,  it  was  adjudged 
to  be  larceny  to  take  com  growing  in  the  field  and  not  previously 
severed  from  the  soil.^  Likewise  are  peas  within  the  words 
"  other  grain."  • 

§  785.  1.  Glioses  In  Action  —  (BDamerated).  —  The  most  im- 
portant of  these  enactments  make  chases  in  action^  records,  re- 
ceipts, and  various  similar  things  the  subjects  of  larceny.  In 
other  connections  are  explained  the  meanings  of  such  words  as 
"order,"*  ^' warrant^^ ^  ^reque$t^^^  ^promusory  note^**''  ^'hiU  of 
exchange,^* ®  "  bank-billyh  or  "  barik-noUy^ *  "  undertaking^^ ^  "  re- 
ceipt j^  ^^  and  "  acquittan^e.^^  ^    We  have  also  such  terms  as  "  valvr 


1  Dir.  &  P.  §  598-600 ;  S.  v,  Washing- 
ton, 26  S.  C.  604 ;  S.  v.  King,  98  N.  C. 
648;  S.  V.  Copeland,  86  N.  C.  691 ;  S.  v. 
Bragg,  86  N.  C.  687;  Lyon  v,  S.  61  Ala. 
224. 

*  8.  V.  Stepbennon,  S  Bailey,  334. 
There  is  a  preamble  which  aids  this  con- 
struction, but  the  court  thought  it  not 
necessary  to  the  result.  A  later  revision 
of  the  South  Carolina  statutes  has  the 
words :  "  Whoever  shall  steal  from  the  field 
any  grain  or  cotton,  whether  severed  from 
the  soil  or  not,  shall,"  &c.  S.  v.  Wash- 
ington, 26  S.  C.  604.  And  in  this  case 
Simpson,  C.  J.  said  that  in  S.  v,  Shuler,  19 
S.  C.  140, 142,  this  act  was  construed  **  to 
apply  to  the  taking  of  the  particular  kind 
of  property  mentioned  in  the  act  from  the 
field  before  it  is  gathered  by  the  owner,  and 
not  to  the  taking  of  said  property  simply 
because  it  happened  to  be  in  the  Jield,  the 
object  of  the  act  being  to  protect  field 
crops  until  they  were  gathered  and  housed, 
or  at  least  severed  and  harvested.  And 
with  this  view,  the  offence,  without  regard 
to  the  value  of  the  property  taken,  was 
made  a  felony,  with  a  heavy  punishment 
annexed,  making  no  distinction  on  account 
of  the  value,  as  petit  and  grand  larceny." 
Therefore  on  an  indictment  under  this 
statute  there  cannot  be  a  conviction  of 
petit  larceny,    p.  606. 

»  S.  V.  Williams,  2  Strob.  474. 
«  Stat.  Crimes,  §  325-331,  335;  ante, 
§  560 ;  Rex  v.  Hart,  6  Car.  &  P.  106. 

*  Stat.  Crimes,  §  325,  326,  332,  333, 
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335 ;  ante,  §  560 ;  Reg.  t;.  Morrison,  BeU 
C.  C.  158,  8  Cox  C.  C.  194. 

«  Stat.  Crimes,  §  325,  326,  334,  335 ; 
ante,  §  560. 

7  Stat.  Crimes,  §  336 ;  ante,  §  561 ; 
Culp  V,  S.  1  Port  33,  26  Am.  D.  357 ; 
Rex  V,  Phipoe,  2  Leach,  673,  2  East  P.  C. 
699 ;  Wilson  v.  S.  1  Port.  118;  P.  r.  Call, 

1  Denio,  120,  43  Am.  D.  655 ;  P.  v.  Cook, 

2  Par.  Cr.  12. 

8  Stat.  Crimes,  §  338;  ante,  §  562; 
Rex  V,  Aickles,  1  Leach,  294,  2  East  P.  C. 
675 ;  Rex  v,  lUrt,  6  Car.  &  P.  106. 

•  Stat.  Crimea,  §  337 ;  Pomeroy  ».  C.  2 
Va.  Cas.  342 ;  S.  v.  Tillery,  1  Nott  &  McC. 
9;  a  v.  CasadoB,  1  Nott  &  McC.  91 ;  Syl- 
vester V.  Girard,  4  Rawle,  185;  Spangier 
V,  C.  3  Binn.  533 ;  McDonald  v.  S.  8  Misso. 
283 ;  Rex  r.  Mead,  4  Car.  &  P.  535;  Cnlp 
V.  S.  1  Port.  33 ;  P.  ».  Kent,  1  Doug.  Mich. 
42;  S.  V.  Allen,  R  M.  CharL  518;  C.  v. 
Rand,  7  Met.  475,  41  Am.  D.  455 ;  S.  p. 
Dobson,  3  Harring.  Del.  563 ;  S.  v.  Smart, 
4  Rich.  356,  55  Am.  D.  683 ;  P.  v.  Wiley, 

3  HiU,  N.  Y.  194,  211 ;  Rex  p.  Vyse,  1 
Moody,  218;  Rich  r.  S.  8  Ohio,  111 ;  Cam- 
mings  V.  C  2  Va.  Cas.  128 ;  Johnson  v,  P. 

4  Denio,  364;  Low  v.  P.  2  Par.  Cr.  37. 
And  see  Starkey  v.  S.  6  Ohio  St  266. 

i<>  Stat.  Crimes,  §  339 ;  ante,  §  563. 

11  Stat.  Crimes,  §  341, 342 ;  ante,  §  564 ; 
P.  V.  Loomis,  4  Denio,  380 ;  Reg.  v,  Framp- 
ton,  2  Car.  &  K.  47 ;  Reg.  v.  Rodway,  9 
Car.  &  K.  784;  C.  v.  Williams,  9  Met 
273 ;  Huddleston  v.  S.  11  Tex.  Ap.  22. 

^  Stat.  Crimes,  §  343 ;  ante,  §  565. 
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able  security, ^^ ^  ^ security  for  money y^ *  and  " draft,^ ^  —  not  re- 
quiring extended  explanations  here. 

2.  other  Enumerated  Things- — are  such  as  ^^ goods  and  chaU 
telSy^^  ^^ money y^^  '^securities  and  effectSy^^  ^'deeds,^'^  '^ personal 
goodSy^  ^  " personal  property y^  •  "  book  of  accounts^^  ^^  " post- 
Utter  y^'^  and  ^'recordy^^  —  the  explanations  whereof  appear  in 
"Statutory  Crimes"  and  other  places. 

3.  A  "  Vouoher/' —  within  the  New  Jersey  statute,  is  any  instru- 
ment which  attests,  warrants,  maintains,  bears  witness.^^ 

4.  A  RaUroad  Ticket  —  is  within  the  statutory  words,  "  any  in- 
strument or  writing  whereby  any  demand,  right,  or  obligation  is 
created,  ascertained,  increased,  extinguished,  or  diminished,  or 
any  other  valuable  writing."  ^* 

§  786.  1.  Interpretation.  —  In  the  construction  of  these  statutes, 
the  rules  of  common-law  larceny  are  to  be  applied.^    Thus, — 

2.  Oennine  —  Valae.  —  The  chose  in  action  must  be  genuine, 
and  of  some  value  as  such,  or  at  least  must  pass  for  value.^ 
Yet  — 

3.  Forbidden  by  Law.  —  Though  the  law  forbids  it  to  be  is- 


i  Stat.  Crimes,  §  217,  340;  Reg.  o. 
Heath,  2  Moody,  33;  Rex  v.  Yates,  1 
Moody,  170;  Rex  v.  Hart,  6  Car.  &  P. 
106 ;  Rex  r.  Vyse,  1  Moody,  218 ;  Reg.  v. 
Smith,  Dears.  561 ;  Reg.  v.  Lowrie,  Law 
Rep.  1  C.  C.  61, 10  Cox  C.  C.  388. 

«  Reg.  p.  Williams,  6  Cox  C.  C.  49 ; 
Reg.  V,  Bowerman,  1891, 1  Q.  B.  112, 17 
Cox  C.  C.  151. 

<  Rex  V,  Pooley,  Russ.  &  Ry.  12, 8  B.  & 
P.  311 ;  Reg.  v.  West,  Dears.  &  B.  109. 

*  Stat.  Crimes,  §  344,  345 ;  ante,  §358, 
782  a  (1 ) ;  Rex  v.  Mead,  4  Car.  &  P.  535 ; 
P.  V.  Kent,  1  Dong.  Mich.  42 ;  Rex  v.  Vyse, 
1  Moody,  218. 

»  Stat.  Crimes,  §  346 ;  ante,  §  357, 482. 

0  Stat.  Crimes,  §  217, 340 ;  ante,  §  359 ; 
Rex  V.  Aslett,  1  New  Rep  1, 2  Leach,  958, 
Buss.  &  Ry.  67. 

7  Stat.  Crimes,  §  340;  ante,  §  567. 

>  Stat  Crimes,  §  344 ;  U.  S.  v.  Moulton, 
5  Mason,  535. 

*  P.  r.  Loomis,  4  Denio,  380. 
^  Cv,  Williams,  9  Met  273. 

u  Reg.  V,  Mence,  Car.  &  M.  234,  as  to 
the  words  "shall  steal  from  or  ont  of  a 
post-letter,  any  chattel  or  money ; "  Rex 


V.  Howatt,  2  East  P.  C.  604;  Reg.  v. 
Wynn,  1  Den.  C.  C.  365,  Temp.  &  M.  32, 
3  New  Sess.  Cas.  414, 13  Jur.  107 ;  Reg.  v. 
Shepherd,  Dears.  606. 

"  Wilson  17.  S.  5  Pike,  513. 

1*  S.  V:  Hickman,  3  Halat.  299. 

^^  Millner  v.  S.  15  Lea,  179.  And  see 
farther  as  to  the  larceny  of  railroad  tick- 
ets, S.  V.  Hill,  1  Houst.  Crim.  420. 

1*  Rex  V.  John,  7  Car.  &  P.  324 ;  S.  v, 
Braden,  2  Tenn.  68 ;  S.  r.  Wisdom,  8  Port. 
611;  Vaughn  v.  C.  10  Grat  758;  P.  v. 
Call,  1  Deuio,  120,  43  Am.  D.  655 ;  Stat 
Crimes,  §  139-141,  146. 

w  Pomeroy  v.  C.  2  Va  Cas.  342 ;  S.  v. 
Tillery,  1  Nott  &  McC.  9 ;  S.  v.  Casados, 
1  Nott  &  McC.  91 ;  Rex  v.  Pooley,  Riiss. 
&  Ry.  12,  3  B.  &  P.  311 ;  McDonald  v.  S. 
8  Misso.  283 ;  Rex  v.  Mead,  4  Car.  &  P, 
535 ;  Culp  V.  S.  1  Port.  33,  26  Am.  D.  357 ; 
Wilson  V.  S.  1  Port.  118 ;  S.  u.  Allen,  R.  M. 
Charl.  518 ;  C.  v.  Rand,  7  Met  475,  41 
Am.  D.  455 ;  S.  t;.  Dobson,  3  Harring.  Del. 
663 ;  S.  V.  Hand,  3  Harring.  Del.  564 ;  S.  v. 
Smart,  4  Rich.  356,  55  Am.  D.  683 ;  John- 
son V.  P.  4  Denio,  364 ;  Low  v.  P.  2  Par. 
Cr.  37 ;  S.  v.  Loomis,  27  Minn.  521. 
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sued,  it  is  not  always  void;  and  when  it  is  not,  —  as,  if  it  binds 
the  parties,  —  the  stealing  of  it  will  be  within  the  statute.^ 

§  787.  1.  Delivery.  —  A  debtor,  who  by  pretending  he  was  about 
to  pay  procured  his  creditor  to  sign  a  receipt,  then  without  paying 
took  it  away  fraudulently,  was  held  not  to  have  committed  larceny 
of  it;  because  it  had  not  acquired  value  by  delivery.*  And  a 
promissory  note,  which  has  not  passed  from  the  hands  of  its 
maker,  is  not  within  statutes  against  the  stealing  of  promissory 
notes.^ 

2.  Duress.  —  To  compel  one,  by  threats  and  duress,  to  write  and 
deliver  a  promissory  note  is  not  to  steal  it.*    But  — 

8.  Redeemed  Bank-bills  —  in  the  hands  of  the  agents  of  the 
bank  may  be  the  subjects  of  statutory  larceny;  for  besides  the 
paper  being  of  value  to  the  bank, "  a  consideration  of  more  im- 
portance is  that  notwithstanding  the  bills  were  stolen,  yet  on 
being  passed  to  a  hona-fide  holder  the  bank  would  have  been  bound 
to  him  for  the  payment  of  them,  in  the  same  manner  as  if  they 
had  not  been  redeemed."  * 

III.    The  Ownership  of  the  Property. 

§  788.  1.  In  "  Criminal  Procedure "  —  are  stated  the  rules  for 
determining  in  whom  the  indictment  shall  lay  the  ownership  of 
the  stolen  things.'    Aside  from  what  is  there  laid  down,  — 

2.  Property  and  Ownership  —  are  inseparable.  So  that  a  thing 
to  be  the  subject  of  larceny  must  have  an  owner  in  fact ;  '*  though 
doubtless  he  may  be  unknown  to  the  thief,  as  he  certainly  may  be 
to  the  grand  jury  who  indict  him.® 


1  Ante,  §  768 .  Sylvester  v.  Oirard,  4 
Rawle,  185  ,  Starkey  v,  S.  6  Ohio  St.  266. 
See  Rex  v.  Yates,  1  Moody,  170;  Cnlp  v, 
S.  I  Port.  33,  26  Am.  D.  357 ;  Rex  v. 
Pooley,  3  B.  &  P.  315,  RusB.  &  Ry.  31 ; 
ante,  §  538,  539.    And  see  ante,  §  781. 

*  P.  w.  Loomis,  4  Denio,  380.  8.  p., 
perhaps,  Reg.  v  Frampton,  2  Car.  &  K. 
47.  Reg.  V.  Rod  way,  9  Car.  &  P.  784, 
might  seem  opposed  but  for  the  fact  that 
the  indictment  was  for  stealing,  not  the 
receipt,  but  the  piece  of  paper  on  which 
it  was  written  See  ante,  §  768 ;  Reg.  v. 
Smith,  2  Den.  C.  C.  449,  9  Eng.  L.  &  Eq. 
532  And  see  the  observations  in  Reg.  v. 
Frampton,  here  cited. 
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»  Wilson  V.  S.  1  Port.  118.  Yet  the 
maker  of  a  delivered  promissory  note 
commits  larceny  if  he  purloins  it  from 
the  holder.  P.  v.  Call,  1  Denio,  120,  43 
Am.  D.  655.  See,  also,  P.  v.  Mackinley, 
9  Cal.  250. 

«  Rex  V,  Phipoe,  2  Leach,  673,  2  East 
P.  C.  599. 

*  C.  V.  Rand,  7  Met.  475, 476, 41  Am.  D. 
455.  And  see  P.  v.  WUey,  3  HiU,  N.  Y. 
194,  211;  Rex  v,  Vyse,  I  Moody,  218; 
Rex  V.  Ransom,  Ross.  &  Ry.  232, 2  Leach, 
1090 ;  Reg.  v.  West,  Dears.  &  B.  109. 

«  Crim.  Pro.  IL  §  718-726. 

T  1  Hale  P.  C.  512. 

6  1  Gab.  Crim.  Law,  602. 
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§  789.  1.  Another's.  —  According  to  our  definition  of  larceny, 
the  thing  stolen  must  be  "  another's."  ^    But  — 

2.  General  or  Bpeoial  Ownersbip.  —  The  law  recognizes  in  things 
personal  two  kinds  of  ownership,  general  and  special.  Therefore 
an  article  may  be  stolen  from  one  who  is  either  the  general  or 
special  owner  of  it.^    For  instance,  — 

3.  Bailee.  —  Goods  in  the  hands  of  a  bailee  may  ordinarily  be 
described  in  the  indictment  as  either  the  bailee's  ®  or  bailor's,*  at 
the  election  of  him  who  draws  it ;  that  is,  each  may  be  deemed  the 
owner  within  the  law  of  larceny.    And  — 

4.  An  Infant's  Clothing  —  may  ordinarily  be  alleged  to  belong 
to  the  infant  *  or  the  father,^  according  to  such  election.     So  — 

5.  Goods  stolen  from  a  Thief  —  may  be  charged  to  have  been 
either  the  thief  s  or  the  true  owner's.^    Hence,  — 

§  790.  1.  stealing  own  Goods. — It  follows  from  these  views 
that  if  a  man  feloniously  takes  his  own  goods  from  the  possession 
of  a  special  owner  who,  as  against  such  general  owner,  has  the 
right  to  retain  them  for  some  benefit  to  himself  or  another  whom  he 
represents,  he  commits  larceny  of  them.®  This  "  doctrine,"  says 
an  eminent  English  author,  '^  has  kept  its  place  in  our  text-books, 
but  I  doubt  if  it  has  ever  been  acted  upon."®  In  the  United 
States,  it  has  often  been  acted  upon,  as  shown  by  numerous  cases 
in  our  reports.    To  illustrate,  — 

2.  Injury  to  Bailee.  — "  If  A,"  says  East,  "  bail  goods  to  B, 
and  afterwards,  animo  furandiy  steal  them  from  him,  with  de- 


^  Ante,  §  758  and  note. 

«  Crim.  Pro.  II.  §  720 ;  ante,  §  758, 
note,  par.  19;  I  Hale  P.  C.  513;  2  East 
P.  C.  652;  Langford  r.  S.  8  Tex.  115;  S. 
V.  Furlong,  19  Me.  225;  Gotlin  v.  S.  39 
TejL  130;  Moseley  u.  S.  42  Tex.  78 ;  8.  v. 
Mullen,  30  Iowa,  203 ;  C.  v.  Sullivan,  1 04 
Mass.  552 ;  P.  v.  McDonald,  43  N.  T.  61 ; 
S.  r.  Stephens,  32  Tex.  155;  Turner  v.  S. 
7  Tex.  Ap.  596;  Burt  v.  S.  7  Tex.  Ap. 
578 ;  S.  r.  Pitts,  12  S.  C.  180 ;  Gaines  t;.  S. 
4  Tex.  Ap.  330 ;  Crockett  v.  S.  5  Tex.  Ap. 
526. 

*  Reg.  V,  Bird,  9  Car.  &  P.  44 ;  jonee 
V,  S.  13  Ala.  153 ;  Reg.  v.  Jones,  2  Moody, 
293;  S.  r.  Wisdom,  8  Port.  511. 

«  Reg.  r.  Vincent,  2  Den.  C.  C.  464,  9 
£ng.  L.  &  Eq.  .548. 

ft  S.  v.  Koch,  4  Harring.  Del  570. 


>  Reg.  V,  Hughes,  Car.  &  M.  593;  2 
East  P.  C.  654 ;  1  Gab.  Crim.  Law,  600. 

7  Ward  V.  P.  8  Hill,  N.  Y.  395,  6  HiU, 
N.  Y.  144.  See  S.  v.  Somerville,  21  Me. 
14,  38  Am.  D.  248. 

*  P.  V.  Long,  50  Mich.  249 ;  Adams  v. 
8.  16  Vroom,  448 ,  Conuell  t;.  S.  2  Tex. 
Ap.  422.  In  Taylor  v.  S.  7  Tex.  Ap.  659, 
661,  the  doctrine  is  stated  thus :  "  At  com- 
mon law,  the  taking  of  one's  own  goods 
cannot  be  larceny  unless  they  were  in  the 
hands  of  a  bailee,  and  the  taking  had  the 
effect  of  charging  the  bailee  with  their 
value.''  Referring  to  2  Russ.  Crimes,  10; 
1  Hale  P.  C.  513 ;  Palmer  v.  P.  10  Wend. 
165,  25  Am.  D.  551  ;  P.  v.  Stone,  16  Cal 
369 ;  P.  V.  Thompson,  34  Cal.  671 ;  Spivey 
V.  S.  26  Ala.  90. 

9  3  Stephen  Hist.  Crim.  Law,  138. 
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sign  probably  to  charge  him  with  the  value,  .  •  •  the  felony  is 
complete."  * 

3.  Gk>oda  oommitted  to  Servant.  —  East  adds,  that  ^'  if  A  send 
his  servant  with  money,  and  afterwards  waylay  and  rob  him,  with 
intent  to  charge  the  hundred,"  he  commits  larceny.*  This  doc- 
trine is  hardly  maintainable  in  principle;  because  every  indict- 
ment for  larceny  must  lay  the  ownership  in  either  a  general  or 
special  owner,^  and  in  these  cases  it  must  be  in  the  special  owner, 
yet  in  the  law  of  larceny  a  servant  intrusted  with  goods  is  only 
regarded  as  custodian,  while  the  possession  remains  in  the  master, 
and  an  indictment  for  stealing  them  cannot  allege  the  ownership 
to  be  in  the  servant.* 

§  791.  1.  Goods  attached.  —  Where  goods  are  seized  on  mesne 
process  or  in  execution  by  an  officer,  the  latter  becomes  a  special 
owner,  and  the  general  owner  may  commit  larceny  of  them. 
Thus,  some  articles  having  been  levied  on  by  a  constable,  the 
owner  took  them  from  his  possession,  accused  him  of  having 
wrongfully  appropriated  them,  and  sued  him  for  their  value; 
thereupon  the  court  sustained  against  this  owner  an  indictment 
for  larceny,  the  property  being  alleged  to  be  the  constable's.* 
Moreover,  — 

2.  The  Intent,  —  which  the  law  requires  in  larceny,  must  com- 
bine with  the  trespass  in  these  cases  the  same  as  in  any  other.® 
So  that  the  English  judges  were  divided  on  the  question  whether 
one  commits  larceny  of  his  own  goods  where  his  intent  and  the 
effect  of  his  act  are  simply  to  defraud  the  crown  of  revenue  J  In 
Massachusetts,  on  an  indictment  of  the  general  owner  for  larceny 
of  his  goods  from  an  attaching  officer,  the  defence  was  permitted 


I  2  East  P.  C.  654 ;  1  Gab.  Crim.  Law, 
600 ;  I  Hale  P.  C.  513 ;  3  Inst.  110 ;  P.  v, 
Thompson,  34  Cal.  671.  See  C.  v.  Tobin, 
2  Brews.  570;  Crim.  Pro.  II.  §  720,  721. 
So,  In  Civil  Jurisprudenoet  —  one  to 
whom  property  subject  to  a  lien  —  as,  for 
instance,  for  freight  —  is  committed  with 
directions  not  to  relinquish  it  until  the 
lien  is  discharged,  may  maintain  trespass 
against  the  general  owner,  who,  with 
knowledge  of  these  facts,  takes  it  with- 
out  permission,  and  without  discharging 
the  lien.  Cowing  v.  Snow,  11  Mass.  415. 
And  see  Rue  v.  Perry,  63  Barb.  40. 
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'  2  East  P.  C.  654.    And  see  the  other 
authorities  cited  in  the  last  note. 
'  Ante,  §788  (2),  789  (2). 

*  Crim.  Pro.  II.  §  720,  721.  And  see 
Krause  v,  C.  93  Pa.  418,  39  Am.  R.  762. 

»  Palmer  v.  P.  10  Wend.  165,  25  Am. 
D.  551 ;  8.  p.  S.  V,  Dewitt,  32  Mo.  571. 
See,  however,  S.  v.  Sotherlen,  Harper, 
414;  S.  V.  Mazyck,  3  Rich.  291.  And 
see  Brownell  v.  Manchester,  1  Pick.  232 ; 
Bond  V.  Padelford,  13  Mass.  394 ;  Inglee 
r.  Bosworth,  5  Pick.  498,  16  Am.  D.  419. 

•  P.  V.  Thompson,  34  Cal.  671 ;  S.  p. 
Dewitt,  32  Mo.  571. 

7  Bex  V.  Wilkinson,  Kuss.  &  R/.  470. 
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him  that  his  object  was,  not  to  charge  the  oflScer,  which  would 
have  made  larceny  of  the  transaction,  but  to  prevent  other  credi- 
tors from  placing  upon  them  additional  attachments.  This, 
*'  though  unlawful,  would  not  be  larceny."  Consequently  he 
might  prove  that  he  intentionally  left  with  the  officer  sufficient  to 
satisfy  the  claims  of  the  creditor  whose  attachment  was  already 
on  them.^ 

§  792.  Part  Owoer.  —  By  the  methods  we  are  considering,  a  man 
may  in  special  circumstances  commit  larceny  of  property  whereof 
he  is  part  owner,  even  by  taking  it  from  the  other  part  owner. 
But  ordinarily  it  is  not  a  trespass,  therefore  not  larceny,  thus  to 
convert  the  whole  of  the  thing  to  his  individual  use,  however 
wrongful  the  intent.* 

§  793.  Limit  of  Doctrine.  —  In  reason,  to  enable  one  to  commit 
larceny  of  goods  whereof  he  is  the  general  or  a  part  owner,  they 
must  be  in  the  possession  of  another  person  who  has  the  right  to 
retain  them  against  him,^  there  must  be  a  person  other  than  him- 
self whom  the  law  deems  also  an  owner,^  and  ordinarily  or  always 
the  person  in  possession  must  sustain  to  the  purloining  owner  such 
a  relation  as  to  be  legally  chargeable  with  the  loss  of  the  goods,  or 
at  least  to  have  a  right  of  action  in  his  own  name  against  a  third 
person  for  a  trespass  upon  them.^ 

IV.    The  Asportation. 

§  794.  1.  "  Carried  Away."  —  In  the  language  of  the  old  defi- 
nitions, to  complete  a  theft  the  thing  taken  must  be  "carried 
away."^    This  is  the  asportation  now  to  be  considered.  • 

2.  Defined.  —  To  constitute  asportation,  the  thief  must  obtain 
complete  control  of  the  thing,  and  thereupon  he  must  make  such 
a  removal  of  it  that  every  part  of  the  physical  substance  will 
have  changed  its  place,  but  it  is  immaterial  how  slightly,  or 
whether  or  not  it  is  taken  away  from  the  owner's  premises,  or  for 
how  brief  a  time  the  control  continues,  —  the  thing  during  such 

1  C.  i\  Greene,  111  Mass.  392.  Crim.  Law,  600;  Rex  v,  Bramlej,  Bass. 

«  Kirksey  r.  Fike,  29  Ala.  206 ;  Re^.  &  Ry.  478 ;  Reg.  i-.  Cain,  2  Moody,  204  ; 

r.  Webster,  Leigh  &  C.  77  ;  ^^f^.  v.  Bur-  Rex  r.  Webb,  1  Moody,  431 ;  McDaniel's 

gess,  Leigh  &  C.  299 ;  Holcombe  v.  S.  69  Case,  19  How.  St.  Tr.  745,  803 ;  Reg.  v. 

Ala.  218.  Watts,  2  Den.  C.  C.  14,  1  Eng.  L.  &  Eq. 

'  Ante,  I  790  (1).  658;   Reg.  v.  Webster,  Leigh  &  C.  77; 

4  Ante,  §  790  (3).  Reg.  v.  Bargess,  Leigh  &  C.  299. 

*  And  see  2  East  P.  C.  654 ;  1  Gab.  ^  Ante,  §  758,  note. 
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time  not  remaining  attached  either  to  the  soil  or  to  any  other  thing 
not  removed.^    Nothing  short  of  this  will  suflBcc.^    Thus,  — 

§  795.  1.  Control  Instantaneoiu.  —  If  the  thief  has  the  absolute 
control  of  the  thing  but  for  an  instant,  the  larceny  is  complete.' 
To  illustrate, — 

2.  instanoes.  —  Where  one  lifted  from  the  bottom  of  the  boot 
of  a  coach  a  bag  he  meant  to  steal,  but  was  detected  before  it  was 
completely  above  the  space  it  had  occupied,  yet  every  part  of  it 
having  been  raised  from  where  the  particular  pai*t  had  lain,  the 
asportation  was  held  to  be  sufficient.^  Likewise  there  was  ad- 
judged to  be  a  complete  larceny  where,  with  felonious  intent,  one 
seized  another's  pocket-book  in  the  pocket  of  his  vest,  and  before 
being  interrupted  lifted  it  about  three  inches  from  the  bottom  of 
the  pocket.*  But  the  asportation  was  not  sufficient  where  a  thief 
in  a  wagon  set  a  long  bale  on  its  end,  and  cut  the  wrapper  all  the 
way  down,  yet  was  apprehended  before  he  had  taken  anything 
out  of  the  bale.^  And  merely  to  turn  over  on  its  side  a  barrel  of 
turpentine,  which  stood  on  its  end,  is  not  an  adequate  asportation 
of  it,  to  constitute  larceny .^  But  the  true  reason  for  this  would 
seem  to  be  that  while  the  upsetting  of  the  barrel  changed  the 
position  of  every  part  of  the  physical  substance,  it  left  the  thiePs 
physical  control  of  it  imperfect.^    As  to  which,  — 

8.  Control  imperfeot.  —  No  imperfect  control,  whether  brief  or 
protracted,  will  suffice.®    Thus, — 

4.  Instances.  —  Where  goods  in  a  shop  were  tied  to  a  string 
attached  at  one  end  to  the  counter,  a  thief  who  carried  them  as 
far  away  as  the  string  would  permit  was  held  not  to  have  com- 
mitted larceny  of  them,  because  of  their  being  thus  attached.^ 


1  Rex  V,  Rawlins,  2  East  P.  C.  617  ;  S. 
V,  Wilson,  Coxe,  439,  I  Am.  D.  216 ;  Res 
V.  Walsh,  1  Moody,  14 ;  Reg.  v,  Simpson, 
29  £ng.  L.  &  £q.  530,  Dears.  421,  18  Jar. 
1030 ;  Groom  v.  S.  71  Ala.  14 ;  S.  v.  Craig«, 
89  I^.  C.  47.5,  45  Am.  R.  698;  Delk  v.  8. 

64  Missis.  77, 60  Am.  R.  46 ;  S.  v.  Higgins, 
88  Mo.  354  ;  Hardeman  v.  S.  12  Tex.  Ap. 
207 ;  S.  V.  Green,  81  N.  C.  560. 

2  Rex  V.  Cherry,  1  Leach,  236,  note,  2 
East  P.  C.  556;  3  Greenl.  Ev.  §  154;  1 
Hawk.  P.  C.  Curw.  ed.  p.  147 ;  S.  v.  Jones, 

65  N.  C.  395. 

>  S.  V.  Jackson,  65  N.  C.  305 ;  Oarris  v.  S. 
35  Ga.  247 ;  Harrison  v.  P.  50  N.  Y.  518, 10 
Am.  R.  517 ;  Eckels  v.  S.  20  Ohio  St.  508. 
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*  Rex  V.  Walsh,  1  Moody,  14. 

*  Harrison  v,  P.  supra ;  S.  v.  Chambers, 
22  W.  Va.  779,  46  Am.  R.  550. 

*  Rex  V,  Cherry,  1  Leach,  236,  note,  2 
East  P.  C.  556.  But  where  the  prisoner 
had  removed  a  parcel  of  goods  from  the 
fore  part  to  near  the  tail  of  the  wagon, 
the  asportation  was  held  to  be  complete. 
Rex  V.  Coslet,  1  Leach,  236 ;  s.  c.  nom. 
Cozlett's  Case,  2  East  P.  C.  556. 

7  S.  V.  Jones,  65  N.  C.  395.  Compare 
with  Williams  v.  S.  63  Missis.  58. 

8  Ante,  §  794  (2). 

*  Frazier  v.  S.  85  Ala.  17»  1  Am.  8t.  21. 
10  Anonymous,  2  East  P.  C.  556, 1  Leach, 

321,  note. 
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The  same  rule  was  applied  where  a  purse,  fastened  by  a  string  to  a 
bunch  of  keys  in  the  pocket,  was  taken  therefrom  while  the  keys 
remained ;  there  was  no  asportation,  since  there  was  no  complete 
severance  from  the  person.^  In  these  cases,  the  prisoner's  con- 
trol over  the  thing  was  not  for  an  instant  perfect ;  if  it  had  been, 
it  would  have  been  sufficient,  even  though  the  control  had  the 
next  instant  been  lost.^  So  the  court  held  where  a  man's  watch 
and  chain  were  forced  from  his  pocket,  but  the  key  of  the  watch 
immediately  caught  and  fastened  itself  upon  a  button  :  the  larceny 
here  was  complete.^  And  it  is  an  asportation  to  remove  an  ear- 
ring from  a  lady's  ear  to  the  curls  of  her  hair,  where  it  lodges ;  "  for 
it  being  in  the  possession  of  the  prisoner  for  a  moment  separate 
from  the  lady's  person  was  sufficient,  although  he  could  not  retain 
it,  but  probably  lost  it  again  the  same  instant."  ^ 

§  796.  Giving  Thing  baok. — ^Where  enough  has  been  done  to  con- 
stitute a  larceny,  it  is  not  purged  by  immediately  handing  the  thing 
back  to  the  owner.*  For  example,  a  robber  on  getting  the  purse 
he  demanded  returned  it,  saying,  ^^  If  you  value  your  purse,  you 
will  please  to  take  it  back  and  give  me  the  contents  of  it."  He 
was  apprehended  before  the  money  was  given,  yet  he  was  held  to 
have  completed  his  crime.® 

§  797.  1.  Shooting  an  Animal.  — The  mere  shooting  down  of  a 
live  animal  with  felonious  intent  is  not  an  asportation  of  it  suffi- 
cient in  larceny;^  if  there  was  no  previous  asportation,  there 
must  be  also,  it  seems,  some  slight  removal  after  the  killing.^ 
On  the  same  principle, — 

2.  CompeUing  Owner  to  drop  a  Thing.  —  Where  one  stopped 
another  carrying  a  bed,  and  told  him  to  put  it  down  or  be  shot, 
whereupon  the  bed  being  put  down  he  was  arrested  before  he 
could  take  it,  there  was  held  to  be  no  completed  larceny.^ 


1  Wilkinson's  Case,  1  Hale  P.  C.  508. 

*  And  see  C.  v,  Luckis,  99  Mass.  431, 
96  Am.  D.  769. 

'  Reg.  V.  Simpson,  29  Eng.  L.  &  £q. 
530,  Dears.  421, 18  Jar.  1030. 

*  Rex  9.  Lapier,  1  Leach,  320,  2  East 
P.  C.  557. 

*  Boscoe  Crim.  Et.  588 ;  S.  v.  Scott,  64 
N.  C.  586 ;  Georgia  v.  Kepf ord,  45  Iowa, 
48,  52 ;  S.  v.  Bolander,  71  Iowa,  706.  See 
Rex  V,  Wright,  9  Car.  &  P.  554,  note ; 
Reg.  V,  Phetheon,  9  Car.  &  P.  552 ;  Reg.  v, 
PetezB,  I  Car.  &  K.  245 ;  Vol.  L  $  732, 733. 


«  Rex  V.  Feat,  I  Leach,  228,  2  East 
P.  C.  557. 

'i  S.  V,  Seagler,  1  Rich.  30,  42  Am.  D. 
404 ;  P.  V.  Murphy,  47  Cal.  103 ;  Williams 
V.  S.  63  Missis.  58. 

<  See  Rex  i*.  Hogan,  1  Crawf.  &  Dix 
C.  C.  366 ;  Rex  v.  Rawlins,  2  East  P.  C. 
617 ;  Rex  v.  Williams,  1  Moody,  107 ;  Rex 
t^.  Clay,  Rnss.  &  Ry.  387  ;  Rex  v.  Sutton, 
8  Car.  &  P.  291 ;  S.  v.  Alexander,  74  N.  C. 
232 ;  Lundy  v.  S.  60  Ga.  143. 

»  Parrel's  Case,  2  East  P.  C.  557. 
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8.  Drawing  Liquor — from  a  cask  is  a  sufficient  asportation.^ 
So  — 

4.  Snatching  —  the  thing  from  a  person  suffices.' 

5.  Toling  Animal.  —  ^^  If,"  said  a  learned  judge,  ^^  one  entice  a 
horse,  hog,  or  other  animal,  by  placing  food  in  such  a  situation 
as  to  operate  on  the  volition  of  the  animal,  and  he  assumes  the 
dominion  over  it,  and  has  it  once  in  his  control,  the  deed  is  com- 
plete ;  but  if  we  suppose  him  detected  before  he  has  the  animal 
under  his  control,  yet  after  he  has  operated  on  its  volition,  the 
offence  would  not  be  consummated."  ® 

6.  By  Agent.  —  If  a  thief  at  an  inn  orders  another's  horse  to  be 
led  out,  and  this  is  done,  the  leading  out  is  an  asportation.^ 

7.  Wool  from  Sheep  —  MUk  from  Cow.  —  Pulling  wool  from  a 
sheep,  or  milking  a  cow,  is  a  sufficient  asportation,  on  a  charge  of 
stealing  the  wool  or  the  milk.^ 

§  798.  niuminating  Gas,  —  we  have  seen,^  may  be  the  subject 
of  larceny .7  It  is  a  sufficient  asportation  where  one  who  takes 
gas  from  a  company  diverts  some  of  it  to  his  burners,  without  its 
passing  the  meter  to  be  measured ;  the  method  being  to  run  a 
pipe  directly  from  the  entrance  to  the  exit-pipe.®  While  the  pipe 
remains  thus  connected,  there  is  one  continuous  taking.^ 

V.    The  Trespass. 

§  799.  1.  Defined.  —  The  somewhat  technical  doctrine  of  this 
sub-title  is  that,  simultaneously  combining  with  the  intent  to  steal, 
every  larceny  requires  a  trespass  in  the  asportation,  —  sometimes 
with  less  precision  of  language  termed  a  ^^  taking."  ^  Less  fully 
expressed,  — 

2.  The  Rule,  —  rather  technical  than  resting  on  any  clear  reason, 
and  not  generally  deemed  adapted  to  modern  needs,^  yet  estab- 


1  Reg.  r.  WaUiB,  3  Cox  C.  C.  67. 

'  S.  t;.  Sommers,  12  Mo.  Ap.  374. 

"  8.  V,  Wisdom,  8  Port.  611.  See 
Mooney  v,  8.  8  Ala.  328;  S.  v.  Martin, 
12  Ire.  157;  Hite  v.  S.  9  Yerg.  198; 
Kemp  V.  S.  11  Humph.  320 ;  Edmonds  v. 
S.  70  Ala.  8,  45  Am.  R.  67 ;  post,  §  806. 

«  Rex  V.  Pitman,  2  Car.  &  P.  423.  And 
see  P.  V,  Smith,  15  Cal.  408. 

^  Rex  V.  Martin,  1  Leach,  171, 9  East 
P.  C.  618. 

«  Ante,  §  767  (2). 
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7  C.  V.  Shaw,  4  Allen,  308,  81  Am.  D. 
706. 

B  Reg.  V.  White,  20  Eng.  L.  &  Eq.  589, 
Dean.  203, 3  Car.  &  K.  363, 22  Law  J.  v.  s. 
M.  C.  123, 17  Jur.  536 ;  C.  v,  Shaw,  snpra. 

*  Reg.  V.  Firth,  Law  Rep.  1  C.  C.  172. 

^^  In  the  common-law  forms  of  the  in- 
dictment for  larceny,  the  phrase  "steal, 
takCf  and  carry  away''  covers  the  com- 
bined idea  of  the  evil  purpose,  the  tres- 
pass, and  the  asportation.  And  see  Dir. 
&  F.  §  582. 

n  Vol  L  S  567  (2). 
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lished  by  ancient  and  later  usage  past  overthrow,  is  that  there  can 
be  no  larceny  without  a  trespass.^ 

3.  Complexity  of  Rtde.  —  Simple  as  this  rule  appears,  it  is  prac- 
tically very  complex.  Multitudes  of  questions  have  arisen  upon  it ; 
cases  almost  numberless  relating  to  it  have  passed  to  judgment ; 
and  it  has  become  the  main  topic  under  this  title  Larceny.  The 
relations  of  the  parties  to  each  other  and  to  the  property  are  so 
varying,  they  involve  so  many  nice  differences  and  similitudes,  so 
many  cases  are  on  the  border  line  between  differing  classes,  that 
only  by  adopting  some  minor  rules  quite  technical  could  the  courts 
surmount  encompassing  difficulties,  and  open  the  way  to  anything 
like  uniformity  of  decision.     We  shall  begin  with,  — 

§  800.   First.   Some  JSxpositions  of  the  General  Doctrine:  — 

1.  Some  Other  Czime,  —  where  there  is  no  trespass,  therefore- 
no  larceny,  may  be  constituted  by  the  transaction.    Thus,  — 

2.  Bmbezziement.  —  It  was  to  make  punishable  misappropria^ 
tions  without  trespass  that  the  embezzlement  statutes  were  passed. 
And  as  those  statutes  have  been  found  from  time  to  time  defec- 
tive, they  have  been  amended  and  their  scope  enlarged.^    So,  — 

3.  Cheate  and  False  Pretenoee.  —  To  provide  for  some  other 
fraudulent  obtainings  of  property,  we  have  the  common-law  doc- 
trine of  cheat,  and  the  statutes  against  false  pretences.^    And  — 

4.  StiU  others.  —  One's  wrongful  getting  or  misusing  of 
another's  property,  from  an  evil  motive,  enters  likewise  into 
various  other  crimes.    Returning  now  to  larceny, — 

§  801.  Trespass  and  Felonious  Intent  concur  in  Time.  —  From  the 
general  doctrine  of  the  common  law  that  to  constitute  any  crime 
the  evil  intent  and  the  act  must  be  concurrent  in  time,^  results 
the  special  one  that  in  larceny  the  trespass,  or  rather  the  aspor- 
tation by  trespass,  must  be  simultaneous  with  the  intent  to  steal»^ 
Thus,— 


^  Ante,  §  758  and  note,  par.  15;  1 
Hawk.  P.  C.  Cnrw.  ed.  p.  142,  f  1 ;  Rex 
V.  Raven,  J.  Kel.  24;  Pennsylrania  o. 
Campbell,  Addison,  232 ;  S.  v.  Braden,  2 
Tenn.  68 ;  Hite  v.  S.  9  Yerg.  198 ;  Wright 
V.  S.  5  Yerg.  154,  26  Am.  D.  258 ;  Rex  v. 
Hart,  6  Car.  &  P.  106 ;  Reg.  v.  Frampton, 
a  Car.  &  K.  47 ;  Cartwright  v.  Green,  8 
Yes.  405,  2  Leach,  952 ;  Moorehead  v.  S. 
9  Haniph.  635;  Robinson  r.  S.  1  Coldw. 
120,  78  Am.  D.  487 ;  S.  v.  Newman,  9  Nev. 

TOi*  II.  — 80 


48,  16  Am.  R.  3 ;  Thome  v.  Tnrck,  94 
N.  Y.  90,  95,  46  Am.  R.  126. 

s  Vol.  L  I  567  (2);  Stat.  Crimee, 
I  417-424. 

»  Zink  V.  P.  77  N.  Y.  114,  33  Am.  R. 
589;  Reg.  v.  Radcliffe,  12  Cox  C.  C.  474, 
6  £ng.  Rep.  324;  Collins  v.  8. 15  Lea,  68; 
KeUogg  V.  8.  26  Ohio  St.  15. 

«  Vol.  L  §  204  et  seq. 

*  Vol.  I.  §  207 ;  Rex  v.  Charlewood,  1 
Leach,  409,.  i  East  P.  C.  689;  Rex  o. 
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§  802.  1.  ReoeiTing  to  keep.  —  One  who  took  into  his  posses- 
sion some  bank-notes  from  another  to  keep,  not  meaning  to  be  un- 
faithful to  his  trust,  but  afterward  changing  his  purpose  denied 
all  knowledge  of  them,  was  held  —  in  a  case  where  no  subsequent 
act  was  shown  —  not  to  be  guilty  of  larceny.  It  would  have  been 
otherwise  if  the  intent  to  convert  them  to  his  own  use  had  existed 
when  he  received  them.*     And  — 

2.  Post-letter  enclosing  Money.  —  Where  one  into  whose  hands 
came  through  the  post-office  a  letter  meant  for  another  of  the  same 
name,  enclosing  a  check,  wrongfully  appropriated  the  check  to  his 
own  use,  he  was  held  not  to  be  guilty  of  this  offence,^  —  the  intent 
to  steal  not  having  come  upon  him  until  after  the  innocent 
taking. 

3.  These  Cases  —  are  of  the  common  class  wherein  one,  after 
having  become  rightly  possessed  of  a  thing  belonging  to  another, 
conceives  the  evil  purpose  of  converting  it  to  himself,  and  carries 
the  purpose  into  execution.  It  is  deemed  that  there  is  here  no 
trespass,  therefore  no  larceny.'^    But  — 

4.  Possession  by  Trespass.  —  Where  the  possession  is  ob- 
tained by  a  trespass,  and  while  the  trespass  continues  the  intent 
to  steal  supervenes,*  a  fortiori  where  the  intent  to  steal  is  concur- 
rent in  time  with  an  original  taking  of  possession  which  all  the 
circumstances  show  to  be  a  trespass,  the  evil  transaction  is  a  lar- 
ceny.^ There  being  an  asportation,  all  the  elements  of  larceny 
simultaneously  combine.^    Now, — 

§  808.   Distinctions.  —  We  have  thus  one  of  the  leading  distinc- 


Leigh,  2  East  P.  C  694,  1  Leach,  411, 
note;  Keg.  u.  Box,  9  Car.  &  P.  126;  S. 
V.  Smith,  2  Tyler,  272 ;  P.  v.  Reynolds,  2 
Mich.  422 ;  Booth  t;.  C.  4  Grat.  525 ;  Rex 
i;  Mueklow,  1  Moodj,  160,  Car.  Crim. 
Law,  3d  ed.  280;  Reg.  v.  Riley,  14  Eng 
L.  &  £q.  544,  Dean.  149,  17  Jar.  189 ; 
Reg.  i;.  Goodbodj,  8  Car.  &  P.  665 ;  Reg. 
r.  Glass,  1  Den.  C.  C.  215,  2  Car.  &  K. 
395;  Reg.  v.  Brooks,  8  Car.  &  P.  295; 
Blunt  V.  C.  4  Leigh,  689,  26  Am.  D.  341 ; 
Fulton  V.  S.  8  Eng.  168,  Keely  v.  S.  14 
Ind.  36  ;  Wilson  v.  P.  39  N.  Y.  459 ;  S.  v. 
Ware,  62  Mo.  597 ;  Quitzow  u.  S.  1  Tex. 
Ap.  65 ;  Dow  v.  S.  12  Tex.  Ap.  343 ;  Wil- 
son V.  8.  20  Tex.  Ap.  662,  Morrison  v. 
S.  17  Tex.  Ap.  34,  50  Am.  R.  120;  War- 
ren 17.  S.  17  Tex.  Ap.  207. 

^  Reg.  V,  Brennan,  1  Crawf.  &  Dix 
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C.  C.  560.    And  see  Reg.  v.  Radcliffe,  12 
Cox  C.  C.  474,  6  Eng.  Rep.  324. 

*  Rex  V,  Mueklow,  1  Moody,  160,  Car. 
Crim.  Law,  3d  ed.  280.  And  see  Reg.  v. 
Glass,  1  Den.  C.  C.  215,  2  Car.  &  K.  395; 
Reg.  t'.  Brooks,  8  Car.  &  P.  295 ;  P.  v.  Mc- 
Garren,  17  Wend.  460,  Reg.  t).  Davies, 
Dears.  640,  36  Eng.  L.  &  Eq.  607.  See 
post,  §  824,  825. 

>  Bailey  v.  S.  58  Ala.  414,  416 ;  Hud- 
son V.  S.  10  Tex.  Ap.  215 ;  Beatty  v.  S.  61 
Missis.  18. 

*  Post,  §  839. 

ft  P.  V.  Abbott,  63  Cal.  284.  31  Am.  R. 
59 ;  P.  i;  Morse,  99  N.  Y.  662 ;  Reg.  v. 
Brown,  Dears.  616  ;  Beatty  r.  S.  61  Missis. 
18 ;  Hudson  i;.  S.  10  Tex.  Ap.  215 ;  BaUej 
V.  S.  supra. 

«  Ante,  {801. 
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tions  between  what  is  larceny  by  reason  of  there  being  a  tres- 
pass, and  what  comes  short  of  it  because  there  is  not.  The  law's 
idea  of  the  relation  of  a  servant  to  the  master's  property  creates 
another.  A  servant  is  ordinarily  understood  to  act  under  im- 
pulses from  the  master's  will,*  so  that  goods  within  his  handling 
are  deemed  by  the  law  to  be  in  the  master's  possession,  not  his. 
And  persons  not  regularly  servants,  with  another's  goods  in  their 
hands,  may  in  special  circumstances  sustain  the  like  relation  to 
them  ;  that  is,  the  owner  may  be  deemed  in  possession.  In  these 
cases  such  servant  or  other  person  may  by  misappropriating  the 
thing  commit  the  trespass  involved  in  a  larceny.*  They  are  dis- 
tinguishable from  those  cases  in  the  earlier  paragraphs  of  the  last 
section,  wherein,  a  possession  and  not  this  sort  of  custody  having 
been  obtained  lawfully,  a  subsequent  conversion  by  the  possessor 
could  not  be  a  larceny.*  Moreover,  a  servant  may  be  so  intrusted 
with  a  thing  that  the  law  will  deem  him  in  possession  of  it.^  And 
there  are  some  other  nice  and  even  thin  distinctions,  whereon  de- 
pend numerous  questions  of  guilt  or  innocence.  They,  with  more 
of  the  foregoing,  will  be  brought  within  the  minuter  examinations 
as  we  proceed. 

§  804.  Secondly.  The  Kinds  of  Force  entering  into  the 
Trespass :  — 

1.  Physioal. —  The  trespass  in  larceny  is  ordinarily  accom- 
plished by  physical  force  ^  applied  to  the  thing  taken ;  as,  where 
one  pulls  wool  from  a  sheep,  milks  a  cow,®  or  snatches  from 
another  person  a  parcel."^    And  — ' 

2.  Secret  or  Open  —  Day  or  Night. — As  a  question  of  law,  it 
is  immaterial  whether  the  force  is  secret  or  open,  in  the  day  or  in 
the  night ;  but  these  and  other  like  circumstances  are  commonly 
important  in  evidence  to  the  intent.^ 

§  805.   Perversion  of  Legal .  Prooess.  —  The  necessary  physical 


1  Bishop  Non-Con  Law,  §  599,  602. 

«  Poet,  §  824;  C.  r.  O'Malley,  97  Mass. 

584  ;  Crochoron  v.  S.  86  Ala.  64,  11  Am. 

8t.  18. 

'  Hernandez  v.  S.  20  Tex.  Ap.  151  ; 

Snapp  V.  C.  82  Kj.  173. 

*  Post,  f  829,  830,  832,  836, 855. 

»  See  Vol.  I.  §  574  et  seq. 

A  Hex  V,  Martin,  1  Leach,  171,  2  East 
P.  C.  618;  ante,  §797  (7). 

7  Bex  V.  Macanle/,  1  Leach,  867 ;  Rex 


r.  Robins,  1  Leach,  290,  note ;  Vaughn  v. 
C.  10  Grat.  758 ;  Johnson  v.  C.  24  Grat. 
555 ;  S.  V.  Henderson,  66  N.  C.  627. 

^  Pennsylvania  v.  Becomb,  Addison, 
386  ;  McDaniel  r.  S  8  Sm.  &  M.  401,  416, 
47  Am.  D.  93 ;  1  Hale  P.  C.  509 ;  S.  v. 
Fisher,  70  N.  C.  78 ;  Mason  v.  S.  32  Ark. 
238 ;  S.  V.  Powell,  103  N.  C.  424,  14  Am. 
St.  821 ;  Seymore  v.  S.  12  Tex.  Ap.  391 ; 
post,  §  842,  note. 
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force  may  be  exercised  through  a  fraudulent  perversion  of  legal 
process  ;  ^  as,  says  Hale,  where  one  "  privately  delivers  an  eject- 
ment and  obtains  judgment  against  a  casual  ejector,  and  thereby 
gets  possession  and  takes  the  goods ;  if  it  were  animo  furandi,  it 
is  larceny."  *  And  Coke :  "  If  a  man,  seeing  the  horse  of  B  in 
his  pasture,  and  having  a  mind  to  steal  him  cometh  to  the  sheri£F, 
and  pretending  the  horse  to  be  his,  obtaineth  the  horse  to  be  de- 
livered unto  him  by  replevin,  yet  this  is  a  felonious  and  fraudu- 
lent taking."* 

§  806.  In  Larceny  of  Anlmali,  —  as,  for  example,  a  horse,  —  the 
trespass  is  adequate  if  the  animal  is  ridden,  driven,  or  led  away.^ 
And  a  toling  of  it  away  by  food,  or  by  the  voice,  so  as  to  bring  it 
under  the  control  of  the  thief,  is  the  same.^  Under  former  stat- 
utes against  the  larceny  of  slaves,  an  effectual  enticement  suf* 
ficed;^  and  on  this  whole  matter  a  learned  judge  once  said: 
"  With  inanimate  subjects  of  larceny,  force  may  be  necessary, 
and  must  be  used ;  but  is  there  anything  in  reason  or  common- 
sense  which  requires  it  as  to  those  subjects  of  larceny  which  pos- 
sess volition  and  locomotion  ?  Is  not  the  idea,  as  to  both,  the 
deprivation  which  the  owner  of  the  property  sustains  ?  Suppose  a 
horse  or  a  dog  to  be  toled  out  of  the  possession  of  the  owner  by 
corn,  is  not  this  as  much  a  taking  and  carrying  away  as  the 
shouldering  of  a  bale  of  goods  would  be  ?  I  confess  I  can  see  no 
substantial  legal  difference."  ^     Hence,  — 

§  807.  1.  Mental  Force.  —  To  generalize  the  doctrine,  when  the 
thing  to  be  stolen  has  the  power  of  locomotion  and  is  susceptible 
of  enticement,  the  application  of  mental  force  to  it  is  sufficient. 


^  Hex  V.  Summers,  3  Salk.  194;  Rexo. 
Gardiner,  J.  Kel.  46 ;  C.  v.  Low,  Thacher 
Crim.  Cai».  477 ;  Parr's  Case.  J.  Kel.  43,  2 
East  P.  C.  660.    See  Vol.  I.  §  564  (2). 

a  1  Hale  P.  C.  507.  In  Rex  v.  Sum- 
mers, 3  Salk.  194,  the  case  was:  "  Where 
a  mail  who  had  no  manner  of  title  to  a 
bouse  brought  an  ejectment,  and  procured 
an  affidavit  to  be  iUed  of  the  delivery  of 
the  declaration  to  the  tenant  in  possession, 
and  for  want  of  appearing  and  pleading 
got  judgment  at  his  own  suit,  and  then 
sued  out  an  habere  facias  possessionem, 
and  got  a  warrant  thereon  from  the  high 
bailiff  of  Westminster,  directed  to  one  of 
his  bailiffs,  who,  with  the  plaintiff  himself, 
ikumed  the  defendant  out  of  possession  and 
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seized  aU  the  goods,  and  converted  them 
to  his  own  use,  — this  was  adjudged  felony, 
for  which  he  was  indicted,  convicted,  and 
executed,  for  he  made  use  of  the  process 
of  the  law  for  a  felonious  purpose." 

'  3  Inst.  108. 

«  Baldwin  v.  P.  1  Scam.  304;  S.  t^. 
Gazell,  30  Mo.  92;  ante,  §  806. 

*  Ante,  §  797  (5). 

•  8.  r.  Hawkins,  8  Port.  461,  33  Am. 
D.  294  ;  S.  V.  Whyte,  2  Nott  &  McC.  174. 
And  see  S.  v.  Wisdom,  8  Port  511; 
Mooney  v.  S.  8  Ala.  328;  S.  o.  Brown, 
3  Strob.  508,  516;  ante,  §  806. 

7  S.  V.  Whyte,  2  Nott  &  McC.  174, 177, 
Colcock,  J. 


CHAP,  xxv:] 


LARCENY,  SIMPLE. 


§808 


And  ia  some  circums^tances  the  like  force  applied  to  the  intelli- 
gent owner  of  a  thing  will  suffice.     Thus,  — 

2.  Moving  the  Fearsi  —  by  reason  whereof  the  owner  passes  the 
thing  to  the  thief,  or  outwardly  consents  to  the  taking,  may  cre- 
ate the  required  trespass.^  Or,  as  expressed  by  East,  speaking 
of  robbery,  which  includes  larceny,*  "  a  colorable  gift,  which  in 
truth  was  extorted  by  fear,  amounts  to  a  taking  and  trespass  in 
law  ;  "  ^  that  is,  where  one  transfers  the  manual  control  of  the 
article  to  a  robber,  through  fear,  the  larceny  by  him,  which  con- 
stitutes a  part  of  the  robbery,  is  complete.  And  it  is  the  same 
under  other  forms  of  menace.^  In  another  view,  the  consent  to 
the  taking  was  made  null  by  the  fear  which  the  thief  had  excited, 
and  the  case  was  the  same  as  though  there  had  been  no  consent. 
And  this  explains  why,  when  a  man  laid  down  a  bed  through  fear,^ 
there  was  no  larceny ;  the  thief  not  taking  it  into  his  possession. 

§  808.  1.  Fraud,  —  like  the  practices  which  excite  fear,  ren- 
ders the  transaction  into  which  it  enters  void.*  If,  therefore,  one 
to  steal  an  article  procures  by  fraudulent  devices  the  owner  to 
deliver  it  to  him,  does  he  commit,  in  law,  a  larceny  ?  In  reason, 
aside  from  technical  rule,  he  does.*^  But  the  authorities  have 
established,  too  firmly  for  judicial  overthrow,  the  following  dis- 
tinction :  — 

2.  Ownenliip  to  pass.  —  If,  by  fraud,  a  person  is  induced  to 
part  with  his  goods,  meaning  to  relinquish  his  propeity  in  them 
as  well  as  bis  possession,  he  who  thus  obtains  them  may  be 
chargeable  with  a  cheat  at  the  common  law  ^  or  under  the  stat* 
utes  against  false  pretences,®  yet  not  with  larceny  ;  because,  it  is 
assumed,  the  owner  having  actually  consented  to  part  with  his 
ownership,  there  was  no  trespass  in  the  takiug.^^    But  — 


1  S.  V.  Bryant,  74  N.  C.  124. 

2  Vol.  L  §  566  (2),  1055  (2). 

•  2  East  P.  C.  711. 

•  Rex  V.  Taplin,  2  East  P.  C.  712; 
Rex  0.  Blackham,  2  East  P.  C.  711 ;  Reg. 
V.  HazeU,  1 1  Cox  C.  C.  597  ;  Reg.  v.  Mc- 
Grath,  Law  Rep.  1  C.  C.  205, 11  Cox  C.  C. 
347  ;  Reg.  v.  LoveU,  8  Q.  B.  D.  185.  And 
see  Vol.  L  §  329,  438  (2),  581,  748  (1). 

•  Ante,  §  797  (2). 

«  Bishop  First  Book,  f  66-69,  124, 125. 

7  For  a  case  almost  coming  up  to  this 
proposition,  see  U.  S.  v.  Marphy,  MacAr. 
&  M.  375,  48  Am.  R.  754. 


>  Ante,  f  143  et  seq. 

*  Ante,  §  409  et  seq. 

w  Vol.  I.  §581-583;  post,  §811;  Smith 
V.  P.  53  N.  Y.  111.  13  Am.  R.  474 ;  S.  w. 
Shoaf,  68  N.  C.  375 ;  Elliott  v.  C.  12  Bush, 
176.  8ee,  as  perhaps  bringing  to  riew 
distinctions  of  some  consequence,  Reg.  v. 
Morgan,  Dears.  395,  29  Eng.  L.  &  £q. 
543.  And  see  P.  v.  Jackson,  3  Par.  Cr. 
590.  But  the  distinctions  appearing  in 
these  cases  are  probably  sufficiently  ex- 
plained in  subsequent  sections  of  the  text 
And  see  post,  §  815,  816. 
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SPECIFIC  OFFENCES. 


[book  X. 


§  809.  PosseMion  without  Ownership  to  pass.  —  This  doctrine, 
to  repeat,  refers  only  to  cases  in  which  the  ownership  of  the 
goods  is  meant,  by  the  owner,  to  pass  with  them.^  And  if  the 
one  consents  to  part  with  merely  the  possession,  the  other  who 
takes  them  intending  a  theft  goes  beyond  the  consent,  and  irre* 
spectively  of  the  question  of  fraud  commits  larceny.^  To  illus- 
trate the  distinction, — 

§  810.  1.  False  Playing  for  Money. — If,  playing  at  hiding  under 
the  hat,  a  man  voluntarily  stakes  his  money,  meaning  to  receive 
the  stake  if  he  wins  and  pay  if  he  loses,  then  if  his  adversary  is 
by  a  conspiracy  falsely  made  to  appear  to  win,  the  latter  by  tak- 
ing the  money  without  objection  does  not  commit  larceny.*  But 
if  the  man  had  not  consented  to  play  on  his  own  account,  and 
only  cut  the  cards  for  one  of  the  conspirators,  suffering  also  his 
money  to  be  used  in  the  game,  then  if,  the  two  conspirators 
pretending  that  he  had  cut  for  himself  and  lost,  the  other  one 
took  the  money,  their  offence  would  be  larceny  ;  *  because, 
though  they  used  fraud,  yet  not  it  but  the  physical  force  got  the 
money.  In  like  manner,  where  one  was  induced  by  three  con- 
spiring fcUow-passengers  in  a  railroad  car  to  make  a  wager  with 
one  of  them,  and  he  deposited  his  stake  with  another  of  them 
who,  upon  his  discovering  that  the  opposite  stake  was  only  waste 
paper,  refused  to  give  it  up,  the  three  were  held  to  have  com- 
mitted larceny.^ 

2.  This  very  Nice  Distinction,  —  resting  on  a  plain  technical 
rule  which  on  examination  appears  not  to  be  sound,  has  not  been 
applied  in  a  quite  uniform  way  by  the  courts,  and  there  are  some 
conflicts  in  the  decisions  upon  it.  We  shall  now  proceed,  under 
the  third  division  of  our  present  sub-title,  to  illustrate  it  further. 

§  811.   Thirdly.  The  Owner* %  Consent  to  the  Taking  :  — 

1.  Prevents  Larceny.  —  There  can  be  no  trespass,  consequently 
no  larceny,  where  there  is  a  consent  to  the  taking.^    But  — 


^  2  East  p.  C.  668 ;  S.  v.  Lindenthall, 
5  Rich.  237,  57  Am.  D.  743 ;  Roh8  v.  P.  5 
Hill,  N.  V.  294 ,  Mowrej  v,  Walsh,  8  Cow. 
238;  Lewer  v.  C.  15  S.  &  R.  93,  Rex  v, 
Ileuch,  Rnss.  &  Ry.  163;  Rex  v.  Adams, 
Russ.  &  Ry.  225. 

2  Post,  §  813,  814 ;  S.  v.  Hall,  76  Iowa, 
85,  14  Am.  St.  204 ,  Macino  v.  P.  12  Han, 
127 ;  Kelly  v.  P.  6  Hnn,  509. 

*  Rex  v.  Nicholson,  2  Leach,  610,  2 
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East  P.  C.  669.  If  he  had  agreed  to  part 
with  only  the  possession,  it  would  hare 
been  otherwise.  Rex  v.  Robson,  Ross.  & 
Ry.  413.    See  post,  §  813. 

*  Rex  V.  Homer,  I  Leach,  270.  And 
see  Miller  v.  C.  78  Ky.  15,  39  Am.  R.  194. 

*  Stinson  v.  P.  43  lU.  397. 

*  Vol.  L  f  258>26d ;  2  East  P.  C  665, 
666,  816;  Witt  V.  S.  9  Misso.  663;  Dodge 
V.  Brittain,  Meigs,  84 ;  Dodd  v,  Hamilton, 


CHAP.  XXV.] 


LARCENT,  SIMPLE. 
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2.  Consent  how  Broad.  —  The  foregoing  explanations  show  that 
such  consent,  to  be  available,  must  be  as  broad  as  the  taking ; 
thus,  if  the  owner  of  cattle  authorizes  a  person  to  take  a  par- 
ticular animal,  and  he  feloniously  carries  away  a  more  valuable 
one  instead ;  ^  or  if  the  proprietor  of  a  store  places  on  his  counter 
a  box  of  matches  to  be  used  by  the  public  in  lighting  cigars, 
whereupon  a  thief  purloins  the  whole  boxful,^ — there  is  a  larceny. 
Now, — 

3.  Obtained  by  Fraud.  —  Assuming  the  consent  to  be,  as  thus 
required,  equally  broad  with  the  taking,  and  to  comprehend  the 
relinquishment  of  the  ownership  in  the  thing  together  with  its 
possession,  we  have  just  seen  ^  that  by  the  theory  of  this  branch  of 
the  law,  contrary  to  just  principle,  it  will  protect  the  thief  though 
he  obtained  it  from  the  owner  by  fraud  ;  in  other  words,  by  rea- 
son of  the  consent,  even  when  procured  by  fraud,  there  is  still  no 
trespass,  therefore  no  larceny.*    Thus,  — 

§  812.  1.  Making  or  procuring  Change.  —  In  a  class  of  cases  the 

circumstances  of  which  differ,  and  properly  vary  the  results,  it  is 
ordinarily  or  widely  held  that  if  one  by  another's  permission  or 
request  takes  from  him  money  to  return  its  value  in  change  (that 
is,  to  change  it  or  get  it  changed),  but  retains  the  money  and 
refuses  to  deliver  the  change,  he  does  not  commit  larceny ;  be- 
cause, when  the  owner  of  the  money  relinquished  his  possession, 
he  did  not  contemplate  receiving  it  back,  but  parted  with  his 
ownership  therein.*    Now, — 

2.  Diatinotions.  —  This  statement  of  the  doctrine  does  not  de- 
scend to  all  the  important  distinctions.  Looking  at  established 
ones,  if  the  owner  of  a  coin  passes  it  to  a  person  who  is  to  take  it 
out  and  get  it  changed,  this  one  becomes  neither  a  bailee  nor  other- 
wise in  possession.     His  relation  to  it  is  that  of  a  servant,  who 


N.  C.  Term,  31  ;  S.  v.  Jemagan,  N.  C. 
Term,  44 ;  Reg.  v.  Jones,  Car.  &  M. 
611. 

*  Peck  V.  S.  9  Tex.  Ap.  70. 
3  Mitcham  v.  S.  45  Ala.  29. 
>  Ante,  §  808,  809. 

«  2  East  P.  C.  668;  Lewer  v.  C  15  S. 
&  H.  93 ;  Rex  t;.  Sammers,  S  Salk.  194 ; 
Anonymous,  J.  Kel.  35,  81,  82;  ante, 
i  808-810;  post,  §  818. 

*  Rex  V.  Coleman,  2  East  P.  C.  672 ; 
Rex  V,  Sallens,  1  Moody,  129;  Reg.  v. 
Thomas,  9  Car.  &  P.  741  (commented  on 


and  disapproved  in  Justices  v.  P.  90  N.  Y. 
12,  43  Am.  R.  135),  Reg.  v.  Reynolds,  2 
Cox  C.  C.  170 ;  Reg.  t\  Bird,  12  Cox  C.  C. 
257,  4  Eng.  Rep.  533;  Reg.  v.  Jacobs,  12 
Cox  C.  C.  151,  2  Eng.  Rep.  204  ;  Reg.  v. 
Slingsby,  4  Post.  &  F.  61.  And  see  Rex 
V.  Walsh,  Russ.  &  Ry.  215,  2  Leach,  10.54, 
4  Taunt.  258.  The  doctrine  of  these  cases 
runs  close  to  that  of  Rex  v.  Aickles,  2 
East  P.  C.  675,  1  Leach,  294;  Rex  v. 
Oliver,  2  Russ.  Crimes,  3d  Eng.  ed.  43 ; 
and  others  cited  post,  §  817,  wherein  the 
result  was  the  reverse. 
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commits  larceny  when  he  misappropriates  effects  in  his  hands, 
iixG  possession  continuing  in  the  owner,  who  sustains  the  relation 
of  master.^  Within  which  distinction,  when  a  man  passed  to 
another  a  twenty-dollar  gold-piece  and  asked  him  to  go  out  and 
get  it  changed,  the  latter  by  gambling  it  away  instead  was  held 
to  have  committed  larceny  thereof.^  This  decision  was  plainly 
correct  even  on  the  assumption  that  the  offender  did  not  entertain 
the  felonious  intent  until  after  the  money  was  thus  lawfully  under 
his  control.  A  fortioriy  one  committed  larceny  who  stationed 
himself  in  a  crowd  near  the  pay-place  at  a  railroad  ticket-office, 
alluring  people  to  trust  him  with  money  to  procure  their  tickets, 
and  intending  to  appropriate  it  to  his  own  use;  whereupon,  a 
woman  having  handed  him  money  for  a  ticket  and  the  change, 
he  ran  away  with  it.'  To  proceed  now  to  another  distinction; 
namely,  that  if,  for  example,  a  clerk  in  a  store  purloins  an  article 
of  goods,  he  steals  it,  yet  if  he  sells  the  article  and  puts  the 
money  directly  in  his  pocket,  his  offence  is  embezzlement  of  the 
money,  not  larceny ;  but  if  he  transmits  the  money  to  the  cash 
drawer,  and  subsequently  purloins  it  thence,  he  is  a  thief  and  not 
an  embezzler.^  On  which  distinction,  if  a  person  who  is  sent  out 
for  change  gets  and  purloins  it,  he  commits  embezzlement,  uot 
larceny.^  So  whore  one  intrusted  another  with  a  diamond  pin  on 
which  to  borrow  money  for  the  former,  whereupon  the  latter 
got  the  money  and  appropriated  it  to  his  own  use,  the  offence  was 
not  larceny,®  —  the  case  being  the  same  as  though  a  gold-piece  to 
be  changed  stood  in  place  of  the  pin.  Another  distinction  is  be- 
tween the  conditional  and  absolute  delivery  of  a  thing.  Thus,  if  a 
man  standing  by  a  counter  lays  down  a  bank-bill  and  expecta 
change  in  return,  he  parts  with  the  possession  of  the  bill  only  oon- 

.  1  Ante,  §  803.  ment-money.     One  of  the  oongregation 

2  Justices  V.  P.  90  N.  T.  IS,  43  Am.  R.  pat  a  half-crown  into  the  plate,  which  the 

135.     The  judges  in  this  case  did  not  en-  clerk  took  oat ;  and  it  was  held  that  he 

ter  into  the  reasoning,  as  stated  in  the  was  rightljr  convicted  of  larceny  on  a  coant 

text,  but  the  law  it  involves  is  not  thereby  which  laid  the  property  in  the  half-crown 

drawn  in  question.     Within  the  principle  in  the  person  who  pat  it  into  the  plate." 

of  this  case  is  C.  v.  Barry,  124  Mass.  325.  See  also  Reg.  v.  Robson,  Leigh  &  C.  93 ; 

To  the  like  effect,  Murphy  v.  P.  104  HI.  C.  v,  Barry,  124  Mass.  325. 
528.  «  Poet,  f  824,  829,  830. 

s  Reg.  V.  Thompson,  Leigh  &  C.  225,         ^'Rex  v.  SuUens,  1  Moody,  129. 
328.    In  this  case,  Williams,  J.  said :  Tak-         «  P.  v.  Cruger,  102  N.  Y.  510,  55  Am. 

ing  firom  Oontribution-box.  —  "  There  R.  830.    The  indictment  was  for  stealing 

was  a  case  tried  before  Manle,  J.  [not  the  pin,  and  otherwise  the  case  is  not  ab- 

reported],  where  the  clerk  was  sent  round  solutely  in  the  form  set  down  in  the  text» 

in  chnrch  with  a  plate  to  collect  the  sacra-  still  I  think  this  ose  of  it  is  not  misleading. 
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ditionally;  namely,  on  the  condition  that  change  is  given  for  it. 
In  the  words  of  Church,  C.  J.,  in  a  New  York  case,  "  the  delivery 
of  the  bill  and  the  giving  change  were  to  be  simultaneous  acts,  and 
until  the  latter  was  paid  the  delivery  was  not  complete."  Then, 
if  the  person  at  the  counter  feloniously  picks  up  the  bill  and  re- 
fuses the  change,  he  commits  larceny.^  And  if  the  man  by  mis- 
take passes  out  a  larger  bill  than  he  supposes,  and  the  one  at  the 
counter  feloniously  gives  back  less  change  than  he  knows  to  be 
due,  the  latter  commits  larceny.^  On  the  other  hand,  if  the  man 
at  the  counter  took  the  excess  above  what  was  meant  innocently, 
and  afterward  on  discovering  the  mistake  converted  it  to  his  own 
use,  the  trespass  of  larceny  would  seem  to  be  wanting,  so  it  would 
not  be  committed.^    Again,  — 

3.  Money  by  False  Letter  —  Pereonating.  —  One  who  obtains 
money  by  a  false  letter  in  a  third  person's  name,^  or  by  personat- 
ing him,^  does  not  commit  larceny,  whatever  his  intent ;  because 
the  person  parting  with  the  money  meant  to  relinquish  both 
ownership  and  possession.     So, — 

4.  By  other  False  Pretence.  —  Where  a  servant,  whose  duty  it 
was  to  purchase  kitchen  stuff  for  his  master  in  the  absence  of  the 
clerk,  falsely  pretended  to  the  clerk  that  he  bad  bought  stuff  for  a 
sum  which  he  demanded,  and  it  was  paid  him  out  of  the  master's 
funds,  the  court  held  that  as  the  money  was  voluntarily  parted 
with  and  was  not  to  be  returned,  the  transaction  was  an  indicta- 
ble false  pretence  under  the  statute,  yet  it  was  not  larceny.®  And 
where  one  got  possession  of  a  hat  which  another  had  ordered  of 
the  maker,  by  sending  a  boy  for  it  in  the  other's  name,  he  was 
held  not  to  be  guilty  of  larceny  ;7  the  understanding  having  been 
that  the  property  in  the  hat  should  pass  by  this  delivery.*    But  — 

1  HUdebrand  e.  P.  56  N.  T.  394,  S96,         «  Rex  v.  Atkinson,  2  East  P.  C  673. 
15  Am.  R.  435,  8  Thomp.  &  C.  82 ;  B.  o.         *  Williams  v.  S.  49  Ind.  367. 
Dom.  Hilderbrand  v.  P.  1  Hun,  19;  Reg.         ^  Reg.  u,  Barnes,  Temp.  &  M.  387,2 

V.  McKale,  Law  Rep.  1  C.  C.  125,  11  Cox  Den.  C.  C.  59,  1  £ng.  L.  &  £q.  579 ;  8.  p. 

C.  C.  32 ;  Levy  v.  S.  79  Ala.  259.    And  Reg.  v.  Thompson,  Leigh  &  C.  233,  9  Cox 

Reg,  V.  Gemmell,  26  U.  C.  Q.  B.  312  ;  C.  C.  222.    See  Keg.  o.  Goodenough,  25 


Weyman  v.  P.  6  Thomp.  &  C.  696,  4  Hun,  £ng.  L.  &  Eq.  572,  Dears.  210 ;  post,  §  813. 

5U.  7  Rex  V.  Adams,  Russ.  &  Ry.  225.    See 

*  S.  r.  Williamson,  1  Hoiut.  Crim.  155 ;  Rex  v.  Wilkins,  1  Leach,  520, 2  East  P.  C. 
Walters  v.  S.  17  Tex.  Ap.  226,  50  Am.  R.  673,  which  may  be  deemed  to  have  tamed 
128;  Wolf  stein  v.  P.  6  Hun,  121;  S.  v,  on  the  want  of  authority  in  the  apprentice 
Ducker,  8  Or.  394,  34  Am.  R.  590 ;  S.  r.  to  part  with  the  goods,  at  the  place  and  to 
Anderson,  25  Minn.  66,  33  Am.  R.  455.  the  person  he  did.    See  also  Keg.  v.  Kay, 

*  Reg.  V.  AshweU,  16  Q.  B.  D.  190, 16  7  Cox  C.  C.  289,  Dears.  &  B.  231. 

Cox  C.  C.  1 ;  post,  §  837.  *  And  see  Reg.  v.  Adams,  1  Den.  C.  C. 
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5.  Delivery  not  authorised.  —  If  the  person  parting  with  the 
goods,  not  being  their  owner,  was  a  servant  or  bailee  with  no 
authority  to  transfer  the  ownership  to  the  thief,  then,  as  the  latter 
could  not  become  their  owner  even  though  he  had  used  no  fraud, 
his  taking  of  them  through  fraud  with  a  felonious  intent  is  lar- 
ceny.*   Thus,  — 

6.  Watch  from  Repairer's  Shop.  —  One  who  personates  the 
owner  of  a  watch  left  at  a  shop  for  repair,  and  gets  it  with  feloni- 
ous intent,  commits  larceny ;  because  the  proprietor  of  the  shop 
had  no  authority  to  transfer  the  title  or  even  the  possession  to 
him.2    Again,  — 

7.  Other  Delivery  to  Wrong  Person.  —  If  a  cart-man,  carrier, 
post-office  clerk,  or  any  other  one  through  whom  things  are  in 
transit,  delivers  an  ai*ticle  to  the  wrong  person,  whether  through 
mistake  or  such  person's  fraud,  it  is  larceny  in  the  latter  to  con- 
vert the  article  to  his  own  use.*    And  — 

§  813.  1.  Parting  with  Possession  only.  —  Though  the  victim 
of  the  fraud  should  be  the  owner  of  the  goods,  or  an  agent  author- 
ized to  part  with  them,  still  if  in  fact  the  transaction  would  have 
constituted,  had  it  not  been  fraudulent,  a  transfer  of  the  mere 
possession,  or  a  mere  special  property  but  not  the  ownership,  the 
taking  through  this  fraud  and  with  the  intent  to  steal  will,  we 
have  already  seen,  be  larceny.*  For  larceny  requires  a  purpose  in 
the  offender  to  acquire  the  ownership  of  the  article  in  distinction 
from  a  mere  temporary  use,*  therefore  the  owner's  consent  to  part 
with  what  is  less  than  ownership  is  less  broad  than  this  taking,^ 
and  thus  avails  nothing  in  defence.    To  illustrate, — 

2.  Hiring  Horse  —  Iioan  of  Chattel  —  Mail-bags  —  False  Order  — > 
Article  to  deliver,  &o.  —  If,  with  the  intent  to  steal,  one  borrows 

38.    Rex  V.  Cockwaine,  1  Leach.  498,  seems  *  Vol.  I.  §  58S ;  2  East  P.  C.  66S,  816 ; 
to  have  turned  on  the  form  of  the  special  Lewer  v.  C.  15  S.  &  R.  93 ;  Rex  v.  Stand- 
verdict.    See  also  Reg.  t;.  North,  8  Cox  lej,  Russ.  &  Ry.  305;  S.  v,  Watson,  41 
C.  C.  433.  N.  H.  533;  S.  v,  Humphrov,  32  Vt.  569, 
1  Reg.  V.  Hollis,  12  Q.  B.  D.  25, 16  Ck)x  78  Am.  D.  605 ;  Welsh  p.  P.  17  Dl.  339 ; 
C.  C.  345.    And  see  post,  §  822.  Smith  v.  P.  63  N.  Y.  Ill,  13  Am.  R.  474 ; 
8  C.  ».  Collins,  12  Allen,  181.  Weyman  v.  P.  6  Thomp.  &  C.  696,  4  Hun, 
»  Reg.  V.  Little,  10  Cox  C.  C.  559;  511;  C  o.  Smith,  1  Pa.  Law  Jour.  Rep. 
Reg.  V.  Gillings,  1  Fost.  &  F.  36 ;  Reg.  v.  400 ;  S,  v.  Jarvis,  63  N.  C.  556  ;  Reg.  v. 
Webb,  5  Cox  C.  C.  154;  S.  v.  McCartey,  Wells,  1  Fost.  &  F.  109;  Reg.  v.  Waller, 
17  Minn.  76 ;  Bassett  r.  Spofford,  45 'N.  Y.  10  Cox  C.  C.  360;  P.  v.  Raschke,  73  CaL 
387,  6  Am.  R.  101 ;  S.  v.  Brown,  25  Iowa,  378. 

561  ;  C.  i;.  Lawless,  103  Mass.  425 ;  Reg.  «  Vol.  L  §  579  (2) ;  post,  §  841. 

V.  Simpson.  2  Cox  C  C.  235.    See  Reg.  v.  «  Ante,  §  811  (2). 

Brackett,  4  Cox  C  C.  274 ;  post,  §  822. 
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or  hires  a  horse  or  carriage,  as  he  pretends,  to  ride ;  ^  or  obtains 
the  loan  of  any  other  chattel ;  ^  or  gets  from  a  person  in  the  post- 
office  a  delivery  of  the  mail-bag ;  *  or  acquires  an  article  of 
merchandise  on  a  false  order  or  other  false  pretence,  where  the 
possession  *  and  not  the  property  *»  is  to  be  parted  with ;  or  receives 
an  article  of  clothing  to  deliver  to  a  washerwoman  ;^  or  a  sum  of 
money  with  which  to  pay  a  bill  for  the  person  parting  with  it;^ 
his  concurrent  intent  being,  let  us  still  remember,  to  convert  the 
thing  to  himself,^  —  his  offence,  notwithstanding  this  consent  of 
the  owner,  is  larceny.     So  also, — 

3.  Color  of  Bet.  —  Where  persons  conspire  to  cheat  a  man 
under  color  of  a  bet,  and  he  simply  deposits  his  money  as  a  stake 
with  one  of  them,  not  meaning  thereby  to  part  with  the  owner- 
ship therein,  they  by  taking  the  money  commit  larceny,  and  not 
the  less  so  though  afterward  they  are  by  fraud  made  to  appear  to 


win. 


9 


4.    Other  Tricks  and   Frandnlent  Devices,  —  whereby  a  cheat  is 

effected  under  circumstances  to  be  held  larceny,  are  numerous  ; 
the  explanations  of  them  appear  in  the  applications  of  the  fore- 
going principles  to  the  special  facts.*^    When,  though  there  is  a 


1  S.  V,  Gorman,  2  Nott  &  McC.  90, 10 
Am.  D.  576 ;  Rex  v.  Semple,  1  Leach,  420, 
2  East  P.  C.  691 ;  Rex  v.  Pear,  1  Leach, 
212,  2  East  P.  C.  665,  697 ;  Rex  v.  Tun- 
nard,  2  Eaflt  P.  C.  687, 1  Leach,  214,  note ; 
8.  V.  Humphrey,  snpra;  Reg.  v.  Cole,  2 
Cox  C.  C.  340. 

>  Starkie  v.  C.  7  Leigh,  752. 

*  Rex  V.  Pearce,  2  East  P.  C.  603. 

^  Rex  r.  Hench,  Ross.  &  Ry.  163;  S.  t;. 
Lindenthall,  5  Rich.  237,  57  Am.  D.  743 ; 
Harris  t;.  S.  81  Ga.  758,  12  Am.  St.  355. 

^  Ante,  §  809,  811 ;  Rex  v.  Adams, 
Rass.  &  Ry.  225 ;  Reg.  v.  Adams,  1  Den. 
C.  C.  38 ;  Rex  v.  Atkinson,  2  East  P.  C. 
673.  Intending  to  part  with  Owner- 
ship ultimately,  not  now.  —  When  one 
with  intent  to  steal  takes  from  another  a 
bank-note  to  deposit  on  the  latter^s  ac- 
count in  a  bank,  he  commits  larceny  of 
the  note ;  Rex  v.  Goode,  2  Car.  &  P.  422, 
note;  because  though  the  other  expects 
ultimately  to  part  with  his  property  there- 
in, he  does  not  mean  to  part  with  it  at  the 
time  when  or  to  the  individual  to  whom 
he  delivers  it.  See  also  Reg.  v.  Smith,  1 
Car.  &  K.  423. 


*  Reg.  V,  Evans,  Car.  &  M.  632.  And 
see  Rex  v.  Stock,  1  Moody,  87 ;  Reg.  v» 
Glass,  2  Car.  &  K.  395. 

7  Reg.  V.  Brown,  Dears.  616;  Reg.  v. 
Smith,  1  Car.  &  K.  423.  And  see  Reg.  v. 
Beaman,  Car.  &  M.  595 ;  Rex  t;.  Murray, 
1  Leach,  344,  2  East  P.  C.  683 ;  Reg.  t*. 
Butler,  2  Car.  &  K.  340 ;  Reg.  v.  Ueath,  2 
Moody,  33;  Reg.  v.  Goodeuough,  Dears. 
210,  25  Eng.  L.  &  £q.   572. 

8  Ante,  §  801. 

*  Rex  V.  Robson,  Russ.  &  Ry.  413.  See 
ante,  §  810. 

10  P.  V.  Rae,  66  Cal.  423,  56  Am.  R. 
102;  Soltau  v.  Gerdau,  119  N.  Y.  380,  16 
Am.  St.  843;  S.  v.  Zumbunsou,  86  Mo. 
Ill;  Mathews  i;.  S.  9  Tex.  Ap.  138; 
Hnber  v.  S.  57  Ind.  341,  26  Am.  R.  57; 
Loomis  V.  P.  67  N.  Y.  322,  23  Am.  R. 
123;  Zink  v.  P.  16  Hun,  396;  C.  v.  Barry, 
125  Mass.  390;  Reg.  v.  Buckmaster,  20 
Q.  B.  D.  182,  16  Cox  C.  C.  839 ;  Hall  v. 
S.  6  Bax.  522 ;  P.  v.  Shaw,  67  Mich.  403, 
68  Am.  R.  372 ;  Grunson  v.  S.  89  Ind.  533, 
46  Am.  R.  178 ;  Collins  v.  S.  15  Lea.  68; 
C.  t'.  Eichelberger,  119  Pa.  254;  U.  S.  r. 
Rodgers,  1  Mackey,  419. 
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§  816  8PECIFIG  0FFBNCE8.  [BOOK  Z. 

trick,  the  parting  with  the  ownership  is  meant  to  be  absolute  and 
entire,  the  offence  is  not  larceny.' 

§  814.  In  TennaMee,  —  the  common  law  of  the  State  seems 
formerly  to  have  made  some  exception  to  the  foregoing  doctrine,^ 
but  it  would  appear  to  be  otherwise  now.* 

§  815.  1.  Condition  Preoedent.  —  Since  the  consent  to  the 
taking,  to  avail  an  accused  person,  must  be  as  broad  as  the  act 
it  would  protect,^  if  by  its  terms  it  is  on  a  condition  precedent, — 
that  is,  if  something  is  to  be  done  before  the  property  passes, — 
the  taking  with  felonious  intent  will  be  larceny.    Thus,  — 

2.  Ooods  for  Cash.  —  If,  on  a  sale  of  goods,  the  seller  contem- 
plates no  credit,  but  the  purchaser  secretly  purposes  appropri- 
ating them  to  himself  without  paying,  a  delivery  will  not  pre- 
vent the  fraud  being  larceny;  otherwise,  if  there  is  a  credit.^ 
Thus,— 

§  816.  Instances.  —  One  went  into  a  shop  and  bought  jewelry 
to  pay  in  cash  on  its  delivery  at  a  coach-office.  The  seller  took 
it  with  an  invoice  to  the  coach-office ;  there  the  purchaser  told 
him  that  he  had  been  disappointed  in  not  receiving  money  ex- 
pected by  letter.  Just  then  a  letter  was  put  into  his  hands  :  he 
opened  it  in  the  presence  of  the  seller,  and  said  he  had  to  meet  at 
a  certain  coffee-house  a  friend  who  would  supply  the  money.  So 
tlie  seller  left  the  goods  and  went  home.  He  testified  that  he 
considered  them  sold  when  he  got  the  cash,  not  before.  The 
prisoner  absconded  with  them.  And  the  court  held  that,  assum- 
ing his  purpose  to  have  been  felonious,  he  committed  larceny.^ 
In  another  case,  one  bargaining  with  a  trader  about  some  waist- 
coats, said,  ^^  You  must  go  to  the  lowest  price,  as  it  will  be  for 
ready  money."  Tlie  reply  was,  "  Then  you  shall  have  them  for 
128. ; "  the  purchaser  assented,  and  added  that  he  would  put 
them  into  his  gig,  standing  at  the  door.  The  trader  replied, 
"  Very  well."  He  put  them  into  the  gig,  drove  off  without  pay- 
ing, and  was  absent  two  years.  The  jury  found  specially  that 
"  the  waistcoats  were  parted  with  conditionally,  that  the  money 
was  to  be  paid  at  the  time,  and  that  the  defendant  took  them 
with  a  felonious  intent."    This  was  thereon  held  to  be  larceny. 


^  Reg.  r.  SolomonB,  17  Cox  C.  C.  93 ;         *  2  East  P.  C.  693.    And  see  the 

Kellogg  V.  S.  26  Ohio  St  15.  cited  to  the  next  section.    Also  Mowrey 

a  Feller  v.  S.  9  Yerg.  397.  v.  Walah,  8  Cow.  238;  Ross  v,  P.  5  Hill, 

»  Colling  V.  S.  15  Lea,  68.  N.  Y.  294. 
«  Ante,  §  811  (2),  813  (1).  «  Rex  v.  Campbell,  1  Moody,  179. 
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since  ^'  the  prosecutor  only  parted  with  the  possession  of  the 
goods."  ^  We  have  the  same  result  where,  by  usage,  goods 
bought  are  to  be  paid  for  before  being  taken  away ;  and  the 
pretended  purchaser,  without  consent,  carries  them  off  feloni- 
ously, and  does  not  pay.^  But  though  the  trader  intends  not  to 
let  the  purchaser  have  the  goods  except  for  money,  yet  if  he 
finally  parts  with  them  for  bills,  the  transaction,  however  fraudu- 
lent, is  not  larceny.* 

§  817.  Change,  again.  —  One  asked  a  boy  in  a  shop  to  give  him 
change  for  a  half-crown,  took  the  change,  eluded  the  effort  of 
the  boy  to  get  hold  of  the  half-crown,  and  ran  away.  He  was 
held  to  have  committed  larceny  of  the  change.^  Here  the  part- 
ing with  the  change  was  only  conditional,  and  on  the  other  side 
there  was  the  intent  to  steal. 

§  818.  Right  to  reclaim  OoocUi,  diatingaiahed.  —  Fraud  as  a  civil 
wrong  is  not  identical  with  fraud  in  the  criminal  law.  So  that  in 
various  circumstances  the  purchaser's  fraud  enables  the  seller  to 
get  back  the  goods,  while  yet  the  consent  he  had  given  to  part 
with  them  avails  the  defendant  on  a  charge  of  larceny.^  For,  as 
concerns  this  crime  and  the  trespass  necessary  to  constitute  it, 
a  consent  to  the  taking  is  the  same  whether  obtained  by  fraud 
or  not.* 

1  Reg.  9.  Cohen,  2  Den.  C.  C.  249,  5  Afterward  without  the  order  he  re-entered 
Eng.  L.  &  Eq.  545.  And  see  Reg.  v.  Box,  the  shop  in  the  shopkeeper's  absence,  asked 
9  Car.  &  P.  126 ;  Rex  v.  Pratt,  1  Moody,  again  to  see  the  chattel,  told  the  clerk  he 
250 ;  Rex  v.  Sharpless,  1  Leach,  92.  Query,  hid  made  all  right  with  the  shopkeeper, 
whether  these  cases  overrule  Rex  v.  Har-  and  carried  it  away.  A  conviction  for 
vey,  1  Leach,  467,  2  East  P.  C.  669,  in  larceny  was  affirmed.  C.  v.  Wilde,  5 
which  it  was  held  that  if  a  horse  is  de-  Gray,  83,  66  Am.  D.  350. 
livered  to  a  buyer  who  is  to  pay  for  it  *  Rex  v.  Parkes,  2  Leach,  614;  s.  o. 
immediately,  the  latter  does  not  commit  nom.  Rex  u.  Parks,  2  East  P.  C.  671. 
larceny  thereof  though  he  rides  it  away  *  Rex.  v,  Williams,  6  Car.  &  P.  390. 
withont  objection  from  the  seller,  saying  Much  to  the  same  effect  are  Reg.  v.  Rod- 
he  will  return  immediately  and  pay.  The  way,  9  Car.  &  P.  784 ;  Rex  v.  Aickles,  2 
court  expressly  observed :  "  The  property,  East  P.  C.  675,  1  Leach,  294 ;  Rex  v. 
as  weU  as  the  possession,  was  entirely  Oliver,  2  Russ.  Crimes,  3d  Eng.  ed.  43, 
parted  with."  And  see  Reg.  v.  Sheppard,  cited  2  Leach,  1072,  4  Taunt.  274 ;  Reg.  v. 
9  Car.  &  P.  121 ;  P.  v.  Miller,  14  Johns.  Johnson,  2  Den.  C.  C.  310,  14  Eng.  L.  & 
371.  Eq.  570;  Rex  v.  Metcalf,  1  Moody,  433; 

'  Rex  V,  Gilbert,  1  Moody,  185.    And  Prosser  v.  Rowe,  2  Car.  &  P.  421 ;  Reg. 

see  Reg.  ».  Slowly,  12  Cox  C.  C  269,  4  v.  Twist,  12  Cox  C.  C  509,  6  Eng.  Rep. 

Eng.  Rep.  545.     One  went  into  a  shop  335. 

and  told  the  clerk  he  wished  to  purchase  *  Ross  v.  P.  5  Hill,  N.  T.  294.    And  see 

a  particular  chattel.    The  clerk  referred  Olmsted  v.  Hotailing,  1  Hill,  N.  Y.  317. 

him  to  the  shopkeeper,  who  refused  to  let  '       ^  See  Vol.  L  f  581-683 ;  ante,  §  81 1, 

him  have  it  except  on  his  father's  order.  812  (3,  4). 
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§  819.  Ring-dropping  —  furnishes  another  illustration.  In  this 
cheat,  one  pretends  to  find  an  article  of  value,  —  as,  a  ring  where- 
in is  set  a  worthless  jewel  with  the  appearance  of  a  diamond,— 
acknowledges  the  right  of  his  intended  victim  to  share  in  the 
prize,  and  induces  him  to  advance  bank-bills  or  other  things  on 
scQuritv  of  it,  under  the  condition  that  it  shall  belong  entirely  to 
the  lender  if  what  is  borrowed  is  not  restored  in  an  agreed  time. 
Here,  as  the  specific  article  borrowed  was  to  be  returned,  the 
taking  of  it,  with  felonious  intent,  is  larceny.^  But  where  the 
victim  bought  the  defrauder's  share  of  the  pretended  prize, 
the  latter  was  deemed  not  to  have  committed  this  offence ;  be- 
cause the  former  had  parted  with  his  ownership  in  the  money  he 
gave,  not  merely  with  his  posse^sion.^    Again, — 

§  820.  Exchange  of  Pledge.  —  If  a  pawn-broker,  having  an  arti- 
cle in  pledge,  is  by  the  pawner  shown  another  which  he  deems  of 
sufficient  value,  whereon  he  consents  to  accept  the  latter  in  place 
of  the  former,  —  the  pawner,  by  taking  back  the  original  pledge 
and  through  sleight  of  hand  substituting  a  valueless  thing  for  the 
other,  does  not  commit  larceny  of  the  pledge  taken  back;  be- 
cause, in  relinquishing  it,  the  holder  meant  to  part  with  his  prop- 
erty therein.^  And  where  one  took  a  packet  of  diamonds  to  a 
pawnbroker  with  whom  he  had  previously  pledged  a  brooch,  and 
received  the  brooch  and  a  further  advance,  pretending  to  give  this 
packet,  but  really  giving  another  of  similar  appearance,  contain- 
ing only  glass,  his  offence  was  held  not  to  be  larceny,  but  only 
an  indictable  cheat.* 

§  821.  Consent,  to  detect  Thiel — The  seeming  consent  to  the 
taking  given  to  detect  and  bring  to  punishment  the  thief,  was 
considered  in  the  preceding  volume.^ 

§  822.  1.  Consent  through  an  Agent,  —  whereof  we  have  al- 
ready seen  something,®  is  the  same  as  by  the  owner  in  person ; 
provided  the  agent  is  authorized,  otherwise  not.     For  example,— 

2.  Authorized  or  not.  —  One  who,  during  slavery,  took  with 
felonious  intent  the  master's  goods  from  a  consenting  slave  was 

1  Hex  r.  Watson,  2  Leach,  640,  2  East  Reg.  r.  Gardner,  Leigh  &  C.  243,  9  Cox 

P.  C.  680;  Rex  v.  Patch,  1  Leach,  238,  2  C.  C.  253. 

East  P.  C.  678;  Rex  r.  Marsh,  1  Leach,         *  Rex  v.  Jackson,  1  Moody.  119. 
345 ;  Rex  v.  Moore,  1  Leach,  314,  2  East         ^  Rex  v,  Meilheim,  Car.  Crim.  Law,  3d 

P.  C.  679.    See  Reg.  v.  Hazel],  11  Cox  ed.  281. 
C.  C.  597.  *  Vol.  L  §  262, 263 ;  Pigg  ».  S.  48  Tex. 

3  Reg.  V.  Wilson,  8  Car.  &  P.  111.    See  108. 

0  Ante,  §  812  (5-7),  813. 
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held  to  commit  larceny  of  them  or  not,  according  as  the  master 
had  ^  or  had  not^  told  the  slave  to  deliver  them.  So  the  getting 
of  a  parcel  from  a  carrier's  servant,  by  falsely  pretending  to  be 
the  person  to  whom  it  is  directed,  is  larceny,  if  taken  with  the 
intent  to  steal ;  because  the  servant  has  no  authority  to  part  with 
it  except  to  the  right  person.^  And  if  a  man's  servant  unauthor- 
ized delivers  his  goods  under  a  pretended  sale  to  one  who,  knowing 
the  want  of  authority,  takes  them  with  felonious  intent,  this  taking 
is  larceny.*  The  doctrine  seems  broadly  to  be  that  a  thief  can 
avail  himself  of  a  permission  given  by  the  owner's  agent,  only 
when  the  agent  had  authority.  It  may  be  either  general  or 
special.^ 

§  823.  Fourthly.  The  Possession  of  the  Effects  which  the  Owner 
must  havey  and  the  Thief  must  not ^  for  the  Trespass  to  attach:  — 

1.  PoMeMion  Indispensable.  —  Trespass  is  a  disturbance  to  the 
possession.^  Therefore  there  can  be  no  trespass  to  one's  effects 
not  in  his  possession,  and  consequently  no  larceny,  however  much 
he  may  have  been  injured  in  respect  of  them,  and  by  an  act  how- 
ever wrongful.^    Thus, — 

2.  Money  on  Another's  Cheok.  —  If  a  stock-broker,  having  his 
principal's  check  to  be  used  for  a  particular  purpose,  draws  and 
fraudulently  misappropriates  the  money,  he  does  not  commit  lar- 
ceny of  this  money ;  for  it  was  never  in  the  principal's  posses- 
sion.^ And  a  servant  who,  on  taking  his  master's  check  to  a 
bank  for  the  cash,  resolves  there  to  convert  what  he  draws  to  his 
own  use,  does  not  steal  the  bills  drawn ;  for,  to  quote  from  the 
opinion  of  the  court,  "those  bills  had  never  been  in  the  pos- 
session of  the  master,  in  any  such  sense  as  would  authorize  him 
to  sue  the  servant  in  trespass  for  them.    The  bank-bills  delivered 


^  Dodge  V.  Brittain,  Meigs,  84 ;  Vol.  I. 
i  262, 263.  And  see  Kemp  v.  S.  1 1  Humph. 
320. 

«  Hite  V.  8.  9  Yerg.  198. 

•  Rex  V,  Longstreeth,  1  Moody,  137. 

^  Rex  17.  Hornbj,  1  Car.  &  K.  305.  And 
see  Reg.  v.  Harvey,  9  Car.  &  P.  353. 

^  Reg.  V.  Sheppard,  9  Car.  &  P.  121 ; 
Rex  V.  Small,  8  Car.  &  P.  46;  Rex  v. 
Jackson,  1  Moody,  119;  Rex  v.  Wilkins, 
1  Leach,  520,  2  East  P.  C.  673 ;  Rex  v. 
Parkea,  2  Jjeach,  614 ;  8.  o.  nom.  Rex  v. 
Parks,  2  East  P.  C.  671 ;  Rex  v,  Pratt,  1 


Moody,  250 ;  Reg.  v.  Featherstone,  Dears. 
369,  26  Eng.  L.  &  £q.  570,  18  Jur.  538. 

*  Bishop  Non-Con.  Law,  §  389. 

'  Rex  V.  Hart,  6  Car.  &  P.  106;  Reg. 
V,  Smith,  2  Den.  C.  C.  449,  9  Eng.  L.  & 
Eq.  532 ;  Reg.  v.  Johnson,  2  Den.  C.  C. 
310,  14  Eng.  L  &  Eq.  570 ;  Rex  v.  Haw- 
tin,  7  Car.  &  P.  281 ;  Nelson  v.  Whetmore, 
1  Rich.  318;  S.  v.  Martin,  12  Ire.  157; 
Gadson  v.  S.  36  Tex.  350;  Garner  v.  8. 
36  Tex.  693 ;  Rex  v.  Adams,  Russ.  &  Ry. 
225. 

8  Rex  V.  Walsh,  Rnss.  &  Ry.  215,  2 
Leach,  1054,  4  Taant.  258. 
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to  the  servant  were  not  the  bills  of  the  master  while  in  the  bank ; 
they  were  the  money  of  the  bank,  and  as  such  were  delivered  to 
the  servant,  and  never  came  to  the  hands  of  the  master  or  were 
held  by  him."  ^ 

§  824.  1.  PosseMion  and  Custody  —  are  in  this  branch  of  the  lav 
widely  distinguishable.  There  can  be  no  trespass  against  the  cus- 
tody ;  it  is  always  against  the  possession,  and  it  can  be  committed 
as  well  by  the  custodian  as  by  any  other  person.    For  example,— 

2.  Servant.  —  When  a  master's  goods  in  possession  come  with- 
in the  handling  of  the  servant,  the  latter  has  in  law  no  more  than 
a  custody  of  them,  the  possession  remaining  in  the  former.  There- 
fore the  servant  may  commit  larceny  of  them;*  as,  if  a  clerk  in  a 
store  feloniously  removes  goods  from  it,  this  is  larceny.^  But  a 
mere  intent  to  steal  does  not  constitute  larceny  in  the  servant, 
who  becomes  guilty  only  when,  with  the  felonious  intent,  he  does 
something  with  the  goods  contrary  to  his  duty.^    And  — 

8.  Custodian  generaUy.  —  Where  any  person,  whether  servant 
or  not,  has  the  bare  charge  or  care  of  another's  effects,  ^^  the  legal 
possession,"  observes  East,  "remains  in  the  owner;  and  the  party 
may  bo  guilty  of  trespass  and  larceny  in  fraudulently  converting 
the  same  to  his  own  use."  ^    For  example,  — 

§  825.  One  taking  Note  to  indorse.  —  The  maker  of  a  prom- 
issory note,  who  on  paying  it  in  part  took  it  into  his  hands  to  in- 
dorse the  payment,  was  deemed  to  have  only  the  custody,  while 
the  possession  remained  in  the  holder;  and  when  afterward  he 
refused  to  give  it  back,  and  converted  it  to  his  own  use,  he  was 
adjudged  guilty  of  larceny.^ 

§  826.   Possession  by  Servant,  Bailee,  Ao.  —  Since  whatever  one 


1  C.  i\  King,  9  Cash.  284,  288,  opinion 
by  Dewey,  J. 

*  Reg.  V.  Samways,  Dean.  371, 26  Eng. 
L.  &  Eq.  576 ;  Reg.  v,  Robins,  Dears.  418, 
18  Jnr.  1058,  29  Eng.  L.  &  £q.  544 ;  Reg. 
r.  Heath,  2  Moody,  33 ;  Walker  v.  C.  8 
Leigh,  743 ;  Rex  v.  Bntterfs,  6  Car.  &  P. 
147;  Reg.  v.  Manning,  Dears.  21,  17  Jar. 
28,  14  Eng.  L.  &  Eq.  548 ;  Rex  v.  Ham- 
mon,  4  Tannt  304,  2  Leach,  1083 ;  Rex  v. 
Bass,  1  Leach,  251,  2  East  P.  C.  566,  598; 
Rex  V,  Robinson,  2  East  P.  C.  565 ;  GiU 
V.  Bright,  6  T.  B.  Monr.  130 ;  Rex  v,  Mc- 
Namee,  1  Moody,  368 ;  Reg.  v.  Jackson,  2 
Moody,  32 ;  C.  v.  Brown,  4  Mass.  580;  P. 
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V.  Wood,  2  Par.  Or.  22 ;  P.  v,  Belden,  37 
Cal.  51. 

*  Marcos  v.  S.  26  Ind.  101 ;  C.  r.  DaTis, 
104  Mass.  548. 

*  Reg.  r.  Roberts,  3  Cox  C.C.  74.  And 
see  Reg.  v.  Low,  10  Cox  C.  C.  168 ;  Reg.  v* 
Warren,  10  Cox  C.  C.  359 ;  Reg.  r.  Richard- 
son, 1  Post.  &  F.  488 .  post,  §  830  et  seq. 

*  2  East  P.  C.  564 ,  P.  r.  Call,  1  Denio, 
120,  43  Am.  D.  655. 

«  P.  ».  Call,  1  Denio,  120,  43  Am.  B. 
655.  In  substance  like  this,  is  Dignowitty 
».  a  1 7  Tex.  521 ,  67  Am.  D.  670.  Bnt  see 
S.  V.  Deal,  64  N.  C.  270.  Compare  this 
doctrine  with  some  of  the  cases  stated 
ante,  {  797. 
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does  by  his  servant  or  agent  is  regarded  as  done  by  himself,^ 
the  master  may  hold  a  possession  through  his  servant,  and  in 
some  circumstances,  not  all,^  acquire  thus  a  fresh  possession. 
There  may  be  likewise  a  possession  by  a  bailee  or  other  third 
person.'  And  though  this  other  has  a  special  property  in  the 
thing,  carrying  with  it  a  special  possession,  or  such  other  care  as 
will  prevent  his  misappropriation  of  it  from  being  theft,  still  an 
indictment  for  another's  larceny  of  it  may  well  enough  lay  the 
property  in  the  general  owner,  even  under  circumstances  in  which 
it  may  just  as  well  lay  it  in  the  bailee,^  —  matter  rather  for 
^Criminal  Procedure "  than  for  this  place.    Therefore, — 

§  827.  Our  Present  Inquiry  —  is  after  the  i*ules  distinguishing 
cases  wherein  one  having  authority  over  a  thing  is  deemed  in  pos- 
session, so  that  no  misappropriation  of  it  by  him  will  be  larceny^ 
from  those  wherein  he  is  held  to  be  only  in  custody,  and  competent 
to  commit  larceny  thereof.  Incidentally  we  shall  consider  something 
of  the  act  which  in  the  latter  circumstances  will  amount  to  the  as- 
portation by  trespass.^  Central  in  this  inquiry  is  the  doctrine  of  — • 

§  828.  Ultimate  Destination.  —  We  saw  something  of  this  under 
the  title  Embezzlement.^  The  doctrine  is  that  while  a  thing  to 
which  one  has  become  entitled,  not  having  been  his  originally,  is 
on  its  transit  to  him  through  servants  or  third  persons,  even  his 
own  servants,  it  is  not  a  subject  of  trespass  as  a  disturbance  to 
his  rights,^  and  it  becomes  such  only  on  either  arriving  within  his 
personal  control,  or  otherwise  reaching  its  ultimate  destination. 
So  that  as  against  him,  a  fortiori  as  against  the  former  owner  who 
has  parted  with  both  the  property  and  the  possession  of  it,^  the 
servant  or  other  custodian  through  whom  it  is  passing  cannot, 
until  the  transit  is  ended,  and  then  he  can,  commit  larceny  of 
this  thing.*    Now, — 

§  829.  ^What  is  an  "  Ultimate  Destination  "  —  within  this  rule  7 


1  See  Broom  Leg.  Max.  2d  ed.  643. 
S  Ante,  §  823  (2),  824  (2). 

*  Rex  V.  Longstreetb,  1  Moody,  137 ; 
Bex  V.  Clarke,  2  Leach,  1036 ;  b.  c.  nom. 
Bex  V,  Clark,  Bom.  ft  Bj.  181 ;  Reg.  v. 
Ashley,  1  Car.  ft  K.  198;  C.  v.  Morse,  14 
MaaiL2I7. 

*  Ante,  §  789 ;  Langford  v.  S.  8  Tex. 
115.  And  see  S.  v.  SomerriUe,  21  Me.  14, 
38  Am.  D.  248. 

•  Ante,  §  799. 

•  Ante,  §  368. 

YOL.  IX.— 81 


7  Ante,  §  823. 

•  In  Rex  V,  Hawtin,  7  Car.  ft  P.  281, 
this  was  so  intimated  by  Alderson,  B.  la 
a  case  of  money  paid  to  one  not  author- 
ized in  fact  to  receive  it,  though  the  party 
paying  it  supposed  he  was  authorized. 

*  Keg.  V.  Reed,  24  Eng.  L.  ft  Eq.  562, 
Dears.  257,  18  Jur.  66;  Rex  v.  Hawtin, 
supra;  2  East  P.  C.  568;  Rex  v.  Hart,  6 
Car.  ft  P.  106;  Reg.  v.  Watts,  1  Eng.  L. 
ft  £q.  558,  S  Den.  C.  C.  14, 14.Jnr.  870. 
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Penon  of  Servant.  —  Not  ordinarily,  while  a  thing  never  in  the 
master's  possession  is  thus  passing  through  his  servant  to  him,  is 
the  person  of  the  servant  its  ultimate  destination.  Therefore 
while  the  thing  remains  on  the  servant's  person,  the  latter  does 
not,  as  against  his  master,  commit  a  trespass  in  transporting  it 
about ;  and  though  he  has  the  intent  to  steal,  the  transaction  is 
not  larceny.^    Added  to  which,  — 

§  830.  1.  The  Berranf  s  Own  Hldinnilace  —  is  not  the  ultimate 
destination  of  a  thing  in  transit  to  the  master.  So  that  the  for- 
mer neither  in  taking  it  there,  nor  in  taking  it  to  his  own  us6 
subsequently,  commits  the  trespass  essential  in  larceny.  Thus, 
in  an  old  and  familiar  case,  where  one  authorized  to  sell  some 
effects  sold  them  and  concealed  the  money  in  his  master's  house, 
after  which  in  a  separate  transaction  he  appropriated  this  money 
to  his  own  use,  he  was  adjudged  not  guilty  of  a  larceny  thereof.' 
Further  as  to  which,  — 

2.  Larceny  or  not  in  Senrant.  —  The  distinction  is  that  if  the 
clerk  or  other  servant  puts  the  coins  or  bank-notes  received  from  a 
customer  into  the  cash  or  bill  drawer,  and  afterward  with  felonious 
intent  takes  them  out,^  he  commits  larceny  ;  but  if  he  puts  them 
in  the  first  instance  into  his  own  pocket,  or  if  he  carries  them 
directly  elsewhere  and  conceals  them,  taking  them  on  a  subse- 
quent occasion,  he  does  not  commit  this  offence,  however  feloni- 
ous his  intent*    Further, — 

8.  Penon  of  Servant,  again.  —  It  seems  to  have  been  held,  in  a 
case  which  goes  to  the  verge,  that  if  there  is  no  place  of  deposit 
for  the  thing  aside  from  the  person  of  the  servant,  who  is  to  keep 
it  for  his  master,  and  it  is  on  his  person  at  the  place  where  his 
duty  requires  him  to  keep  it,  he  may  then  be  guilty  of  larceny  by 
converting  it  wrongfully  ;  though  it  is  not  shown  to  have  been  in 
any  other  place.*    Further  to  illustrate,  — 


1  Reg.  r.  Reed,  24  Eag.  L.  ft  Eq.  562, 
18  Jar.  66,  Dears.  257. 

3  Rex  V.  Dingle^ ,  cited  1  Show.  53, 
Gonldsb.  186,  2  Leach,  840;  ante,  §  823. 

'  Rex  V.  Hammon,  Rnsa.  ft  Rf .  221,  2 
Leach,  1083,  4  Tannt.  304 ;  Rex  v.  Chip- 
chase,  2  Leach,  699,  2  East  P.  C.  567 ; 
Rex  V,  Murray,  1  Leach,  344,  2  Bast  P.  C 
683 ;  C.  V.  Barry,  116  Mass.  1. 

*  Rex  V.  Bazeley,  2  Leach,  835 ;  8.  o. 
nom.  Bazely's  Case,  2  East  P.  C.  671; 
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Rex  V.  Waite,  1  Leach,  88,  S  East  P.  C 
570.  And  see  Reg.  o.  Green,  24  Eng.  X«. 
ft  Eq.  555, 18  Jnr.  158,  Dears.  323  ;  Rex 
V.  Headge,  2  Leach,  1033,  Ross.  &  Ky. 
160;  Rex  v.  Walsh,  Ross,  ft  Ry.  215,  4 
Taant.  258,  2  Leach,  1054. 

s  Reg.  V.  Watte,  1  Eng.  L.  ft  Eq.  55S, 
2  Den.  C.  C.  14,  14  Jnr.  870.  And  see 
observations  in  Reg.  v.  Reed,  24  "Eng.  I* 
ft  Eq.  562. 
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§  831.  1.  Coals  In  Master's  Cart.  — Where  a  servant  was  sent 
to  bring  home  in  the  master's  cart  some  coals  the  latter  was  pur- 
chasingy  this  cart  was  held  to  be,  within  our  present  distinction,  a 
place  of  ultimate  destination ;  the  reason  being  that  since  in  law 
the  cart  was  in  the  master's  possession,^  the  coals  therein  must 
be  deemed  so  also.  And  where  the  servant,  on  his  way  home,  dis- 
posed of  a  part  of  the  coals  for  his  own  benefit,  he  was  held  to 
have  committed  larceny  of  them.^    Again,  — 

2.  Straw  at  Stable-door.  —  Some  straw  which  a  servant  brought 
home  for  his  master  was  held  to  have  reached  its  ultimate  desti- 
nation when  laid  down  by  the  former  at  the  stable-door,  not  yet 
carried  within ;  so  that  when  with  felonious  intent  the  servant 
took  thence  a  portion  of  it,  he  became  guilty  of  tiiis  offence.^ 

§  832.  1.  Umlt  of  Doctrine  —  Prior  Ownership.  —  This  doctrine 
of  the  ultimate  destination,  with  the  incapacity  for  larceny  during 
the  transit,  does  not,  as  already  intimated,  apply  where  the  master 
had  the  ownership  of  Che  specific  thing,  and  consequently  the  legal 
possession  of  it,  before  its  delivery  to  the  servant ;  for  in  such  a 
case  this  change  of  custody  does  not  change  the  possession  in  law.^ 
Therefore,  — 

2.  Servant  sent  for  Goods  purchased.  —  K  a  com-factor  buys  a 
cargo  of  com,  —  a  case  in  which  the  purchase  transfers  the  owner- 
ship before  formal  delivery,  —  and  sends  his  servant  with  a  lighter 
for  it,  then  if  the  servant  takes  some  of  it  directly  from  the 
ship  before  it  is  transferred  to  the  lighter,  he  commits  larceny .'^ 
And  — 

8.  Servant  taking  from  Servant.  —  Possibly,  in  some  circum- 
stances, when  from  a  third  person  a  servant  receives  for  the  mas- 
ter a  thing  not  his  before,  the  receipt  being  in  law  the  master's,® 
a  second  servant,  taking  the  thing  by  delivery  from  the  first,  may 
commit  larceny  of  it  as  against  the  master,  into  whose  possession 
this  second  servant  cannot  deny  that  it  has  come.^    • 

§  838.  BaUeea  and  Others  having  a  Special  Property  —  in  the 
goods,  such  as  common  carriers  and  other  persons  in  the  like  re- 

>  Rex  V.  Robinson,  2  East  P.  C.  565.        L.  &  Eq.  558,  2  Den.  C.  C.  U.    And  see 
s  Reg.  V.  Reed,  24  Eng.  L.  &  £q.  562,    ante,  §  823. 

18  Jar.  66,  Dean.  257.    See  also  Rex  v.         >  R«x  v,  Abrahat,  2  Leach,  824,  2  East 

Harding,  Rnss.  &  Ry.  125 ;  Reg.  v.  Ban-  P.  C  569. 

kaU,  Leigh  &  C.  371.  ^  See  Reg.  v.  Reed,  24  Eng.  L.  &  Eq. 

>  Reg  V.  Hayward,  1  Car.  &  K.  518.  662, 18  Jar.  66. 

*  Ist  Rep.  Eng.  Crim.  Law  Com.  ▲.  d.  f  Reg  v.  Watts,  2  Den.  C.  C.  14, 1  Eng. 
1834,  p.  21,  pi.  4 ;  R^g'  v  Watts.  1  Eng.     L.  ft  Eq.  558,  14  Jar.  87a 
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lations,  and  persons  generally  to  whom  goods  are  committed 
under  contract,  cannot  become  guilty  of  larceny  of  them  while  the 
relation  subsists ;  because  their  entire  control  and  quasi  owner- 
ship, entitling  them  to  be  moved  by  impulses  from  their  own 
minds  and  not  the  mind  of  a  master,^  are  inconsistent  with  the 
idea  of  a  trespass.  Such  persons  are  said  to  have  a  possession,  in 
distinction  from  a  custody.^    But  — 

§  834.  1.  Relation  ended  —  Destination  —  Breaking  Bnlk.  — 
When  the  relation  has  ended,  —  as,  for  instance,  where  the  goods 
conveyed  b}'  a  carrier  have  fully  reached  their  place  of  destina- 
tion,' or  he  has  broken  open  a  package  in  violation  of  his  trust,^ 
—  there  may  then  be  a  larceny.  This  distinction  has  led  to  the 
seemingly  absurd  proposition  that  no  offence  is  committed  by  a 
carrier  stealing  the  entire  parcel,  but  it  is  felony  to  steal  a  part.^ 
If  the  bailment  was  gratuitous,  it  is  still  the  same  as  though  for 
hire.^    Now,  — 

2.  In  Reason,  —  this  doctrine  should  be  qualified.  If,  to  single 
out  the  case  of  the  common  carrier,  he  purposely  puts  a  package 
where  the  consignee  cannot  get  it,  he  as  absolutely  violates  his 
trust,  and  as  effectually  terminates  his  relations  with  the  consignor, 
as  when  he  breaks  bulk.  But  he  has  not  yet  committed  lar- 
ceny. Then  if,  as  a  separate  transaction,^  he  feloniously  converts 
the  thing  to  his  own  use,  or  sells  it  for  his  own  lucre,  he  steals  it. 
Or,  if  the  breaking  of  bulk  is  important,  we  shall  find  somewhere 
such  breaking,  when  we  trace  the  parcel  far  enough. 

§  835.  Distinotions  in  Another  Form.  —  The  foregoing  distinc- 
tions, being  those  of  the  books,  could  not  be  omitted.  Nor  are 
they  in  any  view  useless.  Yet  they  are  less  helpful  practically 
than  they  seem.    In  looking  into  each  case,  what  we  are  to  find, 


1  Ante.  §  803. 

s  Wright  v.  Lindsay,  20  Ala.  428 ; 
Anonymous,  J.  Kel.  81,  82,  83 ;  Rex  v. 
Fletcher,  4  Car.  &  P.  545 ;  Rex  v.  Prat- 
ley,  5  Car.  ft  P.  533; 'Rex  v.  Savage,  5 
Car.  ft  P.  143 ;  Rex  v.  Smith,  1  Moody, 
473 ;  Reg.  v.  Thristle,  I  Den.  C.  C.  502,  2 
Car.  ft  K.  842,  3  New  Sees.  Caa.  702,  13 
Jar.  1035;  Rex  v.  Banks,  Raiss.  ft  Ry. 
441 ;  G  17.  James,  1  Pick.  375. 

'  Anonymous,  J.  Kel.  83 ;  2  East  P.  C. 
696.  And  see  Rex  v.  Charlewood,  1  Leach, 
409,  2  East  P.  C.  689 ;  post,  §  861. 

*  Re^  V.  Madoz,  Ross,  ft  Ry.  92 ;  Rex 
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V.  Brazier,  Ross,  ft  Ry.  337  ;  Rohinson  r. 
S.  1  Coldw.  120,  78  Am.  D.  487.  And  see 
C.  V,  James,  1  Pick.  375 ;  Reg.  v.  Poyser, 
4  Eng.  L.  ft  Eq.  565,  2  Den.  C  C.  2S3 ; 
post,  S  860. 

*  Anonymous,  J.  Kel.  81, 82, 83, 2  East 
P.  C.  696 ;  Rex  v.  Howell,  7  Car.  ft  P.  325 ; 

C.  V.  Brown,  4  Mass.  580.  See,  concern- 
ing these  several  classes  of  persons,  post, 
i  857-871. 

•  S.  V,  Eairdough,  29  Conn.  47, 76  Am. 

D.  590. 

7  Ante,  S  766,  766. 
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to  make  larceny  of  it,  is  a  trespass ;  this  is  the  point  to  which  the 
other  inquiries  tend,  as  to  a  common  centre.  And  the  simpler 
propositions  are  the  following :  A  servant  may  steal  his  master's 
J  goods  ;  a  bailee  or  any  other  person  may  steal  the  things  intrusted 
to  him ;  but,  to  do  so,  he  must  commit  a  trespass.^  And  a  tres- 
pass requires  an  act  differing  with  the  circumstances  of  the  indi- 
vidual case,  and  with  the  relations  of  the  parties  to  the  property. 
It  consists  in  doing,  by  a  physical  or  manual  force,  as  already  ex- 
plained,' something  to  the  physical  substance  taken,  of  a  nature 
or  to  an  extent  not  lawful  under  the  charge  of  bailment.  If  the 
thing  done  is  sucli  as  would  be  no  violation  of  duty  were  the 
doer's  intent  not  felonious  ;  or,  being  a  violation,  would  not  be  a 
technical  trespass,  —  the  transaction  is  not  larceny,  though  the  in- 
tent be  felonious.  And  the  felonious  intent  and  act  of  technical 
trespass  must,  in  these  as  in  other  circumstances,^  concur  in  point 
of  time.  Yet  these  plainer  propositions  cannot  be  followed  safely 
without  some  refei'ence  to  the  adjudications.  For  the  law  on  this 
subject  is  so  nicely  technical  that  we  can  hardly  affirm  it  to  rest 
on  any  proposition  or  series  of  propositions ;  or,  indeed,  on  any- 
thing.    Let  us  see  something  further  of  the  cases. 

§  836.  1.  .Act  Tiolativa  of  Duty.  — If  a  servant,  with  the  intent 
to  appropriate  to  himself  an  article  in  his  custody  belonging  to  the 
master,  does  with  it  anything  forbidden  by  his  duty,  he  commits 
larceny  thereof.*    Thus,  — 

2.  Absconding   with    Master's    Cart.  —  ^'A    carter    going   away 

with  his  master's  cart  was  holden  a  felony."  '  For,  being  impelled 
while  on  the  line  of  duty  by  his  master's  mind  rather  than  his 
own,  he  commits  a  trespass  when  he  wilfully  departs  out  of  that 
line.     And  — 

3.  Clerk  taking.  —  Exactly  the  same  thing  occurs  where  a 
clerk  takes  money  out  of  his  employer's  till  and  puts  it  into  his 
own  pocket,**  or  contrary  to  his  duty  removes  goods  of  his  em- 
ploy er.^  These  acts  are  trespasses,  and  when  committed  with  the 
intent  to  steal  the  things,  are  severally  larceny.     So  it  is  larceny  for 

'  Ante,  §  799.  ^  Reg.  v.  Manning,  Dears.  SI,  17  Jar. 

s  Ante,  §  804,  805.  28,  14  Eng.  L.  &  £q.  548,  22  Law  J.  n.  s. 

•  Ante,  §  801.  M.  C.  21 ;  Walker  v.  C.  8  Leigh,  743 ; 
«  Powell  V.  S.  34  Ark.  693.  Reg.  v.  Robins,  Dears.  418, 18  Jar.  1058, 

•  Rex  p.  Robinson,  2  East  P.  C.  565.  29  Eng.  L.  &  Eq.  544 ;  Reg.  v.  Samways, 

•  Rex  V.  Hammond,  Rnss.  &  Ry.  221, 2     26  Eng.  L.  &  £q.  576. 
Leach,  1083, 4  Tannt.  304. 
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the  confidential  clerk  of  a  merchant  to  take  a  bill  of  exchange  on- 
indorsed  from  the  bill-box,  and  convert  it  to  his  own  use,  although 
he  was  in  the  habit  of  attending  to  the  cash  affairs  from  week  to 
week ;  for  as  it  had  not  been  delivered  him  bj  his  employer  for 
this  use,  the  taking  is  tortious,  from  the  employer's  possession.^ 
So,— 

4.  Servant's  Theft  by  BaUlng.  —  Where  a  servant  is  directed  to 
convey  goods  from  his  master  to  a  customer,  yet  sells  them  in- 
stead for  his  own  lucre,  he  does  with  them  what  duty  forbids ; 
thereby,  therefore,  he  commits  a  trespass,  and,  his  intent  being 
felonious,  a  larceny.*    But  — 

6.  Bailee  dlstingnlahed  from  Bervant.  —  What  would  be  larceny 
in  a  servant  is  not  necessarily  such  in  a  bailee.    Thus,  — 

6.  Carrying  to  Wrong  Place  —  Belling.  —  When  a  common  car- 
rier undertakes  to  deliver  a  parcel  at  a  particular  place,  the  law 
investing  him  with  a  special  ownership  therein,  so  that  he  is  a 
qiian  joint  owner  with  the  general  owner,^  having  a  possession  of 
it  and  not  a  mere  custody,  and  being  impelled  by  his  own  mind 
and  not  a  master's,  a  breach  of  duty  to  the  general  owner,  as 
where  he  sells  the  parcel  or  carries  it  to  the  wrong  place,  is  not  a 
trespass  to  the  physical  substance.^    For  example,  one  being  spe- 


1  Rex  t;.  Chipchaae,  2  Leach,  699,  2 
East  P.  C.  567 ;  and  see  ante,  §  829,  830. 

<  Rex  V.  Bam,  1  Leach,  251,  2  East 
P.  C.  566, 598 ;  Rex  v.  McNamee,  1  Moodj, 
368 ;  Reg.  u.  Jackson,  2  Moodj,  32 ;  Rex 
V.  Bntteris,  6  Car.  &  P.  147 ;  Rex  v.  Stock, 
1  Moody,  87 ;  U.  S.  ».  Clew.  4  Wash.  C.  C. 
700 ;  Rex  t*.  Jones,  7  Car.  &  F.  151 ;  Reg. 
V.  Jenkins,  9  Car.  &  P.  38 ;  Reg.  v.  Har- 
vey, 9  Car.  &  P.  353.  In  the  following 
cases,  oyermling  Rex  v.  Watson,  2  East 
P.  C.  562,  the  act  was  held  to  be  larceny, 
the  felonious  intent  being  shown  :  BiU  to 
send  by  Mail.  —  One  employed  as  day 
clerk,  bat  not  residing  in  the  honse,  con- 
verted to  his  own  nse  a  bill  of  exchange 
which  in  the  nsnal  conrse  of  business  he 
received  from  his  employer,  with  directions 
to  transmit  it  by  post  to  a  correspondent. 
Rex  V.  Paradice,  2  East  P.  C.  565.  Check 
for  Creditor.  —  Other  clerks,  receiving 
checks  to  deliver  to  creditors,  appropri- 
sted  to  themselves  the  whole.  Rex  v, 
Metcalf ,  1  Moody,  433  ;  Reg.  v.  Heath,  2 
Moody,  33.  Money.  —  Others,  receiving 
money.    Rex  v.  Lavender,  2  East  P.  C. 
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566.  A  servant,  being  sent  with  6<.  to 
buy  twelve  cwt.  of  coals,  bought  a  smaller 
quantity  for  S$.  3d,,  and  appropriated  one 
of  the  shillings  to  his  own  use.  Reg.  v. 
Seaman,  Car.  &  M.  595.  Another  penon, 
sent  with  another  sum  of  money,  misaih 
propriated  the  whole.  Reg.  v.  Smith,  1 
Car.  &  K.  423.  Articles  to  selL  —  A  ser- 
vant, intrusted  with  some  articles  of 
clothing  to  sell,  and  money  to  make 
change,  left  the  country  with  the  money 
and  clothing.  Reg.  r.  Hawkins,  1  Den. 
C.  C.  584,  Temp.  &  M.  828,  14  Jur.  513, 
1  Eng.  L.  &  Eq.  547.  Barge.  —  One  em- 
ployed to  take  a  barge  to  a  certain  place, 
being  paid  his  wages  in  advance,  and  a 
separate  sum  of  three  sovereigns  to  pay 
tonnage,  took  the  barge  part  way,  paid 
a  part  of  the  sum  for  tonnage,  and  con- 
verted the  rest  of  the  money  to  his  own 
nse.  Reg.  v,  Goode,  Car.  &  M.  582.  And 
see  Reg.  v,  Goodenough,  Dears.  210,  25 
Eng.  L.  &  Eq.  572.  See,  howoTer,  Reg. 
V.  Evans,  Car.  &  M.  632. 

<  Fairy  v.  S.  18  Tex.  Ap.  314. 

«  Ante,  i  833,  834. 
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cially  employed  to  drive  six  pigs  to  a  certain  place,  left  one  of  them 
on  the  way  with  Mr.  M.,  because  it  was  tired ;  whereof  he  informed 
the  owner,  and  was  then  directed  to  ask  Mr.  M.  to  keep  it ;  but  in- 
stead, went  and  sold  it  to  him ;  this  selling  was  ruled,  in  a  jury 
case,  not  to  be  larceny.^  Obviously  the  sale  involved  no  physical 
act  done  to  that  physical  thing,  the  pig ;  which  physical  thing,  be- 
ing already  in  the  purchaser's  hands,  required  no  manual  delivery 
to  convey  the  title. 

§  837.  1.  Peraoaa  liavUig  Goods  not  IntmBted.  —  There  is 
another  class  of  cases;  it  differs  both  from  those  of  bailees, 
and  of  servants  general  and  special;  in  which  the  thing  came 
lawfully  into  the  hands  of  the  person  to  whom,  nevertheless,  it 
was  not  intrusted.  And  the  doctrine  is  that  if  in  the  original 
taking  there  was  neither  any  evil  intent  nor  a  technical  trespass, 
no  larceny  is  committed  by  any  subsequent  misappropriation.  To 
illustrate,  — 

2.  Taken  Into  PoMafldon  at  Fire. — Where  a  woman  at  a  fire 
joined  her  neighbors  in  removing  goods  under  the  observation  yet 
not  at  the  request  of  the  owner,  and  secreted  those  she  removed 
and  denied  having  them ;  but  the  jury  found  that  her  first  intention 
was  right,  and  the  theft  was  an  afterthought, — she  was  held  not 
to  be  guilty  of  larceny ;  ^^  for  if  the  original  taking  were  not  with 
intent  to  steal,  the  subsequent  conversion  was  no  felony,  but  a 
breach  of  trust.''* 

§  838.  Lost  Ooodi — are  more  particularly  considered  further 
on,'  as  are  also  the  relations  of  servants  and  bailees.^  Where  one 
not  knowing  the  owner  has  taken  them  into  possession  lawfully, 
the  principle  just  stated  shows  that  he  cannot  afterward,  having 
ascertained  who  the  owner  is,  commit  larceny  of  them.  Even,  ac- 
cording to  the  current  of  opinion,  which  is  a  little  disturbed  by 
contrary  intimations,  the  familiar  rule  concerning  common  carriers 
that  the  offence  may  be  perpetrated  by  breaking  bulk,^  does  not 
apply  to  lost  goods.  For,  said  Parke,  B.,  ^^  it  seems  difficult  to 
apply  that  doctrine,  which  belongs  to  bailment  where  a  special 
property  is  acquired  by  contract,  to  any  case  of  goods  merely  lost 
and  found,  where  a  special  property  is  acquired  by  finding."  ^ 

1  Rag.  V.  Jones,  Car.  &  M.  611.  *  Post,  §  854-^71. 

a  Rex  V.  Leigh,  2  East  P.  C.  694,  1         •  Ante,  §  834. 

Leach,  411,  note.  *  Reg.  v,  Thorborn,  I  Den.  C.  C.  387, 

*  Post,  f  878-883.  896,  3  Car.  &  K.  831,  Temp.  &  M.  67 ; 
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§  839.  1.  TrespaM  in  Original  Taking.  —  If  in  the  original  tak» 
ing  of  an  article  there  was  a  trespass,  even  onlj  a  technical  civil 
one,  and  a  fortiori  if  the  taking  was  felonious,  any  subsequent 
asportation  of  the  article  is  a  renewal  of  the  trespass,  and  when 
done  with  intent  to  steal  it,  is  larceny.^    Therefore,  — 

2.  Driving  Bhaep.  —  Where  one  in  driving  away  a  flock  of  his 
own  lambs  from  a  field  inadvertently  drove  with  them  a  lamb  of 
another,  and  as  soon  as  he  discovered  his  mistake  sold  it  for  his 
own  and  denied  all  knowledge  of  the  fact,  he  was  held  to  have 
committed  larceny  thereof.^    Again, — 

8.  Carrying  to  Another  County.  —  It  is  familiar  doctrine,  yet 
belonging  to  the  procedure,  that  a  thief  carrying  away  goods  be- 
comes guilty  of  a  complete  larceny  in  every  county  or  distinct 
locality  into  which  he  takes  them  while  his  intent  to  steal 
continues.^ 

4.  Carrying  into  Another  State  —  or  country,  involving  some 
nice  questions  of  law,  is  sufficiently  explained  in  the  first  volume.^ 

VI.    The  Intent. 

§  840.  1.  Meaning  of  "  The  Intent."  —  We  have  seen  ^  that  in 
strictness  of  language  there  are  in  larceny  two  intents ;  namely, 
to  commit  the  asportation  by  trespass,  and  to  make  the  felonious 
misappropriation  of  the  thing  stolen.  Yet  commonly  and  practi- 
cally we  mean  by  this  term  the  latter.  It  is  in  this  sense  that  the 
word  is  in  the  present  sub-title  employed. 

2.  Defined.  —  We  have  seen  that  it  means  the  purpose  to  de- 
prive the  owner  of  his  ownership  in  the  thing  taken ;  ^  and  whether 
or  not  for  some  advantage  to  the  trespasser,  or  as  otherwise  ex- 
pressed for  lucre,  it  is  one  of  the  purposes  of  this  sub-title  to 
consider. 


8.  c.  nom.  Reg.  v,  Tharbone,  13  Jar.  499 ; 
8.  0.  Keg.  V,  Wood,  3  New  Seas.  Cas.  581. 
See  also  b.  p.  Lane  v.  P.  5  Gilmau,  305 ; 
Ransom  v.  S.  22  Conn.  153 ;  S.  v.  Conway, 
18  Mo.  321  ;  S.  v.  Roper,  3  Dev.  473,  24 
Am.  D.  268;  P.  v.  Cogdell,  1  Hill,  N.  Y. 
94,  37  Am.  D.  297;  P.  v.  Anderson,  14 
Johns.  294,  7  Am.  D.  462 ;  Reg.  v.  Pres- 
ton, 2  Den.  C.  C.  353,  8  Eng.  L.  &  Eq. 
589 ;  Porter  v.  S.  Mart.  &  Yerg.  226.  Bat 
see,  as  perhaps  having  a  contrary  bearing, 
Rex  V.  Wynne,  1  Leach,  413,  2  East  P.  C. 
664, 697 ;  Rex  v.  Sears,  1  Leach,  415,  note ; 
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S.  V,  Fergnson,  2  McMal.  502 ;  Cartwright 
V.  Green,  2  Leach,  952,  8  Yes.  405. 

1  C.  V.  White,  11  Cash.  483;  Reg.  &. 
Riley,  14  Eng.  L.  &  Eq.  544,  Dears.  149, 
17  Jnr.  189,  22  Law  J.  v.  s.  M.  C.  48  ;  8. 
V.  Grant,  76  Mo.  236.  Bnt  see  Rex  v. 
Halloway,  5  Car.  &  P.  524. 

^  Reg.  V,  Riley,  sapra. 

»  Crim.  Pro.  L  §  59,  60;  11.  §  727. 

*  Vol  I.  S  137-142;  8.  v.  Newman,  9 
Nev.  48,  16  Am.  R.  3. 

>  Vol.  L  §  342  (2). 

•  Ante,  {  758. 
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3.  "PelonlouB" — (Zaw  or  Fact). — This  particular  intent  is 
called  **  felonious."  Without  it  there  can  be  no  larceny .^  "  What 
is  meant  by  felonious  intent/'  said  Reade,  J., ''  is  a  question  for 
the  court ;  and  after  the  court  defines  that,  then  it  is  for  the  jury 
to  say  ivhether  [the  defendant]  had  such  intent."^    But  — 

4.  The  Law  —  on  this  question  of  intent  is  difficult,  and  the 
authorities  are  in  a  measure  conflicting.  Yet  relating  to  it  there 
are  some  leading  doctrines  reasonably  certain.    Thus,  — 

5.  More  than  Mere  Trespass.  —  By  all  opinions,  the  taking,  to 
be  felonious,  must  be  by  more  than  a  mere  trespass,  whether  care- 
less or  intended  ;  ^  as,  ^^  if  the  sheep  of  A  strays  from  the  flock  of 
A  into  the  flock  of  B,  and  B  drives  it  along  with  his  flock,  or  by 
pure  mistake  shears  it,  this  is  not  a  felony  ;  but  if  he  knows  it  to 
be  another's,  and  marks  it  with  his  markj  this  is  an  evidence  of 
a  felony."*    Again, — 

§  841.  1.  Deprive  of  Ownership.  —  The  thief  must  intend  what, 
if  effectual,  will  deprive  the  owner  of  his  entire  ownership  in  the 
thing  taken,  not  simply  of  his  possession  thereof  temporarily.^ 
Thus,— 

2.  To  use  and  return.  —  If  one  takes  ahorse,  however  wrongfully, 
merely  to  use  and  return  it ;  ^  or  if  an  indentured  servant  to  escape 
from  service  rides  away  his  master's  horse,  not  intending  to  de- 
prive him  of  his  ownership  in  it ;  ^  or  if  the  wrong-doer  leads  the 
animal  from  a  stable  which  he  enters  at  night,  and  rides  it  many 
miles  to  a  tavern  and  leaves  it,  his  purpose  being  simply  to  do 


1  Blnnt  V.  C.  4  Leigh,  689,  26  Am.  D. 
841 ;  Witt  V.  S.  9  Miflso.  663 ;  Rex  v.  Hol- 
loway,  5  Car.  &  P.  524 ;  Reg.  v,  Godfrey, 
8  Car.  &  P.  563 ;  Smith  v.  Sholtz,  1  Scam. 
490 ;  Rex  v.  HaU,  3  Car.  &  P.  409 ;  S.  t\ 
Hawkins,  8  Port.  461,  33  Am.  D.  294 ;  S. 
V,  Greaser,  19  Mo.  247 ;  Williams  v.  S.  44 
Ala.  396 ;  Reg.  v.  Deering,  1 1  Cox  C.  C. 
298;  S.  r.  Matthews,  20  Mo.  55;  S.  v. 
Tritchler,  54  Mo.  424 ;  Phelps  v,  P.  55  111. 
334;  Wood  v.  S.  34  Ark.  341,  36  Am.  R. 
18;  McPherson  v.  S.  20  Tex.  Ap.  194; 
Tajlor  V.  S.  12  Tex.  Ap.  489 ;  Wolf  v.  S. 
14  Tex.  Ap.  210;  Enntson  v.  S.  14  Tex. 
Ap.  570;  Deering  v.  S.  14  Tex.  Ap.  599; 
Winno.  S.  11  Tex.  Ap.  304 ;  Landin  v.  S. 
10  Tex.  Ap.  63 ;  SaltiUo  v.  S.  16  Tex.  Ap. 
249. 

«  8.  V.  Gaither,  72  N.  C.  458,  460. 

>  McCourt  V.  P.  64  N.  Y.  583;  Mason 


V.  S.  32  Ark.  238 ;  Umphrey  v,  S.  63  Ind. 
223;  P.  V.  Walker,  38  Mich.  156;  Devine 
V.  P.  20  Hun,  98 ;  Winn  v.  S.  11  Tex.  Ap. 
304;  Lawrence  v.  S.  11  Tex.  Ap.  306; 
Ainsworth  v.  S.  11  Tex.  Ap.  339. 
♦  1  Hale  P.  C.  507. 

6  Vol.  I.  §  566  (1),  579  (2) ;  1  Hale  P.  C. 
509 ;  Reg.  v.  Trebilcock,  Dears.  &  B.  453, 
7  Cox  C.  C.  408 ;  Fields  v.  S.  6  Coldw.  524; 
Reg.  V.  Guernsey,  1  Foet.  &  F.  394 ;  S.  t;. 
Shermer,  55  Mo.  83 ;  Reg.  v.  Holloway,  and 
the  other  cases  below  cited  ;  Hex  v.  Van 
Mnjen,  Rnss.  &  Ry.  118 ;  Reg.  v.  Yorke, 
2  Car.  &  K.  841 ;  s.  o.  nom.  Reg.  v.  York, 
1  Den.  C.  C.  335,  Temp.  &  M.  20 ;  S.  v. 
South,  4  Dntcher,  28,  75  Am.  D.  250; 
Keely  r.  S.  14  Ind.  36 ;  Wilson  v.  S.  18 
Tex.  Ap.  270,  51  Am.  R.  309. 

«  S.  V,  Self,  1  Bay,  242. 

7  S.  V,  York,  5  Harring.  Del.  493. 
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thiB,  without  any  intent  to  return  it,^  —  such  person  does  not  com- 
mit larceny.  In  like  manner,  if  a  thief  takes  a  horse  only  to  help 
himself  off  with  other  property  stolen,  he  does  not  steal  the 
horse.*    And  — 

8.  To  get  Pay  for  Work  not  done.  —  An  employee  who  re- 
moved some  dressed  skins  from  the  warehouse  to  another  part  of 
the  premises  to  get  pay  for  them  as  his  own  work  was  held  not  to 
commit  larceny  .*    But  — 

4.  To  seU  to  Owner.  —  It  would  have  been  othenrise  if  the  in- 
tent had  been  to  sell  the  skins  to  the  ownef ;  ^  for  thus  the  pur^ 
pose  would  have  been  to  appropriate  the  entire  property,  instead 
of  the  interest  which  consists  in  having  done  labor  thereon. 

5.  To  entice  to  Fornioation.  — A  man  who,  to  find  opportunity 
for  enticing  a  girl  to  fornication,  takes  things  from  her  to  induce 
her  to  come  for  them,  does  not  steal  them.^ 

6.  To  pledge,  then  redeem  and  retom.  —  Some  have  held  that  if 
one  takes  another's  goods  to  pledge  them,  intending  to  redeem 
and  return  them  afterward,  he  does  not  commit  larceny.^  Plainly 
a  defendant  to  avail  himself  of  this  limitation  of  the  intent  must 
show  it ;  for  outwardly  and  prima  facie  these  facts  indicate  theft 
And  Ourney,  B.,  once  said  to  a  jury :  <^  I  confess  I  think  that  if 
this  doctrine  of  an  intention  to  redeem  property  is  to  prevail, 
courts  of  justice  will  be  of  very  little  use.  A  more  glorious  doc- 
trine for  thieves  it  would  be  difficult  to  discover,  but  a  more  inju« 
rious  doctrine  for  honest  men  cannot  well  be  imagined."  ^  Now,  a 
man  who  pledges  an  article  transmits  an  ownership  which,  though 
not  perfect,  will  become  so  if  he  fails  to  perform  to  the  pledgeo 
the  condition ;  and  this  is  very  different  from  his  merely  holding 
it  in  his  own  temporary  custody  and  using  it.    Probably,  there- 

1  Rex  r.  Philipps,  2  East  P.  C  662.    To  Cas.  407, 13  Jnr.  87,  where  the  servant  of 

the  like  effect,  Dove  i;.  S.  37  Ark.  261 ;  S.  v.  a  taUow-chandler  dandestinelj  remoTed 

Ward,  19  Nev.  297.  from  one  room  to  another  in  his  master's 

<  Rex  V.  Crump,  1  Car.  ft  P.  658 ;  Rex  warehouse  a  quantity  of  fat  and  placed  it 

V.  McMakin,  Russ.  ft  Rj.  33d,  note.  in  the  scales,  representing  that  a  butcher 

s  Reg.  V.  HoUoway,  1  Den.  C.  C.  370,  had  brought  it  for  sale,-* this  was  held 

S  Car.  ft  K.  942,  Temp,  ft  M.  40,  3  New  to  be  larceny. 

SesB.  Cas.  410,  13  Jur.  86.    This  case  in         *  Rex  v.  Dickinson,  Russ.  ft  Ry.  420. 
principle  is  hardly  distinguishable  from         *  Rex  v.  Wright,  Car.  Crim.  Law,  3d 

Reg.  V.  Richards,  1  Car.  ft  K.  532,  in  which  ed.  278,  by  Hnllock,  B.  and  Holroyd,  J., 

Tindal,  C.  J.  ruled  the  other  way. '  stated  also  9  Car.  ft  P.  554,  note. 

«  Reg.  V.  Hall,  Temp,  ft  M.  47,  1  Den.         ^  Reg.  v,  Phetheon,  9  Car.  ft  P.  552, 

C.  C.  381,  2  Car.  ft  K.  947,  3  New  Sess.  553. 
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fore,  this  taking  is  in  principle  larceny.    So,  at  least,  such  a  trans- 
action would  now  generally  appear  to  be  regarded.^    And  — 

§  841  a.  1.  Part  of  Tbing. —  Both  in  principle  and  authority,  the 
intent  in  larceny  need  not  be  to  deprive  the  owner  of  the  whole 
thing  taken ;  it  is  enough  that  the  purpose  is  to  get  from  him  the 
entire  ownership  of  any  part  thereof.*    Thus,  — 

2.  Taking  to  oompal  Reward.  —  It  is  larceny  to  carry  away 
any  article  of  property  to  conceal  it  until  the  owner  will  offer  a 
reward  for  its  return,  and  for  the  purpose  of  obtaining  the  re- 
ward.'   So,  — 

8.  To  compel  Bale.  —  It  is  the  same  thus  to  take,  for  example, 
an  astray  animal,  and  conceal  it  until  the  owner  will  sell  it  astray 
for  less  than  its  value.  And  Morton,  J.,  said :  ^^  When  a  person 
takes  property  of  another  with  the  intent  to  deprive  the  owner  of 
a  portion  of  the  property  taken  or  of  its  value,  such  intent  is 
felonious  and  the  taking  is  larceny."^    Again, — 

4.  Railway  Ticket.  —  One  commits  this  offence  who  fraudu- 
lently takes  a  railway  ticket  to  use  in  travel,  though  it  is  to  be 
returned  at  the  end  of  the  journey.* 

§  842.  Lnori  Causa  —  (Animo  Forandi).  —  We  find  it  not  un- 
frequently  said  in  the  books  that  the  taking  must  be  lucri  causa. 
That  it  must  be  animo  furandi  is  a  common  expression,  which 
means  nothing;  for  what  is  an  intent  to  steal?  Blackstone 
mixes,  thus  :  ^^  The  taking  and  carrying  away  must  be  felonious; 
that  is,  done  animo  furandi ;  or,  as  the  civil  law  expresses  it, 
lucri  causa.  This  requisite,  besides  excusing  those  who  labor 
under  incapacities  of  mind  or  will,  indemnifies  also  mere  tres- 
passers, and  other  petty  offenders.  As,  if  a  servant  takes  his  mas- 
ter's horse  without  his  knowledge,  and  brings  him  home  again ;  if 
a  neighbor  takes  another's  plough  that  is  left  in  the  field,  and 
uses  it  upon  his  own  land  and  then  returns  it ;  if  under  color  of 
arrear  of  rent,  where  none  is  due,  I  distrain  another's  cattle  or 
seize  them,  —  all  these  are  misdemeanors  and  trespasses,  but  no 
felonies.  The  ordinary  discovery  of  a  felonious  intent  is  where 
the  party  doth  it  clandestinely  ;  ^  or,  being  charged  with  the  fact, 

^  Reg.  V.  Trebilcock,  Dean.  &  B.  453,  peal  in    Ireland,  Reg.  t^.  O'Donnell,  7 

7  Cox  C.  C.  408 ;  Fields  v,  S.  6  Coldw.  524.  Cox .  C.  C.  337. 

*  Fort  o.  S.  82  Ala.  50.  *  C.  v.  Mason,  105  Mass.  163,  167,  7 

*  Berry  v,  S.  31  Ohio  St.  219,  27  Am.  Am.  R.  507. 

B.  506 ;  C.  V.  Mason,  infra.    The  like  has         ^  Reg.  v.  Beecham,  5  Cox  C.  C.  181. 
been  held  by  the  Conrt  of  Criminal  Ap-         *  Seoreoy   of    Taking.  —  In    North 
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denies  it.  Bat  this  is  by  no  means  the  only  criterion  of  criminal- 
ity ;  for  in  cases  that  may  amount  to  larceny  the  variety  of  cir- 
cumstances is  so  great,  and  the  complications  thereof  so  mingled, 
that  it  is  impossible  to  recount  all  those  which  may  evidence  a 
felonious  intent,  or  animum  furandi ;  wherefore  they  must  be  left 
to  the  due  and  attentive  consideration  of  the  court  and  jury."^ 
Now,  these  words  of  the  commentator  seem  even  ludicrously  in- 
definite ;  yet  really  they  convey  about  as  exact  an  idea  as  can  be 
stated,  with  any  assurance  of  its  being  accepted  in  all  the  locali- 
ties in  which  the  common  law  is  administered.^  And  we  find 
much  difficulty,  not  only  in  saying  how  far  the  decisions  of  our 
States  conflict  with  one  another,  but  how  far  also  the  later  deci- 
sions overturn  the  earlier. 

§  843.  1.  Own  1786? — Advantage  to  Self? — Deprive  Owner? — 
Some  hold  that  the  thief  must  intend  to  convert  the  thing  to  his 
own  use.^  But  the  true  view,  where  the  inile  of  Iticri  cau»a  is  con- 
ceded, is  simply  that  he  should  mean  some  advantage  to  himself, 
in  distinction  from  mischief  to  another^    Thus,  — 

2.  Taking  to  give  away.  — It  is  larceny  where  the  intent  is  to 
make  a  gift  of  the  article  to  a  friend ;  ^  but  here  the  view  may  be 
that  the  thief  first  appropriated  it  to  himself,  then  gave  it  away. 
And  — 


Carolina,  a  doctrine  aeems  to  prevail  in 
rather  indistinct  outline,  to  the  effect  that 
for  a  taking  to  be  larceny  it  most  be  in 
some  sense  clandestine.  S.  v,  Ledford, 
67  N.  C.  60;  S.  v.  Deal,  64  N.  C.  270. 
Bat  this  is  at  least  qualified  in  a  later 
case.  S.  V.  Powell,  103  N.  C.  424,  14 
Am.  St.  821.  Now,  in  matter  of  evidence 
secrecy  in  the  taking,  or  an  attempt  to 
conceal  the  thing  taken,  may  according  to 
general  doctrine  be  important.  Long  v. 
S.  II  Fla.  295;  Gardiner  v.  S.  33  Tex. 
692;  McDaniel  v.  S.  33  Tex.  419 ;  Little- 
john  V.  S.  59  Missis.  273.  But  in  matter 
of  law,  the  taking  need  not  be  secret, 
neither  need  the  thing  taken  be  concealed. 
S.  v.  Fenn,  41  Conn.  590.  And  see  ante, 
§  796,  804  (2),  816,  819,  820,  825,  and  var 
rious  other  places. 

1  4  Bl.  Com.  232.  And  see  ante,  §  841 
and  cases  there  cited. 

^  See  ante,  §  758  and  note,  and  cases 
there  cited. 

<  McDaniel  t;.  S.  8  Sm.  &  M.  401,  418, 
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47  Am.  D.  93 ;  8.  v.  Hawkins,  8  Port.  461, 
33  Am.  D.  294.  But  an  intent  to  convert 
the  property  to  his  own  use  generally  is 
sufficient,  though  no  intent  is  shown  to  do 
it  in  the  county  of  the  taking.  S.  v.  Ware, 
10  Ala.  814. 

«  YoL  I.  §  566  (1) ;  ante,  §  758.  The 
Alabama  Court  held,  during  slavery,  that 
in  the  absence  of  any  statutory  interposi- 
tion, it  is  not  larceny  to  entice  a  slave 
from  his  master  with  the  intent  to  secure 
freedom  to  him ;  because,  in  such  a  case, 
the  wrong-doer  intends  no  benefit  to  him* 
self.  S.  V.  Hawkins,  8  Port.  461.  But  the 
South  Carolina  tribunal  characterized  this 
as  "a  very  novel  and  startling  proposi- 
tion ; "  for  "  the  secret,  fraudulent  depri- 
vation  of  the  owner  of  his  goods  shows 
the  felonious  intent,  as  well  without  as 
with  the  causa  lucri**  S.  v.  Brown,  3 
Strob.  508,  516.  See  post,  §  847.  And 
see  P.  V.  Juarez,  28  Cal.  380. 

s  Reg  t\  White,  9  Car.  &  P.  344.  And 
see  Rex  v.  Curling,  Russ.  &  Ry.  123. 
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8.  To  feed  to  Owner's  Hozses.  —  A  servant  clandestinely  taking 
grain  of  his  master  to  feed  to  the  master's  horses,  commits 
larceny  of  the  grain, — a  proposition  now  settled  in  England, 
though  upon  it  there  were  formerly  doubts.^    Likewise, — 

4.  To  avoid  Penalty.  —  If  a  post-office  clerk  secretes  a  letter  to 
avoid  the  penalty  for  a  mistake  he  has  made  concerning  it,  he 
commits  larceny  thereof.*    And  — 

5.  To  suppress  inqniry.  —  So  does  a  servant-woman  who  inter- 
cepts and  bums  a  letter  to  suppress  inquiries  into  her  character.' 
On  the  other  hand, — 

§  844.  Idle  Cariosity.  —  Lord  Abinger,  C.  B.,  in  1838,  told  a 
jury  that  it  is  not  larceny  where  one  from  idle  curiosity,  either 
personal  or  political,  opens  a  letter  addressed  to  another  and 
keeps  it,  though  a  part  of  his  object  is  to  prevent  it  from  reaching 
its  destination.  "  The  term  Zi^m  catMa  infers,"  he  said,  "  that  it 
should  be  to  gain  some  advantage  to  the  party  committing  the 
ojffence.  A  malicious  injury  to  the  property  of  another  is  not 
enough."  * 

§  845.  Tender  of  Valne.  —  We  have  intimations  that  if  one 
taking  an  article  tenders  its  value  in  monej^  prima  facie  he  is  not 
guilty  of  larceny.  Not  necessarily  will  the  offer  of  pay  exempt 
him,  but  East  says  it  is  ^^  pregnant  evidence  "  that  the  purpose 
was  not  felonious.*  On  various  theories  of  a  defence  the  court 
might  in  some  circumstances  be  asked  to  submit  such  a  fact  to 
the  jury.^  But  on  the  question  of  lucri  causa^  assuming  it  to  be 
an  essential  in  larceny,  obviously  there  may  be  an  advantage  in 
compelling  another  to  sell  for  its  value  property  he  does  not  wish 
to  dispose  of,  sufficient  to  sustain  the  idea  of  lucre.^    And  — 

§  846.  1.  Xincrl  Causa  discarded  in  England.  —  The  English 
courts  seem  at  last  to  have  utterly  overthrown  the  old  notion 
of  liieri  causa.    "  Will  it  be  contended,"  asked  Pollock,  C.  B., 


1  Rex  V,  Morfit,  Rnis.  ft  R7.  307; 
Reg.  V.  Privett,  1  Den.  C.  C.  193,  2  Car. 
&  K.  114 ;  Reg.  v.  Careswell,  5  Jar.  251 ; 
Reg.  V.  Usborne,  5  Jar.  200;  Reg.  v. 
Handlej,  Car.  &  M.  547;  Reg.  v.  Grun- 
ceU,  9  Car.  &  P.  365.  See  Reg.  t7.  Smith, 
1  Cox  C.  C.  10. 

«  Reg.  V,  Wynn,  1  Den.  C.  C.  365, 
Temp.  &  M.  32, 2  Car.  &  E.  859, 8  New 
Sen.  Cas.  414. 


*  Reg.  V.  Jones,  2  Car.  &  K.  236, 1  Den. 
C.C.  188. 

*  Reg.  V,  Godfrey,  8  Car.  &  P.  563. 

»  2  East  P.  C.  662 ;  3  Greenl.  Ev.  §  157 ; 
Hammond  on  Larceny,  pari.  ed.  p.  223,  pi. 
719-721. 

*  Within  the  same  reason,  and  like 
this,  is  secrecy  in  the  taking ;  as  to  which 
see  ante,  §  842,  note. 

7  And  see  S.  v.  Bolander,  71  Iowa,  706. 
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^'  tiiat  picking  a  man's  pocket,  not  to  make  yoorself  rich,  but  to 
make  him  poor,  would  not  be  a  larceny  ?  "  ^    Indeed,  — 

2.  Backing  Hone  into  CkMd-pit.  —  As  long  ago  as  1815,  when 
one  backed  a  horse  into  a  coal-pit  and  killed  it  to  prevent  its  fur- 
nishing against  another  evidence  of  stealing  it,  the  majority  of 
the  English  judges  held  his  offence  to  be  larceny.^ 

8.  Nature  of  XMl  —  (MaUoious  IfiaoUef  -^  Stealing  "Prooeaa  "). — 
This  discarding  of  the  lueri  cau9a  does  not  render  every  sort  of 
evil  intent  adequate.  For  example,  it  does  not  transmute  mali- 
cious mischief  into  larceny.  And  the  purpose  to  deprive  the 
owner  of  his  goods  by  a  wrongful  act  is  not  alone  the  fel(Miious 
mind  we  are  considering.  Thus,  the  Statute  of  24  &  25  Vict 
c.  96,  §  80,  having  made  it  larceny  to  steal,  among  other  things, 
any  ^^  process "  issuing  from  a  court,  one  was  held  not  to  have 
violated  it  who,  thinking  under  a  mistake  of  the  law  to  defeat  a 
levy  on  his  goods,  forcibly  took  from  the  officer  the  warrants  and 
kept  them.  ^^  This,"  said  Cockbum,  G.  J.,  ^^  was  not  done  cmimo 
furandi ;  it  was  not  done  lucri  causa.  It  was  no  more  stealing 
than  it  would  be  to  take  a  stick  out  of  a  man's  hand  to  beat  him 
with  it."'  There  is  always  a  broad  distinction  between  theft 
and  a  mere  trespass.* 

§  847.  Lnori  Causa  with  ns.  —  This  question  has  not  been  much 
agitated  in  our  American  tribunals.  In  one  case,  it  was  held 
that  a  person  taking  away  muskets  to  prevent  their  being  used 


1  Reg.  V.  Jonea,  1  Den.  C.  C.  188, 2  Car. 
ft  K.  236.  And  see  Reg.  v.  Privett,  I  Den. 
C.  C.  193,  2  Car.  ft  K.  114 ;  Rex  o.  Morflt, 
Rubs.  &  Ry.  307. 

3  Rex  V.  Cabbage,  Rnse.  ft  Ry.  292. 
"  Six  of  the  learned  judges  —  namely, 
Richards,  B.,  Bayley,  J.,  Chambre,  J., 
Thomson,  C.  B.,  Gibbs,  C.  J.,  and  Lord 
Ellen  borough  —  held  it  not  essential  to 
constitute  the  offence  of  larceny  that 
the  taking  should  be  lucri  cauaa;  they 
thought  a  taking  fraudulently,  with  an 
Intent  wholly  to  deprive  the  owner  of 
the  property,  sufficient ;  but  some  of  the 
six  learned  judges  thought  that  in  this 
case  the  object  of  protecting  Howarth 
by  the  destruction  of  this  animal  might 
be  deemed  a  benefit,  or  lucri  causcu  Dal- 
las, J.,  Wood,  B.,  Graham,  B.,  Le  Blanc, 
J.,  and  Heath,  J.,  thought  the  convic- 
tion wrong."   p.  293.    FropoMd  by  the 
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naglish  Oommiaaioaen.  ~  The  Engliah 
Criminal  Law  Commissioners,  in  1834, 
while  regarding  the  matter  as  doubtful 
on  the  authorities,  proposed  that  the 
legislature  should  enact  as  follows :  "  The 
ulterior  motive  by  which  the  taker  is  in* 
fluenced  in  despoiling  the  owner  of  his 
property  altogether,  whether  it  be  to 
benefit  himself  or  another,  or  to  injure 
any  one  by  the  taking,  is  immaterial." 
1st  Rep.  £ng.  Crim.  Law  Com.  a.  d.  1834, 
p.  17,  pi,  3.  They  observe :  "  Where  the 
removal  is  merely  nominal,  and  the  motive 
is  that  of  injury  to  the  owner,  and  not  of 
benefit  to  the  taker,  the  offence  is  scarcely 
distinguishable  from  that  of  malicious 
mischief,  which  belongs  to  a  'different 
branch  of  criminal  jurisprudence.'" 

•  Reg.  V.  Bailey,  Law  Rep.  1  C.  C.  347, 
349. 

*  Isaacs  V,  S.  30  Tex.  450;  ante,  §  84a 
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against  himself  and  friends  does  not  commit  larceny ;  there  being 
no  Itieri  cavsa^  which  was  assumed  to  be  an  essential  ingredient 
in  this  offence.^  A  better  reason  for  this  just  decision  would 
have  been  that  his  motive  was  not  to  deprive  the  owner  of  his 
ownership  in  them.  We  have  a  few  other  cases  giving  more  or  less 
countenance  to  this  lucri  causa  doctrine.'  On  the  other  hand,  it 
was  in  Mississippi,  during  slavery,  adjudged  that  taking  a  slave 
with  the  intent  to  convey  him  to  a  free  State,  and  there  make  him 
free,  is  larceny  of  the  slave ;  because,  it  was  said,  an  intent  to 
deprive  the  owner  of  his  ownership  in  the  property  is  sufficient, 
though  there  is  no  lucri  causa.  And  Handy,  J.,  stated  this  to  be 
^  well  settled  ; "  namely,  that  in  larceny  the  taking  need  not  be 
^  in  order  to  convert  the  thing  stolen  to  the  pecuniary  advantage 
or  gain  of  the  taker;  and  that  it  is  sufficient  if  the  taking  be 
fraudulent,  and  with  an  intent  wholly  to  deprive  the  owner  of  the 
property/'  ^  Likewise  in  Indiana  it  was  laid  down  that  the  intent 
to  defraud  the  owner,  though  without  benefit  to  the  thief,  suf- 
fices.^ And  other  of  our  courts  have  denied  the  necessity  of  the 
lucri  causa*^ 

§  848.  In  Principle,  —  if  we  may  resort  to  it  while  dealing  with 
a  branch  of  the  law  so  very  technical  as  that  of  the  present  sub- 
title, we  have  the  following.  To  require  the  liu^i  causa  is  to  place 
the  love  of  greed,  as  a  base  motive,  pre-eminent  over  all  other  base 
motives.  For  it  is  immaterial  to  the  person  injured  what  species 
of  base  motive  moved  the  wrong-doer.  And  the  wrong  to  society 
is  the  same  whatever  the  nature  of  the  baseness.  But  in  reason, 
there  are  other  evil  motives  as  deserving  of  punishment  as  this 
love  of  lucre.  Surely  a  man  who  should  secretly  take  from  his 
rich  neighbor  some  article  of  food  to  give  to  a  famishing  fellow- 
creature,  having  nothing  of  his  own  to  bestow,  is  not,  in  the  eye 
of  a  just  morality,  worse  than  he  who  should  abstract  the  neigh- 
bor's bank-bills  or  negotiable  bonds  from  their  place  of  deposit, 
in  order  to  impoverish  the  neighbor  by  committing  them  to  the 
flames. 

^  U.  S.  V.  Darkae,  1  McAl.  196.  •  S.  v.  Wellman,  84  Minn.  221 ;  S.  v, 

'  P.  V,  Woodward,  81  Hon,  67;  Pence  Slingerland,  19  Nev.  135 ;  Dignowitty  ». 

«.  a  110  Ind.  95.  S.  17  Tex.  521,  67  Am.  D.  670 ;  Williaras 

*  Hamilton  v.  S.  85  Miflsis.  214.    To  v.  S.  62  Ala.  411 ;  S.  v.  Davis,  9  Vroom, 

tbe  like  effect,  Waiden  v.  8.  60  Missie.  176,  20  Am.  R.  867.    And  see  Ridgeway 

688,  640.    And  lee  ante,  {  848,  note.  v.  S.  41  Tex.  231 ;  Mnllins  v.  S.  87  Tex. 

«  Keely  v.  8.  14  Ind.  86.  387 ;  8.  v.  Fenn,  41  Conn.  590. 
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§  819.  Taking  to  compel  Payment  of  Debt.  —  We  saw,  under 
the  title  False  Pretences,^  that  one  does  not  commit  the  crime  who 
gets  into  his  possession  property  of  his  debtor  to  compel  the  pay- 
ment of  a  debt,  not  to  defraud  him,  though  a  false  pretence  was 
the  instrument  by  which  the  possession  was  secured.  In  like 
manner,  one  who  takes  another's  goods  to  compel  him,  though  in 
an  irregular  way,  to  do  what  the  law  requires  him  to  do  with  them, 
—  namely,  pay  his  debt,  —  is  on  no  legal  principle  a  felon,  though 
doubtless  he  is  a  trespasser.  And  so  it  has  been  held.^  On  the 
other  hand,  it  has  been  judicially  said  that  ^^  the  law  does  not  per- 
mit a  creditor  to  make  collection  of  what  is  due  him  by  a  larceny 
of  his  debtor's  goods."  ^  We  have  also  another  case  which  lends 
some  countenance  to  the  idea  that  this  sort  of  conversion  is  lar- 
ceny ;  yet  it  is  not  such  for  a  woman  to  take  ^^  money  under 
the  honest  belief  that  she  had  a  legal  right  to  take  this  specific 
money  in  the  way  and  under  the  circumstances  that  she  did  take 
it,  although  in  fact  she  may  have  had  no  such  legal  right."  *  In 
reason,  one  has  no  more  privilege  to  steal  the  effects  of  his  debtor 
than  those  of  any  other  person.  But  a  trespass  is  not  theft,  ex- 
cept when  done  with  felonious  intent.  And  he  who  carries  away 
a  thing  openly,  and  not  clandestinely,  to  enforce  a  just  claim,  not 
for  fraud,  not  to  injure  the  owner,  but  to  compel  him  to  do  what 
the  law  requires,  is  not  a  thief,  whatever  the  extent  of  the  wrong 
viewed  otherwise. 

§  850.  Taking  Food  —  Ignorance  of  Ziaw  — Drunkenness  —  Care- 
leaaneaa.  —  The  questions  of  taking  food  to  preserve  one's  life,* 
ignorance  of  law,®  drunkenness,^  carelessness,®  and  the  like,  as 
affecting  the  intent,  were  considered  in  the  preceding  volume. 

§  851.  Claim  of  Right.  —  One  who  in  good  faith  takes  another's 
effects  under  the  claim  of  title  in  himself  does  not  commit  larceny, 
however  puerile  or  mistaken  the  claim.^    And  it  is  the  same  where 


1  Ante,  §  466. 

'  Reg.  V.  Hemmings,  4  Foet.  &  F.  50. 

>  Gettinger  v,  S.  13  Neb.  308,  312, 
Lake,  C.  J. 

*  C.  v.  Stebbins,  8  Gray,  492.  And  see 
Farrell  v.  P  1 6  111.  506 ;  Butler  v.  S.  3  Tex. 
Ap.  403 ;  post,  S  1162  a. 

»  Vol.  I.  §  349. 

«  Vol.  I.  §  297.  ZiOBt  OoodB.  —  An 
ignorant  woman,  indicted  for  the  larcenj 
of  loflt  goodBy  was  permitted  to  show  in 
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defence  that  she  rappoeed  the  finding 
made  them  hers.  Reg.  v.  Reed,  Car.  & 
M.  306.    See  Rex  v.  Hall,  3  Car.  &  P.  409. 

T  Vol.  I.  §411. 

8  Vol.  I.  §  320. 

•  Vol.  I.  §  297  (2) ;  Neely  r.  8.  8  Tex. 
Ap.64;  Siskv.  S.9Tex.Ap.246;  HarraU 
V.  S.  4  Tex.  Ap.  427 ;  Momingstar  v.  S.  59 
Ala.  30;  MomiDgstar  v.  S.  55  Ala.  14S; 
Berber  v.  8. 7  Tex.  69 ;  Wirt  v.  8.  9  Miaao. 
663;  Merry  v.  Green,  7  M.  &  W.  6S8;  a 
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the  taking  is  on  behalf  of  another  believed  to  be  the  owner.^  But 
a  mere  dishonest  pretence  will  not  protect  the  taker .^  Not  as  in 
conflict  with  this  doctrine,  — 

§  852.  Usage.  —  On  an  indictment  for  the  larceny  of  portions 
of  a  cargo,  one  not  an  officer  was  not  permitted  to  rely  on  a  cus- 
tom for  officers  of  vessels  to  appropriate  to  themselves  small  parts 
of  the  cargoes,  or  instances  in  which  they  had  done  so  under 
claim  of  right ;  because  it  would  not  be  a  legal  custom ;  or,  if  it 
was,  it  applied  only  to  officers.^ 

VII.  Larcenies  of  Particular  Thirigs  and  hy  Particular  Olas8e$  of 

Persons, 

§  858.    In  this  Bub-title,  —  having  in  preceding  ones  brought  to 
view  the  principal  rules  and  doctrines  of  the  law  of  larceny,  with 
illustrations  from  the  relations  to  them  of  particular  classes  of' 
persons  and  things,  we  shall  take  a  sort  of  retrospect  of  what  has . 
gone  before,  and  add  whatever  of  doctrine  or  authority  may  seem, 
desirable. 

§  854.   Larcenies  hy  Servants :  — 

The  l>eading  Doctrine  —  is  that  a  servant  is  custodian  of  the* 
things  within  his  handling,  —  not,  like  a  bailee,  in  possession.     So 
that  he  can  commit  larceny  of  them,  the  same  as  could  any  third, 
person.^     But  — 

§  856.   1.  Treapasfl.  —  Neither  a  servant  nor  anybody  else  can 
steal  a  thing  without  an  asportation  by  trespass.*    Therefore, — 

'2.    PreTionfl  Cufltody  of  Master — (Ihnbezalement  diatingaiBhed). 

— For  goods  to  be  the  subjects  of  larceny  by  the  servant,  they  must 
have  been  in  the  master's  actual  or  legal  possession  before  passing 


r.  Homes,  17  Mo.  379,  57  Am.  D.  269 ;  S. 
r.  Simons,  Dudley,  Oa.  27 ;  McDaniel  v. 
S.  8  Sm.  &  M.  401,  47  Am.  D.  9.3 ;  Rex  v. 
HaU,  3  Car.  &  P.  409 ;  Reg.  v.  Halford, 
11  Cox  C.  C.  88;  Severance  v.  Carr,  43 
N.  H.  65  ;  Kay  v,  S.  40  Tex.  29 ;  Smith  v. 
S.  42  Tex.  444 ;  Varas  v.  S.  41  Tex.  527 ; 
Jofanaoii  17.  S.  41  Tex.  608;  Small  r.  S.  18 
Tex.  Ap.  336;  Boyd  v,  S.  18  Tex.  Ap. 
339 ;  Harris  v.  S.  17  Tex.  Ap.  177 ;  Cansey 
0.  S.  79  Ga.  564,  11  Am.  St  447.  See 
Vaughn  v.  C.  10  Grat.  758 ;  Randle  v,  S. 
49  Ala.  14;  Morrisette  v.  S.  77  Ala.  71. 

1  Rex  V.  Knight,  2  East  P.  C.  510 ; 
Berber  v.  S.  7  Tex.  69;  Baker  v.  S.  17 

rou.  II.— 32 


fla.406;  Miles  v.  S.  1  Tex.  Ap.  510;  S. 
r.  Waltz,  52  Iowa,  227;  Sigler  v.  S.  9 
Tex.  Ap.  427 ;  Chambers  v.  S.  62  Missis. 
108. 

a  Reg.  V.  Wade,  11  Cox  C.  C.  549 ;  S.  u. 
Hunt,  45  Iowa,  673. 

*  0.  V,  Doane,  1  Gush.  5.  As  to  Glean- 
ing from  Harvest  Fields,  —  by  poor  peo- 
ple, under  a  supposed  right,  see  2  Russ. 
Crimes,  3d  Eng.  ed.  10,  11 ;  Roscoe  Crim. 
£v.  591.  See  also,  as  to  the  effect  of 
custom,  Lunsford  v.  Die^ch,  86  Ala. 
250,  11  Am.  St.  37. 

«  Ante,  §  824. 

*  Ante,  §  799. 
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into  the  servant's  custody.^  If  they  are  delivered  by  a  third  per- 
son to  the  servant  for  the  master,  and  before  they  have  reached 
their  ultimate  destination  ^  the  servant  converts  them  to  his  own 
use,  his  offence  may  be  embezzlement,^  but  it  is  not  larceny.  The 
distinction  is  that  in  the  one  instance  the  servant  commits  a  tres 
pass  in  the  taking,  in  the  other  he  does  not.^  The  illustrationB 
are  numberless.    Besides  those  already  given,  — 

§  856.  1.  A  Balesman — in  the  employ  of  a  mercantile  house, 
having  full  control  of  the  goods  in  the  store-room,  and  of  the 
money  in  the  cash-drawer,  commits  larceny  when  he  feloniously 
abstracts  the  money  or  the  goods.^    And  — 

2.  Aooesa  In  One  Instance.  —  A  clerk  with  no  general  access 
to  a  money  deposit,  if  sent  to  it  on  a  particular  occasion,  has  the 
same  capacity  to  steal  the  money  as  one  having  a  general  access, 
or  having  none.^     But  — 

8.  Belling  without  Aathoritj.  —  Where  a  clerk  without  authority 
to  sell,  sells  an  article  and  conveys  the  money  directly  to  his  own 
pocket  with  felonious  intent,  he  steals  the  article,  while  the  act 
would  be  embezzlement  of  the  money  if  he  had  the  power  to  make 
the  sale.^ 

4.  statute  of  Hen.  8.  —  We  have  seen  that  in  early  times, 
doubts  of  the  liability  of  servants  to  the  law  of  larceny  led  to  the 
enactment  of  21  Hen.  8,  c.  7.  It  is  of  little  practical  importance ; 
and  it  has  been  already  explained.^    And  — 

5.  Later.  —  In  later  times,  both  in  England  and  our  country, 
not  only  statutes  of  embezzlement  ®  have  given  a  wider  protection 
to  property  against  peculations  by  servants  than  the  common  law 


>  Ante,  §  828 ;  Rex  v.  Bass,  1  Leach, 
251,  2  East  P.  0.  566;  GiU  v.  Bright,  6 
T.  B.  Monr.  130;  Reg.  v.  Hawkins,  1  Den. 

C.  C.  584,  Temp.  &  M.  328,  1  £ng.  L.  & 
£q.  547 ;  P.  v.  CaU,  1  Denio,  120,  43  Am. 

D.  655 ;  Reg.  v.  Bntton,  U  Q.  B.  929;  S. 
V.  Self,  1  Baj,  242 ;  Reg.  v.  Hall,  Temp. 
&  M.  47,  1  Den.  C.  C.  381,  3  New  Sess. 
Cas.  407,  13  Jar.  87;  Reg.  v,  PriTett,  1 
Den.  C.  C,  193. 

>  Ante,  §  828-832. 
«  Ante,  §  365-368. 

*  See,  as  illustrating  this  distinction, 
besides  cases  already  referred  to  in  this 
section  and  in  prior  connections,  Reg.  t;. 
Essex,  Dean.  &  B.  371,  7  Cox  C.  C.  385 ; 
Reg.  V.  LyoB,  1  Foet.  &  F.  54;  Reg.  v. 
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Spears,  2  Leach,  825,  2  East  P.  C.  568 ; 
Reg.  i;.  Betts,  Bell  C  C.  90,  8  Cox  C.  C. 
140;  Cobletz  u.  S.  36  Tex.  353;  Reg.  v. 
Middleton,  Law  Rep.  2  C.  C.  38,  12  Cox 
C.  C.  260, 4  Eng.  Rep.  536 ;  Reg.  v.  Poyn- 
ton,  Leigh  &  C.  247,  9  Cox  C.  C.  249 ; 
Ennis  v.  S.  3  Greene,  Iowa,  67. 

^  Walker  v.  C.  8  Leigh,  743.  And  see 
Rex  V.  Chipchase,  2  Leach,  699,  2  East 
P.  C.  567. 

^  Rex  17.  Murray,  1  Leach,  344,  2  Baat 
P.  C.  683. 

•  Reg.  V,  Wilson,  9  Car.  &  P.  27. 

8  Ante,  §  319,  320. 

«  Ante,  §  321-823,  327,  855  (2)  ;  Stat. 
Crimes,  §  418. 
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afforded,  but  proviBions  also  have  been  added  against  what  are 
properly  called  larcenies  by  servants,  differing  more  or  less,  or  not 
at  all,  from  the  common  law.^ 
§  857.   Larcenies  hy  Bailees  .•*  — 

1.  Bailment  defined.  —  A  bailment  is  where  one  has  personal 
property  intrusted  to  him,  to  be  returned  or  delivered  to  another 
in  specie  when  the  object  of  the  trust  is  accomplished.^  It  is  im- 
material whether  the  thing  is  to  be  given  back  in  the  form  in 
which  it  was  delivered,  or  in  an  altered  state.*  The  test  is  that 
the  identical  substance,  not  another  of  equal  value,  is  to  be  re- 
turned.^   And  — 

2.  Bailor  —  BaUee.  —  The  general  owner  of  the  property  is 
called  the  bailor ;  the  one  to  whom  it  is  intrusted,  the  bailee. 

3.  In  Posaeaaion.  —  We  have  seen  that  unlike  servants,  bailees 
are  deemed  in  possession  of  the  things  intrusted  to  them,  and  thus 
the  two  relations  are  under  different  rules.^    Yet  — 

4.  How  commit  Larceny.  —  A  bailee  commits  larceny  who  re- 
ceives goods  with  the  simultaneous  intent  to  purloin  them ;  ^  or 
who,  after  having  innocently  accepted  them,  breaks  bulk  contrary 
to  his  duty,  or  otherwise  ends  his  relation  of  bailee  to  the  bailor, 
and  then  with  felonious  purpose  appropriates  the  goods  to  him- 
self. But  if  he  receives  them  honestly,  he  cannot  afterward  be- 
come guilty  of  this  offence  in  respect  of  them  while  the  relation 
subsists.®    Now,  to  particularize,  — 

§  858.  1.  Common  Carrier.^  —  One  claiming  exemption  as  a 
common  carrier  in  distinction  from  a  servant  need  not  show  that 
the  carrying  of  goods  is  his  business ;  it  suffices  that  he  is  em- 
ployed in  this  way  for  hire  ^^  in  the  single  instance.^^    But  — 


1  Stat.  Crimes,  §  412-429;  U.  S.  v. 
Driscoll,  1  Low.  303 ;  U.  S.  v.  Fisher,  6 
McLean,  23  ;  Rex  v.  Moore,  2  Leach,  575, 

2  East  P.  C.  582 ;  Snell  v.  S.  50  Ga.  219. 

<  See  Stat.  Crimes,  §  419-424. 

*  Stat.  Crimes,  §  423 ;  Moss  r.  Bettis, 
4  Heisk.  661,  13  Am.  R.  1 ;  Mallorj  v. 
WiUis,  4  Comst.  76 ;  Foster  v.  Pettibone, 

3  Seld.  433,  57  Am.  D.  530 ;  Reg.  v.  Aden, 
12  Cox  C.  C.  512,  6  Eng.  Rep.  337 ;  Reg. 
r.  Clegg,  11  Cox  C.  C.  212  j  Reg.  v.  Rich- 
mond, 12  Cox  C.  C.  495, 6  Eng.  Rep.  332 ; 
Reg.  V.  Hassall,  Leigh  &  C.  58, 8  Cox  C.  C. 
491 ;  Reg.  V.  Garrett,  8  Cox  C.  C.  368,  2 
Fost.  &  F.  14 ;  Whitney  v.  McConnell,  29 
Mich.  12. 


*  Mallorj  V.  Willis,  supra;  Foster  v. 
Pettibone,  supra.  See  Reg.  v.  Daynes,  12 
Cox  C.  C.  514,  6  Eng.  Rep.  339. 

ft  Marsh  v.  Titus,  6  Thomp.  &  C.  29,  3 
Hun,  550;  Reg.  v.  Hunt,  8  Cox  C.  C.  495. 
0  Ante,  §  824-827,  833. 
7  Ante,  §  813 ;  P.  i;.  Smith,  23  Cal.  280. 
>  Ante,  §  833,  834. 

*  For  the  general  principles  relating 
to  larcenies  by  common  carriers,  &c.,  see 
ante,  §  833,  834. 

10  From  Reg.  r.  Evans,  Car.  &  M.  632, 
it  would  seem  that  the  employment  need 
not  even  be  for  hire ;  and  such  is  probably 
the  true  view. 

"  Rex  V.  Fletcher,  4  Car.  &  P.  545; 
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2.  The  Carrier'a  Servant,  —  who  drives  the  wagon,  is  subject  to 
liability  like  other  servants,  and  not  exempt  like  his  master.^ 

§  859.  Drovera.  —  A  person,  not  a  general  drover,  specially 
employed  to  drive  a  heifer  to  a  particular  place  for  an  agreed 
sum,  was  held  to  be  a  servant  and  not  a  bailee.^  So  was  one 
acting  only  occasionally  as  a  general  drover,  and  paid  by  the 
day;®  yet  the  court  afterward  expressed  a  doubt  whether  this 
would  be  decided  again  the  same  way.*  Under  other  circum- 
stances, the  drover  has  been  deemed  a  bailee,  who,  though  he 
sells  the  animal  with  felonious  intent,  instead  of  executing  the 
tnist,  is  still  exempt  from  the  charge  of  larceny.* 

§  860.  Breaking  Bulk,  —  whereby  a  common  carrier  renders 
himself  competent  to  commit  larceny  of  the  things,  has  already 
in  a  general  way  been  considered.^    As  to  what  is  a  breaking,  it 
has  been  held  to  be  such  to  separate  one  entire  package  from 
several  intrusted  to  the  carrier,  though  no  individual  package  is 
broken.''^    But  ordinarily  this  cannot  be  so,  though  this  decision 
may  have  been  just  under  the  facts  of  the  particular  case,  which 
was  that  of  a  wagon-load  of  packages  to  be  transported  in  a 
body.^    Under  other  circumstances,  the  exact  duty  of  the  carrier 
may  be  to  separate  the  packages ;  as,  for  instance,  in  transferring 
them  from  one  vehicle  to  another ;  but  he  may  never,  even  for 
this  purpose,  break  a  package.    Therefore  the  English  doctrine 
requires  the  particular  package  to  be  broken.®    Thus,  where  the 
master  and  owner  of  a  ship  steals  a  package  out  of  several  de- 
livered him  to  carry  —  as,  a  single  cask  of  butter  from  among 
many  casks  —  without  removing  anything  from  the  particular 
package ;  ^°  or  where  a  carrier  on  land  takes  one  truss  of  hay 
from  a  parcel  of  three  trusses,  but  does  not  break  open  the  truss 


Rex  V.  Howell,  7  Car.  &  P.  325.  See  Rex 
V.  Tratley,  5  Car.  &  P.  533 ;  Dame  v.  Bald- 
win, 8  Mass.  518  ;  Rex  v.  Jones,  7  Car.  & 
P.  151 ;  Reg.  v.  Jenkina,  9  Car.  &  P.  38; 
Reg.  V.  Colhoun,  2  Crawf.  &  Dix  C.  C.  57 ; 
Moss  u.  Bettis,  4  Heisk.  661,  13  Am.  R.  1. 

^  C.  V.  Brown,  4  Mass.  580. 

>  Reg.  V.  Jackson,  2  Moody,  32.  See 
Rex  v»  Stock,  1  Moody,  87. 

■  Rex  V.  McNamee,  1  Moody,  368. 

*  Reg.  V.  Hey,  Temp.  &  M.  209, 1  Den. 
C.  C.  602,  2  Car.  &  K.  983,  14  Jnr.  154. 

^  Reg.  V.  Goodbody,  8  Car.  &  P.  665 ; 
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Rex  u.  Reilly,  Jebb,  61 ;  Reg.  p.  Hey, 
aupra. 

<^  Ante,  $  834. 

7  C.  V.  Brown,  4  Mass.  580.  And  see 
Dame  v.  Baldwin,  8  Mass.  518.  The  cue 
of  C.  V,  Brown  may  perhaps  be  deemed  to 
have  turned  on  the  point  that  the  defend- 
ant was  not  a  common  carrier. 

•  See  p6st,  §  870. 

*  Rex  V.  Madox,  Rnss.  &  Ry.  92 ;  Reg. 
9.  Cornish,  Dears.  425,  6  Cox  C.  C.  432, 33 
£ng.  L.  &  Eq.  527. 

^  Rex  V.  Madox,  sapra. 
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taken  ;^  or  where  a  letter-carrier  abstracts  bank-notes  from  a 
directed  envelope ;  *  or  where  a  drover  of  sheep  removes  one 
sheep  from  the  flock,*  —  such  person  does  not  commit  larceny, 
however  felonious  his  intent.  But  if  the  carrier  separates  one 
bank-bill  from  a  package  thereof;^  or  one  stave  from  a  parcel  of 
staves," — it  is  otherwise.  And  probably,  if  he  has  broken  bulk, 
and  stolen  a  part,  he  may  then  steal  the  remainder  without  a 
further  breaking.® 

§  861.  Destination  reached.  —  On  the  question  of  larceny  of  the 
goods  by  the  carrier  when  they  have  been  fully  transported,  and 
when  therefore  he  may  steal  them  without  a  breaking  of  bulk,^ 
Lord  Hale  says,  "  that  must  be  intended  when  he  carries  them  to 
the  place  and  delivers  or  lays  them  down ;  for  then  his  possession 
by  the  first  delivery  is  determined,  and  the  taking  afterwards  is  a 
new  taking."  ^    But  — 

§  862.  Receiving  with  Felonious  Intent.  —  We.  should  remember 
that  a  common  carrier  who  receives,  goods  intending  to  steal 
them  (the  person  delivering  them  not  meaning  to  part  with  the 
property,  therein)  commits  larceny  in  the  receiving ;  and  there 
need  be  no  breaking  of  bulk  or  other  subsequent  act.^ 

§  863.  statutes  —  in  some  of  the  States  have  abolished  the 
distinction  which  protects  bailees;  and  they  are  answerable  for 
the  larceny  of  goods  in  their  possession,  at  whatever  time  the 
intent  to  steal  arises.  Or  perhaps  more  accurately  regarded,  they 
create  an  offence  in  the  nature  of  embezzlement.^^ 

§  864.  1.  The  Hirer  of  Goods  —  is  a  bailee,  with  the  relation  to 
them  already  explained.^^    Therefore,  — 


*  Rex  V.  Pratley,  5  Car.  &  P.  533 ;  8.  p. 
P.  V,  Nichols,  3  Par.  Cr.  579,  afterward  re- 
versed by  the  majority  of  a  divided  coart. 
KichoUr.  P.  17  N.  Y.  114. 

3  Reg.  V.  Glass,  1  Den.  C.  0.  215,  2 
Car.  &  K.  395.    See  Reg.  v.  Jenkins,  9  Car. 
'  &  P.  38;  Rex  r.  Jones,  7  Car.  &  P.  151. 

*  Rex  9.  Reilly,  Jebb,  51. 

^  Reg.  V.  Colhonn,  2  Crawf.  &  Dix 
C.  C.  57. 

*  Rex  V.  Howell,  7  Car.  &  P.  325. 
There  is  no  mention  in  this  case  that 
the  staves  were  tied  together,  and  they 
seem  not  to  have  been.  See  also  post, 
§  870,  871. 

'  See  Reg.  v.  Poyser,  4  Kng.  L.  &  £q. 
565,  2  Den.  C.  C.  233 ;  post,  §  871. 


7  Ante,  §  834. 

8  1  Hale  P.  C.  504,  505 ;  2  East  P.  C. 
696.    See  post,  §  864,  865. 

»  Ante,  §  813,  857  (4) ;  S.  r.  Thurston, 
2  McMul.  382 ;  Reg.  v.  Hey,  Temp.  &  M. 
209,  1  Den.  C.  C.  602,  2  Car.  &  K.  983, 14 
Jur.  154;  P.  v.  Smith,  23  Cal.  280. 

1°  Norton  t;.  S.  5  Misso.  461 ;  S.  v.  Stone, 
68  Mo.  101;  S.  t;.  HaskeU,  33  Me.  127; 
C.  t'.  Williams,  3  Gray,  461 ;  White  v.  S. 
20  Wis.  233;  C.  v.  Chathams,  50  Pa.  181, 
88  Am.  D.  539 ;  Defrese  v.  S.  3  Ileisk.  53, 
8  Am.  R.  1 ;  Phelps  v.  P.  55  111.  334;  Reg. 
i\  McDonald,  15  Q.  B.  D.  323, 15  Cox  C.  C. 
757  ;  Stat.  Crimes,  §  420. 

11  Ante,  §  8.34,  857-863.  And  see  Reg. 
V.  Brooks,  8  Car.  &  P.  295. 
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2.  Hirer  of  Horse.  —  One  who  hires  a  horse  and  sells  it  before 
the  journey  is  performed,  or  sells  it  afterward  before  it  is  re- 
turned,^ does  not  commit  larceny  thereof  if  the  felonious  intent 
comes  to  him  only  after  he  takes  it  into  his  possession.^  But 
where  one  had  a  horse  from  a  livery-stable  in  London  to  go  to 
Barnet,  the  jury  were  instructed  that  when  he  had  accomplished 
the  journey,  and  also  brought  the  horse  back  to  London,  which 
under  the  contract  of  hiring  he  was  to  do,  then  if  instead  of 
delivering  it  to  the  owner  he  "  converted  it  after  such  return  to 
his  own  use,  he  is  thereby  guilty  of  felony ;  for  the  end  and  pur- 
pose of  hiring  the  horse  would  be  then  over."  ®.  And  if  the  hirer 
intends  when  he  receives  the  horse  to  convert  it  to  his  own  use, 
he  thereby  commits  larceny ;  *  to  complete  which  there  need  be 
no  subsequent  act  of  sale  or  conversion.' 

§  865.  A  Countermand  of  the  Bailment,  —  with  no  resumption 
of  possession,  is  not  sufficient  to  charge  the  bailee  with  larceny 
by  a  subsequent  misappropriation.  But  where  the  bailee  of  a 
mare  took  her  to  a  livery-stable,  told  the  owner  she  was  tiiere, 
and  settled  with  him ;  then  the  owner  forbade  him  to  take  her 
again,  and  sent  directions  to  the  stable-keeper  not  to  let  him  have 
her,  but  he  got  her  of  the  latter  by  a  false  representation,  —  the 
judges  held  that  he  was  rightly  convicted  of  stealing  her;  be- 
cause the  jury  might  infer,  as  they  did,  that  the  bailment  was 
terminated,  and  the  possession  had  reverted  to  the  owner.^ 

§  866.  1.  Furniture  to  Lodgen.  —  One  who  hires  furnished 
rooms  sustains  to  the  furniture  the  same  relation  as  other  hirers 
of  goods.  Unless  he  meant  to  steal  it  when  taking  possession,^ 
he  does  not  commit  larceny  if,  in  pursuance  of  a  subsequent  felo- 
nious intent,  he  sells  or  carries  it  away.^ 

2.  By  statute  — of  8  Will.  AM.  c.  9,  §  6  (A.  D.  1691),  it  was 
made  felony  to  remove  furniture  from  hired  lodgings  with  the 

1  Ante,  §  861.  «  S.  v.  Williams,  35   Mo.   229.      See 

3  Rex    V.  BankB,  Ross.  &  Ry.  441 ;  Reg.  v.  KendaU,  12  Cox  C.  C.  598,  8  Eng. 

Rex  V.  Charlewood,  1  Leach,  409,  2  East  Rep.  609. 

P.  C.  689.    Otherwise  in  Missouri  by  stat-         *  Reg.  v.  Jnnson,  4  Cox  C.  C.  82,  orer- 

nte,   Norton  v.  8.  4  Misso.  461;    ante,  ruling  Reg.  o.  Brooks,  supra;  Hill  v.  S.  57 

§  862.  Wis.  377. 

*  Rex  V,  Charlewood,  1  Leach,  409 ;         «  Rex  v.  Stear,  1  Den.  C.  C.  349,  Temp. 

s.  p.  Reg.  V.  Haigh,  7  Cox  C.  C.  403.  &  M.  11,  13  Jnr.  41.    See  poet,  §873  (3). 

See    also  C.   v.   White,    11   Cush.  483;  ^  2  East  P.  C.  585;    1   Hawk.   P.  C. 

Richards   t7.  C.  13  Grat.  803;   White  v,  Cnrw.  ed.  p.  146,  §  24;  ante.  §  86S. 

8.  11  Tex.  769;   S.  v.  Cameron.  40  Vt.  »  Rex  i?.  Raven,  J.  KeL  24;    Hex  v, 

555;  Perham  t;.  Coney,  117  Mass.  102.  Meeres,  I  Show.  50. 
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intent  to  steal  it ;  ^  but  its  date  is  later  than  our  older  colonial 
settlements ;  and  Kilty  says  that  this  section  ^^  does  not  appear, 
from  an  examination  of  the  provincial  records,  to  have  extended  " 
to  Maryland.^ 

§  867.  Gk>oda  to  do  \!V^ork  on  them.  — East  says :  ^^  If  a  weaver 
or  silk  throwster  deliver  yarn  or  silk  to  be  wrought  by  journey- 
men in  his  house,  and  they  carry  it  away  with  intent  to  steal  it, 
it  is  felony ;  for  the  entire  property  remains  there  only  in  the 
owner,  and  the  possession  of  the  workmen  is  the  possession  of 
the  owner.  But  if  the  yarn  had  been  delivered  to  a  weaver  out  of 
the  house,  and  he,  having  the  lawful  possession  of  it,  had  after- 
wards embezzled  it,  this  would  not  be  felony ;  because  by  the  de- 
livery he  had  a  special  property,  and  not  a  bare  charge,  —  in  the 
same  manner  as  one  who  is  intrusted  with  the  care  of  a  thing  for 
another  to  keep  for  his  use."  ®  So  if  a  watchmaker  honestly  re- 
ceives a  watch  to  repair,  then  from  a  corrupt  purpose  afterward 
coming  to  him  sells  it  for  his  own  benefit,  he  does  not  commit 
larceny.*    But  — 

§  868.  1.  The  Doctrine  of  Breaking  Bnlk  ^  —  applies  in  these 
cases.     Thus,  — 

2.  A  Mmer  —  who  steals  some  of  the  meal,  product  of  the  corn 
delivered  him  to  grind,  commits  larceny.^  And  one  who  received 
barilla  to  grind,  but  fraudulently  retained  a  part  of  it,  returning 
a  mixture  of  barilla  and  plaster  of  Paris,  was  adjudged  guilty  of 
this  offence.^    Again,  — 

8.  Repairer  of  Famltare.  —  A  person  to  whom  is  intrusted,  for 
repair,  a  bureau  in  a  secret  drawer  of  which  he  discovers  money, 
if  unnecessarily  he  breaks  open  the  drawer  and  abstracts   the 


1  Note  to  Rex  v.  Meeres,  snpra. 

>  Kilty  Report  of  Statutes,  p.  179.  So 
the  PenDBylvania  jadges  omit  this  from 
their  list  of  statutes  in  force,  though  they 
include  others  of  much  later  dates.  Report 
of  Judges,  3  Binn.  595.  Its  words  are : 
"  If  any  person  or  persons  shall  take  away, 
with  an  intent  to  steal,  embezzle,  or  pur- 
loin, any  chattel,  bedding,  or  farniture, 
which  by  contract  or  agreement  he  or 
thev  are  to  use,  or  shall  be  let  to  him  or 
them  to  use  in  or  with  such  lodging,  such 
taking,  embezzling,  or  purloining  shall  be 
to  all  intents  and  purposes  taken,  reputed, 
and  adjudged  to  be  larceny  and  felony,  and 


the  offender  shall  suffer  ais  in  the  case  of 
felony." 

s  2  East  P.  C.  682.  And  see  Reg.  r. 
Saward,  5  Cox  C.  C.  295 ;  C.  t;.  Superin- 
tendent, 9  Philad.  581 ;  S.  v.  Jones,  2  Dev. 
&  Bat.  544. 

*  Reg.  V.  Thristle,  1  Den.  C.  C.  502,  3 
Cox  C.  C.  573,  2  Car.  &  VL  842,  IS  Jur. 
1035;  Rex  v.  Levy,  4  Car.  &  P.  241, 
Vaughan,  B.  observing :  "  It  would  have 
been  different  if  the  prisoner  had  obtained 
the  watch  by  trick  or  fraud." 

»  Ante,  §  834,  860. 

•  2  East  P.  C.  698. 

^  C.  V,  James,  1  Pick.  375. 
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money  for  his  own  use,  commits  this  offence ;  while  if  his  intent 
is  to  Iteep  the  money  for  the  owner,  he  is  not  criminal.^    So,  — 

4.  Repairer  of  Clothing.  —  ^'  If  a  pocket-book  containing  bank- 
notes were  left  in  the  pocket  of  a  coat  sent  to  be  mended,  and  the 
tailor  took  the  pocket-book  out  of  the  pocket,  and  the  notes  out  of 
the  pocket-book,  there  is  not  the  least  doubt  that  it  is  felony."  ^ 

§  869.  Animals  to  keep  and  feed.  —  One  receiving  a  horse  to 
agist,  then  selling  it  for  his  own  benefit,  does  not  commit  larceny 
if  the  original  taking  was  without  felonious  intent.^ 

§  870.  A  ^iV'arehouae-man  —  received  on  storage  forty  bags  of 
wheat,  without  authority  to  sell,  or  ''  to  make  any  alteration  in  the 
wheat,  or  to  open  the  bags  in  order  to  show  them,  or  for  any  other 
purpose."  With  felonious  intent  he  separated  some  of  the  bags 
from  the  rest,  opening  those  particular  ones,  and  appropriating  all 
in  each  to  his  own  use.  His  offence  was  held  to  be  larceny ;  the 
judges  observing, ''  that  the  taking  the  whole  of  the  wheat  out  of 
any  one  bag  was  no  less  a  larceny  than  if  the  prisoner  had  severed 
a  part  from  the  residue  of  the  wheat  in  the  same  bag,  and  had  taken 
only  that  part,  leaving  the  remainder  of  the  wheat  in  the  bag."  ^ 

§  871.  Dealers  on  Commiaaion.  —  One  was  employed  to  sell 
clothes  about  the  country  on  commission,  at  a  price  fixed  for  each 
article,  the  money  to  be  returned  with  the  unsold  goods.  On  one 
occasion,  instead  of  making  any  sale  from  the  parcel  received,  he 
pawned  fraudulently  a  part  and  applied  the  residue  to  his  own 
use.  And  it  was  held  that  there  was  but  a  single  bailment  of  the 
articles  in  the  parcel,  that  the  unlawful  pawning  of  a  part  termi- 
nated this  bailment,  and  that  consequently  the  subsequent  fraudu- 
lent appropriation  of  the  residue  was  a  larceny.* 

§  872.  Husband  and  Wife^  and  Persona  receiving  from  each  the 
Qoods  of  the  other :  — 

1.  The  "V^rife,  —  because  of  the  legal  blending  of  her  rights  and 
interests  with  the  husband's,  cannot  commit  on  his  effects  the  tres- 
pass necessary  in  larceny.^    And  for  the  same  reason,  — 

1  Cartwright  v.  Green,  2  Leach,  952,  8  *  Rex  r.  Brazier,  Rnas.  &  By.  337.  See 
Ves.  405.  ante,  §  860. 

2  Lord  Eldon  in  Cartwright  r.  Green,  *  Reg.  v.  Poyaer,  4  Eng.  L.  &  Eq.  565, 
supra.    See  also  Merry  v.  Green,  7  M.  &  2  Den.  C.  C.  233.    See  ante,  §  865. 

W.  623.  6  1  Hawk.  P.  C.  Curw.  ed.  p.  147,  §  S2; 

■  Rex  V.  Smith,  1  Moody,  473.    And    Rex  ».  Willis,  1  Moody,  375 ;  Reg.  p.  Tol- 

see  Reg.  v.  Leppard,  4  Fost.  &  F.  61.  lett,  Car.  &  M.  112 ;  Reg.  v.  Glassie,  7  Cox 

C.  C.  1. 
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2.  The  Hiuband,  —  if  the  wife  has  goods  of  her  separate  owner- 
ship under  the  modern  statutes,  is  incompetent  tu  commit  larceny 
of  tliem.'     Even, — 

§  873.  1.  By  DeliTBTT  from  "WUe,  from  Hiubuid.  —  There  are 
cases  which  seem  to  hold  that  a  third  person,  in  the  absence 
of  any  adulterous  misconduct,  cannot  commit  larceny  of  the 
husband's  goods  whicli  he  receives  from  the  wife  who  consents 
to  the  taking.'  If  tliis  is  so,  the  same  result  follows  the  delivery 
to  the  third  person,  by  tlie  husband,  of  separate  efCects  of  the  wife. 
In  principle,  it  is  plain  that  prima  facie  the  third  person  is  not 
chargeable  with  larceny  in  such  a  case ;  because,  on  a  question  of 
felony,  authority  in  the  husband  or  wife  to  dispose  of  the  other's 
goods  should  be  presumed.  And  in  reason  the  exemption  should 
not  he  carried  beyond  this  iiresuniption,*    And  — 

2.  Adulterer  recelvlas  from  Wife.  ^  It  18  settled  that  a  man 
who  has  committed  adultery  witli  the  wife,  or  who  elopes  witli  her 
intending  to  commit  it,  cannot  protect  himself  on  a  charge  of  lar- 
ceny by  showing  a  delivery  of  the  goods  to  him  by  her.  The 
reason  is  sometiraes  assumed  to  be  that  ho  knows  he  has  not  the 
husband'.^  consent  in  the  wife's.'     Hence, — 

3.  Husband  forbidding.  —  It  is  not  an  unreasonable  inference 
from  this  that  in  llie  absence  of  adultery,  if  the  husband  expressly 
forbids  the  taking  on  the  wife's  delivery,  such  delivery  will  not 
protect  the  taker.  Still,  it  is  not  clear  that  the  courts  —  at  least, 
oil  courts  —  will  go  to  this  extent.^  Is  It  material  whether  the  tak- 
iug  was  on  the  wife's  delivery,  or  directly  by  tlie  thief  with  her  ood- 

'  a  Bi*hup  Mar,  Women,  J  I5i,  lU.  prodacutor's  wife  whan  they  ao  took  tlie 

*  AuthoritiH  cited  in  tliD  lut  two  propeity  wont  away  together  for  tlie  pnr- 
notea ;  al«o,  Itex  a.  IJarriwiD.  I  Leach,  puM  of  baviug  adalteroos  iuterconrM, 
47.  St  Kiut  r.  C.  SS9  1  Keg.  V.  Fitcli,  and  liod  afterwards  effected  that  criminal 
Deare.  t  li.  I8T.  But  aeo  Reg.  v.  Glas-  purpose,  they  ought  lo  Sud  the  prlumer 
eie.  7    Cox  C.  C.  I,  2.  Ruiliy;  bat  that  if  .  .  .  they  did  not  go 

*  S  Bishop  Mar.  Women,  £  IM.  away  witli  any  saeh  criminal  purjKMa,  and 
'   F.  0.  Schnyler,  6  Cow,  572  ;  Reg.  n.     had  never  committed  adultoty  togethar  U 

TbrnnpsoD,  3  Crawf.  &  IHx  C.  C.  4S1 ;  all,  the  prisoner  would  lie  entitled  to  his 

Il«jt.   (I.  Tollelt.  Car.  4  M.  112;  Hsr.  v.  aciiuiiwl;"  «nd  tiiis  inatniction  was  by 

JJarrisoo,  12  (^ox  C.  C.  19.  2  Kng.  Kep.  the  Coart  of  Criminal  Apjieal  held  to  be 

174:    3  Greenl.  Ev.  S  198.     Where  the  right.      Reg.  r.   Berry,  Bell  C.  C.  9S,  8 

prisimer  and  the  proeecntor's  wife  had  Cox  C.  C.  117, 

acted   jointly  in  removing  the  goods,  ha  '•  See  Reg.  t:  Featlierstoue,  infnt,  and 

e^TTViae:  boxes  of  things  to  the  cart  which  the  note  in  I  Hen.  &  H.  I<eikd.  Cos.  1S9  ; 

toittc  them  away,  and  the  two  then  went  Kt-g.  v.  Tollect.  Car.  &  M.  US;  lot  Hep. 

off  tofjether.  the  presiding  magistrate  told  Eiig.  Crim.  Law  Com.  a.  d.  1834,  p.  18, 

the   jar'}'  t'l'^t  if  "the  prisoner  and  the  pL  14. 

605 


§874 


SPECIFIC  OFFENCES. 


[book  Z. 


currence  ?  In  a  case  of  the  latter  sort,  the  New  York  Court  held 
that  though  there  is  no  adultery  actual  or  contemplated,  if  one  in- 
tending to  steal  goods  which  he  knows  to  be  the  husband's,  carries 
them  away  in  the  wife's  pi'esence  and  with  her  consent,  while 
aware  of  the  dissent  of  the  husband,  he  commits  larceny  of  them.^ 
In  England,  a  case  passed  to  judgment  perhaps  not  quite  in  har* 
mony  with  this  doctrine,  yet  not  distinctly  in  conflict  therewith.^ 
§  874.  1.  To  charge  an  Adulterer,  —  a  mere  delivery  of  the 
goods  by  the  wife  at  his  lodgings  is  not  sufficient.  There  must  be 
a  personal  taking  by  him,  or  they  must  be  shown  to  be  in  his  pos- 
session.^ Yet  such  taking  on  delivery  from  her  hands  will  charge 
him ;  ^  and  so  will  a  joint  carrying  away  by  the  two.^ 


»  p.  V.  Cole,  43  N.  Y.  608.  Grover,  J. 
in  delivering  the  opinion  of  the  court,  put 
the  whole  doctrine  of  larceny  by  the  adul- 
terer on  the  ground  that  he  knows  he  has 
not  the  husband's  consent  in  the  wife's ; 
adding,  —  ''Any  other  evidence  that  satis- 
fies the  jury  that  the  prisoner  knew  the 
taking  was  against  the  will  of  the  hus- 
band, although  with  the  consent  of  the 
wife,  will  show  him  guilty  of  larceny, 
equally  with  proof  that  the  property  was 
taken  to  facilitate  adulterous  intercourse 
with  the  wife."    p.  511. 

*  The  case  was  this :  The  uncle  and 
cousin  of  the  wife,  who  was  about  to 
leave  the  house  and  cohabitation  of  her 
husband,  came  in  the  night  and  afterward 
in  the  day,  and  with  her  privity  but  se- 
cretly as  to  him  carried  off  beds,  carpets, 
and  other  things  belonging  to  him;  and 
then  denied  possession  of  them.  "The 
jury  found  that  the  prisoners  to'ok  the 
goods  without  the  knowledge  or  consent 
of  the  husband,  and  with  the  intention  to 
deprive  him  absolutely  of  his  property  in 
them."  A  verdict  of  guilty  was  ordered 
on  these  facts  and  this  special  finding; 
and  the  judges,  on  a  case  reserved,  held 
it  to  be  wrong.  "No  adultery,"  said 
Cockburn,  C.  J.  "  is  shown  to  have  taken 
place  between  either  of  the  prisoneHB 
and  the  prosecutor's  wife,  nor  is  it  found 
that  any  was  intended.  The  goods  were 
taken  in  the  presence,  with  the  privity 
and  consent,  of  the  wife  when  she  was 
abandoning  her  husband's  dwelling.  It 
is  not  necessary  to  lay  it  down  as  law 
that  supposing  a  stranger  stole  the  goods 
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of  a  husband,  and  the  wife  was  privy 
to  it,  and  consenting,  such  privity  and 
consent  on  the  part  of  the  wife  would,  if 
there  was  animus  furandi  in  the  stranger, 
exonerate  him  from  what  would  othe^ 
wise  be  larceny.  In  deciding  that  this 
conviction  should  be  quashed,  it  is  not 
necessary  to  adopt  that  doctrine ;  bat  on 
the  other  hand,  we  take  it  to  be  clear 
that  a  wife  cannot  be  guilty  of  larceny 
in  simply  taking  the  goods  of  her  hus- 
band ;  and  if  a  stranger  do  no  more  than 
merely  assist  her  in  the  taking,  inasmuch 
as  the  wife,  as  principal,  cannot  be  guilty 
of  larceny,  the  stranger,  as  accessoiy, 
cannot  be  guilty.  In  this  case,  it  was 
not  left  to  the  jury  to  say  whether  the 
prisoners  were  acting  as  principals  when 
the  act  was  done,  or  whether  the  wife  was 
the  principal  and  the  prisoners  merely  aid- 
ing and  assisting  her.  That  finding  might 
have  raised  the  question;  but  in  its  ab- 
sence, we  must  assume  that  stAte  of  the 
case  which  is  most  favorable  to  the  prison- 
ers, and  the  conviction  must  be  quashed." 
Reg.  V.  Avery,  BeU  C  C.  150,  153,  154,  S 
Cox  C.  C.  184. 

'  Reg.  V.  Rosenberg,  1  Car.  &  K.  833, 
1  Cox  C.  C.  21 ;  Reg.  v,  Taylor,  12  Cox 
C.  C.  627,  10  Eng.  Rep.  509. 

*  Reg.  V.  Featherstone,  Dears.  369,  18 
Jur.  538,  26  Eng.  L.  &  Eq.  570,  6  Cox 
C.  C.  376,  1  Ben.  &  H.  Lead.  Cas.  199. 

*  Reg.  V.  Thompson,  1  t)en.  C.  C.  549, 
Temp,  ft  M.  294,  14  Jur.  488,  1  Eng.  I^.  & 
Eq.  542 ;  Rex  t^.  Tolfree.  1  Moody,  S4S ; 
Reg.  V.  Mutters,  Leigh  ft  C.  511. 
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2.  wife's  Clothes.  -^  Where  a  wife  and  adulterer  elope,  and  he 
carries  away  a  package  containing  her  clothes,  he  commits  larceny 
of  them  ;  for  they  are  the  husband's  property.  So  it  was  ruled  in 
a  jury  case  wherein  the  wife  did  not  accompany  the  adulterer  dur- 
ing the  asportation  of  the  clothes.^  But  where  the  adulterer  and 
wife  were  apprehended  while  walking  away  from  the  husband's 
house  together,  he  carrying  some  of  her  personal  apparel  in  a 
bandbox,  the  judges  on  a  case  reserved  refused  to  sustain  a  con- 
viction of  him  for  larceny ;  Cockburn,  C.  J.,  observing,  that  "  he 
was  only  assisting  in  carrying  away  the  necessary  wearing  apparel 
of  the  wife."  ^ 

8.  Old  Statute.  —  Lord  Hale  says,  '^  If  a  man  take  away  another 
man's  wife  against  her  will,  cum  bonis  viriy  this  is  felony  by  the 
Statute  of  Westm.  2,  c.  34."  ^  No  reason  appears  why  this  should 
not  be  larceny  also  by  the  more  ancient  common  law. 

4  The  Husband's  Servant, —  if  he  becomes  the  adulterer  and 
elopes  with  the  wife,  commits  larceny  or  not  when  he  takes  away 
goods  by  her  command,  precisely  like  one  who  is  not  a  servant.^ 

§  875.    Thing%  concealed^  wrecked^  or  astray :  — 

1.  Treasure-trove,  —  says  Coke,  "  is  when  any  gold  or  silver,  in 
coin,  plate,  or  bullion,  hath  been  of  ancient  time  hidden  whereso- 


1  Reg.  V,  ToUett,  Car.  &  M.  112.  And 
see  Reg.  v.  Glassier  7  Cox  C.  C.  1 . 

3  Reg.  V.  Fitch,  Dean.  &  B.  187. 

>  1  Hale  P.  C.  514.  This  statute  is 
otherwise  cited  as  13  £dw.  1,  stat.  1,  c. 
34.  It  is  plainly  enough  common  law  in 
this  country  as  far  as  applicable  to  our 
situation.  But  its  words  do  not  expressly 
cover  Hale's  proposition;  and  I  cannot 
certainly  derive  it  by  inference,  though 
perhaps  it  comes  from  the  clause  about 
"  women  carried  away  with  the  goods  of 
their  husbands."  The  entire  enactment 
is  as  follows :  "  If  a  man  from  henceforth 
do  ravish  a  woman  married,  maid,  or 
other  where  she  did  not  consent,  neither 
before  nor  after,  he  shaU  have  judgment 
of  life  and  of  member.  And  likewise 
where  a  man  ravisheth  a  woman  married, 
lady,  damsel,  or  other,  with  force,  although 
she  consent  after,  he  8hall  have  such  judg- 
ment as  before  is  said,  if  he  be  attainted 
at  the  king's  suit,  and  there  the  king  shall 
have  the  suit.     And  of  women  carried 


away  with  the  goods  of  their  husbands, 
the  king  shaU  have  the  suit  for  the  goods 
BO  taken  away.  And  if  a  wife  willingly 
leave  her  husband  and  go  away,  and  con- 
tinue with  her  advouterer,  she  shall  be 
barred  forever  of  action  to  demand  her 
dower  that  she  ought  to  have  of  her  hus- 
band's lands,  if  she  be  convict  thereupon, 
except  that  her  husband  willingly  and 
without  coercion  of  the  church  reconcile 
her  and  suffer  her  to  dwell  with  him ; 
in  which  case  she  shall  be  restored  to 
her  action.  He  that  carrieth  a  nun  from 
her  house,  although  she  consent,  shall  be 
punished  by  three  years'  imprisonment, 
and  shall  make  convenient  satisfaction  to 
the  house  from  whence  she  was  taken, 
and  nevertheless  shall  make  fine  at  the 
king's  will." 

*  Reg.  V.  Mutters,  Leigh  &  C.  511. 
And  see  the  English  reporter's  note,  cit- 
ing and  reviewing  the  cases  on  this  gen- 
eral subject. 
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ever  it  be  found,  whereof  no  person  can  prove  any  property ;  it 
doth  belong  to  the  king,  or  to  some  lord  or  other  of  the  king's 
'  grant  or  prescription.  The  reason  wherefore  it  belongeth  to  the 
king  is  a  rule  of  the  common  law  that  such  goods  whereof  no  per- 
son can  claim  property  belong  to  the  king ;  as,  wrecks,  estrays, 
&c."  It  must  be  gold  or  silver ;  *'  for  if  it  be  of  any  other  metal, 
it  is  no  treasure ;  and  if  it  be  no  treasure,  it  belongs  not  to  the 
king,  for  it  must  be  treasure-trove.  It  is  to  be  observed  that  veins 
of  gold  and  silver  in  the  grounds  of  subjects  belong  to  the  king  by 
his  prerogative,  for  they  are  royal  mines,  but  not  of  any  other 
metal  whatsoever  in  subjects'  grounds.  Whether  it  be  of  ancient 
time  hidden  in  the  ground,  or  in  the  roof  or  walls  or  other  part  of 
a  castle,  house,  building,  ruins,  or  elsewhere"  is  inamaterial,  ^^so 
as  the  owner  cannot  be  known."  ^ 

2.  The  Conoealment  —  of  treasure-trove  is  by  the  common  law 
a  misdemeanor  punishable  by  fine  and  imprisonment.^    And — 

§x  876.  1.  Laroeny  of  Treasnre-troTe  —  ("Wreck  —  W"alf  — 
Efltray).  —  According  to  the  old  books,  ''he  who  takes  away 
treasure-trove,  or  a  wreck,  waif,  or  stray,  before  they  have  been 
seized  by  the  persons  who  have  a  right  thereto,  is  not  guilty  of 
felony."  ^  But  this  doctrine  has  some  modern  limitations,  grow- 
ing principally  out  of  statutes  which  give  a  particular  ownership 

^  3  Inst.  132.  how  it  has  been  found,  take  it  as  brass, 
'  lb.  In  1863,  there  was  in  England  a  and  seU  it  as  gold,  and  teU  falsehoods  in 
conviction  for  concealing  treasure-trove,  order  to  conceal  the  transaction."  Mar- 
on  the  following  facts :  A  laborer  was  tin,  B.  observed,  in  possible  qualification 
ploughing  some  grounds ;  and  the  share  of  the  doctrine  of  this  offence  :  *'  I  am  in- 
of  his  plough,  going  deeper  than  any  had  clined  to  think  that  the  first  person  who 
done  before,  turned  up  what  he  supposed  conceals  the  treasure  is  guilty,  and  not 
to  be  pieces  of  old  brass.  It  was  gold,  those  into  whose  possession  it  comes  sub- 
Some  other  persons,  ascertaining  it  to  be  sequently.  If.  therefore,  Butcher  had 
such,  but  keeping  their  discovery  from  known  that  the  treasure  was  gold,  I 
him,  bought  it  of  him  for  brass  and  sold  should  have  doubted  whether  the  pris- 
it  for  gold,  thus  realizing  over  X500.  oners  could  have  been  convicted.  Here, 
They  were  indicted  for  concealing  the  however,  it  is  clear  that  Butcher  yraa  an 
treasure-trove,  and  convicted,  and  the  con-  innocent  agent"  Reg.  v.  Thomas,  Leigh 
viction  was  held  to  be  good.  ''The  law  &  C.  313,  325,  326.  Another  case  of  con- 
is  clear,"  said  Erie,  C  J.  "  that  the  queen  cealraent  of  treasure-trove,  particularly  as 
has  a  right  to  treasure-trove,  and  the  finder  to  the  form  of  indictment  and  as  to  the 
must  not  hinder  the  finding  from  becoming  evidence,  is  Reg.  v,  Toole,  Ir.  Rep.  2 
known.  The  facts  here  are  that  Butcher  C.  L.  36,  1 1  Cox  C.  C.  75. 
[the  laborer  who  ploughed  up  the  gold]  is  •  1  Hawk.  P.  C.  Curw.  ed.  p.  149, 
an  innocent  finder,  and  thinks  the  treas-  §  38 ;  Hammond  on  I^arceny,  pari.  ed. 
ure-trove  is  brass.  The  prisoners,  on  the  p.  21,  pi.  28;  1  Hale  P.  C.  510;  8  Ruaa. 
other  hand,  knowing  it  to  be  gold,  and  Crimes,  3d  £ng.  ed.  86,  87. 
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in  these  things ;  and  out  of  more  accurate  notions,  prevalent  in 
later  times,  concerning  the  larceny  of  lost  goods.^ 

2.  Eatray  Beasts,  with  tu.  —  In  our  States,  there  are  statutory 
regulations  concerning  beasts  astray.  But  they  are  not  uniform.^ 
And  the  question  of  the  larceny  of  such  beasts  depends  much  on 
these  regulations.  In  Missouri,  an  estray  may  be  the  subject  of 
larceny  before  it  is  posted,  and  the  indictment  properly  lays  the 
ownership  in  a  person  unknown.^  In  Texas,  it  is  held  that  there 
can  be  no  larceny  of  a  horse  which  has  run  astray  for  years  with- 
out a  known  owner ;  because  there  can  be  no  intent  to  deprive 
one  of  property  therein.*  And  in  Indiana,  one  to  commit  larceny 
of  an  estray  must  have  the  felonious  intent  at  the  time  of  taking 
it  into  possession.* 

§877.  Seaweed.  —  A  not  remote  Irish  case  holds,  one  judge 
dissenting,  that  though  a  man  owns  the  shore  of  the  sea  between 
high  and  low  water  mark,  yet  if  he  has  not  gathered  the  seaweed 


1  See  ante,  §  S38;  post,  §  878-888. 
This  sabject  is  examined  by  Parke,  B. 
in  Reg.  r.  Thnrborn,  1  Den.  C.  C.  387,  2 
Car.  &  K.  831,  Temp.  &  M.  67.    He  says  : 
"  Treasore-trove  and  waif  seem  to  be  sub- 
ject to  a  different  construction  from  goods 
lost.    Treasure-trove  —  Waif.  —  Treas- 
ure-trove is  properly  money  supposed  to 
have  been  hidden  by  some  owner  since  de- 
ceased, the  secret  of  the  deposit  having 
perished,  and   therefore  belongs  to   the 
Crown;   as  to  waif,  the  original  owner 
loees  his  right  to  the  property  by  neglect- 
ing to  pursue  the  thief.    The  very  circum- 
stances under  which  these  are  assumed 
to  have  been  taken  and  converted  show 
that  they  could  not  be  taken  from  any 
one,  there  being  no  owner.    Wreck  — 
Sstray.  —  Wreck  and  stray  are  not  ex- 
actly on  the  same  footing  as  treasure- 
trove  and  waif;   wreck  is  not  properly 
so   called  if   the  real  owner  is  known, 
and  it  is  not  forfeited  until  after  a  year 
and   a  day.    The  word  'estray'  is  used 
ID  the  books  in  different  senses;  as  .  .  . 
where   it  is  used  in  the  sense  of  cattle 
forfeited  after  being  in  a  manor  one  year 
and    one    day    without    challenge    after 
being    proclaimed,   where   the    property 
vests    in    the  Crown  or  its  grantee  of 
estrays  and  also  of  cattle  straying  in  the 
maoor."     The  whole  of  this  opinion  may 


be  read  with  great  profit.  As  to  waif  in 
this  country,  see  Vol.  I.  §  970.  Derelict. 
—  As  to  what  is  derelict,  in  the  sense  of 
the  admiralty,  and  what  are  the  conse- 
quences of  the  doctrine,  see  The  Bee, 
Ware,  332;  Tyson  v.  Prior,  1  Gallis.  133; 
The  Boston,  I  Sumner,  328 ;  The  Henry 
Ewbank,  1  Sumner,  400;  Flinn  v.'Lean- 
der.  Bee,  260;  Wilkie  r.  Brig  St.  Petre, 
Bee,  82;  Sheldon  v,  Sherman,  42  N.  Y. 
484,  1  Am.  R.  569.  Wreck,  again.  — 
Where  one  had  removed  a  valuable  ar- 
ticle, part  of  a  wreck,  from  a  wharf  on 
which  it  had  been  placed,  and  afterward 
denied  its  possession,  the  question  sub- 
mitted to  the  jury  on  an  indictment  for 
the  larceny  of  it  was  whether,  when  he 
took  it,  he  meant  to  steal  it.  Keg.  i;. 
Hore,  3  Fost.  &  F.  315. 

a  Stat.  Crimes,  §  462-464 ;  Walters  v, 
Glats,  29  Iowa,  437. 

'  S.  V.  Casteel,  53  Mo.  124.  See  post, 
§  882,  note. 

*  Johnson  v.  S.  36  Tex.  375 ;  Ritcher 
V,  S.  38  Tex.  643.  See  Reg.  v.  Matthews, 
12  Cox  C.  C.  489, 6  Eng.  Rep.  329  ;  Debbs 
V.  8.  43  Tex.  650;  Starck  v.  S.  63  Ind. 
285,  30  Am.  R.  214;  Owens  i?.  S.  7  Tex. 
Ap.  470. 

6  Starck  v.  S.  63  Ind.  285,  30  Am.  B. 
214. 
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drifted  there,  another  cannot  commit  larceny  by  taking  it  away. 
"  It  would  be  difficult  to  say,"  observed  Whiteside,  C.  J.,  "  that  a 
man  had  a  determinate  property  in  seaweed  floating,  as  was 
boldly  insisted,  between  high  and  low  water  mark,  and  that  he 
could  pursue  a  bit  of  seaweed  which  had  once  touched  his  part  of 
the  shore  and  then  floated  out  again  to  sea,  and  then  touched  or 
drifted  on  his  neighbor's  land."^ 
§  878.   Lo%t  Goods :  ^  — 

1.  Doctrine  defined.  —  Of  goods  mislaid,  not  lost,  there  may  be 
larceny  the  same  as  of  any  other.  Of  lost  goods,  the  finder  who 
takes  possession  acquires  an  ownership  of  them  valid  as  against  all 
the  world  except  the  person  who  owned  and  lost  them.  There- 
fore, the  original  owner  being  absent  and  unknown,  such  finder 
commits  no  trespass  in  taking  them.  But  the  law  does  not  notice 
the  momentary  lapse  of  time  between  the  lifting  of  the  tiling  from 
the  ground,  and  the  looking  at  it  to  discover  indications  of  its 
true  ownership.  Hence  the  rule  is  that  if  when  he  takes  the  thing 
into  possession  he  discovers  cause  for  belief  that  he  can  deliver  it 
to  the  owner,  yet  resolves  to  appropriate  it  to  himself,  he  commits 
larceny,  otherwise  he  does  not.  Nor  ordinarily  does  he  commit 
larceny  by  a  subsequent  resolution,  having  ascertained  who  the 
owner  is,  to  convert  it  to  his  own  use.     To  particularize, — 

2.  Abandoned — Lost  —  Iffielaid. — The  owner  of  goods  need  not 
keep  a  constant  manual  possession  of  them,  to  be  protected  in  his 
rights  of  ownership.  And  though  he  forgets  in  what  place  he 
laid  them,  or  though  for  any  other  reason  he  knows  not  where 
they  are,  they  remain  his.  But  he  may  abandon  his  property 
therein,  and  then  it  will  vest  in  him  who  first  takes  possession 
with  the  intent  to  appropriate  them  as  his  own. 

8.  No  Larceny  of  Abandoned.  —  This  appropriation  is  not  lar- 
ceny, therefore  it  cannot  be  committed  of  abandoned  goods.* 


1  Reg.  t'.  Clinton,  Ir.  Rep.  4  C.  L.  6, 15. 
And  see  post,  §  959  and  note. 

2  See  ante,  §  838. 

•  See  2  East  P.  C.  606 ;  Reg.  v.  Reed, 
Car.  &  M.  306,  308 ;  Reg.  v,  Peters,  1 
Car.  &  K.  245 ;  McGoon  u.  Ankeny,  1 1 
111.  558.  A  man  bnried  in  his  ground 
some  pigs  he  had  killed  after  being  bit- 
ten by  a  mad  dog.  He  did  not  intend  to 
dig  them  up,  or  to  make  any  use  of  them. 
Yet  they  were  adjudged  not  to  be  aban- 
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doned  in  such  a  way  as  to  screen  from  the 
penalties  of  larceny  a  person  who  took 
them  thence  and  sold  them.  Reg.  t?.  Ed- 
wards, 13  Cox  C.  C.  384.  One  sold  a  tan- 
nery, and  accidentally  omitted  to  remoTe 
a  few  hides  from  the  vats ;  they  remained 
there  many  years,  yet  they  were  held  not 
to  be  either  abandoned  or  lost,  or  derelict 
or  treasure-trove.  Livermore  v.  White,  74 
Me.  452,  43  Am.  R.  600. 


CHAP.  XXY.] 


LABCENT,  SIMPLE. 


§880 


§  879.  1.  BCislaid.  —  A  thing  mislaid  is  neither  abandoned  nor 
lo9t  Thus,  when  a  man  getting  a  bill  changed  in  a  shop,  laid 
hi3  pocket-book  on  the  table  and  went  away,  but  on  missing  it 
immediately  remembered  where  he  had  left  it,*  this,  on  an  indict- 
ment for  stealing  it,  was  held  not  to  be  a  case  of  lost  property.^ 
And  the  same  was  adjudged  where  a  purchaser  at  a  market  left 
accidentally  his  purse  on  the  proprietor's  stall,  neither  one  know- 
ing then  of  the  mistake.^  A  fortiori  this  was  so  where  one  put 
a  bucket  of  peas  on  a  stranger's  cart  which  he  mistook  for  a 
friend's.^  Larceny  can  be  committed  in  these  cases,  precisely  as 
though  the  thing  were  not  mislaid. 

2.  Appearing  Lost.  —  If  goods  are  in  appearance  lost,  but  not  in 
fact,  one  who  took  them  relying  on  this  seeming  may  claim  to 
have  the  case  treated  as  if  they  were  lost ;  for  on  the  question  of 
intent,  a  man  honestly  misled  concerning  facts  is  to  be  judged  of 
the  same  as  if  they  were  what  he  believes  them  to  be.* 

§  880.  Whether  Larceny  of  Ooods  really  XK>Bt.  —  Assuming 
goods  to  be  really  lost,  the  Tennessee  doctrine  seems,  not  quite 
certainly,  to  be  that  no  larceny  of  them  is  possible.^    But  the 


^  Lawrence  v,  S.  1  Hompb.  238,  34 
Am.  D.  644. 

'  Reg.  V.  West,  Dean.  402,  24  Law  J. 
M.  8.  M.  C.  4,  18  Jar.  1031,  29  Eng.  L.  & 
Eq.  525,  Jervis,  C.  J.  observing :  "  There 
is  a  clear  distioction  between  property 
lost,  and  property  merely  mislaid,  pat 
down,  and  left  by  mistake,  as  in  this 
cane,  ander  circamstances  which  woald 
enable  the  owner  to  know  the  place  where 
he  had  left  it,  and  to  which  he  woald  nata- 
rally  return  for  it.  The  qaestion  as  to 
possession  by  finding  therefore  does  not 
arise."  And  see  P.  v.  Swan,  1  Par.  Cr. 
9;  P.  V.  McGarren,  17  Wend.  460;  S.  v. 
Williams,  9  Ire.  140 ;  Rex  v.  Wynne,  1 
Leach,  413,  2  East  P.  C.  664,  697 ;  Rex  v. 
Sears,  1  Leach,  415,  note;  8.  v.  McCann, 
19  Mo.  249 ;  Pritchett  v.  S.  2  Sneed,  285, 
62  Am.  D.  468;  Pyland  t;.  S.  4  Sneed, 
357. 

'  He  went  away  to  inqoire  their  mar- 
ket-price, and  on  retaming  foand  the 
owner  of  the  cart,  a  vegetable-dealer, 
carrying  off  the  backet,  with  beets  and 
lettuce  so  piled  on  as  to  conceal  the  peas, 
and  insolent  and  anwllling  to  sarrender  it 
on  demand.     The  man  was  convicted  of 


larceny.  S.  v.  Farrow,  Phillips,  N.  C.  161, 
93  Am.  D.  585. 

*  Vol.  I.  §  303 ;  Reg.  v.  Tharbom,  I 
Den.  C.  C.  387,  389 ;  Reg.  v.  Peters,  I 
Car.  &  K.  245;  S.  v.  Swayze,  11  Or.  357. 
And  see  2  East  P.  C.  664. 

'  Lawren(;e  v.  S.  1  Hamph.  228,  34 
Am.  D.  644 ;  Porter  v.  S.  Mart.  &  Yerg. 
226.  In  Morehead  v.  S.  9  Hamph.  635, 
639,  holding  that  there  may  be  larceny 
of  a  ranaway  slave,  McKinuey,  J.  said ; 
**  Lost  property  is  looked  apon,  for  some 
parposes,  as  abandoned  by  the  former  pro- 
prietor; and  as  such,  is  returned  into  the 
common  stock  or  mass  of  things,  and  there- 
fore as  belonging  to  the  first  occupant  or 
finder.  And  though  the  former  proprietor 
is  entitled  to  maintain  an  action  for  the 
recovery,  yet  as  against  all  other  per- 
sons the  title  vests  in  the  finder.  There- 
fore, though  it  may  have  been  converted 
animo  furandi,  by  the  person  finding  it, 
it  is  no  larceny,  because  the  first  taking 
was  lawful.  But  this  principle  properly 
applies  perhaps  only  to  inanimate  things, 
which  cannot  be  transferred  from  or  cease 
to  be  in  the  possession  of  the  owner,  with- 
out his  own  or  another's  act  or  default. 
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English  courts,  and  generally  the  American,  hold  it  committed  of 
such  goods  under  certain  circumstances.^  Also,  during  slavery, 
there  might  be  statutory  larcenies  of  runaway  slaves,  —  they,  how- 
ever, not  being  generally  regarded  exactly  as  lost  property.^ 

§  881.  How  committed  of  Lost  Gk>odft. — The  prevailing  doc- 
trine, qualified  by  minute  differences  among  our  States,  is  that 
the  finder  of  lost  goods  may  appropriate  them  to  himself,  subject 
to  the  claim  of  the  owner,  and  to  any  claim  given  the  public  by 
a  statute,  —  a  question,  however,  depending  much  upon  the  partic- 
ular statutory  law  of  the  State  in  which  it  arises.*  He,  therefore, 
gains  immediately  upon  the  finding  a  special  or  particular  kind  of 
property  in  the  goods  ;  *  and  as  we  have  seen,^  the  nature  of  this 
special  property  is  such  that  where  there  is  no  larceny  in  the 
original  taking,  there  can  be  none  in  any  subsequent  misappro- 
priation, even  by  breaking  bulk,  with  a  full  knowledge  of  the  true 
ownership.     Thus,  — 

§  882.  More  partloixlarly.  —  Unless,  therefore,  there  is  a  larceny 
in  the  original  taking,  there  can  be  none  committed  afterward.^ 
But  the  case  stands  somewhat  on  the  doctrine  stated  in  pages 
back,^  that  if  even  on  delivery  from  the  owner,  one  receives  goods 
he  means  to  steal,  he  commits  the  crime,  provided  the  owner's 
consent  to  the  taking  does  not  extend  to  a  full  and  unconditional 
title.  The  law  gives  to  the  finder  a  title  in  lost  goods,  but  not 
full  and  unconditional ;  and  so,  if  he  takes  them  with  the  intent 


It  cannot,  certainly  to  the  same  extent, 
be  applied  even  to  animals  which  possess 
the  instinct  and  power  of  motion,  and  can 
remove  themselves  from  place  to  place; 
though  these  may  be  lost,  in  some  in- 
stances, in  the  proper  sense  of  the  term." 
p.  637.  s.  p.  Cash  v.  S.  10  Humph.  111. 
See  post,  §  882,  note. 

1  Reg.  V.  Thurbom,  1  Den.  C.  C.  387, 
3  Car.  &  K.  831,  Temp.  &  M.  67 ;  8.  o. 
nom.  Keg.  r.  Tharbone,  13  Jnr.  499;  8.  o. 
Reg.  V.  Wood,  3  New  Sess.  Cas.  581 ; 
Reg.  V.  Peters,  1  Car.  &  K.  245 ;  Ransom 
V.  8.  22  Conn.  153 ;  Tanner  v.  C.  14  Grat. 
635.  And  see  the  other  cases  cited  to  the 
next  section. 

2  Murray  u.S.lB  Ala.  727 ;  8.  v.  Miles, 
2  Nott  &  McC.  1 ;  Morehead  t;.  S.  9  Humph. 
635 ;  Cash  z;.  S.  10  Humph.  Ill;  S.  v.  Wil< 
liams,  9  Ire.  140;  Randal  o.  S.  4Sm.&M. 
349;  S.  V.  Clayton,  11  Rich.  581.     See 
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Nelson  v.  Whetmore,  1  Rich.  318.    Bat 
see  C.  V.  Hays,  1  Va.  Cas.  122. 

'  And  see  S.  v.  Jenkins,  2  Tyler,  877, 
379 ;  S.  V.  Apel,  14  Tex.  428 ;  lAwrence 
V.  Buck,  62  Me.  275;  S.  o.  Taylor,  25 
Iowa,  273. 

*  Reg.  17.  Thurbom,  1  Den.  C.  C.  387, 
2  Car.  &  K.  831,  Temp.  &  M.  67;  8.  c. 
nom.  Reg.  v,  Tharbone,  13  Jur.  499. 

*  Ante,  §  838. 

«  Reg.  V,  Matthews,  12  Cox  C.  C.  489, 
6  Eng.  Rep.  329 ;  Reg.  v.  Deaves,  Ir- 
Rep.  3  C.  L.  306,  11  Cox  C  C.  227 ;  Reg. 
V.  Christopher,  Bell  C.  C.  29,  8  Cox  C.  C. 
91 ;  Reg.  v.  Shea,  7  Cox  C.  C.  147;  Reg. 
V.  Gardner,  Leigh  &  C.  243,  9  Cox  C.  C. 
253 ;  Martinez  v.  S.  16  Tex.  Ap.  122 ;  P. 
V.  Anderson,  14  Johns.  294 ;  Weaver  v.  S. 
77  Ala.  26. 

T  Ante,  S  807  (2),  809,  811-813. 


CHAP.  XXV.] 
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to  Bteal  tlicm,  he  commits  a  larceny,  unlesa  this  consequence  is 
prevented  by  the  operation  of  the  principlea  uow  to  be  mentioned. 
A  man,  knowing  the  owner  of  poods,  cannot  lawfully  pick  tliera 
up,  without  rcturaing  them  to  him  ;  but  a  man,  not  knowing  the 
owner,  can.  The  doctrine,  therefore,  is  that  if  when  one  takes 
goods  into  his  hands,  he  sees  about  them  any  raarks,^  or  other- 
wise learns  any  facts,^  by  which  he  knows  who  the  owner  is,  yet 
with  felonious  intent  appropriates  them  to  bis  own  use,  he  is 
guilty  of  larceny  ;  otherwise,  not.^  Some  of  the  cases  say,  if  he 
knows  who  the  owner  is,  or  has  the  means  of  a»eerlainiiig  ;*  but 


'  Luie  D,  p.  n  Gilman,  305 ;  S.  v.  Con- 
™.»,  18  Mo.  321;  y.  II.  McGarren,  17 
Wend.  460;  Auonymans.  S  Hubs.  Criniui, 
3d  fCiig.«d.  U;  S.  e.  (JUfEunl,  14  Nov.  7a, 
33  Am.  K.  ai>(i. 

'  Beg.  p.  Diion,  36  Eng.  L.  &  Eq.  597, 
Dear*.  S80;  I',  v.  Cogdell,  1  Hill,  N.  Y. 
94,  37  Am.  1>  297  ;  S.  r.  Forgiiann,  3  Mc- 
Mal.  502;  I'.  :  Swan,  1  Par.  Cr,  9.  And 
•W  S.  e.  CuiiiTuiiiirs.  33  Conn.  260. 

*  Reg.  r.  <,]y,U,.  Uw  Rep.  1  C.  G.  139; 
Reg.  D.  York,  12  Jur.  1078;  S.  b.  Ropar, 
SDeT.47a,M  Am.  p.  868;  Reg.  »■  Mule. 
ICar.  tK.  417:  Tjler  w.  P.  BreeM,  227 ; 
Pwter  B.  S.  Mart.  &  Yerg.  996 :  Rpg.  f. 
Reed,  Car.  «   M.  ^M.  .ws:  H^.i-tnl  ,■   S 


*»m.&  la.  ::,■<: 

lir....!,-  ■■  '^  ■:r>  Mi,i„-^, 

.l.t     l[ 

46.  Beg.,-,  1..:. 

11  Cox  C.  C   -;: 

3  Par.  Cr.  ]>'. 
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Said  Napton,  .T.  r  "  Whatever  may  be  the 
law  conieming  domestic  animnlf,  ench  as 
horses  anil  cattle,  in  England,  we  do  not 
Cflnaidcr  the  dwtrine  of  the  Englinh  crimi- 
nnt  lawypm  conreminK  lost  goods  as  ap- 
plicable to  domestic  animals  in  Missouri. 
It  is  with  DO  propriety,  either  in  view  of 
cu'ilom  or  statutory  law,  tliat  animals  can 
bo  called  loiil  hoi/Ik  here,  simply  hccanae 
they  are  outside  uf  the  owner's  encloeores. 
and  the  owiier  does  not  know  wliere  they 
are."  S  i'.  Mnrtin,  28  Mo.  530,  537.  And 
see S.  •',  Waiiams.  19  Mo,  3S9 1  ante, §  878, 

<  S.  r.  Weston,  9  Conn.  597,  25  Am,  D. 
-ir;  llr^.  ,-  Hrr.cTi,3Cniwt.  &  IMx  C.  C. 
Car.  &  V.  176;  Rex 
»46 ;  Rex  r,  James, 
Kog.  ed.  14  ;  Reg.  r. 
1  Law  J.  U.S.  M.C.  4, 
r.  I..  &  Ei|.  B25;  r.  r. 


r.  Ma4 


1-  it.  I 


•■  Knight, 


Tex-  A[>.  41).  31  Am.  K,  732  ;  Wi.lf- 
(T.  S.  53  liicl.  343 ;  Baker  v.  S,  29 
*t.  184.  23  Am.  It.  731.  See  Reg.  r. 
loru,  I  Den.  C.  C.  387,  2  Car.  &  K. 
I'emi).  &  M.  BT ;  liausom  u.  S.  22 
i:.3  ;  Reg.  .-.  I'rPKton,  2  Den.  C.  C. 
Eng.  L,  &  ICq.  .'ifU;  Uex  u.  lieard, 
9.  In  Reg.  V.  Peti-rs.  1  Car.  &  K. 
nlfe.  If.  oijscn-es :  "  ft  is  perfi'ttly 
iiown  that  it  u  person  leave  any- 
in  a  sUge-coocli.  \t  the  owner  can 
nd  by  inquiry,  tlie  party  finding  tha 
aud  apjiropriating  it  to  hin  own  use 
5V! 
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the  better  form  of  the  doctrine  is  as  just  set  down,  because  every 
man  bj  advertising  and  inquiring  can  find  the  owner  if  he  is  to  be 
found,  while  the  guilt  of  a  defendant  must  attach  at  the  moment, 
if  ever,  without  depending  on  an  if.^ 

§  883.  Special  CaseB.  —  While  the  doctrine  for  all  ordinary 
cases  is  thus  plain,  there  may  be  special  circumstances ;  as,  — 

1.  Note  dropped  in  Shop.  —  The  prisoner  was  a  hair-dresser, 
and  the  prosecutor  had  accidentally  dropped  a  ten-pound  note  in 
his  shop;  but  the  next  morning,  discovering  its  loss,  had  gone 
back  and  inquired  for  it  of  the  hair-dresser,  who  denied  all  knowl- 
edge of  it.  The  jury  found  specially,  "  (1)  That  the  note  was 
dropped  by  the  prosecutor  in  the  shop,  and  that  the  prisoner 
found  it  there ;  (2)  That  the  prisoner  at  the  time  he  picked  up 
the  note  did  not  know,  nor  had  he  reasonable  means  of  knowing, 
who  the  owner  was  ;  (3)  That  he  afterwards  acquired  knowledge 
who  the  owner  was,  and  after  that  he  converted  the  note  to  his 
own  use ;  (4)  That  the  prisoner  intended  when  he  picked  up  the 
note  in  the  shop  to  take  it  to  his  own  use,  and  deprive  the  owner 
of  it,  whoever  the  owner  might  be ;  (6)  That  the  prisoner  be- 
lieved at  the  time  he  picked  up  the  note  that  the  owner  could 
be  found."  Now,  if  this  was  a  case  of  lost  property  strictly,  there 
w^as  pretty  plainly  no  larceny  within  the  doctrines  above  laid 
down ;  and,  a  fortiori^  there  was  none  if  the  case  was  one  of 
abandoned  goods.    If,  on  the  other  hand,  the  bank-note  was  to  be 

18  guilty  of  larceny.    [See  Rex  v.  Wynne,  laid  down  by  Hill,  J.  tbas :  "  Two  things 

1  Leach,  413,  2  East  P.  C.  664,  697 ;  Rex  must  be  made  out  in  order  to  establish  a 
V  Sears,  1  Leach,  415,  note;  Lamb's  Case,  charge  of  larceny  against  the  finder  of  a 

2  East  P.  C.  664 ;  Roscoe  Orim.  Ev.  592.]  lost  article.  First,  it  mast  be  shown  that 
So,  if  it  is  found  in  a  street,  and  there  is  at  the  time  of  finding  he  had  the  felonious 
any  mark  by  which  the  owner  can  be  dis-  intent  to  appropriate  the  thing  to  his  own 
covered.  So,  in  the  case  where  a  gold  use.  .  .  .  The  other  ingredient  necessary 
ornament  is  found  at  the  door  of  a  house,  is  that  at  the  time  of  finding  he  had  rea- 
it  is  ridiculous  to  say  that  any  person  pick-  sonable  ground  for  believing  that  the 
ing  it  up  would  not  suppose  that  it  be-  owner  might  be  discovered ;  and  that 
longed  to  the  owner  of  the  house.  ...  If  reasonable  belief  may  be  the  result  of  a 
he  took  it  up,  and  did  not  immediately  previous  knowledge,  or  may  arise  from 
bring  it  to  the  prosecutor,  in  the  hopes  the  nature  of  the  chattel  found,  or  from 
that  by  coming  next  day  he  would  get  there  being  some  name  or  mark  upon  it ; 
a  present  of  £5,  perhaps  it  might  not  but  it  is  not  sufficient  that  the  finder  may 
amount  to  a  larceny.  If  he  took  it  away  think  that  by  taking  pains  the  owner  mag 
with  the  intention  to  appropriate  it,  and  be  found,  —  there  must  be  the  immediate 
only  restored  it  because  the  reward  was  means  of  finding  him." 

offered,  it  is  clear  that  he  is  guilty  of  '  ^  See  particularly  on  this  point,  Re§^. 
felony."  In  Reg.  r.  Christopher,  Bell  C.  C.  v.  Dixon,  and  P.  ».  Cogdell,  supra;  S.  v. 
27,  34,  8  Cox  C.  C.  91,  the  doctrine  was     Dean,  49  Iowa,  73,  31  Am.  R.  143. 
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regarded  as  not  lost,  clearly  there  was  a  larceny.  The  judges, 
however,  seemed  to  regard  this  case  neither  as  strictly  of  the  one 
class  nor  strictly  of  the  other;  yet  they  held  that  the  prisoner 
was  properly  convicted  of  the  larceny  of  the  note.^ 

2.  Taking  by  One  employed  to  find.  — A  person  who  had  lost  a 
carpet-bag  in  the  street  employed  another  to  find  it.  The  latter 
found  and  concealed  it,  but  this  was  held  not  to  be  larceny.^ 

VIII.   Remaininff  and  Connected  Questions, 

§  884.  1.  Grand  and  Petit.  —  The  distinction  between  grand 
and  petit  larceny  appears  in  other  connections.® 

2.    Prlnoipal  of  Seoond  Degree.  —  ^^  If  two  steal  goods  above  the 
value  of  12d.  from  the  same  person  at  the  same  time,  this  is  grand 
larceny  in  both ;  for  it  is  one  entire  felony,  and  both  are  guilty  of. 
the  whole."  * 

§885.  1.   Felony.  —  This  ofifence  is  felony.^    Therefore, — 

2.     Principal    and    Accesaory  —  Receiving.  —  The    doctrine    af 

principals  ^  and  -  of  accessories  ^  before  ®  and  after  *  the  fact 
must  be  attended  to;  but  these  questions  were  examined  in 
the  first  volume.  We  shall  devote  a  subsequent  brief  chapter 
in  this  volume  to  the  law  of  receiving  stolen  goods.^    Also,  — 

8.  The  Ponialiment,  —  which  is  chiefly  regulated  by  statutes, 
has  already  been  treated  of  as  to  its  general  principles.^ 


^  Reg.  V.  Moore,  Leigh  &  C.  1,  8  Cox 
C.  C.  416.  Cockbam,  C  J.  said  of  the 
note :  "  It  wan  lost  in  the  sense  that  it 
had  been  dropped  out  of  the  owner's 
purse;  it  was  not  lost  in  the  sense  that 
the  owner  did  not  know  where  to  find  it. 
As  soon  as  the  owner  discovers  his  loss,  he 
goes  at  once  to  the  shop  and  inquires  for 
it,"  And  he  added  :  "  If  this  were  not  lar- 
ceny, our  law  would  be  much  more  defec- 
tiTe  than  I  take  it  to  be."  p.  8  of  the  report 
in  Leigh  &  C.  This  case  appears  to  be 
within  the  doctrine  of  ante,  §  879  (1). 

s  8.  V.  England,  8  Jones,  N.  C.  399,  80 
Am.  D.  334. 

»  Vol.  I.  §  679,  680.    See  ante,  §  757. 

*  2  East  P.  C.  740 ;  I  Hawk.  P.  C.  6th 
ed.  c.  33,  §  32. 

*  Vol.  I.  §  679, 680 ;  P.  v.  Cheong  Foon 
Ark,  61  Cal.  527.  Oow-steaUnflr*  —  under 
the  South  Carolina  statute,  is  misdemeanor. 
Bnrton  v.  Watkins,  2  Hill,  8.  C.  674;  S. 
V.  Hamblin,  4  8.  C.  1.    But  see  8.  v.  Rip- 


ley, 2  Brev.  300.  It  is  punished  by  fine 
and  imprisonment.  8.  v.  Harablin,  supra. 
In  Georgia,  it  is  felony  unless  the  jury 
recommend  the  prisoner  to  mercy,  and 
then  it  is  misdemeanor.  Johnson  v.  8. 
58  Ga.  491.  And  see  Stat.  Crimes,  §  173, 
174. 

«  Vol.  I.  §  646-654. 

f  Vol.  L  §  662-671. 

8  Vol.  I.  §  672-680. 

•  Vol.  L  §692-700  a. 

10  Post,  §  1137  etseq. 

11  Vol.  L  §  927  et  seq.  And  see  ante, 
§  55.  As  to  various  States,  see  Swinney 
V.  8.  8  8m.  &  M.  576;  Wikox  v.  S.  3 
Heisk.  IIO;  Tucker  v.  8.  3  Heisk.  484; 
C.  V.  McKenney,  9  Gray,  114;  Watkins  r. 
8. 14  Md.  412;  Cornish  ».  8.  15  Md.  208  ; 
8.  V.  Gray,  14  Rich.  174 ;  Scarver  v.  8.  53 
Missis.  407 ;  Fowler  v.  S.  9  Tex.  Ap.  149; 
P.  v.  McTameney,  30  Hun,  505,  13  Abb. 
N.  Cas.  55,  66  How.  Pr.  70 ;  P.  v.  Jones, 
49  Mich.  691 ;  P.  i\  Fiim,  87  N,  Y.  533. 
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§  886.  Attempts.  —  Solicitations^  and  other  attempts^  to  comr 
mit  larceny  were  also  considered  in  the  preceding  volume. 

§  887.  BCisprlsions  —  (TreaAure-trove) — likewise  were  explained 
in  the  first  volume.'  Blackstone  mentions,  among  what  he  callfl 
negative  misprisions,  ^^  the  concealing  of  treasure-trove,^  which  be- 
longs to  the  king  or  his  grantees  by  prerogative  royal ;  the  con- 
cealment of  which  was  formerly  puniahable  by  death,  but  now 
only  by  fine  and  imprisonment."  * 

§  888.  1.  How  Transaction  divisible.*  —  In  various  circum- 
stances, a  man  may  commit  more  crimes  than  one  in  a  single 
transaction.*^  He  may  even  do  it  by  a  single  impulse ;  as,  if  he 
discharges  a  loaded  gun  at  one  whom  he  means  to  kill,  but  acci- 
dentally the  ball  passes  by  this  one  and  takes  the  life  of  another, 
he  has  murdered  the  latter,  and  made  an  assault  on  the  former 
with  the  intent  to  kill  him,  by  a  single  touch  of  the  trigger  of  the 
gun.  If  now  he  is  tried  for  the  murder,  can  he  afterward  be 
proceeded  against  for  the  felonious  assault,  or  are  the  two  crimes 
BO  far  one  that  a  conviction  or  acquittal  of  either  will  be  a  bar  to 
an  indictment  for  the  other  ?  This  is  a  different  question,  upon 
which  it  is  not  certain  the  authorities  are  agreed.  So,  coming  to 
the  subject  of  this  chapter,  it  is  in  some  circumstances  plain  and 
in  others  doubtful,  whether  more  larcenies  than  one  have  been 
committed  in  a  single  transaction,  or  what  is  the  effect  of  a  jeop- 
ardy, upon  an  indictment  for  a  part,  on  an  indictment  for  the 
residue.    Let  us,  therefore,  look  at  — 

2.  wiiat  has  been  held.  —  It  is  a  plain  doctrine  of  all  our  courts 
that  if  in  a  single  transaction  more  articles  than  one  belonging  to 
the  same  owner  are  stolen,  the  indictment  may  charge  the  larceny 
of  the  whole  in  one  count.  It  is  but  one  larceny.®  And  should 
the  articles  have  different  owners,  most  permit  the  allegation  to 


1  Vol.  I.  §  767. 

a  VoL  I.  §  743-745,  757 ;  Reg.  v.  Sut- 
ton, 8  Car.  &  P.  291,  2  Moody,  29, 2  Lewin, 
272 ;  Corneille  p.  S.  16  Ind.  282 ;  Wolf  r. 
S.  41  Ala.  412 ;  Lovett  v.  S.  19  Tex.  174 ; 
Keg.  V.  Cheesman,  Leigh  &  C.  140,  9  Cox 
C.  C.  100;  C.  V.  Taggert,  3  Brews.  340; 
Berdeaux  v.  Davis,  58  Ala.  611;  S.  r. 
Utley,  82  N.  C.  556 ;  De  Lacy  v.  S.  8  Bax. 
401. 

»  VoL  L  §  716-722. 
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^  As  to  tieasure-tTore,  see  ante,  §  875, 
876. 

»  4  Bl  Com.  121. 

•  Vol.  I.  §  791  et  seq. 

'  Vol.  L  §  778,  1060-1064. 

8  S.  V.  Snyder,  50  N.  H.  150;  following 
S.  V.  Cameron,  40  Vt  555 ;  and  overmling 
S.  V,  Nelson,  8  N.  H.  163.  s.  p.  S.  v.  Wil- 
liams, 10  Hmnph.  101 ;  Qnitzow  v.  S.  1 
Tex.  Ap.  47,  28  Am.  R.  396;  S.  v.  Mc- 
Cormack,  8  Or.  236 ,  Kelly  v.  S.  7 
323;  8.  V.  Faulkner,  32  La.  An.  725. 
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be  in  the  same  way.^  Bat  whether  the  ownership  is  in  one  per- 
son or  many,  the  indictment  need  include  no  more  of  the  articles 
than  the  prosecuting  power  chooses.  And  if  it  charges  the  lar- 
ceny of  those  only  which  belong  to  a  particular  person,  it  is  the 
doctrine  of  some  of  the  courts  that  another  indictment  may  be 
maintained  for  those  which  are  another  person's.^  Other  courts 
hold  that  whetlier  there  were  more  larcenies  than  one  depends  on 
whether  there  was  more  than  one  taking,  and  not  on  the  number 
of  articles  stolen  or  their  ownership ;  ^  and  if  there  was  but  one 
taking,  there  can  be  only  one  conviction.^ 

8.  la  Piineipie,  —  the  wrong  as  a  crime  is  to  the  public,  not  to 
the  private  owner.  The  thief  ordinarily  does  not  care,  and  often 
he  does  not  know,  whose  are  the  things  he  is  taking.  And  though 
the  indictment  is  required  to  set  out  the  ownership,  the  purpose  is 
simply  identification  of  the  articles.  So  that  the  State,  empow- 
ered by  law  to  elect  in  what  form  it  will  accuse  a  wrong-doer, 
can  put  all  of  one  theft  into  a  single  count,  or  a  part  thereof,  as  it 
chooses.  Still,  where  many  articles  are  stolen  at  one  time,  there 
is  only  one  theft,  whether  the  ownership  is  in  one  person  or  many. 
And  after  the  thief  has  been  in  jeopardy  for  any  part  of  the  one 


1  Fnlmer  r.  C.  97  Pa.  503 ;  Lorton  v.  8. 
7  Miwo.  55,37  Am.  D.  179;  S.  v.  Daniels, 
32  Mo.  558 ;  S.  v.  Morphin,  37  Mo.  373 ; 
Reg.  V.  BIea«dale,  3  Car.  &  K.  765 ;  post, 
I  889;  2  Stark.  Plead.  2d  ed.' 449  and 
note;  S.  v.  Newton,  42  Vt.  537;  S.  v. 
Merrill,  44  N.  H.  624 ;  S.  v.  Lambert,  9 
Ney.  321 ;  C.  t*.  Snllivan,  104  Mam.  552 ; 
6.  V.  Hennessey,  23  Ohio  St.  339 ;  Wilson 
V.  S.  45  Tex.  76,  23  Am.  R.  602 ;  Hadson 
«.  8.  9  Tex.  Ap.  151,  35  Am.  R.  732;  Ad- 
dison V.  8.  3  Tex.  Ap.  40.  Within  the 
reason  of  this  doctrine  is  8.  v.  Hopkins, 
56  Vt.  250.  Tliis  doctrine  is  denied  in  a 
Tennessee  case,  which  holds  that  a  count 
charging  the  larceny  of  goods  of  A  and 
goods  of  B  is  double,  therefore  to  be 
quashed.  There  were  deemed  to  be  as 
many  distinct  offences  as  owners  of  things 
stolen.  ''  Every  iarceny,"  said  the  learned 
judge, "  includes  a  trespass  to  the  person  or 
property  of  the  owner  of  the  thing  stolen. 
A  larceny  of  the  property  of  O'Brien  was 
no  trespass  to  the  person  or  property  of 
Corbitt,  and  vice  versa,"    Morton  v.  8.  1 


Lea,  498,  499.  This  reasoning  overlooks 
the  fact  that  the  accusation  does  not  come 
from  the  private  persons  trespassed  upon, 
but  from  the  State,  and  the  names  of  these 
persons  are  given  simply  as  descriptive  of 
the  one  act  of  trespass  whereof  the  State 
complains.  An  assault  is  a  trespass ;  but 
where  by  one  act  two  persons  are  thus 
trespassed  upon,  an  indictment  is  good 
and  not  double  which  in  one  count  sets 
out  this  trespass  according  to  the  fact. 
Crim.  Pro.  II.  §  60. 

a  8.  V.  Thurston,  2  McMul.  382;  Reg. 
V.  Brettel,  Car.  &  M.  609 ;  C.  v.  Sullivan, 
104  Mass.  552  ;  8.  v.  Lambert,  9  Nev.  321. 

*  8.  V.  Newton,  42  Vt.  537.  And  see 
8.  V.  Hennessey,  23  Ohio  St.  339,  13  Am. 
R.  253 ;  Scarver  v.  8.  53  Missis.  407. 

4  8.  V.  Morphin,  37  Mo.  373,  and  the 
other  Missouri  cases,  and  some  from  other 
States,  cited  supra.  See  also  Bell  v.  8.  42 
Ind.  335 ;  P.  v.  Connor,  17  Cal.  354 ;  Reg. 
V.  Knight,  Leigh  &  C.  378,  9  Cox  C.  C. 
437 ;  Hozier  v.  8.  6  Tex.  Ap.  542 ;  8.  v, 
Augustine,  29  La»  An.  1 19. 
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larceny,  the  prosecution  is  exhausted,  and  he  cannot  be  indicted 
for  anything  the  State  chose  to  omit. 

§  889.  1.  Continuous  Laroeny. — Though  the  articles  are  not 
taken  and  carried  away  together,  yet  if  the  taking  is  one  continu- 
ous transaction,  the  larceny  is  one.^  It  is  otherwise  of  discon- 
nected takings,  constituting  different  transactions.     Thus,  — 

2.  iDBtanceB.  —  Where  the  thief,  after  carrying  away  an  article, 
came  back  in  about  two  minutes  for  a  second,  and  in  half  an  hour 
for  a  third,  and  the  indictment  was  for  stealing  the  three.  Little- 
dale,  J.,  ruled  that  the  taking  of  the  first  two  might  be  regarded 
as  one  transaction,  but  that  the  larceny  of  the  third  was  a  sepa- 
rate offence, — the  period  of  half  an  hour  being  too  long  an  interval 
to  consider  the  act  as  continuing.^  Still,  plainly,  such  a  question 
is  not  to  be  determined  by  the  number  of  minutes  or  hours  inter- 
vening, but  by  the  nature  of  the  transaction  and  the  special  facts. 
Where  one  was  indicted  for  stealing  coal  by  working  for  a  series 
of  years,  through  innocent  agents,  a  mine  which  extended  into  the 
lands  of  many  different  proprietors, — Erie,  J.,  intimated  that  this 
was  but  one  transaction,  though  he  did  not  absolutely  so  direct, 
and  said :  "  I  should  say  that  as  long  as  coal  was  gotten  from  one 
shaft,  it  was  one  continuous  taking,  though  the  working  was 
carried  on  by  means  of  different  levels  and  cuttings,  and  into  the 
lands  of  different  people."* 

§  890.  1.  Looai.  —  That  this  offence,  like  all  others,  is  local, 
so  that  the  offender  can  be  pursued  only  in  the  county  of  its 
commission,*  is  explained  in  "  Criminal  Procedure."  ^ 

2.  OoodB  stolen  in  Foreign  JuriBdiction.  —  To  avoid  the  danger 
of  oversight,  let  it  be  repeated  *  that  in  the  first  volume  are  stated 
the  principles  which  determine  the  effect  of  one's  stealing  goods 
in  a  foreign  jurisdiction  and  bringing  them  into  our  own.^ 

§  891.  United  States  Bank-bills.  —  The  larceny  of  United  States 
bank-notes  may  be  punished  under  State  statutes.^ 

1  S.  ».  Trexler,  2  Car.  Law  Repos.  90,         *  Coon  v.  S.  13  Sm.  &  M.  246. 
6  Am.  D.  558 ;  Rex  v.  Jones,  4  Car.  &  P.         &  See  Crim.  Fro.  I.  §  45  et  aeq. 
217 ;  S.  ».  Martin,  82  N.  C.  672.  «  Ante,  f  839  (4). 

a  Rex  V.  Birdseye,  4  Car.  &  P.  386.  f  Vol.  I.  §  136-143. 

»  Reg.  V,  Bleasdale,  2  Car.  &  K.  765.         »  S.o.  Banks,  Phimp8,N.C.  577;  Sallie 

See  ante,  §  431.  p.  S.  39  Ala.  691. 
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LARCENY,  COMPOUND. 

§  892-894.    Introduction. 
895-899.    Larceniea  from  the  Person. 
900-904.    Larcenies  from  Particular  Places. 

Consult,  —  for  the  pleading,  practice,  and  evidence,  Crim.  Pro.  IL  §  771-780; 
and  (as  to  larcenies  hoth  simple  and  compound )  Dir.  &  F.  §  581-612.  For  various 
statutory  larcenies,  as  to  both  law  and  procedure,  Stat.  Crimes,  §  409-429.  Kelated 
titles  are  the  Simple  Larceny  of  the  last  chapter,  Burglary,  Piracy,  and  Bobbery ; 
also.  In  some  sense,  Cheats  at  Common  Law,  Embezzlement,  and  False  Pretences. 
For  variQus  specific  questions,  see  the  indexes  to  this  series  of  books. 

§  892.  1.  Defined.  —  Compound  larceny  is  simple  larceny  com- 
bined with  some  aggravating  fact,  enhancing  its  enormity ;  as, 
from  the  person,  in  a  dwelling-house,  and  the  like.  It  may 
be  a  — 

2.  Common-law  Compound.  —  A  familiar  compound  of  the  com- 
mon law  is  Robbery,  to  be  treated  of  in  a  chapter  further  on.  It 
consists  mainly  of  larceny  and  assault.^  A  less  pure  compound  is 
Burglary,  already  explained ;  one  of  the  ingredients  whereof  is  lar- 

•  ceny,  actual  or  attempted,  or  some  other  felony.^    Or  the  aggra- 
vated larceny  may  be  a  — 

§  893.  1.  Statutory  Compound.  —  The  statutes  under  this  head 
arc  numerous ;  but  in  one  respect  they  are  alike.  They  require 
for  the  constitution  of  the  offence,  first,  a  complete  simple  lar- 
ceny;   secondly,  the   particular  aggravating  matter  which  the 

.  statute  points  out.    Therefore, — 

2.  The  Aggravations  —  are  the  part  of  the  compound  which  will 
chiefly  occupy  us  in  this  chapter.  The  other  part,  the  simple 
larceny,  was  considered  in  the  last  chapter.  But  it  should  not  be 
forgotten  that  to  constitute  the  offence  there  must  be  a  complete 
simple  larceny  added  to  the  aggravation. 

1  Vol.  I.  §  4.38  (2),  566,  583  (3),  1063 ;  post,  Robbery. 
3  Ante,!  HI,  117. 
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§  894.  How  Chapter  divided.  —  We  shall  consider,  I.  Larce- 
nies from  the  Person  ;  U.  Larcenies  from  Particular  Places. 

I.   Larcenies  from  the  Person. 

§  895.   Private  :  — 

1.  The  Foundation  Statute  —  against  larcenies  from  the  person 
is  8  Eliz.  c.  4,  §  2.  It  deprived  of  clergy  —  that  is,  made  practi- 
cally punishable  —  the  "felonious  taking  of  any  money,  goods,  or 
chattels  from  the  person  of  any  other,  privily  without  his  knowl- 
edge, in  any  place  whatsoever."  ^    But  — 

2.  Not  include  Petit.  —  Says  Blackstone :  "  It  must  be  such  a 
larceny  as  stands  in  need  of  the  benefit  of  clergy,  —  namely,  of 
above  the  value  of  twelve  pence,  —  or  else  the  offender  shall  not 
have  judgment  of  death.  For  the  statute  creates  no  new  offence, 
but  only  prevents  the  prisoner  from  praying  the  benefit  of  clergy 
and  leaves  him  to  the  regular  judgment  of  the  ancient  law."* 

3.  How  far  Common  Law  with  us.  —  There  were  indictments 
under  this  statute  in  colonial  times  in  Maryland^  and  probably  in 
other  of  the  colonies.  But  benefit  of  clergy  having  been  abolished 
in  our  States,^  and  special  provisions  made  for  the  punishment  of 
felonies  as  well  as  misdemeanors,  this  old  enactment  is  no  longer 
of  practical  force.  Yet  the  interpretations  given  it  in  England 
may  be  helps  to  the  meanings  of  our  own  similar  enactments. 

§  896.  "  PrivUy  without  his  Knowledge."  —  These  words  ex- 
clude the  idea  of  an  open  taking.*  And  neither  a  robbery  ^  nor  an 
open  larceny  without  violence  ^  is  within  this  statute.  Thus,  '^  in 
Brown's  Case,  where  the  prisoner  took  the  prosecutor's  watch  out 
of  his  pocket  while  sleeping,  but  who  was  thereby  awakened  just 
at  the  instant,  and  caught  at  his  watch  but  missed  it,  Hotham,  B., 
with  the  advice  of  Aston,  J.,  left  it  to  the  jury  whether  under  the 
circumstances  of  the  case  they  would  acquit  the  prisoner  of  pri- 
vately stealing,  &c.,  and  find  him  guilty  of  simple  larceny ;  as  it 
could  not  be  well  said  to  be  privately  stealing  where  the  prosecu- 

1  Fur  a  faUer  recital  and  an  exposition  present  English  statute,  differin^^  from 

of  this  statute,  see  2  East  P.  C.  700.  these,  are,  "  Whosoever  shall  rob  any  per- 

^  4  Bi.  Com.  241.    And  see  2  East  P.  C.  son,  or  shaU  steal  any  chattel,  money,  or 

701.  valuable  security  from  the  person  of  an- 

*  Kilty  Eeport  of  Statutes,  168.  other,  shall  be  guilty  of  felony,"  &c    Stat 

*  Vol.  I.  §  938.  24  &  25  Vict.  c.  96,*  §  40. 
»  Stat.  Crimes,  §  222.  7  jb. 

*  2  East  P.  C.  703.    The  words  of  the 
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tor  had  seen  part  of  the  fact."  ^  On  principle,  it  is  sufficient  if  un- 
known to  the  prosecutor  there  was  enough  done  to  constitute  a 
larcenjy  it  being  immaterial  whether  or  not  there  was  something 
added  which  might  be  deemed  or  not  a  part  thereof.  And  still  the 
further  question  would  remain  whether  the  stealing  might  not  be 
considered  private  when  any  of  it  was  such.^ 

§  897.  1.  On  Person  drunk,  Ac.  — ■•  U  one  is  50  drunk  or  other- 
wise incapacitated  as  not  to  be  capable  of  knowing  what  is  done, 
can  private  larceny  be  committed  on  him,  especially  in  a  place  not 
private  ?  East  states  it  to  have  been  formerly  holden  that  such  a 
person  was  ^^  not  within  the  protection  of  the  act,  which  speaks  [in 
the  preamble]  of  places  of  public  resort  and  the  like,  where  per- 
sons were  supposed  to  use  ordinary  caution,  and  not  expose 
themselves  by  carelessness  or  misbehavior  to  these  accidents."  • 
Finally  it  appears  to  have  been  settled  that  if  the  incapacity  was 
brought  about  by  any  artifice  of  the  thief,  the  larceny  was  private ;  •* 
while,  if  through  the  fault  of  the  prosecutor  (as  where  he  becomes 
drunk  voluntarily,^,  or  even  possibly  through  such  carelessness  as 
accidentally  falling  asleep),®  it  was  otherwise.  Where  neither  the 
thief  nor  the  prosecutor  was  at  fault  as  to  the  incapacity,  but  the 
latter  was  asleep  of  necessity,  a  stealing  from  him  was  held  to  be 
within  the  statute.^    But  — 

2.  Superseded.  —  This  statute  of  Elizabeth  was  afterward  su- 
perseded in  England  by  enactments  against  larceny  from  the  per- 
son generally,  omitting  "  privily,"  &c. ;  and  most  of  the  American 
statutes  follow  the  later  English  model.^ 

§  898.  Mt  Private :  — 

1.  "  From  the  PerBon."  *  —  A  common  form  of  the  statutory  in- 
hibition is,  for  example,  "  larceny  by  stealing  from  the  person  of 
another."  We  have  some  authority  for  saying  that  to  bring  a  case 
within  a  provision  of  this  sort,  the  taking  must  be  without  the 
owner's  knowledge  or  privity .^^    But  what  is  believed  to  be  the 

1  Brown's  Case,  2  East  P.  C.  702.    And  "  Rex  v,  Thompson,  1  Leach,  443,  2 

see  other  cases  referred  to  hy  Mr.  East  in  East  P.  C.  705.    But  see  Rex  v.  Willan, 

the  same  connection.  I  Leach,  495,  2  East  P.  C.  705.    Contra, 

s  See  VoL  I.  §  649,  650;  2  East  P.  C.  Reading's  Case,  1  Leach,  240,  note. 

701,  702 ;  Woodard  r.  8.  9  Tex.  Ap.  412.  f  Huckley's  Case,  2  Leach,  789,  note ; 

»  2  East  P.  C.  703.  Rex  v.  WiUan,  1  Leach,  495,  2  East  P.  C. 

*  Rex  V.  Branny,  2  East  P.  C.  704, 1  705. 

Leach,  241,  note.  ^  See  ante,  §  896,  note. 

»  Rex  r.  Gribble,  1  Leach,  240,  2  East  »  Vol.  I.  §  566  (5). 

P.  0.  706 ;  Rex  v.  Kennedy,  2  Leach,  788,  w  Moye  v.  S.  65  Ga.  754. 
2  East  P.  C.  706. 
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common  iuterpretation  is  not  so ;  and  neither  an  open  and  violent 
taking  on  the  one  hand,  nor  a  secret  and  fraudulent  one  on  the 
other,  is  required  as  an  element  of  the  offence.^  Snatching  a 
thing  from  the  hand  suffices.^  And  where  the  prisoner,  at  a  rail- 
road depot,  took  a  bank-bill  from  the  fingers  of  the  prosecutor, 
who  neither  consented  nor  resisted,  saying  he  would  get  for  him 
his  ticket,  and  then  disappeared,  —  the  court  held  that  this  statu- 
tory offence  was  committed.' 

2.  Protection  of  Person.  —  The  thing  taken  must  be  under  the 
protection  of  the  person,  but  it  need  not  be  attached  thereto^ 
Probably  in  this  particular  the  rule  in  robbery  applies.*  It  has 
been  deemed  that  while  a  lodger  is  in  his  bed  undressed  and 
asleep,  money  in  his  trunk  and  the  key  of  it  in  his  pocket  are 
under  the  protection,  not  of  his  person,  but  the  house ;  and  a 
stealing  of  them  is  larceny  from  the  building,  not  the  person.^ 

§  899.  Asportation.  —  In  this  sort  of  larceny,  as  in  simple, 
there  must  be  an  asportation  ;  ^  and  the  majority  of  the  English 
judges  once  considered  that  lifting  the  article  halfway  out  of  the 
pocket  is  too  slight  a  severance  from  the  person,  though  it  would 
be  enough  in  simple  larceny.^  But  in  Texas  this  was  held  to 
suffice  in  larceny  from  the  person.^  And  in  England,  where  a 
watch  which  the  prisoner  had  drawn  out  was  immediately  at- 
tached by  the  key  to  the  prosecutor's  button,  there  was  deemed  to 
be  both  a  severance  from  the  person  and  an  asportation.^^ 

n.   Larcenies  from  Particular  Places, 

§  900.  1.  Under  the  Old  Common  Law  —  of  England,  larcenies 
from  dwelling-houses,  shops,  and  the  like,  are  mere  simple  larce- 
nies ;  unless  attended  with  a  breaking  of  the  habitation  at  night, 


1  C.  V.  Dimond,  3  Cush.  235.  And  see 
De  Gaaltie  v.  S.  31  Tex  32.  It  makes  no 
difference  that  the  person  plundered  was 
asleep.  Hallw- P.39Mich.  717.  See,  as  to 
the  punishment,  C  v  Nolan,  5  Cush  288. 

-  Keg.  V.  Walls,  2  Car  &  K  214. 

•  C.  ».  Dimond,  supra 

*  Reg.  V.  Selway,  8  Cox  C.  C  235. 
«  Post,  §1177,  1178. 

«  C.  V.  Smith,  1 1 1  Mass.  429.  And  «ee 
Reg  V,  Hamilton,  8  Car.  &  P.  49,  where, 
after  a  man  had  gone  to  hed  with  a  pros- 
titute,  and  had  fallen  asleep,  leaving  his 
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watch  in  his  hat  on  the  table,  a  larcenj  of 
the  watch  by  her  was  held  not  to  be  from 
his  person.  See  iilso  Rex  v,  Thomas,  Car. 
Crim.  Law,  3d  ed.  295. 

7  Ante,  §  794,893  (1). 

"  Rex  V.  Thompson,  I  Moody,  78.  Seo 
ante,  §  794,  795  and  note. 

»  Flynnr  S.  42  Tex  301. 
1°  Reg  V.  Simpson,  Dears.  421, 18  Jor. 
1030,  29  Eng.  L  &  £q.  530  As  to  lar- 
ceny '*  from  the  possession,"  see  Rex  v. 
Robinson,  2  Stark.  485.  And  see  Rex  v. 
Thomas,  2  East  P.  C.  605,  2  Leach,  634. 
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when  as  already  explained^  they  are  an  element  in  burglary.* 
But  — 

2.  Old  English  Statntes.  —  There  were  in  England  many 
statutes,  some  of  dates  early  enough  to  be  common  law  with 
us,'  taking  away  the  benefit  of  clergy  from  theft  committed  in 
such  places  under  specified  circumstances.^  Yet  as  already  ex- 
plained,^ statutes  of  this  sort  have  little  or  no  practical  operation 
when  the  plea  of  clergy  is  abolished ;  while  the  judicial  interpre- 
tations of  them  may  be  important  guides  to  the  meanings  of  like 
terms  in  the  legislation  of  the  State.® 

§  901.  1.  From  "DweUing-bouBe"  or  "House." — Among  the  more 
common  of  the  modern  statutory  provisions,  are  some  making 
it  specially  punishable  to  steal  from  a  ^^dwelling-house,"  or  a 
"  house."  What  is  a  "  dwelling-houaey^  ^  and  what  a  "  houae^^^  ® 
are  explained  in  other  connections.  And  in  "  Statutory  Crimes" 
the  law  of  larceny  and  robbery  from  houses  and  dwelling-houses 
is  perhaps  suflSciently  stated.®  A  reference  to  a  few  cases  in  the 
note  will  be  convenient.^^    But  — 

2.  From  "  Shop." — The  words  to  designate  the  place  are  nu- 

^  Ante,  §  111,  117,  892.  that  any  English  statutes  for  the  ponish- 

^  2  East  P.  C.  623 ;  4  Bl.  Com.  239,  ment  of  larceny  were  ever  held  to  he  in 

240.  force  in  Massachusetts.     Yet  the  proyi- 

'  In  a  Georgia  case,  the    court    ob-  sions  of  some  of  them,  and  the  provisions 

served:  "Every  difficulty  might  be  ob-  of  acts  of  Parliament  for  the  punishment 

Tiated  by  an  indictment  under  the  Stat,  of  other  offences,  have  been  enacted  by 

12  Anne,  for  stealing  to  the  value  of  our  legislature  in  every  stage  of  our  his- 

forty  shilUngs  in  a  dwelling-house,  com-  tory.    And  in  such  cases  (as  well  as  in 

pnting  the  value  of  the  goods  according  cases  where  English  statutes  respecting 

to  American  calculation.     That  statute,  civil  concerns  have  been  enacted  here),  it 

88  far  as  it  can  operate,  is  in  force  in  this  has  always  been  held  that  the  construc- 

State,  because  it  is  not  in  hostility  with  tion  previously  given  to  the  same  terms 

any  similar  section  of  the  penal  code,  by  the  English  courts  is  the  construction 

there  being  no  section  providing  for  the  to  be  given  to  them  by  our  courts." 

offence    of    larceny  from  the    dwelling-  ^  Stat.  Crimes,  §  277  et  seq. ;  Rex  v. 

house.    The  penal  code  of  Georgia  does  Turner,  6  Car.  &  P.  407 ;  ante,  §  104. 

not  abrogate  all  the  criminal  law  of  Eng-  ^  Stat.  Crimes,  §  213,  277,  289 ;  ante, 

land  in  force  anterior  to  its  passage,  but  §  11. 

leaves  it  as  it  was,  with  a  restriction  only  •  Stat  Crimes,  §  233,  234,  240. 

as  to  any  punishment  which  may  be  in-  i°  Point  o.  S  37  Ala.  148 ;  Taylor  w.  S. 

compatible  with  the  nature  and  purposes  42  Tex.  387 ,  Callahan  v.  S.  41  Tex.  43 ; 

of  a  penitentiary  system."    8.  ».  Maloney,  Wakefield  v.  S  41  Tex.  556 ;  Williams  v, 

R.  M.  Charl  84,  Charlton,  J  S.  41  Tex.  649 ;  Reg   v.  Murphy,  6  Cox 

4  For  an  enumeration  of  them,  see  4  C.  C  340,  Burge  v.  S.  62  Ga.  170;  S.  v, 

BL  Com.  240 ;  2  East  P.  C.  623  et  seq.  Leedy,  95  Mo.  76 ;  Wall  v.  S.  75  Ga.  474 ; 

*  Ante,  f  895  (3).  HiU  v.  S.  41  Tex.  157 ;  Simmons  v.  S.  73 

«  In  C.  V,  Hartnett,  3  Gray,  450,  451,  Ga.  609,  54  Am.  R.  885;  Stanley  v.  S,  58 

Metcalf,  J.  said .  "  We  do  not  suppose  Ga.  430. 
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merous ;  for  example,  auother  one  is  ^  %7u>p^^  ^  the  meaning 
whereof  is  given  in  "  Statutory  Crimes."    Again,  — 

8.  "  Bniiding  "  —  is  another  of  these  terms,^  —  some  of  the  cases 
relating  to  larcenies  wherefrom  are  cited  in  the  note.^  Now, 
relating  to  larcenies  from  these  and  other  like  places, — 

§  902.  Gk>odB  under  Protection  of  Place,  Ac.  —  The  matter  most 
important  is  the  proposition,  illustrated  in  ^^  Statutory  Crimes,"  ^ 
that  these  statutes  apply  only  to  things  ordinarily  kept  in  and 
under  the  protection  of  the  designated  places,  and  to  persons 
within  the  spirit  of  their  provisions.^  We  have  seen  ^  that  if  one 
going  to  bed  puts  his  clothes  and  money  by  the  bedside,  they  are 
under  the  protection  of  the  dwelling-house,  and  not  of  the  person ; 
therefore  the  stealing  of  them  is  larceny  in  the  dwelling-house.^ 
One  having  money  in  a  satchel  went  into  another's  banking-house, 
temporarily  deposited  the  satchel  on  the  counter,  and  while  stand- 
ing within  two  feet  of  it  another  called  his  attention  away,  and  a 
third  abstracted  the  money:  this  was  held  to  be  larceny  from  the 
house.^  In  another  case,  it  was  adjudged  to  be  larceny  from  the 
house  to  steal  a  watch  from  a  post  on  which  it  was  hanging  under 
cover  of  the  roof .^  But  it  was  not  larceny  from  a  building  where  the 
owner  of  a  stock  of  watches  in  a  shop  put  two  of  them  for  inspec- 
tion into  the  hands  of  a  customer,  who  ran  away  with  them  while 
the  owner's  back  was  momentarily  turned.  For  at  the  time  of 
the  taking,  they  had  been  voluntarily  passed  out  from  under  the 
protection  of  the  building.^^ 

§  903.  Wife.  —  We  have  seen  ^^  that  a  wife  cannot  commit  sim- 
ple larceny  by  stealing  her  husband's  goods.  In  like  manner,  if 
she  steals  the  goods  of  a  third  person,  she  does  not  add  to  this  sim- 
ple larceny  the  ingredient  of  taking  them  "  in  any  building"  when 
she  takes  them  in  one  owned  by  her  husband.  For  such  was  the 
construction  which,  in  England,  was  given  to  12  Anne,  stat.  1,  c.  7, 


1  Stat.  Crimes,  §  295 ;  C.  v.  Annis,  15 
Gray,  197. 

^  For  the  meaning  see  Stat.  Crimes, 
§  292. 

•  C.  V.  Nott,  135  Mass.  269 ;  C.  v.  Les- 
ter, 129  Mass.  101. 

«  Stat.  Crimes,  §  233. 

»  Williams  v.  S.  41  Tex.  649 ;  Wake- 
field V.  S.  41  Tex.  556 ;  Taylor  v.  8.  41 
Tex.  387 ;  Point  v.  S.  37  Ala.  148 ;  Mar- 
tinez V.  S.  41  Tex.  126 ;  Henzy  t^.  S.  39 
Ala.  679. 
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•  Ante,  I  898  (2). 

7  Rex  V.  Thomas,  Car.  Crirn.  Law,  3d 
ed.  295 ;  Reg.  v.  Hamilton,  8  Car.  &  P. 
49.  As  to  larceny  from  a  coach,  see 
8harpe*B  Case,  2  Lewin,  233. 

^  Simmons  o.  8.  73  Ga.  609,  54  Am.  R. 
885. 

0  Barge  v.  S.  62  Ga.  170. 

i<>  C.  V.  Lester,  129  Mass.  101.  And 
C.  V.  Nott,  135  Mass.  269. 

Ai  Ante,  I  872  (1). 
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as  explained  in  *<  Statutory  C rimes."  ^  And  though  the  statutory 
words  have  been  in  this  country  changed,  it  is  judicially  decided 
that  the  ancient  interpretation  should  be  followed.^ 

§  904.  1.  others.  —  Of  other  compound  larcenies,  the  most  im- 
portant are  those  created  by  the  national  statutes  for  the  protec- 
tion of  the  mails.^  The  autJior  hopes  to  give  at  a  future  time  and 
in  another  place  an  adequate  exposition  of  the  various  post-office 
offences.  Meanwhile,  he  repeats  here  in  a  note  what  appeared  in 
an  earlier  edition  of  this  work.* 


^  Stat  Crimes,  §  233. 

s  C.  V.  Hartoett,  3  Gray,  4M);  ante, 
§  900,  note. 

'  As  to  which,  see  further,  Dir.  &  F. 
(884-883. 

4  Postal  Offences.  —  1.  In  the  Revised 
Statutes  of  the  United  States,  §  5463- 
64S0,  the  reader  will  find  these  and  kin- 
dred offences  set  down  onder  the  larger 
title  of  Postal  Crimes.  It  woold  he  use- 
less to  repeat  the  provisions  here,  but 
a  brief  statement  of  legal  doctrines  and 
the  citation  of  some  authorities  maj  be 
helpful.  Among  the  words  in  these  stat- 
utes is — 

2.  "Secrete."  —  Thus,  "any  person 
employed  in  any  department  of  the  postal 
service  who  shall  secrete,  embezzle,  or  de- 
stroy any  letter,"  &c  R.  a  of  U.  S.  §  5467. 
For  cases  expounding  this  word  "  secrete," 
see  S.  V.  Williams,  30  Me.  484;  Reg.  v, 
Wynn,  1  Den.  C.  C.  365,  Temp.  &  M.  32, 
2  Car.  &  K.  859,  3  New  Sess.  Cas.  414,  13 
Jnr.  107.  There  is  an  English  statute  not 
dimimilar  to  ours ;  and  under  it  a  stamper 
at  the  post-office  who  purloins  a  letter 
merely  to  deliver  it  as  a  missorted  letter, 
and  thus  obtain  the  postage  of  it,  does  not 
**  secrete  "  it,  although  containing  money. 
The  reason  once  given  is  "  that  as  the 
statute  extends  to  such  letters  only  as 
contain  valuable  documents,  the  security 
of  the  documents  was  the  object  con- 
templated by  the  legislature ;  and  as  the 
prisoner  had  no  intention  to  put  those 
documents  in  hazard,  or  to  prevent  the 
person  for  whom  they  were  intended  from 
receiving  them,  the  case,  though  within 
the  letter,  was  not  within  the  spirit  of  the 
act/'  Rex  v.  Sharpe,  1  Moody,  125,  Car. 
Grim.  Law,  3d  ed.  147.  In  harmony  with 
this  doctrine,  it  is  also  held  that  if  a  car- 
rier takes  from  the  post-office  a  letter,  in- 


tending to  deliver  it  to  the  owner,  and  at 
the  same  time  to  embezzle  the  postage, 
he  does  not  commit  larceny  of  the  letter. 
Rex  V.  Howatt,  2  East  P.  C.  604,  1  Leach, 
83,  note. 

3.  "  Person  employed  in  the  Postal 
Service."  —  According  to  English  deci- 
sions, a  letter-carrier  is  such  a  person, 
even  while  executing,  by  direction  of  a 
postmaster,  a  commission  not  strictly 
within  the  ordinary  line  of  his  duty. 
Reg.  V.  Bickerstaff,  2  Car.  &  K.  761. 
And  so  is  any  one  not  in  the  ordinary 
service,  while  gratuitously  assisting  a  post- 
master at  his  request,  in  assorting  letters. 
Reg.  V.  Reason,  22  Eng.  L.  &  £q.  602. 
But  a  man  engaged  at  a  receiving  house 
of  the  general  post-office  in  cleaning  boots, 
helping  in  tying  up  the  letter-bags,  and 
the  like,  is  not  a  servant  of  the  post-office. 
Rex  V.  Pearson,  4  Car.  &  P.  572.  As  to 
the  letter's  coming  into  the  prisoner's 
hands  "  in  consequence  of  his  employ- 
ment," see  Rex  v.  Salisbury,  5  Car.  & 
P.  155.  As  to  a  letter-carrier,  with  us, 
see  U.  S.  V,  Parsons,  2  Bhitch.  104. 

4.  ••  Post-offloe."  —  A  receiving  house 
is  not,  in  England,  a  "  post-office,"  but  it 
is  "  a  place  for  the  receipt  of  letters." 
Reg.  V.  Pearson,  supra.  With  us,  the 
term  "  post-office "  would  seem  to  em- 
brace every  place  of  deposit  for  letters, 
used  in  the  regular  buBiuess  of  the  mail 
service.  It  need  not  be  a  building  set 
apart  for  that  use,  or  any  apartment  or 
room  in  it.  According  to  the  extent  of 
the  business  done,  it  may  be  a  desk  or 
trunk  or  box  carried  about  a  house  or 
from  one  building  to  another.  U.  S.  r. 
Marselis,  2  Blatch.  108.  And  see  U.  S.  v. 
Nott,  I  McLean,  499. 

5.  "  Post-letter."  — These  words  are 
in  the  English  statute ;   and  though  not 
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2.  Stealing  from  a  Vessel  —  is  in  various  localities,  and  by  stat- 
utes not  uniform  in  terms,  made  a  special  compound  larceny.  In 
Massachusetts,  such  stealing  in  the  night-time  has  been  held  to  be 
a  distinct  offence  from  the  same  in  the  daytime.^  In  Georgia,  a 
larceny  from  a  vessel  is  complete  when  a  box  of  shoes  is  broken 
open,  and  they  are  taken  out  and  concealed  in  the  vessel.^  Un- 
der the  United  States  laws,  the  taking  of  property  abandoned  by 
the  owner  is  not  a  plundering  or  stealing  of  money,  goods,  mer- 
chandise, or  other  effects  from  or  belonging  to  any  ship  or  vessel 
in  distress,  wrecked,  lost,  or  stranded.' 

8.  other  Questions  —  relating  to  compound  larcenies  are  con- 
sidered in  "  Statutory  Crimes."  * 


in  ours,  their  Bqiiivalent  is.  Any  letter 
posted  in  the  ordinary  way,  whatever  be 
its  address  and  object,  is  a  post-letter; 
as,  for  example,  one  to  a  fictitious  name, 
put  into  the  post-office  to  test  the  honesty 
of  a  clerk.  Reg.  v.  Young,  1  Den.  C.  C. 
194,  2  Car.  &  K.  466,  overruling  Reg.  v, 
Gardner,  1  Car.  &  K.  628 ;  s.  p.  U.  S.  v. 
Foye,  1  Curt.  C.  C.  364.  And  see  Reg. 
V.  Rogers,  5  Cox  C.  C.  293.  But  a  letter 
not  deposited  in  the  ordinary  way  does  not 
come  within  tliis  designation.  Therefore 
when,  on  suspicion  being  entertained  of 
a  letter-carrier,  an  assistant  inspector 
wrote  and  sealed  a  letter  enclosing  a 
marked  sovereign,  and  took  an  opportu- 
nity while  the  carrier's  back  was  turned 
to  place  it  among  some  letters  which  the 
latter  was  sorting,  —  this  was  held  not  to 
be  a  post-letter  ,*  and  though  the  carrier 
stole  it  with  the  sovereign,  the  offence 
was  decided  to  be  only  a  simple  larceny 
of  the  money.  Reg.  v.  Rathbone,  2 
Moody,  242,  Car.  &  M.  220.  And  see 
Reg.  V.  Harley,  1  Car.  &  K.  89 ;  Reg.  v. 
Shepherd,  Dears.  606,  36  £ng.  L.  &  £q. 
599.  See  also  Reg.  i;.  Bickerstaff,  2  Car. 
&  K.  761.  It  is  not  important,  except 
as  aggravating  the  crime,  that  the  letter 
should  contain  money.  U.  S.  v.  Fisher, 
5  McLean,  23.  The  letter  need  not  be 
sealed.  U.  S.  v.  Pond,  2  Curt.  C.  C. 
265,  where  also  various  other  points  are 


stated.    And  see  U.  S.  v.  Tanner,  6  Mc- 
Lean, 128. 

6.  Bmbezslement  and  Iiaroeny. — 
For  various  cases  of  postnofBce  embea- 
zlement  and  larceny,  see  U.  S.  r.  Mar- 
selis,  2  Blatch.  108 ;  U.  S.  v.  Parsons,  2 
Blatch.  104 ;  U.  S.  v.  Keene,  5  McLean, 
509;  U.  S.  i;.  Pond,  2  Curt  C.  C,  265; 
U.  S.  V.  DriscoU,  1  Low.  303 ;  U.  S.  ». 
Emerson,  6  McLean,  406 ;  Rex  v.  Brown, 
Russ.  &  Ry.  32,  note;  U.  S.  v.  Hardy- 
man,  13  Pet.  176;  Rex  v,  Ranson,  RnaB. 
&  Ry.  232,  2  Leach,  1090. 

7.  The  Tribunal  —  Not  Felony.  — 
These  post-office  offences  are  punishable 
only  in  the  United  States  tribunals ;  and 
are  not,  like  larcenies  at  the  common  law, 
felonies.  U.  S.  v.  Lancaster,  2  McLean* 
431. 

^  C.  V.  McLaughlin,  11  Cush.  598. 

3  Nutzel  V.  S.  60  Ga  264. 

»  U.  S.  V.  Smilev,  6  Saw.  640. 

^  And  see  for  various  questions,  Devoe 
V.  C.  3  Met.  316;  C.  v.  Tuck,  20  Pick.  356 ; 
Hopkins  v.  C.  3  Met  460.  In  Missonri, 
stealing  in  a  dwelling-house  is  grand  lar- 
ceny, without  regard  to  the  value  of  the 
things  stolen ;  and  it  may  be  punished  as 
such  under  art.  3,  §  32,  of  the  act  concern- 
ing crimes  and  punishments.  S.  r.  R-amels- 
burg,  30  Mo.  26;  S.  v.  Smith,  30  Mo.  114. 
See,  as  to  the  Alabama  statutes,  Caae  v,  S. 
26  Ala.  17. 


For  LEWDNESS,  see  Adcltebt,  Open  and  Notorious  Lewdness,  &c.,  in  Stat. 
Crimes.    And  see  Vol.  I.  §  500,  1082  a  et  seq.,  1125  et  seq. 
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CHAPTER  XXVn. 

UBEL  AND   BLANDER. 

1 905, 906.  Litrodnction. 

907>927.  Definition  and  Natare  of  LibeL 

928-944.  Different  Kinds  of  Libel. 

945-947.  Verbal  Slander. 

948, 949.  Remaining  and  Connected  Questiona. 

Oonjialt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  11.  §  781-811 ;  Dir. 
4 F.  J  617-639.  For  the  civil  wrong,  Bishop  NonCon.  Law,  §  251-311.  Of  kin  to 
libel  are  Blasphemy  and  Profaneness,  and  some  of  the  nuisances.  See  for  particular 
questions,  the  indexes  to  this  series  of  books. 

§  905.  1.  Under  tfao  Common  Law  —  both  of  England  and  of 
our  States,  libel  is  an  indictable  misdemeanor.^  Verbal  slander  is 
such  only  in  rare  circumstances.    Likewise,  — 

2.  CiTll  Suit.  —  For  each,  within  recognized  limits,  a  person 
specially  injured  may  have  his  civil  suit. 

§  906.  1.  On  Common  Princlplea  or  not. — If  we  should  com- 
pare minutely  the  civil  suit  and  the  criminal,  we  should  discover 
places  at  which  the  two  would  seem  to  proceed  on  principles 
nearly  if  not  quite  identical ;  but  at  other  places  they  would  be 
wide  apart.  It  will  not  compensate  us  to  undertake  in  this  chap- 
ter the  comparison  throughout,  yet  occasionally  we  may  advert  to 
what  is  held  by  the  civil  courts. 

2.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Defini- 
tion and  Nature  of  Libel ;  II.  The  Dififerent  Kinds  of  Libel ;  III. 
Verbal  Slander ;  IV.  Remaining  and  Connected  Questions. 

I.   The  Definition  and  Nature  of  Libel. 

§  907.  1.  In  Nature  of  Attempt.  —  Largely,  as  explained  in 
the  first  volume,^  libel,  which  is  always  a  substantive  crime,  is  in 

1  Vol.  I.  §  640  (4);  C.  v.  Holmes,  17  »  Vol.  I.  §  540  (4),  591  (4),  734  (2). 

Maas.  336 ;  C.  o.  Chapman,  13  Met.  68 ;  As  to   attempts   ^nerally,  see  Vol.  L 

S.  V.  Burnham,  9  N.  H.  34,  81  Am.  D.  f  723  et  seq. 
217. 
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the  nature  of  attempt.  There  are  exceptional  forms  of  this  of- 
fence  —  for  example,  obscene  libels,  which  are  a  species  of  public 
nuisance  —  the  indictability  whereof  depends  on  other  principles. 
In  the  full  sense,  — 

2.  Defined.  —  A  libel  is  any  representation  in  writing,^  or  by 
pictures,  effigies,^  or  the  like,  calculated  to  create  disturbances  of 
the  peace,  to  corrupt  the  public  morals,  or  to  lead  to  any  act  which, 
when  done,  is  indictable.*    To  explain,  — 

§  908.  1.  This  Definitton,  —  especially  the  last  clause  of  it,^  is 
in  terms  somewhat  broader  than  are  common  in  the  books ;  but  it 
is  believed  to  be  sustained  by  the  current  of  decision,  as  well  as  by 
the  true  reasons  of  the  law  of  this  offence. 

2.  Starkie's  Defining  —  IS  not  greatly  different.  He  says  it 
^'  may  consist  in  the  tendency  of  the  communication  to  weaken  or 
dissolve  religious  or  moral  restraints,  or  to  alienate  men's  minds 
from  the  established  constitution  of  the  State,  or  to  engender 
hatred  and  contempt  of  the  king  or  his  government,  or  the 
houses  of  Parliament,  or  the  administration  of  public  justice,  or 
in  general  to  produce  some  particular  inconvenience  or  mischief, 
or  to  excite  individuals  to  t]ie  commission  of  breaches  of  the  pub- 
lic peace,  or  other  illegal  acts."  * 

§  909.  1.  The  Misohieiii,  —  the  tendency  whereto  renders  a 
writing  libellous,  are  various.     The  leading  ones  are  — 

2.  First.  Breaches  of  Peace.  —  The  common  tendency,  to  which 

^  Ante,  f  525  et  seq.  Jeandell,  5  Hairing.  Del.  475.    That  the 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  542,  §  2, 3 ;  word  "  miflcellaneous  "  is  a  misprint  for 
Case  de  Libellis  Famosis,  5  Co.  125  a.  **  malicious,"  appears  from  the  cases  to 

'And  see  C.  v.  Clap,  4  Mass.  163,  168,  which  the  conrt  refers ;  namely,  Layton 

169,  3  Am.  D.  212;  Steele  v.  Southwick,  v.  Harris,  3  Harriug.  Del.  406,  407;  Rice 

9  Johns.  214;  S.i;.Farley,4McCord,317;  v.  Simmons,2  Harring.  Del.  417,431,433, 

Case  de  Libellis  Famosis,  5  Co.  125  a.  81  Am.  D.  766.    ITiis  definition,  it  is  per- 

*  See  post,  §  912.  ceived,  comprehends  only  libels  on  individ- 
^  2  Stark.  Slander,  130.    The  books  nals,  excluding  obscene  and  other  pnbUc 

supply  various  definitions  of  libel.    Be-  libels.    Russell,  after  desiTibing  the  va- 

flned    in    I>elaware.  —  The    following,  rious  sorts  of  public  libel,  proceeds :  Be- 

from  the  Delaware  Court,  copied  to  a  fined  by  Russell.  — "  With  respect  to 

considerable  extent  from  other  sources,  libels  upon  individuals,  they  have  been 

is  not  an  uncommon  form :   "  A  libel  is  defined  to  be  malicious  defamations,  ex- 

a  miscellaneous  [malicious]  publication  in  pressed  either  in  printing  or  writing,  or 

printing,  writing,  signs,  or  pictures,  im-  by  signs  or  pictures,  tending  either  to 

pnting  to  another  something  which  has  a  blacken  the  memory  of  one  who  is  dead, 

tendency  to  injure  his  reputation,  to  dis-  or  the  reputation  of  one  who  is  alive,  and 

grace  or  to  degrade  him  in  society  and  thereby  exposing  him  to  public  hatred, 

lower  him  in  the  esteem  and  the  opinion  contempt,  and  ridicule."    I  Russ.  Crimea, 

of  the  world,  or  to  bring  him  into  pub-  3d  Eng.  ed.  220. 
lie  hatred,  contempt,  or  ridicule."    S.  v, 
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the  books  oftener  allude  than  to  any  other,  is  to  create  breaches 
of  the  peace.  This  is  said  to  be  the  principal  ground  on  which 
libels  against  individuals  are  indictable.^ 

§  910.  Secondly.  Tho  Corrnption  of  Public  Moralfl  —  is  another 
frequent  ground  of  indictability.  On  it  rests  the  entire  class  of 
what  are  called  obscene  libels  ;  ^  and  in  a  degree,  blasphemy  and 
profaneness.' 

§  911.  Thirdly.  IHsoontent  toward  tho  Ok>Tenunent.  —  Under 
this  head  are  all  those  publications  which,  short  of  actual  treason, 
tend  to  create  disaffection  toward  our  form  of  gOTcrnment,  or  its 
administration  and  laws.  These  libels  will  be  further  considered 
in  subsequent  sections.^ 

§  912.    Fourthly.    Inoite  to  Violations  of  Criminal  Law.  — We 
saw  in  the  first  volume  that  one's  solicitation  of  another  to  com- 
mit a  crime  of  adequate  magnitude  is  itself  a  crime,  —  being  one 
of  the  forms  of  attempt.^    Now,  in  libel  the  rule  appears  to  be, . 
though  not  fully  illustrated  by  adjudications,  that  any  publication 
which  tends  to  excite  people  to  the  commission  of  any  crime,  if 
not  too  insignificant  in  magnitude,  is  a  libel.     Such  libel  is  in  its. 
nature  a  criminal  attempt;  but,  like  various  other  attempts,  of 
which  burglary  is  a  familiar  illustration,  the  law  has  elevated  it. 
to  a  substantive  offence.^    It  seems  also  to  have  been  regarded  ini 
this  way  by  StarkieJ 

§  913.    The  Limitations  of  these  General  Propositions :  — 

1.  AU  Doctrines  in  tho  Imw,  —  or  nearly  all,  are  limitations 
upon  one  another.  Rights  and  privileges  which  one  doctrine  es- 
tablishes another  qualifies,  and  thus  the  process  goes  on  through 
the  entire  field  of  our  jurisprudence.  As  restricting  the  law  of 
libel,— 

2.  Uberty  of  PreM.  —  It  being  fundamental  with  us  that  the 
proper  and  open  discussion  of  whatever  concerns  the  public  shall 
be  free,  the  law  of  libel  is  never  to  be  so  administered  as  to  impair 
the  just  liberty  of  the  press.  Consequently,  though  a  particular 
publication  is  such  on  its  face  as  the  general  law  of  libel  prohibits, 
yet  if  a  suppression  of  it  would  be  a  restraint  upon  that  open  dis- 
cussion of  proper  subjects  which  is  essential  to  the  liberty  of  the. 

1  Vol.  I.  §  591  (4) ;  3  Stark.  Slander,  *  Ante,  §  78  et  seq. 

Sll,  212 ;  C.  V.  Clap,  4  Mass.  163, 168, 169,  *  Poet,  §  941,  942. 

8  Am.  D.  212 ;  Case  de  Libellis  FamosiB,  «  Vol.  L  §  767-768  d. 

5  Co.  125  a.  «  Ante,  f  907  (1). 

3  Vol.  I.  §  500  (2).  7  2  Stark.  Slander,  207  et  seq. 
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people,  or  to  any  other  public  or  even  private  right,  it  cannot  be 
punished  criminally.^ 

§  914.  1.  Duty  to  Bpeak.  —  Not  only  is  this  liberty  of  the 
press  to  be  preserved,  but  likewise  the  liberty  of  both  written  and 
oral  discourse  in  all  the  relations  whetein  one  is  under  a  duty  to 
speak,  whether  due  to  the  person  speaking,  to  the  person  ad- 
dressed, or  to  the  public.  If  what  is  written  under  such  a  duty 
goes  no  further  than  duty  demands,  it  is  not  indictable  or  action- 
able unless  express  malice  is  shown ;  otherwise  if  it  goes  beyond 
the  line  of  duty.*    Thus,  — 

2.  In  DiBcipllne  —  Remonstranoe  —  CrltiolMii  —  Advertising  for 
Information.  —  If,  in  good  faith,  a  member  of  an  Odd  Fellows'  so- 
ciety,® or  of  a  church,*  or  of  a  Quaker  meeting,*  prefers,  entertains, 
or  prosecutes  charges  against  another  member,  in  the  due  disci- 
pline of  such  body,  whether  established  by  rules  or  otherwise 
understood ;  or  if  a  member  of  a  school  district  writes  in  good 
faith  a  letter  remonstrating  against  the  appointment  of  a  particu- 
lar candidate  as  a  teacher ;  ^  or  if  any  person  criticises  a  literary 
production  or  work  of  art,  publicly  put  forth ;  ^  or  if  one  interested 
in  acquiring  any  particular  information,  advertises  for  it,^  —  in 
these  cases,  and  all  others  resting  on  the  like  reason,  the  man 
making  the  publication  without  malice  in  his  heart,  is  not  to  be 
holden  for  a  libel,  even  tliough  it  contains  matter,  false  in  fact,  of 
a  nature  injurious  to  another.^  Of  course,  if  he  follows  this  ap- 
parent duty  as  a  cloak  for  actual  malice,  the  result  is  otherwise. 
The  publications  described  in  this  section  are  called  in  the  law 
privileged. 

§  915.   1.  Petition  to  Legislatare.  —  In  the  words  of  Hawkins, 


1  This  doctrioe  comes  rather  from  the 
cases  generally,  and  the  reasons  of  the 
law,  than  from  express  decision.  And  see 
Heg.  V.  Marshall,  3  Jur.  254 ;  Rex  v.  Bur- 
dett,  4  B.  &  Aid.  95, 132;  New  York  Ju- 
venile Guardian  Soc.  t;.  Roosevelt,  7  Daly, 
188;  Morton  v.  S.  3  Tex.  Ap.  510;  S.  v, 
Balch,  31  Kan.  465. 

3  S.  V.  Bnmham,  9  N.  H.  84,  31  Am. 
D.  217;  Bradley  v.  Heath,  12  Pick.  163, 
22  Am.  D.  418 ;  Gassett  v.  Gilbert,  6  Gray, 
94 ;  Gilbert  v.  P.  1  Denio,  41,  43  Am.  D. 
646;  C.  V.  Featherston^  9  Fhilad.  594; 
Williamson  v.  Freer,  L«W  Rep.  9  C.  P. 
393 ;  Robinett  v.  Ruby,  18  Md.  95 ;  Phila- 
delphia, &c.  Rid.  V.  Qnigley,21  How.  U.  S. 
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202 ;  Davison  v.  Duncan,  7  EUis  &  B.  229 ; 
Liddle  v.  Hodges,  2  Bosw.  537 ;  Clark  v. 
Molyneux,  3  Q.  B.  D.  237 ;  Jacob  v.  Jjkw- 
rence,  14  Cox  C.  C,  321 ;  1  Hawk.  P.  0. 
Curw.  ed.  p.  544,  §  8. 

•  Streety  v.  Wood,  15  Barb.  105. 

*  Remington  r.  Congdon,  2  Pick.  310, 
13  Am.  D.  431. 

»  Rex  P.  Hart,  1  W.  Bl.  386. 

«  BodweU  V.  Osgood,  3  Pick.  379,  15 
Am.  D.  228. 

7  1  Stark.  Slander,  80.V814;  Thomp- 
son V.  Shackell,  Moody  &  M.  187;  Green 
V.  Chapman,  5  Scott,  340, 4  Bing.  N.  C.  92. 

^  Delany  v.  Jones,  4  Esp.  191. 

»  Vol.  L  i  308. 
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^'  no  false  or  scandalous  matter  contained  in  a  petition  to  a  com- 
mittee of  Parliament "  is  indictable  as  a  libel.^    And  — 

2.  Proceedings  in  Conrt.^  —  He  adds  that  the  same  is  true  of 
like  matter  '^  in  articles  of  the  peace  exhibited  to  justices  of  peace, 
or  in  any  other  proceeding  in  a  regular  course  of  justice ;  ...  for 
it  would  be  a  great  discouragement  to  suitors  to  subject  them  to 
public  prosecutions,  in  respect  of  their  applications  to  a  court  of 
justice."  ^ 

3.  Publishing  Judicial  Proceedings.  —  When  a  case  has  been 
finally  disposed  of,  a  correct  publication  of  the  proceedings  is  not 
generally  libellous.*  But  if  the  report,  though  accurate,  is  accom- 
panied by  comments  and  insinuations  to  asperse  a  man's  charac- 
ter,°  or  statements  of  the  like  sort  not  properly  belonging  to  the 
proceedings,^  such  extraneous  matter  is  indictable.  It  has  been 
further  laid  down  that  a  correct  account  of  judicial  transactions 
cannot  be  published  when  it  contains  matter  of  a  scandalous, 
blasphemous,  or  immoral  tendency ;  ^  though  it  is  otherwise  when 
the  matter  is  merely  defamatory  of  an  individual.^ 

4.  Counsel  —  are  protected  while  they  keep  within  what  is  ma- 
terial to  the  cause,  but  not  when  they  overstep  this  bound.® 

§  916.  1.  Ex  Parte  and  Preliminary.  —  The  publication  of  ex 
parte  and  preliminary  proceedings  stands  on  a  somewhat  different 
ground.  "  Where  the  evidence  is  ex  parley^  says  Starkie,  " the 
party  charged  has  no  means  of  establishing  a  defence,  and  such 
premature  statements  tend  to  excite  undue  prejudices  against  the 
accused,  and  to  deprive  him  of  the  benefit  of  a  fair  and  impartial 
trial ;  and  therefore,  in  several  instances,  the  publication  of  mat- 
ters  of  criminal  charge,  contained  in  deposition^  before  magis- 
trates, has  been  held  to  be  indictable."  ^®    This  doctrine  has 

1  1  Hawk.  P.  C.  Curw.  ed.  p.  544,  §  8;  •  Delegal  v.  Highley,  5  Scott,  154,  3 

1  Stark.  Slander,  239  et  seq. ;  Wason  v.  Bing.  N.  C.  950 ;  8.  c.  nom.  Delegall  t;. 

Walter,  Law  Rep.  4  Q.  B    73.   Bishop  Highley,  8  Car.  &  P.  444. 

Non-Con.  Law,  §  301.  ^  Rex  v.  Carlile,  3  B.  &  Aid.  167;  1 

3  As   to  which  see  Bishop  Non-Con.  Stark.  Slander,  264 ;  1  Russ.  Crimes,  Sd 

Law,  §  296-^00.  £ng   ed.  226. 

«  Hawk,  and  Stark,  ut  snpra  *  Wason  v.  Walter,  Law  Rep.  4  Q.  B. 

*  I  Stark.  Slander,  263 ;  1  Russ.  Crimes,  73,  and  other  anthorities  above. 

3d  Eng.  ed.  225 .  Ryalls  v.  Leader,  Law  »  Gilbert  u.  P.  1  Denio,  41,  43  Am.  D. 

Rep.  1  Ex.  296;  Milissich  v.  Lloyds,  18  646;   McLaughlin  v.  Cowley,  127  Mass. 

Cox  C.  C.  575.  316.    And  see  Bishop  Non-Con.  Law,  §  300. 

»  C.  V.  Blanding,  3  Pick.  304  ;  Thomas  ^  1  Stark.  Slander,  265 ;  Rex  v.  Fisher, 

r.  Croewell,  7  Johns.  264,  272,  5  Am.  D.  2  Camp.  563 ;  Rex  v.  Fleet,  1  B.  &  Aid. 

269.     See  Clark  r.  Binney,  2  Pick.  113  ;  379;  Rex  v.  Lee,  5  Esp.  123.    And  see  1 

Rex  V,  Fleet,  1  B.  &  Aid.  379.  Ross.  Crimes,  3d  Eng.  ed.  227  ;  Stiles  v. 
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generally  been  understood  to  extend  to  all  preliminary  examina- 
tions before  a  magistrate,  though  not  in  the  strict  sense  ex  parte. 
But  in  a  case  before  the  Queen's  Bench  in  Ireland,  the  court,  one 
judge  dissenting,  refused  to  grant  a  criminal  information  against 
a  newspaper  proprietor  for  a  fair  and  impartial  publication  of  such 
proceedings,  though  they  contained  matter  reflecting  unfavorably 
on  the  accused  persona.  And  the  judges  deemed  that  they  were 
not  compelled  to  a  contrary  course  by  the  authorities,^  which  they 
considered  somewhat  conflicting.  Yet  they  allowed  an  informa- 
tion to  go  for  collateral  reflections  on  the  parties.^  And  the 
English  doctrine  is  clearly  so  now.^ 

2.  Publication  contrary  to  Order  of  Court.  —  When  a  cause  is 
being  finally  tried,  sometimes  the  judge,  we  have  seen,*  by  order 
forbids  any  publication  of  the  proceedings  while  the  trial  is  pro- 
gressing, and  a  disobedience  thereof  is  a  contempt  of  court; 
clearly,  therefore,  the  publisher  in  such  a  case  could  not  shield 
himself  from  an  indictment  for  libel  on  the  ground  that  the  libel 
was  but  a  correct  report  of  what  was  done.^ 

§  917.  1.  Legisiativo  Procoedings  —  may  be  published  under 
substantially  the  same  protection  as  judicial.®  One  thereby  as- 
persed in  his  character  is  without  remedy.^    Likewise,  — 

2.  PrivUege  of  Members.  —  The  members  of  legislative  assem- 
blies are  not  to  be  called  in  question  for  their  official  acts,  or  for 
words  spoken  in  debate.®  But  if  a  member  causes  to  be  pub- 
lished a  speech  containing  libellous  matter,  he  is  not  protected 
therein ;  for  such  publishing  is  an  act  outside  of  his  legislative 
duties.® 

§  918.   1.  Truth  in  Bvldence.  —  By  the  old   common  law  of 


Nokes,  7  East,  493;  Carr  r.  Jones,  3 
Smith,  491 ;  Cowley  v.  Palsifer,  137 
Mass.  392,  50  Am.  R.  318. 

^  Besides  cases  mentioned  in  our  last 
note,  the  following  were  cited :  Duncan  v, 
Thwaites,  3  B.  &  C.  566 ;  cases  collected 
in  Hodge*8  report  of  Reg.  v.  O'Doherty 
and  Martin  at  p.  220;  Reg.  v.  Clement, 
4  B.  &  Aid.  218;  Lewis  v.  Levy,  Ellis,  B. 
&  E.  537 ;  Cox  v.  Feeney,  4  Fost.  &  F.  13. 

a  Reg.  V.  Gray,  10  Cox  C.  C.  1B4. 

»  UaiU  V.  Hales,  3  C.  P.  D.  319. 

«  Ante,  §  259. 

B  See  also  Rex  v.  Bnrdett,  1  Ld.  Raym. 
148 ;  Rex  v.  Jolliffe,  4  T.  R.  285 ;  Reg.  r. 
Marshall,  2  Jar.  254;    Bex  v.  Gilham, 

632 


Moody  &  M.  165;  Graves  v.  S.  9  Ala. 
447.  And  see  Storey  v.  P.  79  Bl.  45,  22 
Am.  R.  158. 

^  1  Stark.  Slander,  239  et  seq. 

7  Wason  V,  Walter,  Law  Rep.  4  Q.  B. 
73. 

B  Stark,  at  sup. ;  I  Kent  Com.  935, 
note;  May  Pari.  Law,  2d  ed.  98,  100; 
Coffin  17.  Coffin,  4  Mass.  1,  8  Am.  D.  189. 
See  Vol.  I.  §  461,  462. 

B  1  Kent  Com.  235,  note ;  Rex  v.  Cree- 
vey,  1  M.  &  S.  273 ;  Rex  o.  Abingdon,  I 
£sp.  226,  Peake,  236.  See  Rex  v.  Wil- 
liams, 2  Show.  471 ;  Rex  v.  Wright,  8 
T.  R.  293 ;  Coffin  v.  Coffin,  4  Mass.  I, 
3  Am.  D.  189.    . 
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criminal  libel,  now  modified  by  statutes,  it  is  immaterial  whether 
tlie  libellous  words  are  true  or  false.  Their  efifect  on  the  public 
and  individuals  was  supposed  to  be,  and  perhaps  it  is,  the  same 
in  either  case.  Therefore,  though  no  man  can  maintain  a  civil 
action  for  true  words  which  another  has  written  or  spoken  con- 
cerning  him,^  yet  their  truth  is,  at  the  common  law,  no  defence 
to  a  criminal  prosecution.*  This  proposition  is  ordinarily  laid 
down  of  libels  on  individuals ;  but  in  principle,  and  probably  in 
authority,  it  applies  also  to  all  other  libels.^    Yet  — 

2.  Written  under  Duty.  —  This  rule  could  never,  and  it  cannot 
now,  be  applied  to  words  published  under  a  duty  to  speak  ;  *  be- 
cause in  this  class  of  cases  the  sufficiency  of  the  justification  de- 
pends on  whether  the  publication  was  made  in  good  faith,  or  was  a 
purposed  slander ;  and  the  question  of  its  truth  or  falsehood  may 
be  vital  to  this  issue.^    And  — 

3.  In  Mitigation  of  Punishment,  —  in  proper  circumstances,  the 
common  law  permits  a  convicted  defendant  to  rely  on  the  fact 
that  he  believed  the  publication  true,  yet  not  on  the  further  fact 
that  it  was  true.® 

4.  Criminal  Information.  —  On  application  for  a  criminal  infor- 
mation, a  court  with  the  discretion  to  grant  or  withhold  it  will 
generally  refuse  where  the  libel  probably  contained  only  the 
truth.7 

1  Bishop  Non-Con.  Law,  §  288 ;  1  Stark.  Pick.  337 ;  Reg.  v.  Drake,  Holt,  425 ;  Rex 

Slander,  229  et  seq.  v.  Bear,  2  Salk.  417;  Reg.  v.  Brown,  11 

^  Vol.  I.  §  591  (4) ;  2  Stark.  Slander,  Mod.  86 ;   Lamb's  Case,  9  Co.  59  6,  Sir 

251 ;  1  Hawk.  P.  C.  Curw.  ed.  p.  543,  §  6 ,-  F.  Moore,  813.     Current  Report.  —  Of 

1  Rnss.  Crimes,  3d  £ng.  ed.  222  ;  S.  v.  course,  also,  it  is  no  defence  that  the  libel 
Bumham,  9  N.  H.  34 ;  C.  v.  Clap,  4  merely  echoes  a  current  report  or  rumor, 
Mass.  163,  169,  3  Am.  D.  212 ;  Cropp  v,  or  otherwise  repeats  what  some  other  per- 
Tilnej,  Holt,  422;  Rex  v.  Burdett,  4  B.  son  has  said.    S.  v.  White,  7  Ire.  180. 

&  Aid.  95,  3  B.  &  Aid.  717 ;  S.  v.  Lehre,         >  And  see  2  Stark.  Slander,  255. 

2  Brev.  446,  2  Tread.  809,  4  Am.  D.  596 ;         «  See  ante,  §  914. 

C.  V.  Blanding,  3  Pick.  304;  Rex  v.  Dean  *  C.  v.  Clap,  4  Mass.  163  ;  C.  v.  Bland- 

8t.  Asaph,   3  T.  R.  428,  note,   Rex  v,  ing,  3  Pick.  304,  314,316,  317  ;  C.  u.  Mor- 

Withers,  3  T.  R.  428;  Rex  v.  Shipley,  4  ris,  1  Va.  Cas.  176,  5  Am.  D.  515;  S.  ». 

Doug.  73 ;  Rex  v.  Draper,  3  Smith,  390 ;  Bumham,  9  N.  H.  34,  31  Am.  D.  217 ; 

Rex  V.  Bickerton,  1  Stra.  498 ;  Rex  v.  Den-  post,  §  937. 

nison,Lofft,  148;  Case  de  Libellis  Famosis,  ^  Rex  v,  Halpin,  4  Mam  &  R.  8,  9  B. 

5  Co.  125  a.    And  see  P.  v.  Crosswell,  3  &  C.  65 ;  Rex  p.  Burdett,  4  B.  &  Aid.  314. 

Johns.  Cas.  336,  357 ;   2  Stark.  Slander,  And  see  Graves  v.  S.  9  Ala  447. 

252,  note  to  Am.  ed.    Oopled.  ~  On  the  ^  Rex  v.  Bickerton,  1  Stra.  498 ;  Rex 

same  principle,  it  is  no  defence  that  the  v.  Draper,  3  Smith,  390 ;  Reg.  v.  Gregory^ 

libel  was  copied  from  another  publication.  1  Per.  &  D,  110,  8  A  &  E.  907;  Rex  v. 

1  Roas.  Crimes,  3d  Eng.  ed.  223 ;  Rex  v.  Eve,  1  Nev.  &  P.  229,  5  A.  &  E.  780 ;  Rex 

Holt,  5   T.  R.  436;   C.  r.  Snelliiig,  15  v.  Miles,  1  Doug.  284;  Rex  v,  Wright,  2 
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§  919.  The  Policy  of  oxdnding  the  Truth  —  in  defence  of  a  libel 
has  been  much  questioned  both  in  England  and  the  United  States. 
Evidently  there  are  circumstances  casting  on  one  a  sort  of  moral 
duty  to  state  facts  derogatory  to  another,  not  hitherto  deemed 
adequate  to  make  the  communication  privileged.^  On  the  other 
hand,  Starkie  observes :  ^  The  admitting  truth  to  be  a  justifica- 
tion against  a  criminal  charge  would  be  attended  with  one  diffi- 
culty and  mischief  so  great  as,  without  material  alterations  in 
our  criminal  procedure,  to  be  in  effect  insuperable.  As  any  one 
may  commence  a  prosecution  for  a  libel  on  any  other  party,  if  a 
justification  of  the  truth  were  admissible,  the  character  of  an  in- 
dividual might  be  made  the  subject  of  investigation  without  his 
authority,  even  without  his  knowledge,  and  without  his  having 
any  opportunity  to  defend  himself;  thus  it  would  be  in  the 
power  of  any  two  malicious  men  most  effectually  to  injure  and 
calumniate  any  other  individual  under  the  pretext  of  a  judicial 
inquiry."  *    Therefore  — 

§  920.  Statutes  changing  Common-law  Rule.  -^  Legislation,  both 
in  England  and  generally  in  this  country,  has  adopted  a  sort  of 
middle  course ;  a  statute  provides,  in  substance,  that  the  truth 
may  be  given  in  evidence,  to  be  a  defence  only  when  the  further 
fact  appears  that  the  publication  was  made  with  good  motives  and 
for  justifiable  ends.  In  some  of  our  States,  the  statute  is  even 
more  favorable  to  defendants  than  this.  So  strongly,  indeed,  has 
this  matter  impressed  itself  on  the  public  mind  that  the  provision 
is  found  even  in  the  constitutions  of  some  of  the  States.^ 

§  921.  Changed  Conditions  —  have  rendered  imperative  some 
such  modification  in  the  common  law  of  libel.  In  the  early 
periods,  when  the  law  was  receiving  its  shape  from  the  pressure 
of  outward  needs,  the  newspaper  was  unknown.  Then  a  written 
statement  by  one  of  an  unwelcome  truth  concerning  another  did 
no  good,  since  it  did  not  reach  the  eyes  of  the  public.    But  it 


Chit. 

148. 
1 

s 

» 

6  & 


162.     See  Hex  v.  Denniaon,  Lofft, 


Ante,  §  914  et  seq. 

2  Stark.  Slander,  253,  254. 

In  England  the  pruvision  is  in  Stat. 

7.  Vict.  c.  96,  §  6 ;  80  to  which  see 
Reg.  r.  Newnian,  1  Ellis  &  B.  268,  Dears. 
85,  22  Law  J.  v.  s.  Q.  B.  156,  17  Jnr.  617, 
18  Eng.  L.  &  Eq.  1(3 ;  Brown  v.  Brine,  1 
Ex.  D.  5,  6.    The  statute  applies  only  to 
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the  final  trial,  not  to  the  preliminary  ex- 
amination, Reg.  V,  Garden,  5  Q  B  D.  1, 

14  Cox  C.  C.  369;  Reg.  v.  Townaend,  10 
Cox  C.  C.  356.  As  to  the  United  States, 
see  2  Stark.  Slander,  2d  Am  ed.  252, 
note ;  Barthelemy  v.  P.  2  Hill,  N.  Y  248 ; 
C.  V.  Bonner,  9  Met  410,  C  v  Snelling, 

15  Pick.  337;  8.  v.  White,  7  Ire.  180; 
Vol.  I.  f  819. 
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did  tend  most  powerfully,  in  a  semi-barbarous  condition  of  soci- 
ety, to  stir  up  the  hot  blood  of  the  person  against  whom  it  was 
made.  Wisely,  therefore,  did  the  courts  in  those  circumstances 
forbid  the  defendant,  indicted  for  a  libel,  to  rely  on  its  truth  in 
defence.  Now  all  is  changed.  Our  prisons  and  the  gallows  itself 
must  be  deemed  in  some  respects  subordinate  to  the  mightier 
power  of  the  press,  as  correctives  of  the  social  wickedness  of  men. 
Many  a  wretch  has  felt  the  keen  exposure  of  his  villany,  when 
voiced  from  the  million-tongued  printed  page,  as  no  mortal  ever 
felt  the  sentence  bidding  him  mount  the  gallows  to  be  hanged. 
Therefore  a  different  rule  should  govern  this  question  of  libel  now, 
from  the  one  which  properly  governed  it  centuries  ago. 

§  922.  1.  Tho  Intent.  —  The  universal  doctrine  that  there  can 
be  no  crime  without  a  criminal  mind,^  necessarily  applies  to  libel.^ 
And  — 

2.  Implied  Bvil  Mind.  —  Beyond  this,  in  libel,  perhaps  to  a 
greater  degree  than  in  any  other  crime,  the  evil  intent  is  imputed 
or  presumed.  We  saw  in  the  first  volume  how  one  is  responsible 
for  publications  put  forth  by  his  servant ;  ^  but  when  a  man  inten- 
tionally and  personally  publishes  of  another  what  is  libellous,  by 
the  geaeral  doctrine  he  is  held  to  have  malice  in  law  against  him, 
whatever  the  motive  in  fact.*    So,  — 

3.  Consequences. — The  presumption  that  one  intends  the  prob- 
able consequences  of  his  act  applies  also  to  all  libels.'^ 

§  923.  Intent  in  Principle.  —  It  is  believed  that  in  most  of  our 
States  the  doctrines  of  the  intent  in  libel  are  not  so  firmly  estab- 
lished in  authority  as  to  exclude  every  inquiry  after  the  true  prin- 
ciple, which  appears  to  be  as  follows.  All  men  must  submit  to  the 
laws.  And  if  one  has  intentionally  published  words  which  the 
laws  declare  to  be  a  libel,  he  can  no  more  urge  good  motives  in 
defence  than  the  murderer  can  plead  that  he  killed  his  victim  to 
render  him  happy  in  heaven.^     If  he  published  carelessly,  not 


1  Vol.  I.  §  287. 

«  C  r  SneUing,  15  Pick  337 ;  Rex  v. 
BeeYeSy  Peake  Ad.  Cas.  84 ;  Root  v  Kmg, 
7Cow  613;  Rexv  Harvey^SD.&R  464, 
2  B.  &  C  257. 

s  Vol.  T.  §  221 .  A  late  interestiiig  case 
is  Reg.  V.  Holbrook,  3  Q.  B.  D.  60,  4  Q.  B, 
B.  42. 

4  C.  9.  Blanding,  3  Pick.  304 ;  C.  v. 
Bonner,  9  Met.  410;   C.  v.  Snelling,  15 


Pick.  337,  Root  v  King,  7  Cow.  613; 
Reg.  V.  Gathercole,  2  Lewin,  237.  But 
see  Rex  v   Reeves,  Peake  Ad.  Cas.  84. 

*  Reg  V  Lovett,  9  Cap  &  P  462;  Rex 
V  Hanrey,  8  D.  &  R  464,  2  B.  &  C.  257 ; 
Stockdale's  Case,  22  How.  St.  Tr.  237, 
300.  See  Taylor  v.  S.  4  Ga.  14;  C.  v, 
Snelling,  15  Pick.  337. 

^  See  Vol  I  §  309  and  note. 

535 


§  925  SPECIFIC  OFFENCES.  [BOOK  X. 

knowing  or  indifferent  what,  he  should  be  responsible  the  same  as 
though  he  had  read  every  word.  If  he  intrusted  his  publishing 
affairs  to  another,  who  was  a  heedless,  incompetent  person,  as  he 
knew,  he  should  likewise  be  holden  to  answer  criminally  for  any 
libel.  But  beyond  this  outer  verge  the  doctrine  should  not  be  car- 
ried. When  a  man  —  for  instance,  the  proprietor  of  a  newspaper 
—  is  painstaking  in  the  selection  of  his  assistants,  is  ready  to  cor- 
rect any  error  into  which  they  may  have  fallen,  is  mindful  of  his 
high  trust  as  a  manager  of  a  vast  power,  it  is  unjust,  oppressive, 
and  contrary  to  true  legal  rule,  for  the  judge  to  tell  the  jury  that 
they  must  convict  him  for  words  introduced  into  his  sheet  by  some 
accident  over  which  he  had  no  control. 

§  924.  1.  Meanings.  —  From  this  necessity  of  an  evil  intent 
comes  the  doctrine  stated  in  the  first  volume,^  that,  whether  the 
language  is  oral  or  written,  it  ^'  shall,"  in  the  words  of  Shaw,  C.  J., 
^'  be  construed  and  understood  in  the  sense  in  which  the  writer  or 
speaker  intended  it."  *    And  — 

2.  Obsouro  and  Ambiguous.  —  He  proceeds :  ^^  If,  therefore,  ob- 
scure and  ambiguous  language  is  used,  or  language  which  is  figu- 
rative or  ironical,  courts  and  juries  will  understand  it  according 
to  its  true  meaning  and  import,  and  the  sense  in  which  it  was  in- 
tended, to  be  gathered  from  the  context,  and  from  all  the  facts 
and  circumstances  under  which  it  was  used."  '    Thus,  — 

§  925.  1.  Ironical  —  words,^  or  phrases  otherwise  so  framed  as 
to  convey  in  fact  the  evil  idea,  yet  not  literally  to  state  it,  or  lit- 
erally to  state  the  contrary,  are  not  less  a  libel  than  if  the  outward 
expressions  were  true  to  the  inward  meaning.*    Again, — 

2.  An  Incomplete  Expression,  —  if  understood,  suffices  ;  as,  the 
words  being,  "  the  bishops,"  the  meaning  may  be  shown  to  be 
"the  bishops  of  England." •    So, — 

8.  Name.  —  "A  defamatory  writing,"  says  Hawkins,  "  express- 
ing only  one  or  two  letters  of  a  name  in  such  a  manner  that  from 
what  goes  before  and  follows  after,  it  must  needs  be  understood  to 
signify  such  a  particular  person,  in  the  plain,  obvious,  and  natural 
construction  of  the  whole,  and  would  be  perfect  nonsense  if 

1  Vol.  I.  §  308.  «  See  Rex  r.  Woodfall,  Lofft,  776  ; 

«  C.  V.  Kneeland,  20  Pick.  206,  216.  Rex  v.  Slaney,  5  Car.  &  P.  213;  Rex  v, 

'  lb.  Jenoar,  7  Mod.  400;  S.  v.  FitsgenUd,  20 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  543,  §  4 ;  Mo.  Ap.  408. 

Reg.  V.  Browne,  Holt,  425 ;   8.  c.  noni.  •  Baxter's  Case,  3  Mod.  69.    And 

Reg.  V.  Brown,  11  Mod.  86.  Barnett  v.  Allen,  3  H.  &  N.  376. 
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strained  to  any  other  meaning,  is  as  properly  a  libel  as  if  it  had 
expressed  the  whole  name  at  large ;  for  it  brings  the  utmost  con- 
tempt upon  the  law  to  suffer  its  justice  to  be  eluded  by  such 
trifling  evasions;  and  it  is  a  ridiculous  absurdity  to  say  that  a 
writing  which  is  understood  by  every  the  meanest  capacity  cannot 
possibly  be  understood  by  a  judge  and  jury."  ^  And  it  is  sufficient 
if  in  any  other  way  the  person  meant  can  be  ascertained  from  the 
entire  writing.^ 

§926.  1.  An  Act, — without  which  there  can  be  under  the 
common  law  no  crime,'  is  an  indispensable  element  in  libel.  But 
there  need  not  be  a  complete  publication.     Thus,  — 

2.  An  Attempt  —  to  publish,  wherein  there  is  an  act  and  not 
merely  an  evil  intent,  is  all  the  law  requires.*  Perhaps  strictly 
the  attempt  is  not  a  substantive  offence,  but  stands  on  the  ground 
of  other  attempts;  yet  as  libel  is  misdemeanor,  not  felony,  the 
distinction  is  practically  unimportant.     Even  — 

§  927.  1.  Merely  writlne;  a  Ubel, —  with  the  intent  to  publish 
it,  appears  to  be  such  an  attempt  as  renders  the  offence  complete.^ 
And  — 

2.  PnbllBhing.  —  For  one  to  commit  the  full  offence  of  publish- 
ing, he  need  not  make  the  publication  general ;  to  cause  the  libel 
to  be  conveyed  to  any  person  who  reads  it,  suffices.^  Even  the 
sale  of  an  obscene  print  in  private,  to  one  who  first  asked  to  see 
it,  the  motive  being  to  prosecute  the  seller,  has  been  deemed  an 
adequate  publication  .^     Moreover, — 

3.  To  Person  libeUed. — The  full  crime  is  committed  by  send* 
ing  the  libel  to  the  one  libelled,  though  it  reaches  no  third  person.® 
But  for  this  the  civil  action  cannot  be  maintained.^ 


1  1  Hawk.  P.  C.  Curw.  ed.  p,  543,  §  6. 

<  S.  V,  Schmitt,  20  Vroom,  579. 

»  Vol.  I.  §  204-206. 

*  Rex  V,  Paine,  5  Mod.  163, 167. 

^  Rex  V.  Burdett,  4  B.  &  Aid.  95,  159; 
Rex  V.  Paine,  5  Mod.  163,  167.  See,  how- 
ever,  Lamb's  Case,  9  Co.  59  b,  Sir  F.  Moore, 
SI 3.  And  see  Rex  v.  Bear,  2  Salk.  417  ; 
ADonymooB,  1  Vent.  31. 

«  Swindle  v.  S.  2  Yerg.  581, 24  Am.  D. 
515. 

''  Reg.  V,  Carlile,  1  Cox  C.  C.  229. 

'  Phillips  V,  Jansen,  2  Esp.  624 ;  Rex 
».  Pownell,  W.  Kel.  58;  S.  v.  Avery,  7 
Conn.  226 ;  Rex  v,  Wegener,  2  Stark.  245 ; 
Swindle  v.  S.  snpra;  Reg.  v,  Brooke,  7 


Cox  C.  C.  251.  And  see,  on  the  matter 
of  this  section,  1  Hawk.  P.  C.  Curw.  ed. 
p.  545,  546.  In  England  a  criminal  in- 
formation was  refused  for  a  letter  between 
private  individuals,  containing  abusive 
matter,  but  not  exciting  to  a  breach  of 
the  peace.  Wightman,  J.  observed :  "  No 
doubt  the  expressions  made  use  of  in  this 
letter  are  libellous,  and  would  support  an 
indictment ;  but  I  do  not  think  you  have 
shown  such  a  case  as  calls  for  the  inter- 
vention of  this  court."  Ex  parte  Dale, 
2  Com.  Law,  870,  871,  28  Eng.  L.  &  £q. 
165. 

»  SheffiU  V.  Van  Deuaen,  13  Gray,  304, 
74  Am.  D.  632. 
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II.    The  Different  Kinds  of  Libel. 

§  928.  Desoending  from  tbis  Ghenoral  View  —  of  criminal  libels, 
we  shall  now  classify  them,  and  more  minutely  examine  each 
class. 

§  929.   Liheh  on  Private  Individuals :  — 

1.  Defined.  —  A  libel  on  an  individual  is  any  writing,  picture, 
or  other  like  representation  of  a  nature  to  blacken  his  reputation, 
or  to  hold  him  up  to  contempt  and  ridicule.^ 

2.  ineffeotoal.  —  It  need  not,  to  be  a  crime,  actually  accomplish 
this  object ;  it  may  indeed  be  powerless ;  ^  but  it  must  be  adapted 
to  this  end.    To  particularize,  — 

§  930.  1.  imputdng  Cxime.  —  It  does  not  require  the  imputation 
of  a  crime ;  ^  though  such  imputation  will  generally,  perhaps  al- 
ways, render  the  publication  libellous.^  And  the  reason  is  not 
alone  that  it  may  bring  the  one  maligned  in  danger  of  a  criminal 
prosecution ;  for  it  is  a  libel  per  se  thus  to  accuse  one  of  having 
been  a  convict  in  a  State  penitentiary.*    And  — 

2.  Compared  with  Actionable.  — ''  It  seems,"  says  Starkie,  ^^  that 
in  general  where  a  defamatory  libel  reflecting  on  the  character  of 
an  individual  will  support  an  action  for  damages,  the  publication 
of  it  amounts  to  an  indictable  offence,  inasmuch  as  it  tends  to  pro- 
voke animosity  and  violence,  and  to  disturb  the  peace  of  society."  ^ 


1  Ante,  §  908  (2),  note;  1  Hawk.  F.  C. 
Cnrw.  ed.  p.  542,  §  1 ;  C.  r.  Clap,  4  Mass. 
163,  168,  3  Am.  D.  212 ;  Dexter  o.  Spear, 
4  Mason,  115;  S.  v.  Henderson,  1  Rich. 
179;  Rex  v.  Benfield,  2  Bur.  980;  Hill- 
house  v.' Dunning,  6  Conn.  391;  S.  v. 
Spear,  13  R.  I.  324  ;  S.  v,  Brady,  44  Kan. 
435,  21  Am.  St.  296;  Steele  o.  Southwick, 
9  Johns.  214 ;  S.  v,  Farley,  4  McCord, 
317 ;  S.  V.  Atkins,  42  Vt.  252.  On  what 
Principle.  —  Starkie  says :  ''  It  seems  to 
be  perfectly  settled  that  any  malicions 
defamation  of  any  person,  expressed  in 
print  or  in  writing,  or  by  means  of  pic- 
tures or  signs,  and  tending  to  provoke 
him  to  anger  and  acts  of  violence,  or  to 
expose  him  to  public  hatred,  contempt, 
or  ridicule,  amounts  to  a  libel  in  the  in- 
dictable sense  of  the  word.  And  since 
the  reason  is  that  such  publications  create 
iU  blood,  and  manifestly  tend  to  a  disturb- 
ance of  the  public  peace,  the  degree  of 
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discredit  is  immaterial  to  the  essence  of 
the  libel,  since  the  law  cannot  determine 
the  degree  of  forbearance  which  a  party 
reflected  upon  will  exert,"  &c.  2  Stark. 
Slander,  210,  211. 

a  Rex  ».  Woodfall,  Lofft,  776. 

'  S.  v.  Henderson,  1  Rich.  179;  Clem- 
ent V.  Chives,  4  Man.  &  R.  127 ;  s.  c.  nom. 
Clement  v.  Chi  vis,  9  B.  &  C.  172;  Hill- 
house  V.  Dunning,  6  Conn.  391 ;  Steele  u. 
South  wick,  9  Johns.  214 ;  Clark  v.  Binney, 
2  Pick.  1 13 ;  Rex  v.  Fownell,  W.  Kel.  58; 
S.  V.  Spear,  13  R.  I.  324. 

«  8.  V.  White,  7  Ire.  180;  Hillhouse  v. 
Dunning,  6  Conn.  139 ;  Walker  v.  Winn, 
8  Mass.  248;  Woody  v.  S.  16  Tex.  Ap. 
252 ;  S.  V.  Smily,  87  Ohio  St.  30,  41  Am. 
R.  487. 

«  S.  V.  Brady,  44  Kan.  435,  21  Am.  St. 
296. 

^  2  Stark.  Slander,  211,  212.    And 
Smith  V.  a  82  Te^.  594. 
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Bat  the  Rimilitude  is  not  complete  between  libels  indictable  and 
actionable.^    Now,  — 

§  931.   Instances  of  Not  Indictable.  —  The  following  are  illus*   * 
trations  of  what  has  been  adjudged  not  libellous :  — 

1.  Refusal  to  water  Street.  —  ^^  The  above  druggist,  in  the  city 
of  Detroit,  refusing  to  contribute  his  mite  with  his  fellow-mer- 
chants for  watering  JeflFerson  Avenue,  I  have  concluded  to  water 
said  avenue,  in  front  of  Pierre  Feller's  store,  for  the  week  ending 
June  27, 1846 ; "  the  court  observing  that  one  had  a  right  to  re- 
fuse, therefore  the  statement  of  his  refusal  had  no  legal  tendency 
to  hold  him  up  to  ridicule  or  contempt.^    Again,  — 

2.  Contradict  Witness.  —  It  is  not  libellous  to  publish  a  contra- 
diction of  facts  sworn  to  by  a  witness ;  because  this  does  not  imply 
perjury  by  him.'    So,  — 

8.  Beware  of  Facts.  —  The  following  words  are  not  a  libel : 
"Dear  Sir, — As  Mrs.  Reynal  says  she  has  been  most  cruelly  cen- 
sured without  a  cause,  which  is  absolutely  false,  I  would  advise 
her  to  beware  lest  facts,  which  are  stubborn  things,  be  brought  to 
light,  and  you  will  then  see  who  you  keep  under  your  roof.  She 
need  not  go  among  her  female  friends  and  say  she  has  been 
cruelly  censured,  as  from  her  general  character,  which  is  per- 
fectly and  universally  known,  we  are  sure  to  hear  all  she  says."  * 
And  — 

4.  Mere  Gheneral  Abuse  —  is  not  enough.*  Accordingly  the 
words, "  The  mayor  and  aldermen  of  A  are  a  pack  of  as  great 
villains  as  any  that  rob  on  the  highway,"  were  held  in  an  old 
case  not  to  be  indictable.  The  somewhat  singular  reason  as- 
signed, yet  not  necessarily,  therefore,  the  true  reason  of  the 
law,  was,  —  "  For  what  is  it  to  the  government  that  the  mayor, 
Ac,  are  a  pack  of  rogues  ?  "  ®    On  the  other  hand,  — 

§  982.  Instances  of  Indictable.  —  The  following  have  been  sev- 
erally adjudged  libels :  — 

1.  Misdemeanors  —  Various  Disgraceful  Condnct  —  Insanity,  Ac. 
—  A  publication  saying  that  one  named  has  been  guilty  of  gross 
misconduct  in  insulting  two  females  and  some  gentlemen  in  a  bar- 
barous manner ;  ^  a  printed  account  of  a  ludicrous  marriage,  bc- 

1  See,  for  instance,  ante,  §  918,  927.  «  Rex  v.  Gnmfleld,  12  Mod.  98.    See 

s  P.  V.  Jerome,  1  Mich.  142.  Rex  v.  Baker,  1  Mod.  35 ;  Rex  t^.  Waite, 

»  Steele  v.  Southwick,  9  Johns.  214.  1  Wils.  22;  Rex  i\  Spiller,  2  Show.  207. 
4  S.  V.  Farley,  4  McCord,  317.  '  Clement  v,  Chivea,  4  Man.  &  R.  127 ; 

*  Tappan  r.  WUson,  7  Ohio,  190.  s.  c.  nom.  Clement  v.  Chivis,  9  B.  &  C.  17SL 
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tween  an  actress  and  a  married  man ;  ^  statements  severally  that 
a  person  mentioned  voted  twice  for  officers  on  the  same  ballot  at 
a  State  election,^  that  one  attended  a  political  meeting  while  his 
wife  lay  dead  at  home,'  that  he  labors  under  mental  derangement/. 
—  each,  as  just  said,  is  a  libel.     So, — 

2.  •*  Swore  terribly."  —  It  is  a  libel  to  write :  "  *  Our  army  swore 
terribly  in  Flanders,'  said  Uncle  Toby;  and  if  Toby  were  here 
now,  he  might  say  the  same  of  some  modern  swearers ;  the  man 
[a  witness]  is  no  slouch  at  swearing  tp  an  old  story."  For  if  we 
assume  that  these  words  do  not  imply  perjury,  still  they  hold  up 
the  witness  to  contempt  and  ridicule,  as  being  too  thoughtless 
if  not  too  criminal  duly  to  regard  his  duty  in  testifying,  and 
unworthy  of  credit.^    And  — 

8.  MoUvee  of  Witneee.  —  The  same  was  held  where  a  party  to 
a  public  investigation  into  his  conduct  as  an  officer  made,  in  a 
publication  concerning  it,  the  following  comments  on  the  tes- 
timony of  a  witness :  ^^  I  am  extremely  loath  to  impute  to  the 
witness  or  his  partner  improper  motives  in  regard  to  the  false 
accusations  against  me ;  yet  I  cannot  refrain  from  the  remark 
that  if  their  motives  have  not  been  unworthy  of  honest  men, 
their  conduct  in  furnishing  materials  to  feed  the  flame  of  calumny 
has  been  such  as  to  merit  the  reprobation  of  every  man  having  a 
particle  of  virtue  or  honor.  They  have  both  much  to  repent  of 
for  the  groundless  and  base  insinuations  they  have  propagated 
against  me."®    Likewise, — 

4.  "  Hireling  Murderer."  —  It  is  indictable  to  publish  of  one  that 
he  is  a  "  hireling  murderer."  ^    Again, — 

5.  One's  Letter  in  Another's  Name,  —  libelling  a  third  person, 
is  a  libel  as  well  on  the  other  as  on  the  third  person  if  it  contains 
language  which,  had  the  other  written  it,  would  have  subjected  him 
to  public  hatred  and  contempt.^ 

§  933.  iDBtanoes  of  Libels  addressed  to  —  the  one  libelled,  and 
adjudged  to  be  indictable,®  are  — 

1.   Scoundrel.  —  "  You  are  a  scoundrel,  and  defrauded  the  king 

1  Rex  V.  Kinneraley,  1  W.  Bl.  294.         *  2  Stark.  Slander,  181 ;  Rex  v.  Har- 

The  court,  on  i^ranting  the  information,  vey,  2  B.  &  C.  257. 
observed  :  "  It  is  high  time  to  put  a  stop         ^  Steele  o.  Sonthwick,  9  Johns.  214. 
to  this  intermeddling  in  private  families.*'         ^  Clark  v.  Binney,  2  Pick.  113. 

«  Walker  v.  Winn,  8  Mass.  248.  ^  Smith  v.  S.  82  Tex.  594. 

<  S.  V.  Atkins,  42  Vt.  252.  •  S.  v.  Hollon,  12  Lea,  482. 
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of  his  duty ;  I  will  prick  you  to  the  heart,  and  call  you  to  an 
account."  ^    Also,  — 

2.  isasciTioua  Letter.  —  In  Connecticut,  where  adultery  is  fel- 
ony, a  letter  by  a  man  to  another's  wife,  implying  that  she  had 
acted  libidinously  toward  the  writer,  had  invited  him  to  an  adul- 
terous intercourse  with  her,  and  sought  opportunities  for  consum- 
mating the  act ;  the  object  of  the  letter  being  to  insult  and  abuse 
her,  debauch  her  affections,  alienate  them  from  her  husbandi 
entice  her  into  adultery,  and  bring  her  into  disgrace  and  con- 
tempt.2 

§  933  a.  Privileged.  —  A  common  defence  to  a  libel  on  the 
individual  is  that  it  was  written  under  a  duty,  and  therefore 
privileged.^ 

§  934.   Libels  an  Bodies  of  Men  and  Corporations  :  — 

1.  Numbers.  —  A  libel  on  many  is  not  less  an  offence  than  on 
one.*  It  would  seem  even  that  the  fact  of  numbers  defamed  ren- 
ders the  act  the  more  reprehensible.^    So  that,  for  example, — 

2.  A  Corporatiozi  —  may  be  the  subject  of  a  libel.^  In  an  old 
case,  the  words  ^^  whenever  a  burgess  of  it  puts  on  his  cap  and 
gown,  Satan  enters  into  him,"  were  adjudged  adequate  ;  ^  but  we 
may  doubt  whether  they  should  be  so  deemed  now. 

§  935.   Libels  by  Corporations :  — 

1.  In  its  Corporate  Capaoity,  —  a  corporation  may  be  answerable 
both  civilly  ®  and  criminally  ®  for  a  libel.     And  — 

2.  The  Xndividaal  Members,  —  who  participated  in  the  libel,  are 
indictable  even  though  it  was  published  in  the  corporate  ca- 
pacity .^^  Therefore  an  order,  entered  in  the  books  of  a  corpora- 
tion, stating  that  one  named,  against  whom  large  damages  in  a 
Buit  for  malicious  prosecution  in  carrying  on  an  indictment  had 
been  recovered,  acted  from  good  motives,  was  held  to  subject  the 
members  making  it  to  an  information  for  libel.  Said  BuUer,  J. : 
^'  Nothing  can  be  of  greater  importance  to  tho  welfare  of  the  pub 

1  Rex  V.  Pownell,  W.  Kel.  58.  nan  v.  Tracy,  2  Mo.  Ap.  540 ;  Bishop  Non* 

*  S.  V.  Avery,  7  Conn.  266.  Con.  Law,  §  728. 

s  Ante,  §  914,  918  (2);    Bishop  Non-         ''  Rex  v.  Baker,  I  Mod.  35. 
Con.  Law,  §  295,  303-306;  Rag.  i;.  Perry,  >  Bishop  Non-Con.  Law,  §  728;  Aid- 

15  Cox  C.  C.  169.  rich  i;.  Press  Printing  Co.  9  Minn.  133,  86 

«  2  Stark.  Slander,  213.  Am.  D.  84. 

•  See  Vol.  L  §  232,  235,  243-245,  250-  *  Vol.  I.  §  422  (3) ;  S.  v.  Atchison,  3 
252;  ante,  §  147  (2),  161.  Lea,  729. 

«  S.  V,  Boogher,  8  Mo.  Ap.  442 ;  Bren-        ">  VoL  I.  §  424. 
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lie  than  to  put  a  stop  to  the  animadversions  and  censures  which 
are  so  frequently  made  on  courts  of  justice  Ia  this  country."  ^ 
§  986.   Libels  on  Official  Persont :  — 

1.  SpeciaUy  Raprahansible  —  are  libels  on  official  persons. 
Thus,  — 

2.  On  Jurors.  —  It  is  indictable  to  publish  of  one  in  his  capac- 
ity of  petit  juror,  in  a  civil  cause,  that  he  agreed  with  another 
juror  to  stake  upon  a  game  of  draughts  the  amount  of  damages  to 
be  awarded.^  So  it  is  libellous  to  say,  '*  the  grand  jury  that  pre- 
sented me  are  perjured  rogues/'  Said  the  court :  ^'  The  words  are 
scandalous,  and  an  o£fence  though  the  presentment  were  false  ;  for 
a  grand  jury  ought  not  to  be  called  '  perjured  rogues '  though  they 
had  by  mistake  or  misinformation  made  a  false  presentment." ' 
And  while  it  is  lawful  ^^  with  decency  and  candor  to  discuss  the 
propriety  of  the  verdict  of  a  jury  or  the  decisions  of  a  judge,"  yet 
a  publication  without  reasoning,  put  forth  to  bring  into  contempt 
the  administration  of  justice,  not  to  illustrate  truth,  is  libellous.^ 

8.  Town  Clark.  —  A  criminal  information  was  once  granted  on 
the  words,  in  a  letter  to  a  mayor,  "  I  am  sure  you  will  not  be  per- 
suaded from  doing  justice  by  any  little  arts  of  your  town  clerk, 
whose  consummate  malice  and  wickedness  against  me  and  my 
family  will  make  him  do  anything,  be  it  ever  so  vile."  *    So,  — 

4.  JuBtioa  of  Faaoa.  -7-  It  is  a  libel  on  a  justice  of  the  peace  to 
say  in  writing  that  on  one  being  brought  before  him  charged  with 
rape,  he,  '^  after  his  style  of  dispensing  justice,  converts  the  case 
into  an  assault  and  battery,  and  discharges  the  offender.  .  .  .  We 
presume  that  Mr.  A  had  an  eye  to  the  costs,  .  •  •  and  accordingly 
rendered  his  decision  tq  suit  his  own  convenience."  ^  And  in  an 
old  case  an  information  was  granted  for  publishing  of  a  magis- 
trate that  he  was  scandalously  guilty  of  telling  a  lie, — "  nothing," 
says  the  report,  ^^  tending  more  to  breach  of  the  peace  than  the 
word  Zie."^    Likewise, — 

6.  Mayor.  —  The  following  words  were  adjudged  indictable : 
^'The  rascally  conduct  of  A,  mayor  of  the  city  of  B,  and  his 

1  Rex  u.  Watson,  2  T.  R.  199.  CoUins,  9  Car.  ft  F.  456;  C.  9.  Snelling, 

9  C.  V.  Wright,  I  Cuah.  46.  16  Pick.  821. 

<  Rex  V.  Spiller,  2  Show.  207,  tlO.  •  Rex  v.  Waite,  1  Wils.  28. 

And  see  Storey  v.  P.  79  UL  45,  22  Am.  *  8.  v.  Lyon,  89  N.  C.  568. 

R.  158.  7  Rex  V.  Staples,  Andr.  228.    And  see 

*  Rex  V.  White,  1  Camp.  859,  note.  Rex  v,  Brigstock,  6  Car.  &  P.  184. 
And  see  Anonymous,  Lofft,  462 ;  Reg.  v. 
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pimps,  in  arresting  and  fining  men  on  the  most  frivolous  pre- 
texts, would  not  be  tolerated  in  any  other  town  in  Northern 
Indiana.  There  will  be  some  lynch  law  put  in  force  some  of 
these  days."*    Again, — 

6.  ManliaL  —  In  a  newspaper  article  beaded  ^^A  Malicious 
Marshal,"  the  following,  preceded  by  a  statement  that  the  mar- 
shal had  driven  the  writer  from  a  sidewalk,  yet  had  not  interfered 
with  others,  was  held  to  be  a  libel :  "  Why  this  partiality  ?  Does 
it  require  the  presentation  of  a  turkey,  potatoes,  flowers,  a  gold 
watch,  or  other  perquisites,  quietly  delivered,  to  close  the  eye  of 
this  vigilant  official  in  every  particular  case  ?  "  * 

§  936  a.     Libels  an  Candidates  for  Office:  — 

1.  Dootaina  defined.  —  A  candidate  for  office  is  not  an  official 
person,'  but  a  private  individual,  a  libel  upon  whom  is  within 
principles  already  stated.^  But  the  fact  of  his  candidacy  creates 
some  modifications  in  the  application  of  the  principles ;  as,  — 

2.  Ignorance.  —  Falsely  to  charge  one  in  nomination  for  a  seat 
in  Congress  with  gross  ignorance,  is,  at  least,  a  graver  offence 
than  to  make  the  like  accusation  against  a  man  offering  his  ser- 
vices as  a  day  laborer  in  digging  ditches.*    But  — 

§  937.  1.  The  Question  of  PilTllege  ^  —  is  the  leading  and  spe- 
cially difficult  one  under  this  head.  And  the  books  are  less 
distinct  than  we  should  expect  as  to  how  far,  in  our  elective 
government,  scandalous  publications  reflecting  on  candidates  for 
office  are  privileged.^  But  the  principle  is  plain ;  namely,  that 
the  privilege  is  commensurate  with  the  duty  to  speak.     And  — 

2.  Idmitations  of  PrivUege.  —  To  render  privileged  any  commu- 
nication, it  should  be  made  properly,  to  the  proper  persons.  Thus, 
a  man's  candidacy,  not  for  the  popular  vote,  but  for  appointment 
to  office  by  officers  having  the  appointing  power,  does  not  render 
privileged  an  attack  on  him  through  the  newspapers ;  it  simply 
protects  a  remonstrance  to  those  in  whom  the  appointing  power  is 
lodged.®    Again ,  — 

8.  FaiBehood  —  is  never  within  any  line  of  duty.  For  example, 
it  was  held  in  a  civil  action,  and  it  would  be  equally  so  in  a  crim- 
inal, not  to  be  privileged  to  publish  in  a  coarse  and  blotted 

^  S.  V.  De  Long,  88  Ind.  813,  813.  >  Belknap  v.  BaU,  83  Mich.   583,  21 

*  C.  V,  Damon,  136  Maw.  441.  Am.  St.  622. 

*  Post,  §  937  (5),  note.  *  Ante,  §  933  a,  and  places  there  cited. 
«  Ante,  §  929-933  a.  ^  Ante,  §  914. 

*  Hunt  V.  Bennett,  19  N.  Y.  17a 
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imitation  of  the  handwriting  of  a  candidate  for  Congress,  and 
in  ill  orthography,  the  following  manufactured  words :  ^'  I  don't 
propose  to  go  into  debate  on  the  tarifif  differences  on  wool,  qui- 
nine, and  all  the  things,  because  I  ain't  built  that  way."  ^  It 
is  otherwise  of  truth.    Thus, — 

4.  Truth  in  Eridenoe.  —  Every  voter  is  entitled  to  be  informed 
of  the  truth,  however  uapleasant,  concerning  any  man  for  whom 
he  is  asked  to  cast  a  vote.  So  that  without  the  help  of  a  statute 
allowing  the  truth  of  a  libel  to  be  given  in  evidence,  one  indicted 
for  a  libel  on  a  candidate  for  office  may  find  justification  in  its 
truth.2    But  — 

5.  Whether  Prlvtleged. — This  is  not  holding  the  libel  to  be 
privileged  in  the  ordinary  sense,  rendering  it  sufficient  in  defence 
that  the  motives  were  good  and  the  words  were  believed  to  be 
true ;  and,  in  this  sense,  the  Minnesota  Court  held  distinctly  that 
libellous  matter  in  a  newspaper  regarding  a  candidate  for  public 
office  is  not  privileged.^  Such  is  not  the  doctrine  either  of  legal 
or  natural  reason ;  for  it  is  the  high  duty  of  voters  to  learn  of 
and  inform  one  another  as  to  the  characters  and  qualifications  of 
candidates  for  their  suffrage,  and  both  by  the  rules  of  law  and  by 
natural  justice,  no  man  is  to  answer  civilly  or  criminally  for  hon- 
estly doing  what  the  law  requires  or  even  permits.*  So  that,  for 
example,  if  a  man  is  a  candidate  for  the  popular  vote,  and  there 
are  newspapers  circulating  in  his  district,  a  duty  is  imposed  on  all 
good  citizens  to  communicate  to  the  voters  information  concerning 
his  fitness,  and  the  newspaper  is  the  proper  channel ;  therefore 
the  communication  becomes  privileged.  And  this  is  believed  to 
be  the  better  doctrine  even  in  authority.^ 


1  Belknap  v.  Ball,  83  Mich.  583,  21  Am. 
St.  622. 

^  C.  V.  Clap,  4  Mass.  163,  169,  3  Am. 
D.  212 ;  Root  v.  King,  7  Cow.  613;  ante, 
§918. 

*  Aldrich  v.  Press  Printing  Co.  9  Minn. 
133,  86  Am.  D.  84. 

«  Bishop  Non-Con.  Law,  §  1 10, 1 11, 124, 
127,  295,  303-306. 

A  S.  V,  Balch,  31  Kan.  465.  In  Towns- 
hend  Slander  &  Lib.  2d  ed.  §  247,  is  a  full 
collection  of  anthorities,  and  the  question 
is  well  pat  by  the  author.  There  is  a 
wide  difference  between  what  is  said 
about  an  officer  and  a  candidate  for  office. 
Parsons,  C.  J.  once  intimated  that  ereiy 
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person  holding  an  elective  office  should 
be  regarded  as  a  candidate  for  such  office ; 
"for,"  he  said,  "as  a  re-election  is  the 
only  way  his  constituents  can  manifest 
their  approbation  of  his  conduct,  it  is  to 
be  presumed  that  he  is  consenting  to  a  re- 
election if  he  does  not  disclaim  it.  For 
every  good  man  would  wish  the  approba- 
tion of  his  constituents  for  meritorious 
conduct."  C.  V.  Clap,  supra,  at  p.  169, 
A.  D.  1808.  These  observations,  the  reader 
will  note,  were  made  before  the  outs 
among  the  demagogues  had  established 
the  principle  of  "  rotation  in  office."  At 
present,  the  presumption  should  rather 
be  that  every  man  who  talks  loadly  about 
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§  938.  Libels  on  Distinguished  Persons  abroad  ^:  — 
1.  Oravity  of  Offence.  —  The  connection  of  government  witk 
government  is  so  intimate  that  libels  on  persons  of  distinction 
and  authority  abroad  are  particularly  reprehensible*    But  — 


political  affaiiB,  and  shows  himself  to  be 
destitute   of   political  wisdom,  shall  be 
deemed  a  candidate  for  office,  particolarlj 
for  every  office  for  which  he  is  specially 
uifitted.    Bat  to  hold  that  every  officer 
shall  be  deemed  already  a  candidate  for 
reflection,  is  to  abolish  the  distinction 
altogether ;  and  probably  no  jndge  at  the 
present  day  would  foUow  the  dictum  of 
this  learned  Chief-Jostice.    Indeed,  the 
dictum  has  since  been  disapproved  in  the 
court  wherein  it  was  uttered.    C.  v.  Ward- 
well,  136  Mass.  164,  169.     Conduot  at 
Political   ICeetinip.  —  According  to  an 
English  case,  the  conduct  of  one  at  a 
public  meeting  to  promote  the  election 
of  another  to  Parliament  is  a  proper  sub- 
ject for  discussion,  and  unfavorable  com- 
ments on  it   are   privileged.     Davis  v, 
Duncan,  Law  Hep.  9  C.  P.  896. 
1  Vol.  I.  §  484  (I,  2). 
^  1   Kusa.  Crimes,  3d  Eng.  ed.  246. 
Starkie  haa   collected   and   stated  some 
cases  as  f oUows  :   Instances.  —  "In  the 
case  of  Rex  v.  D*Eon  [see  Rex  v.  D'Eon, 
1  W.  Bl.  610,  3  Bur.  1513],  an  informa- 
tion was  filed  against  the  defendant  by 
the  Attorney-General  for  publishing  a  libel 
upon  Count  de  Guerchy,  who  was  at  that 
time  residing  in  this  kingdom  in  the  ca- 
pacity of   embassador  from  the  court  of 
France.      The   information  charged  the 
defendant  with  an  intention  to  defame 
the  character  and  abilities  of  the  Count 
de  Goerchy;    to  render  him  ridiculous 
and  contemptible ;  to  arraign  his  conduct 
and  behavior  in  his  character  of  embas- 
sador ;  and  to  cause  it  to  be  believed  that 
he  had,  after  his  arrival  in  this  kingdom, 
been  guilty  of  unjust,  unwarrantable,  and 
oppressive   proceedings  towards  the  de- 
fendant and  his  friends ;  and  to  insinuate 
tiiat  he  was  not  fit  or  qualified  to  execute 
the  office  and  functions  of  embassador. 
The    defendant    was    convicted.  —  Lord 
George   Gordon  [see  Lord  George  Gor- 
don's  Case,  22  How.  St.  Tr.  213]  was 
fonnd   guilty  upon   an  information    for 
having  pablished  some  severe  reflections 
upon  the  Queen  of  France,  in  which  she 
TOi«.  II.  —  36 


was  represented  as  the  leader  of  a  fac- 
tion ;  and  Mr.  Justice  Ashurst,  in  passing 
sentence,  observed  that  unless  the  authors 
of  such  publications  were  punished,  their 
libels  would  be  supposed  to  have  been 
made  with  the  connivance  of  the  State. 
—  The  defendant,  John  Vint  [see  Vint's 
Case,  27  How.  St.  Tr.  627],  was  found 
guilty    upon    an    information    charging 
him  with  having  published  the  follow- 
ing  libel :  *  The  Emperor  of  Russia  is  ren- 
dering himself  obnoxious  to  his  subjects, 
by  various  acts  of  tyranny;   and  ridicu- 
lous in  the  eyes  of  Europe,  by  his  incon- 
sistency ;  he  has  lately  passed  an  edict 
to  prohibit  the  exportation  of  deals  and 
other  naval  stores.     In  consequence  of 
this   ill-judged   law,  a  hundred    sail  of 
vessels  are  likely  to  return  to  this  coun- 
try without  their  freight;'  with  intent 
to  traduce  the  Emperor  of  Russia,  and 
interrupt  and  disturb  the  friendship  sub- 
sisting between  that  country  and  Great 
Britain.  —  Jean    Peltier    [see    Peltier's 
Case,  28  How.   St.  Tr.  529]  was  found 
guilty    upon    an    information    charging 
him  with  having  published  a  malicious 
libel,  with  intent  to  vilify  Napoleon  Bona- 
parte, the  Chief  Consul  of  the  French 
republic,  and  to  excite  and  provoke  the 
citizens  of  the  said  republic  to  deprive 
the  said  Napoleon  Bonaparte  of  his  con- 
sular dignity,  and   to    kill  and  destroy 
him,  and  to  interrupt  the  friendship  and 
peace  subsisting  between  our  Lord  the 
King  and  his  subjects  and  the  said  Napo- 
leon Bonaparte  and  the  French  repub- 
lic.   The  most  obnoxious  passages  of  the 
libel  were  these :  '  O  eternal  disgrace  of 
France  I  —  Ceesar,  on    the    bank    of  the 
Rubicon,  has  against  him  in  this  quarrel 
the  Senate,  Pompey,  and  Cato ;   and  in 
the  plains  of  Pharsalia  if  fortune  is  un- 
equal, if  you  must  yield  to  the  destinies 
Rome  in  this  sad  reverse,  at  least  there 
remains  to  avenge  you  a  poniard  among 
the  last    Romans.  ...  As  for   me,  far 
from  envying  his  (Bonaparte's)  lot,  let 
him  name  (I  consent  to  it)  his  worthy  suc- 
cessor.   Carried  on  the  shield,  let  him  be 
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2.  State  —  trnited  States.  —  For  reasons  appearing  in  earlier 
parts  of  these  volumes,^  it  is  doubtful  whether  our  State  tribunals 
can  take  cognizance  of  this  class  of  libel ;  and  the  United  States 
courts  are  understood  to  have  no  common-law  jurisdiction.' 

§  989.   Libels  on  the  Dead :  — 

Doctrine  defined. —  A  publication  blackening  the  memory  of  one 
deceased  is  a  criminal  libel ;  ^  *^  for  it  stirs  up  others  of  the  same 
family,  blood,  or  society  to  revenge  and  to  break  the  peace."  ^ 
Thus,— 

§  940.  1.  To  mnetrate.  —  In  one  case,  the  writer  after  announc- 
ing the  death  of  a  member  of  Parliament  added :  '^  He  was  blessed 
with  an  ample  fortune,  which  he  enjoyed  in  a  manner  that  ren- 
dered him  in  early  years  of  life  a  truly  valuable  husband  and 
a  friend.  He  could  not  be  called  a  friend  to  his  country ;  for  he 
changed  his  principles  for  a  red  ribbon,  and  voted  for  that  per- 
nicious project,  the  excise."  These  words  were  held  to  be  a 
libel ;  perhaps,  in  part,  because  they  reflected  on  the  govern- 
ment.*   But  — 

2.  Idmit  of  Doctrine  —  Indictment.  —  How  the  indictment 
should  be  the  author  has  explained  in  another  connection.^  It 
should  charge  something  more  than  simply  that  the  defendant 
published  the  words.  Where  the  libel  was  on  a  private  person 
deceased,  an  allegation  silent  as  to  whether  or  not  it  was  made  to 
bring  contempt  on  his  family,  or  to  stir  up  hatred  against  it,  or 
to  provoke  his  relatives  to  a  breach  of  the  peace,  was  adjudged 
insuflScient.  "  To  say,  in  general,"  said  Lord  Eenyon,  C.  J.  "  that 
the  conduct  of  a  dead  person  can  at  no  time  be  canvassed ;  to  bold 
that,  even  after  ages  are  passed,  the  conduct  of  bad  men  cannot  be 
contrasted  with  the  good,  —  would  be  to  exclude  the  most  useful 
part  of  history.    And  therefore  it  must  be  allowed  that  such  pub- 


elected  emperor.  Finally,  and  Romnlns 
recalls  the  thing  to  mind,  I  wish  that  on 
the  morrow  he  maj  have  his  apotheosis. 
Amen.'  Upon  the  trial.  Lord  Ellen- 
borongh,  C.  J.  referred  to  the  cases  of 
Lord  George  Gordon  and  Vint,  and  said, 
'  I  lay  it  down  as  law  that  anj  publica- 
tion which  tends  to  disgrace,  revile,  and 
defame  persons  of  considerable  situations 
of  power  and  dignity  in  foreign  countries, 
may  be  taken  to  be  and  treated  as  a  libel ; 
and  particularly  where  it  has  a  tendency 
to  interrupt  the  amity  and  peace  between 
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the  two  countries.'"    2  Stark.  Slander, 
216-219. 

1  Vol.  L  §  177,  178,  190-203 ;  ante, 
§  281,  284-287,  611. 

>  See  U.  S.  V.  Hudson,  7  Cianch,  32 ; 
post,  §  942. 

>  1  Hawk.  P.  C.  Cnrw.  ed.  p.  542,  §  1 ; 
1  Russ.  Crimes,  Sd  Eng.  ed.  243 ;  C.  v. 
Clap,  4  Mass.  163, 168,  3  Am.  D.  212. 

•  Case  de  Libellis  Famosi^  5  Co.  125. 

•  Rex  V,  Critchley,  4  T.  R.  129,  note; 
post,  §  941. 

•  Dir.  &  F.  §  625. 
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lications  may  be  made  fairly  and  honestly.  But  let  this  be  done 
whenever  it  may,  whether  soon  or  late  after  the  death  of  the 
party,  if  it  be  done  with  malevolent  purpose  to  vilify  the  memory 
of  the  deceased,  and  with  a  view  to  injure  his  posterity,  as  in  Rex 
V.  Critchley  [the  case  just  stated],  then  it  comes  within  the  rule  ; 
then  it  is  done  with  a  design  to  break  the  peace,  and  then  it 
becomes  illegal."  * 

§  941.   lAbeU  on  the  Q-ovemment :  — 

1.  Defined.  —  A  libel  on  the  government  is  any  written  calumny 
tending  to  excite  disaffection  toward  it.^ 

2.  Compared  with  Treason.  —  Treason,  at  the  common  law,  is 
the  most  aggravated  form  of  one  general  offence,  of  which  libel 
on  the  government  stands  at  the  outer  border.' 

§  942.  1.  idmitB  of  Doctrine.  —  The  object  of  this  branch  of 
our  legal  system  is  not  to  interfere  with  temperate  and  reason- 
ing discussions  of  political  questions  and  public  measures,  prop- 
erly conducted,  to  promote  reform,  but  to  check  those  mental 
uprisings  which  lead  to  unlawful  revolution.* 

2.  United  States  —  States. — The  courts  of  the  United  States 
have  no  common-law  jurisdiction  of  these  libels.**  When  directed 
against  the  government  of  a  State,  the  State  tribunals  have  in 
legal  reason  the  power  at  the  common  law  to  punish  them.  In 
some  other  particulars  the  question  is  complicated,  but  not  requir- 
ing further  consideration  here.  Practically  the  prosecution  of 
these  libels  is  hitherto  nearly  or  quite  unknown  in  our  country. 

§  943.    Obscene  LiheU :  — 

1.  Doctrine  defined.  —  The  publication  of  any  writing  tending  to 
corrupt  the  public  morals  is  indictable. 

2.  More  PuUy.  —  Hawkins,  indeed,  doubts  whether  such  a  writ- 
ing, "  full  of  obscene  ribaldry,  without  any  kind  of  reflection  upon 
any  one,"  is  so ;  but  whatever  question  there  may  have  been  at 
the  time  he  wrote,  "  it  is  now,"  in  the  language  of  Starkie,  "  fully 
established  that  any  immodest  and  immoral  publication,  tending 
to  corrupt  the  mind  and  to  destroy  the  love  of  decency,  morality, 

1  Rex  V.  Topham,  4  T.  R.  126, 129.  also  Rex  ».  Woodfall,  I^offt,  776  ;  Rex  ». 

3  1    Gab.   Crim.   Law,  647;   2  Stark.  Lambert,  2  Camp.  398;  Rep.  v.  Collins, 

Slander,  160  et  seq.;  Beg.  v.  Drake,  11  9  Car.  &P.  456;   Reg.  v,  SoUivan,   11 

Mod.  78;  Rex  v.  Pain,  Comb.  358;  Rex  Cox  C.  C.  44. 
V.  Home,  Cowpb  672.  ^  U.  S.  v,  Hudson,  7  Cranch,  32 ;  ante, 


s  See  ante,  §911.  §938  (2). 

^  Aathorities  in  last  note  but   one; 
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and  good  order,  is  punishable  in  the  temporal  courts "  ^  of  Eng- 
land, and  in  the  common-law  criminal  tribunals  of  our  country.^ 
For  example,  — 

3.  infltancas.  —  An  obscene  book  ^  or  print,*  or  a  circular  adver- 
tising articles  to  prevent  conception  and  procure  abortion,^  is  a 
common-law  libel. 

4.  Analogous.  —  The  law  of  this  libel  seems  to  stand  on  the  like 
ground,  and  to  be  governed  by  like  rules,  with  that  of  the  exposure 
of  the  person  already  explained.^ 

§  944.  Ciroulation  by  Mail.  —  The  circulation  of  obscene  books 
through  the  mails  is  prohibited  by  act  of  Congress  J 

Til.    Verbal  Slander. 

§  945.  1.  Oral  and  Written  oompared. — The  law  deems  evil 
words  more  mischievous  wlien  written  and  published  than  when 
uttered  orally.®  So  that  the  principles  to  determine  the  indicta- 
bility  of  written  words  are  only  to  a  small  degree  applicable  to 
oral.     Still, — 

2.  Whether  Oral  indiotable.  —  In  reason,  and  not  without  author- 
ity, since  verbal  slander  is  actionable  when  uttered  to  the  injury 
of  one,  it  is  indictable  when  it  operates  to  the  detriment  of  the 
many,  or  public,  in  distinction  from  an  individual,  according  to 
the  principles  of  public  detriment  unfolded  in  the  preceding  vol- 
ume.^ It  is  upon  this  ground,  for  example,  that  the  same  nui- 
sance which  is  actionable  when  it  disturbs  a  single  person  is 
indictable  when  it  affects  the  public.^^    Beyond  which, — 

§  946.  1.  Under  Other  Names  indiotable.  —  In  undisputed  au- 
thority, various  forms  of  oral  words  are  indictable  when  called  by 
some  other  name  than  slander.     Thus, — 

2.    Blasphemy  —  ChaUenge    to    Dael  —  Obaoenity.  —  We   have 

seen  ^^  that  oral  blasphemy  is  a  crime ;   also  an  oral  challenge 


^  2  Stark.  Slander,  155. 

2  C.  V.  Holmes,  17  Mass.  336;  C.  v. 
Sharplefls,  2  S.  &  R.  91;  BeU  v.  S.  1 
Swan,  Tenn.  42.  See  Ex  parte  Slattery, 
3  Pike,  484.  And  see  S.  v.  Appling,  25 
Mo.  315,  69  Am.  D.  469;  Barker  v.  C.  19 
Pa.  412 ;  P.  p.  Hallenbeck,  2  Abb.  N.  Cas. 
66 ;  Willis  v.  Warren,  1  Hilton,  590 ;  C. 
tf.  Dejardin,  126  Mass.  46,  30  Am.  R.  662. 

*  C.  V.  Holmes,  17  Mass.  336;  Rex  v. 
Curl,  2  Stra.  788,  overruling  Reg.  v.  Read, 
U  Mod.  142. 
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*  C.  V.  Sharpless,  2  S.  ft  R.  91,  7  Am. 
D.  632  ;  Dagdale  v.  Reg.  1  £Uis&B.435p 
16  Eng.  L.  &  Eq.  380. 

*  Halstead  v.  Nelson,  36  Hnn,  149. 

•  Vol.  I.  §  1125etseq. 

7  R.  S.  of  U.  S.  §  3878 ;  Stet.  1865,  c. 
89,  §  16, 13  Stats,  at  Large,  507. 
B  Bishop  Non-Con.  Law,  §  255,  258. 

•  Vol.  L  §  230  et  seq. 
M  Vol.  I.  §  235  (3),  236. 

"  Ante,  §  76  et  seq. ;   S.  v.  Steele,  3 
Heisk.  135. 
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to  fight  a  duel ;  ^  likewise  the  public  utterance  of  obscene  words.^ 
Again,  — 

8.  There  are  Contempts  of  Courts,  —  consisting  of  words  spoken 
to  the  judge  or  magistrate,  which,  we  have  seen,^  are  indictable. 
And  — 

4.  Under  Name  of  Slander.  —  In  various  cases,  the  broader  gen- 
eral doctrine  that  verbal  slander,  especially  against  magistrates, 
corporations,  and  the  like,  is  in  some  circumstances  indictable, 
appears  to  be  recognized.*    For  instance, — 

5.  Words  against  Grand  Jury.  —  The  words,  merely  spoken,  that 
'Hhe  last  grand  jury  that  presented  me  are  perjured  rogues,"  have 
been  adjudged  indictable.*    And  — 

6.  Words  sung  in  Street  —  An  information  was  maintained  for 
singing,  in  the  streets,  songs  reflecting  on  the  prosecutor's  chil- 
dren, with  intent  to  destroy  his  domestic  happiness.^    But  — 

7.  Contrary  Doctrine.  —  There  are  seemingly  contrary  cases, 
holding  the  like  words  not  to  be  punishable ;  and  some  go  far 
to  indicate  that  no  words  are  alone  indictable  as  mere  slander, 
but  they  must  have  some  other  foundation  on  which  the  crime 
involved  in  the  uttering  of  them  may  rest."^    Plainly, — 

8.  Actionable  distinguished.  —  Not  all  actionable  words  are  in- 
dictable ;  as,  while  a  civil  suit  will  lie  for  verbally  calling  a  man 
a  thief,  an  indictment  will  not.^ 

§  947.  In  Principle,  —  first,  not  all  spoken  words  are  indict- 
able, which  would  be  if  written ;  secondly,  in  some  circumstances, 
some  spoken  words  are  indictable.  As  to  the  first  proposition, 
reference  need  only  be  made  to  the  rules  governing  the  civil  suit 


1  Vol.  I.  I  540  (I).  And  see  ante, 
§  313. 

*  Ben  V.  S.  1  Swan,  Tenn.  42;  S.  v. 
Appling,  25  Mo.  315,  69  Ann.  D.  469; 
Barker  v.  C.  19  Fa.  412;  S.  v.  Barham, 
79  N.  0.  646 ;  S.  v.  Browington,  84  N.  C. 
783. 

*  Ante,  §  265,  266. 

*  Vol.  I.  §  470  (1),  540  (4),  591  (4); 
Rex  V.  Baker,  1  Mod.  35 ;  Reg.  v.  Nnn,  10 
Mod.  186, 187 ;  Rex  r.  Darbj,  3  Mod.  139, 
Comb.  65 ;  AnonjmoiiB,  Comb.  46 ;  Reg. 
V.  Taylor,  2  Ld.  Raym.  879.  See  also  2 
Stark.  Slander,  194-197,  208,  220,  221 ; 
Ex  parte  Marlborongh,  5  Q.  B.  955,  1 
New  SesB.  Cas.  195, 13  Law  J.  v,  s.  M.  C. 
105,  8  Jot.  664.    See  Rex  v.  Penny,  1  Ld. 


Raym.  153 ;  Reg.  i;.  Rea,  17  Jr.  Com.  Law, 
584. 

«  Rex  i;.  SpiUer,  2  Show.  207,  210. 

«  Rex  V.  Benfield,  2  Bar.  980. 

^  Rex  r.  Weltje,  2  Camp.  142 ;  Reg.  v, 
Langley,  3  Salk.  190,  2  Ld.  Raym.  1029  ; 
Reg.  v.  Rogers,  7  Mod.  28 ;  Hex  v.  Bar- 
ford,  I  Vent.  16;  Rex  v.  Wrightson,  11 
Mod.  166;  Rex  v.  Walden,  12  Mod.  414; 
Ex  parte  Chapman,  4  A.  &  £.  773 ;  Rex 
p.  Pocock,  2  Stra.  1157,  7  Mod.  310;  Reg. 
V.  Shaftow,  11  Mod.  195;  Rex  v.  Leafe, 
Andr.  226 ;  Rex  o.  Bear,  2  Salk.  417 ;  8.  o. 
nom.  Rex  v.  Beare,  1  Ld.  Raym.  414,416. 
So  laid  down  in  Missoari,  S.  e;.  Wakefield, 
8  Mo.  Ap.  11. 

s  Rex  V.  Freake,  Comb.  13. 
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for  oral  slander.  In  this  suit,  something  more  must  be  shown  of 
the  words  than  that  they  would  be  actionable  if  written ;  and 
plainly  the  rule  could  not  be  drawn  more  tight  in  criminal  juris- 
prudence. As  to  the  second  proposition,  to  say  that  in  no  circum- 
stances will  the  criminal  law  bridle  the  tongue,  is  to  give  this 
member  too  great  freedom  to  be  tolerated  in  a  civilized  com- 
munity. Suppose,  for  instance,  a  man  should  make  it  his  business 
to  go  through  a  principal  street  in  a  large  city,  telling  infamous 
false  tales  of  every  one  whose  name  he  could  get,  —  becoming  a 
common  bearer  of  this  kind  of  scandal,  —  it  would  be  a  reproach 
to  the  law  not  to  curb  the  nuisance.^ 

IV.   Remaining  and  Connected  QueBtioM. 

§948.  1.  MiBdemeanor  —  FanUhmant.  —  Libel  is  misdemeanor,' 
punishable  as  pointed  out  in  the  preceding  volume.'    And  — 

2.  Partlolpants  —  in  misdemeanor,  we  have  seen,^  are  all  prin- 
cipal offenders.  Thus,  '^  if  one  repeats  and  anotlier  writes  a  libel, 
and  a  third  approves  what  is  writ,  they  are  all  makers."^ 

§  949.  1.  Attempt.  —  We  have  already,  in  this  chapter,  con- 
sidered how  the  doctrine  of  attempt  is  applied  in  libel.®  Within 
this  doctrine,  the  transmission  of  a  sealed  letter,  containing  libel- 
lous matter,  is  indictable.^    It  is  an  attempt  to  publish  the  libel. 

2.  .  Saoh  Several  Copy  —  of  a  published  libel  is,  within  limits 
not  very  distinctly  appearing  in  the  cases,  itself  a  separate  libel, 
subjecting  the  publisher  to  a  distinct  indictment.'  In  reason,  and 
by  the  analogies  of  the  criminal  law,  if  one  should  deliver  to  an- 
other a  package  containing  a  dozen  copies  of  a  libel,  with  no  ex- 
pectation that  they  should  be  distributed,  he  would  commit  only 
one  offence.  But  if  he  should  deposit  in  the  posttoffice,  though  at 
one  time,  a  thousand  copies  directed  to  as  many  individuals,  the 
post-office  employees  would  be  his  innocent  agents  in  distributing 
them,  and  the  publishing  thus  of  each  copy  would  be  a  separate 
crime. 

1  And  Bee  Vol.  I.  §  472-478,  539.  Rex  v.  Paine,  5  Mod.  163,  167;   Rex  v. 

«  1  Hawk.  P.  C.  Curw.  ed.  p.  547,  §  21 ;  Bear,  Carth.  407,  408 ;  Rex  v.  Wiilianis,  2 

Rex  V   Dangerfleld,  3  Mod.  68 ;  Case  de  Camp.  646 ;  Reg.  v.  Cooper,  1  Cox  C.  C. 

Libellis  Famosis,  5  Co.  125.  266. 

*  Vol.  I.  §  940  et  seq. ;  Rex  v.  Benfleld,         «  Ante,  §  926,  927. 

2  Bur.  980,  985.  7  HodgeH  v.  S.  5  Hnmph.  112. 

*  Vol.  I.  §  685-689,  705.  »  Rex  v.  Carlile,  3  B.  &  Aid.  161 ;  8.  c 

*  Reg.  i;.  Drake,  Holt,  425.    And  Bee    nom.  Rex  v,  Carliide,  I  Chit  451. 
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CHAPTER  XXVni. 

LOBD'S  DAT,  OB  THE  CHBISTIAN  SABBATH. 

§  949  a.  Intzodaction. 
950-952.    In  General  of  the  Offence. 
953-964.    By  what  Acts,  under  Various  Statates. 

965.  Repetitions  amounting  to  Nuisance. ' 
966, 967.  Connecting  Other  Offences  with  this. 
968-970.    Remaining  and  Connected  Questions. 

Oanatdt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  812-818;  Dir. 
&  F.  §  661-671.  For  the  doctrine  of  Sunday  Contracts,  Bishop  Con.  §  536-546,  1488 ; 
Sunday  Torts,  and  the  like,  Bishop  Non-Con.  Law,  §  62-64,  209,  464,  685,  1083,  1168. 
And  for  various  questions  consult  the  indexes  to  this  series  of  books. 

§  949  a.  How  Chapter  divided.  —  We  shall  consider,  I.  In  Gen- 
eral of  the  Offence ;  II.  By  what  Acta  Particular  Statutory  Pro- 
visions are  violated;  III.  Repetitions  amounting  to  Nuisance; 
lY.  Connecting  Other  Offences  with  this;  V.  Remaining  and 
Connected  Questions. 

I.  In  General  of  the  Offence. 

§  950..  1.  Common  haw,  —  It  is  shown  in  other  connections  that 
only  to  a  limited  degree  is  the  violation  of  the  Lord's  Day,  or 
Sabbath-breaking,  punishable  at  the  common  law,^  —  a  question 
not  needing  further  elucidation  in  this  chapter. 

2.  Statutes,  —  English  and  American,  from  early  dates  down- 
ward, have  in  somewhat  varying  terms  made  such  violation 
indictable.^ 

8.  Why  ?  —  We  saw,  in  the  first  volume,®  on  what  principle  the 
law,  whether  statutory  or  common,  enjoins  on  the  whole  commu- 
nity the  setting  apart — for  rest,  or  for  worship,  or  for  both  —  of 
one  day  in  seven ;  and  we  saw  that  though  most  people  deem  the 
repose  of  the  Sabbath  to  be  of  divine  injunction,  pertaining  to 

1  Vol.  I.  §  499  and  note ;  Crim.  Pro.         »  Bishop  Con.  §  587. 
n.   §  812,   Bishop  Con.  §  536  ^   Rex  t^.         *  Vol.  L  §  499  and  note. 
Brotherton,  1  Stra.  702,  1  Taont.  133. 
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the  department  of  religious  duty,  yet,  whether  so  or  not,  still  the 
thing  itself  is  of  the  highest  consequence  to  man  in  all  his  inter- 
ests, even  those  which  are  physical  and  material.  Therefore  the 
violation  of  the  Lord's  Day,  or  the  Sabbath,  or  the  First  Day  of 
the  Week,  —  different  terms  to  signify  the  same  thing,  —  is  prop- 
erly made  punishable.    Yet — 

§  951.  1.  ConBtltatiozial.  —  Plain  though  this  proposition  is,  it 
has  been  agitated  whether  enactments  against  Sabbath-breaking  are 
not  repugnant  to  those  constitutional  provisions  which,  in  most  of 
our  States,  secure  to  the  people  freedom  of  worship  and  the  rights 
of  conscience.  Thus,  in  Pennsylvania :  ^^  All  men  have  a  natural 
and  indefeasible  right  to  worship  Almighty  God  according  to  the 
dictates  of  their  own  conscience ;  no  man  can,  of  right,  be  com- 
pelled to  attend,  erect,  or  support  any  place  of  worship,  or  to 
maintain  any  ministry,  against  his  consent.  No  human  authority 
can,  in  any  case  whatever,  control  or  interfere  with  the  rights  of 
conscience;  and  no  preference  shall  be  given  by  law  to  any 
religious  establishment  or  modes  of  worship."  But  this  pro- 
vision is  held  not  to  be  violated  by  laws  and  their  enforcement 
against  Sabbath-breaking.^  A  like  doctrine  prevails  in  Arkansas,' 
in  Indiana,^  in  California,*  in  Louisiana,^  in  West  Virginia,*  in 
Texas,^  in  Missouri,^  and  in  Massachusetts.^  It  prevails  also  in 
New  York,  where  moreover  it  has  been  held  that  a  statute  for- 
bidding theatres  to  be  opened  on  Sunday  does  not  "  deprive  the 
actor  of  his  property,"  which  are  the  words  of  the  Constitution, 
though  it  prohibits  what  may  be  the  most  profitable  use  of  the 
theatre.^^ 

2.  Further  of  Reasons.  —  The  institution  of  the  Sabbath,  as  a 


1  Specht  V.  C.  8  Pa.  312,  49  Am.  D. 
618. 

s  Shover  v.  S.  5  Eng.  259. 

*  Voglesong  i;.  S.  9  Ind.  112;  Foltz  r. 
S.  33  Ind.  215;  Scblit  v.  S.  31  Ind.  246. 

*  £x  parte  Andrews,  18  Cal.  678;  Ex 
parte  Bird,  19  Cal.  ISO.  Bnt  see  Ex  parte 
Newman,  9  Cal.  502. 

*  8.  V,  Orleans  Judge,  39  La.  An.  132. 
«  S.  ».  Baltimore,  &c.  Rid.  24  W.  Va. 

783,  49  Am.  R.  290. 

7  Gabel  r.  Houston,  29  Tex.  335 ;  Bohl 
V.  S.  3  Tex.  Ap.  683. 

>  S.  V.  Ambs,  20  Mo.  214. 

*  C.  V.  Has.  122  Mass.  40. 

10  Lindenmoller  v.  P.  33  Barb.  548 ; 
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Nenendorff  v.  Dnryea,  69  N.  Y.  557,  25 
Am.  R.  235.  Saturday.  —  In  Masaacha- 
setts,  a  statute  prohibiting  the  om  of 
bowling-alleys  after  six  o'clock  Saturdaif 
afternoon  was  adjudged  constitntioDal. 
Said  the  court :  "  It  is  dearly  within  the 
power  of  the  legislature  to  make  police 
regulations  as  to  the  hours  and  modes  of 
occupying  places  of  amusement,  so  as  to 
make  their  use  consistent  with  the  peace 
of  the  community.  The  reason  which  in- 
duced the  legislature  to  make  it  penal  to 
suffer  any  persons  to  play  after  certain 
hours  in  the  evening  are  not  for  us  to  in- 
quire into."    C.  V.  Colton,  8  Gray,  4S8. 
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day  of  repose  from  worldly  labor,  while  dear  to  him  who  reveres 
it  for  its  divine  origin,  has  to  the  statesman  and  jurist  a  signifi- 
cance of  a  diflEerent  sort.  Viewed  as  a  civil  regulation,  it  is 
the  corner-stone  of  public  morality  and  happiness.  And  though 
the  law  should  not  foster  one  sect  in  religion  at  the  expense  of  the 
others,  or  even  at  the  expense  of  him  who  conscientiously  rejects 
all  current  forms,  still  it  should  not  cast  off  a  thing  beneficial  to 
the  entire  community  Bini[)]y  because  the  majority  of  the  |>cople 
believe  it  to  be  not  only  good,  but  likewise  sanctioned  by 
religion.' 

§952.  1.  Mnnldpttl  Ordlnaucea,  —  or  by-laws,  which  in  some  of 
the  States  are  permitted  to  have  an  effect  concurrent  with  tlie 
statutes  and  in  others  not,''  have  more  or  less  regulated  the  ob- 
servance  of  the  Lord's  Day.  But  the  minuter  expositions  of 
them  are  not  required  herc.^ 

2.  Inteimtata  ComiiMrM.  —  Whether  a  by-law  or  statute  forbid- 
ding the  transportation  of  merchandiflc  on  the  ways  of  commerce 
on  the  Lord's  Day,  wheu  in  transit  from  State  to  State,  is  un- 
constitutional as  an  interference  with  commerce,  is  a  question 
probably  not  yet  decided  by  the  Supreme  Court  of  the  United 
States.  The  West  Vii^nia  Court  lias  on  careful  consideration 
adjudged  it  not  to  be,*  and  some  inferior  courts  in  New  York 
have  held  the  contrary,'  It  is  believed  that  if  Congress  should 
deem  Sunday  transportation  essential  to  interstate  commerce,  it 
might  constitutionally  free  it  from  this  restraint  of  the  States. 
Bat  while  it  has  not  done  so,  no  good  reason  appears  why  a  State 
may  not  require  it  to  rest  with  the  other  activities  on  that  day,  aa 


'  "I(."iaid  Fenner,  J.  inthelxmiimnn 
Court,  "the  object  of  this  Isw  wcrr  (n 
compel  the  otwervance  of  Sondsy.  ns  n 
Rlii^oDR  iaatitiit[(«,  becaOM  it  id  the 
Chriftian  Sabbatb,  to  be  kept  hul}  iin^U'r 
tbe  ordinances  of  the  Chrtitian  r'l'::i'»i, 
weshonld  oot  hesitate  in  declarliiL:  ii  lo 
be  violative  of  the  above  coniilinri'iNi! 
prohibitiop.  It  would  liolate  equ.'illi  i>ii' 
religioDB  liberty  of  the  Chriitian.  tin'  ■\--w, 

and  the  in fldet.  none -nf  whom  can  I >rit- 

pelled  bj  law  to  compty  with  any  im  i>^y 
teligioua  obterraDce,  nhether  it  iUK'ril:< 
*rith  his  faith  and  conicience  or  not. "  IS. 
>.  Orleans  Jadge,  39  La.  An.  133,  136. 

■  Stat.  CTimea,  j  33.  34. 

■  McPhenoD  d.  Chebanje,  lU  lU.  4e, 


55  Am.  R.  HS7;  Ctaiidock  v.  S.  18  Tex. 
Ap.  567  (overruleci  in  Flood  c,  S.  19  Tex. 
Ap.  584):  IlothMhild  I'.  Darien,  68  Oh. 
503;  Johnson  i-.  Croydon,  16  Q.  B.  D. 
708 ;  Hntfumith  v.  I".  S  Colo.  176,  54  Am. 
R.  SSO :  S.  B.  Lttngaton,  S8  N.  C.  69S ;  Can- 
ton ('.  Niat,  9  Ohio  St.  439;  I'iqaa  u.  Zim- 
mprlid,  35  Ohio  .It.  507;  H.v.  Bott,31  La. 
An.663,MAm.R.22i;  Gabelu. Houston, 
29  Tex.  3,15. 

*  S.  1'.  Baltimore,  fie.  Hid.  24  W.  Va. 
78-3,  49  Am.  R.  390.  See  S.  f.  Norfolk, 
&e.  Hill,  33  W.  Va.  440. 

»  JJinanioro  r.  New  York  Police  Board, 
12  Abb,  N.  Cfis.  436;  Adams  ExpreBS  v. 
Board  ut  Toli™,  65  How.  I'r.  72. 
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it  mav  and  does  limit  the  speed  of  cars  in  particular  places  on 
every  day,  under  its  police  powers.^ 

II.   By  what  Acts  Particular  StattUory  Provisions  are  violated. 

§  953.  1.  The  Temw  of  tlie  Statates  —  are  not  entirely  uniform ; 
but  generally  they  provide,  in  varying  words,  against  the  doing  of 
ordinary  labor  or  business  on  the  Lord's  Day,  and  they  except  from 
this  provision  works  of  necessity  and  charity.    Hence,  — 

2.  Inhibition  and  Exception.  —  A  Sunday  transaction,  to  be  in- 
dictable, must  be  within  the  general  inhibition,  and  it  must  not  be 
within  the  exception.  Lacking  either,  it  is  not  within  the  statute. 
Let  us  first  look  at  — 

§  954.    The  Main  Inhibition :  — 

1.  Varying  in  Form,  —  in  the  different  States,  it  is  substantially 
one  in  meaning.    Thus,  — 

2.  "  Common  Labor  **  —  (Trading  —  Contraoting).  —  The  words  in 
some  of  the  States  are  "  common  labor."  *  They  are  held  to  include 
*^  trading,  bartering,  selling,  or  buying  any  goods,  wares,  or  mer- 
chandise." ^  Thus,  the  making  of  a  promissory  note  on  Sunday 
was  in  Indiana  adjudged  to  be  "common  labor,"  rendering  it 
void.^  But  in  Nebraska,  the  contrary  is  held  of  a  Sunday  con- 
tract.'^ It  is  unsettled  whether  the  mere  selling  of  two  cigars  is 
**  common  labor,"  where  such  is  not  the  defendant's  avocation.* 
If  within  his  usual  avocation,  it  is  an  offence  to  sell  on  the  Lord's 
Day  a  single  cigar,^  or  "  two  quarts  of  beer."  * 

3.  "  Ordinary  Calling."  —  It  was  in  Georgia  held  that  a  promis- 
sory note  made  on  Sunday,  but  not  within  the  "  ordinary  callings  " 
of  the  party,  is  not  void  under  the  Statute  of  1762.® 

4.  The  Words  "  Work  or  ServUe  Labor "  —  were  in  New  York 

held  to  be  violated  by  an  agreement  to  publish  an  advertisement 
in  a  Sunday  newspaper,  barring  a  suit  to  recover  the  price.^*  In 
another  New  York  case,  Ingraham,  P.  J.,  said  :  The  statute  "  pro- 
hibits work  or  servile  labor,  and  the  exposure  to  sale  of  mer- 


1  Compare  with  post,  §  960  (I). 

9  Bishop  Con.  §  539. 

'  Cincinnati  v.  Rice,  15  Ohio,  225.  See 
Bloom  V.  Richards,  2  Ohio  SL  387 ;  SeUers 
i;.  Dngan,  18  Ohio,  489. 

*  Reynolds  v.  Stevenson,  4  Ind.  619. 

A  lloaacek  v.  Keobler,  5  Neb.  355. 

«  Wetzler  w  S.  18  Ind.  416.  See  Dmiy 
V.  Defontaine,  1  Taunt.  131 ;   Soarfe  v. 

654 


Morgan,  4  M.  &  W.  270,  1   Horn  &  EL 
292,  Carver  v.  S.  69  Ind.  61,  35  Am.  R. 
205 ,  Anonymoas,  12  Abb.  N.  Cas.  458 ; 
Mueller  t;.  S.  76  Ind.  310,  40  Am.  R  245. 
7  Foltz  V.  S.  33  Ind.  215. 

*  Eitel  p.  S.  S3  Ind.  201,  criticising 
Wetzler  v.  S.  supra. 

*  Sanders  r.  .Johnson,  29  6a.  5S6w 
^^  Smith  V.  Wilcox,  25  Barb.  341. 


cuap.  xsvin.]     Loiiy'^  day,  or  cueisti.i\  sahbath.  §  ?5G 

cliandisc,  except  certain  articles  of  ioud.  JLiking  a  conti'act  or 
agrcemeut  is  not  forljidcleii."  Tliercforc  it,  was  .'vdjiidiri'd  that 
a  lieiiyvolunt  society  nii^ilit  lawfully  hold  its  luihiiirss  iiK'cliiifrs 
and  trauartct  ita  biisiiiess  on  Sunday.' 

5.  "Worldly  Employment"  —  (Driving  Omnibuai. — ^lu  iVtmsvl- 
Tauia,  thfi  drivinir  of  an  oumibun,  as  :x  }iuhlic  eouvcyaiici.',  i.s  licld 
to  he  a  '■  wui'ldly  emjiloyinent."  nut  hiwful  on  tlnw  day.- 

§  [f">5.  1.  On  Other  GroundH  Unlawful.  —  We  shiill  hy-and-by 
Bce^  that  an  act  nmy  viulate  both  tlie  Sunday  law  and  ynolher 
proviHion  either  of  the  cummoii  or  statutory  law.  But  in  mailer 
of  iiitcr[>rctation  of  the  statnte, — 

2.  Gamiug, —  it  was  held,  cannot  be  deemed  "common  labor," 
or  one's  '"uanal  avocation."  f'or,  said  rfiivison,  J.,  it '"  is  ;in  nf- 
fonee  defined  by  stalulory  law — it  is  a  crinnnal  act  —  flu-  doiuy 
of  which  on  any  day  of  the  week  is  forbidden  ;  and  it  sci'm.s  (o  na 
that  an  act  thus  forbidden  c;innot  be  lie!d  Lo  he  an  act  of  eoinmon 
labor  or  of  Uf^iial  avoc;il  ion."  ^     I'.ut  — 

3.  Liquor -Belling,  —  whun  not  foi'binlilrn  by  any  slatiilf.  rnny  be 
one's  "  usual  avoralion."     'rhoi-eii|"in  a  si;iiiit('  jirobibiiitiL'  "  c^mi- 

liriiior.^ 

§  diilj.    "Labor,  BuBii.eas,  Wnik,"  —  L'lidtr  Ihese  words, — 

1.  Making  Will.  —  Tlie  rxt.TOtiou  nt  a  will  un  I  lie  l.nrd's  Hay  is 
not  inebided,  thiTcfuiv  tbe^ill  is  n<d  \uid,  Nulrvenllnuu- i"'r- 
taiuioi;  to  earlhly  aClairs  is  "  labitr,  bii-.itii^^,  ur  wmk."  For 
fnrtJier  (.xnm|i]c,— 

2,  Marrying.  ^ '■  \  nuitraet  "1  ni;iri'i;i|^'i'."  ^;ltl|  ;i  Iviiriu'd  ]iu\-j-i\ 
*'is  a  iiuroly  civil  eniilnid.  .  ,  .  Vrt  no  ..m-  ^^  .^uM  o.)i(>i,.i  lliaf, 
it  wonid  lie  unlawful  bir  :>  civil  ni:iLnslr:ili'  j.i  n>iii|.Ii'lc  tin'  vxrcil- 
tion  of  Rucli  a  eotitraci  by  jiiJLiiu'j'  [Kii'tirs  In  iiial  iiiiinii\  on  llie 
Salibath.  or  that  a  ■•outran  of  m;irrin;iv  Milnvd  inlo  b.bov  and 
BolemniKcd  iiy  tt  ni:i;:istriilr  would  \,v  invalid  lir(.'aiisc  tlic  in'l  was 
done  on  tlio  Lord's  I'av."''     IJul  — 
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8.  Jonraeying  to  a  Market  —  on  the  Sabbath,  to  be  ready  to 
supply  customers  on  Monday  morning,  is  within  these  statutory 
terms.^ 

§  956  a.  1.  Shooting.  —  To  shoot  a  dog  wantonly  and  mis- 
chievously on  Sunday  is  to  ^'  engage  in  shooting,  hunting,  gam- 
ing," &G.  For  this  inhibition  ^^  does  not  imply  that  the  shooting 
should  be  repeated.    One  act  is  enough."  ^ 

2.  Playing.  —  A  statute  prohibiting  Sunday  "  shooting,  huntii^, 
fishing,  playing,  &c.,  and  all  noise  disturbing  the  peace  of  the 
day,"  was  held  not  to  be  violated  by  a  noiseless  game  of  ball 
played  by  three  men  on  private  grounds.^ 

8.  Sporting.  —  Pleasure^d riving  on  the  public  highways  on  Sun- 
day is  not  unlawful  as  "  sporting,"  within  a  prohibiting  statute.* 

§  957.  1.  Bmployment  of  Like  COass.  —  It  is  explained  in  ^^  Stat- 
utory Crimes  "  *  that  when  29  Car.  2,  c.  7,  §  1,  forbade  any  "  trades- 
man, artificer,  workman,  laborer,  or  otJier  person  whatsoever,"  to 
exercise  his  ordinary  calling  on  the  Lord's  Day, — 

2.  Farmer.  —  This  was  held  not  to  extend  to  a  farmer;^  be- 
cause it  could  do  so  only  by  force  of  the  words  "  any  other 
person  whatsoever,"  and  these  are  limited  in  construction  to  per- 
sons of  like  classes  with  those  specifically  enumerated.  The  like 
interpretation  is  applied  in  various  other  particulars.^    And  — 

§  958.  1.  Evident  Meaning.  —  In  broader  terms,  these  statutes 
are  to  be  so  construed  as  not  to  make  acts  criminal  which  plainly 
they  were  not  meant  to  prohibit.®    Therefore  — 

2.  Baking.  —  By  construction  of  the  statute  just. mentioned,  the 
baking  of  pies  and  puddings  for  dinner  on  Sunday  was  held  not  to 
be  prohibited,  but  otherwise  of  the  baking  of  bread  by  a  baker  in 
the  ordinary  course  of  his  business.^    And  — 


^  Jones  V.  Andover,  10  AUen,  18. 

3  Smith  V.  S.  50  Ala.  159. 

»  P.  V.  Dennin,  35  Hun,  327. 

4  Nagle  u  Brown,  37  Ohio  St.  7. 
^  Stat.  Crimes,  §  245. 

*»  Reg.  V.  Clewofth,  4  B.  &  S.  927. 

7  Bennett  v.  Brooks,  9  Allen,  118. 

«  Stat.  Crimes,  f  231-240. 

9  Rex  V.  Younger,  5  T.  R.  449 ;  Rex 
V.  Cox,  2  Bar.  785.  Hawkins  observes: 
"  It  is  said  to  have  been  agreed  by  the 
conrt  that  an  indictment  will  lie  on  this 
statute  [29  Car.  2,  c.  7]  against  a  baker 
for  baking  loaves  of  bread  or  rolls  on  the 
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Lord's  Day  in  the  usual  way  of  his  trade, 
because  that  is  not  a  work  of  necessity ; 
but  that  it  will  not  lie  for  baking  pud- 
dings, pies,  or  meat  for  dinners ;  for  the 
Sabbath  is  more  likely  to  be  generaUy  ob> 
served  by  a  baker  staying  at  home  to  bake 
the  dinners  of  a  number  of  families,  than 
by  his  going  to  church,  and  those  families 
or  their  servants  staying  at  home  to  dress 
dinners  for  themselves;  and  this  sort  of 
exercise  of  a  trade  not  only  falls  within 
the  exception  of  '  works  of  necessity  and 
charity,'  but  is  also  within  the  proviso,  as 
being  for  this  purpose  a  cook's  shop ;  it 
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3.  Driving  to  Choroh.  —  It  was  iu  Pennsylvania  adjudged  no 
violation  of  the  Act  of  22d  April,  1794,  for  a  hired  domestic  ser- 
vant to  drive  his  employer's  family  to  church ;  ^  while  yet,  as  we 
have  seen,^  the  driving  of  an  omnibus,  as  a  public  conveyance,  is 
held  in  the  same  State  to  be  unlawful.^ 

4.  Bhaving  Cnstomani.  —  Doubtless,  in  like  manner,  it  would  not 
be  unlawful  for  a  private  barber  to  shave  his  master  on  Sunday ; 
and  probably  in  other  circumstances  —  as,  where  one  shaves  an 
aged  and  infirm  man,  who  cannot  shave  himself,  in  his  own  house 
on  Sunday  *  —  the  shaving  does  not  violate  the  Lord's-Day  statute. 
But  in  England  ^  and  generally  in  our  States,^  whenever  the  ques- 
tion has  arisen,  it  has  been  adjudged  a  violation  of  the  statute  for 
a  barber  on  Sunday  to  keep  open  shop  and  shave  customers  in  the 
ordinary  way,  or  the  question  of  the  necessity  of  a  shaving  has 
been  submitted  to  the  jury.^  In  reason,  as  by  the  habits  of  the 
community,  shaving,  which  a  large  proportion  of  the  people  who 
resort  to  it  perform  every  day,  is  a  part  of  the  toilet  deemed  essen- 
tial to  fit  one  for  an  appearance  in  public,  it  cannot  violate  the 
statute  for  a  man  on  Sunday  to  shave  himself.  Then  why  should 
it  for  another  man  to  shave  him  when  his  habit  is  not  to  shave 
himself  ?  Gutting  hair  may  be  different,  for  that  is  not  by  any- 
body deemed  a  necessary  work  for  every  day. 

§  958  a.  The  Result,  —  under  the  statutes  as  they  appear  in 
most  of  our  States,  is  that  in  the  absence  of  an  excusing  neces- 
sity, or  of  an  exception  in  the  statute  covering  the  case,  it  is  an 
offence  to  enter  into  any  sort  of  contract  on  Sunday,®  or  to 
perform  any  ordinary  labor ,•  or  to  do  any  of  the  other  things 
pointed  out  in  the  preceding  sections.     But  — 

§  959.   Statutory  Exceptions :  — 

1.   '"97orks  of  NeoeMity  and  Charity"  —  are  commonly,  by  ex- 


being  as  reasonable  that  a  baker  shonld 
bake  for  the  poor,  as  that  a  cook  should 
roast  or  boil  for  them."  I  Hawk.  P.  C. 
Cnrw.  ed.  p.  360,  §  8. 

>  C.  V.  Nesbit,  34  Pa.  398. 

2  Ante,  §  954  (5). 

»  See  also  Scully  v.  C.  35  Pa.  511. 

*  Stone  V.  Graves,  145  Mass.  353. 

*  Phillips  V.  Innes,  4  a.  &  F.  234. 

*  C.  V.  Jacobus,  1  Leg.  Gaz.  Rep.  491 ; 
S.  9.  Frederick,  45  Ark.  347,  55  Am.  R. 
555 ;  C.  V,  Dextra,  143  Mass.  28. 

T  Edgerton  v.  S.  67  Ind.  588,  33  Am. 


R.  110;  Ungericht  r.  S.  119  Ind.  379, 12 
Am.  St.  419.  And  see  Stone  \\  Graves, 
supra. 

8  Stewart  v,  Davis,  31  Ark.  518,  25 
Am.  R.  576,  Smith  v.  Rollins,  11  R.  L 
464;  Whelden  v.  Chappel,  8  R.  I.  230; 
Schneider  v.  Sansom,  62  Tex.  201, 50  Am. 
R.  521 ;  Meyer  w.  S.  13  Vroom,  145 ;  Al- 
brecht  ».  S.  8  Tex.  Ap.  313 ;  Elkin  t;.  S. 
63  Missis.  129;  TiUock  v.  Webb,  56  Me. 
100. 

»  Edgerton  v,  S.  67  Ind.  588,  33  Am. 
R.  110. 
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press  words,  excepted  out  of  the  operation  of  these  statutes,  so 
that  they  may  be  lawfully  done  on  Sunday.    Now, — 

2.  Meaning  of  "  Neoesaity;'  **  Charity."  —  The  ^'  necessity  "  is  not 
absolute  and  physical ;  ^  though  such  will,  of  course,  suffice.  It 
would  excuse  the  act  without  the  aid  of  the  statutory  exception.^ 
But  the  exception  is  believed  more  particularly  to  refer  to  an 
economic  and  moral  necessity .•  "Charity,"  joined  to  the  word 
"  necessity,"  more  particulai'ly  refers  to  the  good  deeds,  done  by 
one  to  another,  which  religion,  humanity,  the  social  status  of  the 
people,  or  the  moral  behests  prompt  to  and  approve.*  The  two 
words  thus  connected  doubtless  mollify  each  other  in  the  con- 
struction.   To  particularize, — 

8.  "Waate  of  Property,  Ao. :—  Work  to  prevent  a  great  waste  of 
property,  or  great  inconvenience  to  the  public,  comes  within  this 
exception.*    For  example, — 

4.  Saving  Sap.  —  One  having  a  maple-sugar  orchard  may  gather 
and  even  boil  his  sap  on  Sunday,  when  he  cannot  otherwise  pre- 
vent its  waste.^    So,  — 

5.  Malting  Barley.  —  It  takes  ten  days  to  malt  barley.  "  After 
four  days,  the  barley  is  drawn  on  a  kiln  to  dry ;  and,  while  there, 
it  must  be  turned  four  times  each  day  for  two  days ;  the  third, 
three  times,  when  it  is  out  of  much  danger."  And  this  turning 
of  it,  on  Sunday,  is  held  to  be  within  the  exception  of  the  statute, 
exempting  the  party  from  punishment.*^ 

6.  An  loe  Manufactory  —  cannot  be  closed  without  so  raising 
the  temperature  of  the  ice  that  from  twenty-four  to  thirty-six 


1  See  VoL  I.  §  35(V-S55 ;  post,  {  960 ; 
Ungericht  v.  8.  119  Ind.  379,  12  Am.  St. 
419;  Yonoski  v.  S.  79  Ind.  393,  41  Am.  B. 
614. 

3  Vol.  I.  §  54,  346-355,  824  (3). 

>  Edgerton  v.  8.  67  Ind.  588, 33  Am.  B. 
110,  112;  Hennersdorf  v,  S.  25  Tex.  Ap. 
597,  8  Am.  St.  448. 

*  Doyle  IT.  Lynn,  &c.  Hid.  118  Mbm. 
195,  197,  19  Am.  R.  431. 

^  Philadelphia,  &c.  Rid.  v.  Lehman,  56 
Md.  209, 40  Am.  R.  415;  Yonoski  v.  S.  79 
Ind.  393, 41  Am.  R.  614 ;  Manhattan  Iron 
Works  u.  French,  12  Abb.  N.  Cas.  446; 
Alexander  v.  Oshkoeh,  33  Wis.  277 ;  C.  v. 
Louisville,  &c  Rid.  80  Ky.  291, 44  Am.  B. 
475. 
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«  Whitcomb  v.  Oilman,  35  Vt  297 ; 
Morris  V,  8.  31  Ind.  189. 

f  Crocket  v,  S.  33  Ind.  416,  Ray,  C.  J. 
observing:  "In  Massachusetts,  in  C.  v. 
Knox,  6  Mass.  76,  as  early  as  the  begin- 
ning of  the  present  centnry,  Chief-Justice 
Parsons  recognized  the  principle  that'any 
labor  necessary,  by  which,  he  says,  'can- 
not be  understood  physical  necessity,'  but 
such  labor  as  is  necessary  to  accomplish  a 
lawful  object,  under  the  circumstances  of 
any  particular  case,  cannot  be  considered 
as  against  the  prohibition  of  the  statute. 
So  in  McGatrick  v,  Wason,  4  Ohio  St.  566, 
it  was  held  that '  the  necessity  may  grow 
out  of,  or,  indeed,  be  incidental  to,  a  par- 
ticular trade  or  calling.'  Clearly,  in  the 
case  in  judgment,  it  is  such  an  incident." 
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hours  will  be  required  to  reduce  it.  Therefore  the  keeping  of 
the  works  in  operation  on  Sunday  is  lawful  within  this  excep- 
tion in  the  statute.^    Also, — 

7.  Bhoeing  Stage-hones. — The  transportation  of  the  mails  being 
lawful  on  Sunday,  the  shoeing  of  the  horses  therefor  on  that  day 
may  be  a  work  of  necessity ,2  though  it  is  believed  not  to  be  such 
always  and  as  of  course.*    So, — 

8.  The  RepairlDg  of  a  Highway,  —  which  has  suddenly  become 
dangerous,  may  be  a  work  of  necessity  on  the  Lord's  Day.*    And  — 

9.  Preparing  Breakfast  —  for  a  family  is  a  necessity,  and  a 
maid-servant  may  lawfully  travel  Sunday  morning  to  be  ready 
therefor.^    On  the  other  hand, — 

10.  Gkithering  Sea- weed.  —  In  spite  of  the  doctrine  that  the 
saving  of  property  is  a  necessary  work  within  this  exception  of 
the  statute,^  it  is  held  in  Massachusetts  that  the  gathering  of 
sea-weed  at  ten  o'clock  of  a  Sunday  evening,  at  low  tide,  on  a 
secluded  beach,  docs  not  come  within  this  exception,  though  the 
sea-weed  is  in  danger  of  being  washed  away  and  lost  by  the  next 
flood-tide.7  We  may  doubt  whether  this  decision  will  be  followed 
universally.    Again,  — 


^  Hennendorf  v.  S.  25  Tex.  Ap.  597,  a 
Am.  St.  448. 

2  Nelson  v.  S.  25  Tex.  Ap.  599. 

*  Ante,  §  958  (4). 

*  Alexander  v,  Oshkosh,  33  Wis.  277. 

*  Croeman  v.  Lynn,  121  Mass.  301. 
^  Ante,  §  959  (3). 

^  C.  V.  Sampson,  97  Mass.  407,  Hoar, 
J.  observing:  "It  is  not  easy  to  give  a 
precise  rule  for  cases  of  this  kind,  some 
of  which  come  very  near  the  line.  The 
definition  which  has  been  given  of  the 
phrase  'works  of  necessity  or  charity,' 
that  it '  comprehends  all  acts  which  it  is 
morally  fit  and  proper  should  be  done  on 
the  Sabbath,'  may  itself  require  some  ex- 
planation. Save  Life,  Property,  pre- 
vent Sufterlnir.  —  To  save  life,  or  prevent 
or  relieve  suffering,  and  this  in  the  case 
of  animals  as  well  as  men ;  to  prepare 
needful  food  for  man  and  beast ;  to  save 
property,  as  in  the  case  of  fire,  flood,  or 
tempest,  or  other  unusual  peril,  —  would 
anquestionably  be  acts  which  fall  within 
the  exception.  But  it  is  no  sufficient  ex- 
cuse for  work  on  the  Lord's  Day  that  it 
is  more  convenient  or  profitable  if  then 


done  than  it  would  be  to  defer  or  omit 
it.  Jones  v.  Andover,  10  Allen,  18.  .  .  . 
Wreck.  —  If  a  vessel  had  been  wrecked 
upon  the  beach,  it  would  have  been  law- 
ful to  work  on  Sunday  for  the  preserva- 
tion of  property  which  might  be  lost  by 
delay.  Fish.  —  But  if  the  fish  in  the  bay 
or  the  birds  on  the  shore  happen  to  be 
uncommonly  abundant  on  the  Lord's  Day, 
it  is  equally  clear  that  it  would  furnish 
no  excuse  for  fishing  or  shooting  on  that 
day.  Whale.  —  How  it  would  be  if  a 
whale  happened  to  be  stranded  on  the 
shore,  we  need  not  determine.  Whether 
a  case  wholly  exceptional,  and  involving 
a  large  amount  of  accessible  value,  would 
require  any  modification  of  the  rule,  is 
not  now  in  question.  The  deposit  of  sea- 
weed upon  the  shore  by  the  waves,  if  not 
constant,  is  frequent.  It  is  not  property 
which  has  been  reduced  into  possession, 
and  afterward  been  exposed  to  loss  or 
hazard.  There  was  no  certainty,  or  strong 
probability,  that  equally  good  opportuni- 
ties of  gathering  it  would  not  often  recur 
on  other  days.  The  collecting  of  it  on 
the  beach  as  it  is  found  there  from  time 
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11.  Preventing  Stoppage  of  Mills.  —  The  same  coart  held  that 
the  clearing  out  of  a  wheel-pit,  to  prerent  the  stoppage  of  mills 
employing  many  hands,  is  not  a  work  of  **  necessity  or  charity,*' 
which  can  be  lawfully  done  on  the  Sabbath.^    And  —  . 

12.  Delivering  Flour  —  on  board  a  steamboat,  to  prevent  liabil- 
ity of  delay  inr  its  reaching  the  market,  by  reason  that  navigation 
may  be  closed  by  ice,  is  not  such  a  work  of  necessity  as  is  lawful 
on  Sunday .2 

§  960.  1.  Travemng  —  (The  Mails  —  Paaeenger).  —  In  the  time 
of  stage-coaches,  and  before  railroads  appeared,  it  was  held,  as  it 
would  be  now,  that  the  driver  of  a  coach,  carrying  the  United 
States'  mail  in  pursuance  of  a  contract  with  the  Postmaster- 
General,  does  not  violate  this  statute.  "  But,"  the  court  added, 
^^et  it  be  remembered  that  our  opinion  does  not  protect  travellers 
in  the  stage-coach,  or  the  carrier  of  the  mail  in  driving  about  anj 
town  to  discharge  or  to  receive  passengers;  and  much  less  in 
blowing  his  horn,  to  the  disturbance  of  serious  people  either  at 
public  worship  or  in  their  own  houses.  The  carrier  may  proceed 
with  the  mail  on  the  Lord's  Day  to  the  post-ofiSce ;  he  may  go  to 
any  public-house  to  refresh  himself  and  his  horses ;  and  he  may 
take  the  mail  from  the  post-office  and  proceed  on  his  route.  Any 
other  liberties  on  the  Lord's  Day  our  opinion  does  not  warrant."  * 
At  a  later  date,  the  majority  of  the  Kentucky  Court  held  it  to  be 
a  "  work  of  necessity  "  for  a  railroad  company  to  run  its  trains  ou 
Sunday  in  transporting  passengers  and  their  baggage  in  connection 
with  the  mail,  protecting  the  passengers  equally  with  the  managers 
of  the  road.  Said  Pryor,  J. :  "  Railroad  companies,  as  carriers 
of  passengers,  furnish  at  this  day  almost  every  accommodation  to 
the  traveller  that  is  to  be  found  in  the  hotels  of  the  country. 
His  meals,  as  well  as  sleeping  apartments,  are  often  furnished 
him ;  and  to  require  the  train,  when  on  its  line  of  travel,  to  delay 
its  journey  that  the  passenger  may  go  to  a  hotel  to  enjoy  the 

to  time  is  one  of  the  ordinary  branches  D.  705.    For  other  instances,  see  AnoDy* 

of  agricultural  labor."    p.  409,  410.    See  mons,  12  Abb.  N.  Cas.  458;  Mueller  v.  S. 

ante,  §  877.  76  Ind.  310.  40  Am.  B.  245;  Tillock  w. 

1  McGrath  v,  Merwin,  112  Mass.  467,  Webb,  56  Me,  100. 

17  Am.  H.  119.    To  the  like  effect,  Hamil*         *  C.  v.  Knox,  6  Mass.  76,  opinion   by 

ton  V.  Austin,  62  N.  H.  575.    Compare  with  Parsons,  0.  J.    And  see  U.  S.  v.  S&rt, 

cases  cited  ante,  §  959  (3);  Mace  v.  Put-  Pet  C.  C.  390;    Flagg  v.   Millbnry,    4 

nam,  71  Me.  238;  C.  v.  LouisviUe,  &c.  Rid.  Cush.  243.     See  also  Mnrraj  v.  C.    S-4 

80  Ky.  291,  44  Am.  R.  475.  Pa.  270. 

2  Pate  V.  Wright,  30  Ind.  476,  95  Am. 
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Sabbath,  where  the  same  labor  is  required  to  be  performed  for 
him  as  upon  the  train,  or  to  require  him  to  remain  on  the  train 
and  there  live  as  he  would  at  the  hotel,  would  certainly  not 
carry  out  the  purpose  of  the  law;  and  besides,  the  necessity 
for  reaching  his  home  or  place  of  destination  must  necessarily 
exist  in  so  many  instances  as  to  make  it  indispensable  that  the 
train  should  pursue  its  way.  So  of  the  trains  transporting  goods, 
merchandise,  livestock,  fruits,  vegetables,  &c.,  that  by  reason  of 
delay  would  work  great  injury  to  parties  interested."  ^ 

2.  other  Travelling.  —  The  "  necessity  "  for  Sunday  travelling,  to 
protect  it,  must  be  real,  not  fancied  ;  recognized  by  the  law,  not 
resting  merely  in  the  belief  of  the  party .^    Thus,  — 

3.  Change  of  Hours.  —  One's  travelling  to  solicit  a  change  ol. 
his  hours  of  labor  from  night  to  day,  that  he  may  sleep  better,  i» 
not  a  work  of  "  necessity  or  charity."  ^    But  — 

4.  Prooure  Medioine. — It  is  Otherwise  of  a  travelling  to  procure, 
medicine  for  a  sick  yet  convalescent  child.*    So  — 

5.  Adminiaterlng  to  the  Sick  —  on  Sunday,  or  travelling  or  con- 
tracting therefor,  in  whatever  proper  form,  is  lawful  under  this 
exception  in  the  statute.*    And  — 

6.  A  Vialt  to  One's  Father  or  Children,  —  with  the  necessary 

travelling,  is  a  filial  or  parental  duty,  protected  on  Sunday  under 
these  statutes.*    Likewise, — 

7.  Burial.  —  One  does  not  violate  these  statutes  who  on  Sunday 
contracts  for  the  decent  burial  of  his  wife  deceased,  and  for  se- 
curing the  presence  of  relatives  at  her  funeral.^ 

§  961.    Tavemer  selling  Xaqtior  —  (Special  Proviso).  —  The  Pcnn*^ 

sylvania  Statute  of  1794  has,  besides  the  exception  we  have  been 
considering,  the  proviso  ^^  that  nothing  herein  contained  shall  be 
construed  to  prohibit  the  dressing  of  victuals  in  private  families^ 
bakehouses,  lodging-houses,  inns,  and  other  houses  of  entertain- 


*  C.  p.  Loaisrille,  &c.  Rid.  80  Ky.  291, 
297, 44  Am.  R.  475.  Compare  with  ante, 
f  952  (2). 

^  Johnson  v.  Iraflbnrgh,  47  Vt.  28, 19 
A m.  R.  1 1 1 .  Banning  Street-oars,  —  in 
cities  and  their  Ticinity,  has  been  adjudged 
a  work  of  necessity.  Augusta,  &c.  Rid.  v. 
Renz,  55  Ga.  126. 

*  Connolly  v.  Boston,  117  Mass.  64, 19 
Am.  R.  396. 

^  Gorman  v.  Lowell,   117   Mass.   65. 
▼OL.  II.  — 36 


As  to  selling  the  medicine,  see  Reg.  v. 
Howarth,  33  U.  C.  Q.  B.  537. 

*  Doyle  V.  Lynn,  &c  Rid.  118' Mass. 
195,  19  Am.  R.  431 ;  Aldrich  v.  Blacks 
stone,  128  Mass.  148. 

«  McClary  v.  Lowell,  44  Vt.  116, 8  Am. 
R.  366 ;  Logan  v.  Mathews,  6  Pa.  417, 420. 
See  also  C.  v.  Nesbit,  34  Pa.  398. 

'  Gulf,  &c.  Ry.  V.  Levy,  &9.  TiML.  642,, 
46  Am.  R.  269. 

661 


§964 


SPECIFIC  OFFENCES. 


[book  X. 


ment,  for  the  use  of  sojourners,  travellers,  or  strangers,  or  to 
hinder  watermen  from  landing  their  passengers,  or  ferrymen 
from  carrying  over  the  water  travellers  or  persons  removing  with 
their  families  on  the  Lord's  Day,  commonly  called  Sunday,  nor  to 
the  delivery  of  milk  or  the  necessaries  of  life  before  nine  o'clock 
in  the  forenoon,  nor  after  five  o'clock  in  the  afternoon  of  the 
same  day."  And  it  was  held  that  the  keeper  of  a  tavern  is  not 
protected  in  selling  on  the  Sabbath  intoxicating  liquors  to  a  trav- 
eller or  to  a  temporary  sojourner.^  But  in  Delaware,  under  a 
former  statute,  the  contrary  was  adjudged.^ 

§  962.   Some  Special  Provisions :  — 

Expoaing  for  Sale.  —  Under  the  words  ^'  exposing  to  sale  any 
goods,  wares,  or  merchandise  "  on  Sunday,  the  acts  complained  of 
must  have  been  done  for  the  accommodation  of  customer,  and  in 
continuation  of  the  usual  occupation  of  the  week.^ 

§  963.  Open  Shop.  —  A  statute  punishing  one  who  ^'  shall  keep 
open  his  shop,  warehouse,  or  workhouse  "  on  the  Lord's  Day,  is 
violated  though  the  door  is  not  actually  open,  if  the  occupant  is 
within  ready  to  do  business,  and  there  is  no  obstruction  to  enter- 
ing.^ Even  there  may  be  an  open  shop  though  the  door  is  opened 
simply  to  those  who  kuock.^  The  Michigan  statute  was  held  to 
be  broken  by  keeping  open  a  saloon  on  Sunday  to  be  cleansed, 
though  no  liquor  was  sold.® 

§  964.  TraveUer.  —  One  to  be  a  "  traveller,"  within  the  English 
18  &  19  Vict.  c.  118,  §  2,  need  not  be  journeying  on  business. 
^^  Of  course,  a  man  could  not  be  said  to  be  a  traveller  who  goes  to 
a  place  merely  for  the  purpose  of  taking  refreshment.  But  if  he 
goes  to  an  inn  for  refreshment  in  the  course  of  a  journey,  whether 
of  business  or  of  pleasure,  he  is  entitled  to  demand  refreshment, 
and  the  innkeeper  is  justified  in  supplying  it"  ^    Persons  walk- 


1  Omit  V,  C.  21  Pa.  426.  So  also  in 
Tennessee,  S.  t;.  Eskridge,  1  Swan,  Tenn. 
413.  In  Pennsylvania,  the  sale  of  liquor 
on  Sunday  by  a  licensed  innkeeper  is  not 
indictable  under  the  acts  of  Uth  March, 
1834,  and  16th  April,  1849.  The  only 
penalty  incurred  thereby  is  that  imposed 
by  the  Act  of  1794,  forbidding  worldly 
employments  on  the  Lord's  Day.  C.  v. 
Naylor,  34  Pa.  86. 

a  Hall  u.  S.  4  Harring  Del.  132.  See 
ante,  §  955  (3) ;  Hudson  u.  Greary,  4  R.  L 
485 ;  Reg.  V.  Whiteley,  S  H.  &  N.  143 ;  C. 
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V.  Naylor,  84  Pa.  86.    See  S.  v.  Benjamin, 
2  Or.  125. 

'  S.  V.  Crabtree,  27  Mo.  232.  See  ante, 
$954. 

*  C.  V.  Harrison,  1 1  Gray,  308  j  C.  ». 
Lynch,  8  Gray,  384.  See  also  Koop  9.  P. 
47  ni.  327 ;  C.  r.  Dextra,  143  Masa  38  ; 
C.  t;.  Marzynski,  149  Mass.  68 ;  Klug  o.  S. 
77  Ga.  734';  Harvey  v,  S.  65  Ga.  568. 

^  Seeligv.  S.  43  Ark.  96. 

«  P.  V,  Waldvogel,  49  Mich  337. 

^  Atkinson  v.  Sellers,  5  C.  B.  y.  s.  44S» 
448,  Cockbnm,  C.  J. 
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ing  in  a  town  on  a  Sunday  morning  to  enjoy  the  country  air,  and 
taking  refreshment  at  an  inn,  though  only  two  miles  from  their 
residence,  are  "  travellers."  ^  With  us,  it  is  not  the  forbidden  trav- 
elling on  the  Lord's  Day  to  walk  or  ride  out  to  make  a  social 
call,*  or  for  open-air  exercise,^  or  to  attend  a  religious  or  quasi 
religious  meeting.* 

III.   Repetitions  amounting  to  Nuisance, 

§  965.  1.  In  Other  Connections  —  we  have  something  on  this 
subject.^ 

2.  The  Doctrine  —  is  that  acts  of  unindictable  Sabbath- 
breaking  may  by  multiplication  become  an  indictable  nuisance. 
Thus,— 

3.  Rmmlng  Public  Conveyance.  —  In  Pennsylvania,  the  Act  of 
1794  made  it  simply  finable  in  four  dollars  to  perform  any  worldly 
employment  on  Sunday.  But  on  a  habeas  corpus  hearing  before 
a  single  judge,  it  was  ruled  to  be  a  further  consequence  that  the 
running  of  cars  on  passenger  railroads  on  Sunday,  being  by  rea- 
son of  the  noise  a  disturbance  of  the  peace  of  the  Sabbath  and 
the  rights  of  worsliip  and  of  rest,  the  drivers  may  be  arrested  and 
held  for  a  breach  of  the  peace.^ 

^  Taylor  &.  Hnmpbries,  17  C.  B.  n.  8.  stances  constitnte  a  breach  of  the  public 

539.    And  see  10  C.  B.  n.  s.  429.     See  peace  of  the  Sabbath,  and  may  not  the 

further,  as  to  who  is  a  "  traveller,"  Fisher  offender  or  offenders  be  held  to  bail  to  keep 

V.  Howard,  10  Cox  C.  C.  144 ;  Leslie  v.  the  peace  ?  .  .  .  Travelling  or  riding  for 

Lewiston,  62  Me.  468 ;  Hinckley  v.  Penob-  recreation  is  not  a  breach  of  the  Sabbath, 

scot,  42  Me.  89.  and  persons  may  not  be  arrested  for  riding 

^  Barker  v.  Worcester,  139  Mass.  74.  along  the  street  for  such  purposes.    The 

'  O'Connell  v.  Lewiston,  65  Me.  34,  20  disturbance,  if  any,  occasioned  by  the  vehi- 

Am.  R.  673 ;  Sullivan  v.  Maine  Cent  Rid.  cle,  would  be  but  for  an  instant,  and  not 

82  Me.  196.  soon  recurring.    This  is  very  unlike  in 

*  Feital  v.  Middlesex  Rid.  109  Mass.  character  the  carrying  of  passengers  in 

398,  12  Am.  R.  720.  a  vehicle  along  the  same  route  every  six 

^  Vol.   I.  §  499  (2) ;   Crim.  Fro.  II.  minutes,  as  was  intended  by  the  company 

§  812;  Dir.  &  F.  §  662.  on  the  day  the  arrest  was  made.  .  .  .  The 

^  C.  17.  Jeandell,  2  Grant,  Fa.  506.    The  penalty  imposed  by  the  Act  of  1794  is  for 

judge,     Thompson,    observed  :     "  When  the  performance  of  worldly  employment, 

worldly  employment  is  carried  on  in  such  —  a  punishment  for  the  act.    The  offence 

a  manner  and  in  such  places  as  to  disturb  complained  of  here  is  the  disturbance  of 

the  public  peace  and  quiet,  and  the  relig-  the  public  peace ;  and  the  worldly  employ- 

loos  exercises  of  a  community,  either  at  ment,  the  kind  and  manner  of  it,  is  only 

home  or  in  churches  or  places  of  public  evidence  of  the  offence  charged.    It  is  not 

worship,  and  it  may  not  or  cannot  be  re-  covered  by  the  Act  of  1794."    p.  508-511. 

strained  by  the  Imposition  of  the  defined  And  see  Vol.  I.  §  1119-1121. 
penaltj  in  the  act,  do  not  such  dream- 
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IV.  Connecting  Other  Offences  with  This. 

§  966.   1.    Same  Aot  both  Sabbath-breaking  and  Other  Crime. — 

While  it  is  not  ^'  common  labor  "  to  commit  a  crime,^  unless  the 
act  is  of  a  sort  to  be  such  in  spite  of  its  criminality,^  still  if  a 
statute  against  Sabbath-breaking  in  terms  forbids  a  thing,  the 
thing  does  not  cease  to  be  Sabbath-breaking  though  also  prohib- 
ited by  some  other  statute.     Thus,  — 

2.  Open  Shop  and  SeUing  zaquor.  —  Where  a  statute  had  made 
penal  the  keeping  open  of  a  shop  on  the  Lord's  Day,  *'  for  the 
purpose  of  doing  business  therein,"  it  was  held  that  a  defendant 
violated  it  though  what  he  did  consisted  in  selling  liquor  contrary 
to  the  inhibitions  of  another  statute.' 

§  967.  NniBance.  —  Substantially  within  the  doctrine  of  the 
last  sub-title,  one  by  the  repetitions  of  sales  of  liquor  on  Sunday, 
where  each  sale  is  a  violation  of  a  statute,  may  make  his  premises 
a  nuisance,  and  be  indictable  likewise  on  this  ground> 

Y.   Remaining  and  Connected  Questions. 

§  968.  1.  Contracts.  —  Some  of  the  foregoing  questions  arose 
in  civil  actions  on  contracts,  the  rule  as  to  which  is  that  any  bar- 
gaining to  commit  a  crime  is  void.^  But  the  decisions  are  equally 
binding  in  criminal  cases.  Further  ones  on  contract  are  referred 
to  in  the  note.® 

2.  Judicial  Proceedlnga,  Ac.  —  Under  the  common  law,  the 
courts  do  not  sit  on  Sunday,  and  judicial  proceedings  on  that  day 

1  Ante,  §  955.  272;   Bryant  v.  Biddeford,  39  Me.  193; 

^  See,  for  illustration,  Wetzler  v.  S.  18  Hnseey   i;.    Roqaemore,    27    Ala.    281 ; 

Ind.  35.  Mohney  t;.  Cook,  26  Pa.  342,  67  Am.  D. 

«  C.  V,  Trickey.  13  Allen,  559.    See  419;   Vamey  v.  French,  19  N.  H.  283; 

Hingle  v.  S.  24  Ind.  35;  Morris  v.  S.  47  Slade  v.  Arnold,  14  B.  Monr.  287 ;  Greene 

Ind.  503;  Harman  v.  S.  11  Ind.  311.  v.  Godfrey,  44  Me.  25;  Adams  v.  Gay,  19 

*  S.  i^.  Williams,  1  Vroom,  102;  C.  v.  Vt.  358;  Northmpw.  Foot,  14  Wend.  248; 

Shea,  14  Gray,  386.    See  S.  ir.  Wacker,  71  Jordan  v.  Moore,  10  Ind.  386 ;  Broome  r. 

Wis.  672.  Wellington,  1  Sandf.  664;  Boeley  v.  Mc- 

»  Bishop  Con.  §  470,  471,  536;   Stat.  AUister,   13  Ind.    565;   Way  p.' Foster, 

Crimes,  §  1 030-1031  a.  1  Allen,  408;  Miller  v.  Roesaler,   4   E. 

^  Bloom  V.  Richards,  2  Ohio*  St.  387;  D.  Smith,  234;   Sherman  v.  Roberts,  I 

Hooper  v.  Edwards,  25  Ala.  528 ;  Stack-  Grant,  Pa.  261 ;  Stryker  r.  VanderbUt,  3 

pole  V.   Symonds,  3   Fost.   N.  H.   229 ;  Dutcher,  68 ;  Bnmgardner  v.  Taylor,  28 

Smith  V.  Wilcox,  19  Barb.  581 ;  Hilton  v.  Ala.  687;  Robeson  v.  French,  12  Met.  24, 

Hoaghton,  35  Me.   143 ;   Richardson  v.  45  Am.  D.  236 ;   Rainey  v,  Capps,   22 

Kimball,  28  Me.  463;  Sellers  v.  Dugan,  Ala.  288. 
18  Ohio,  489 ;   Goes  v.  Whitney,  27  Vt 
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are  invalid;^  so  likewise  is  the  service  of  civil  process.^  The 
books  contain  much  concerning  Sunday  arrests,  recognizances, 
and  judicial  proceedings,  but  those  questions  are  not  for  this 
place.     Some  cases  are  cited  in  the  note.^ 

3.  Other  Points  —  there  are  relating  to  the  subject  of  this  chap- 
ter, yet  not  requiring  here  a  particular  examination.^ 

§  969.  ConscientioaB  ObaerverB  of  Another  Day  —  than  Sunday, 
as  their  Sabbath,  are  within  the  penalties  of  these  statutes,  when 
in  general  terms.*  But  some  of  them  contain  express  provisions 
for  the  protection  of  such  persons.^ 

§  970.  1.  The  Criminal  Intent,  —  without  which  there  can  be 
no  crime,  is  sufficient  in  these  cases  if  simply  to  do  the  thing 
which  the  statute  forbids.^  And  in  the  various  particulars,  the 
doctrines  explained  in  the  first  volume  are  applicable  thereto. 
Thus,— 

2.  Mistake  of  Fact.  —  If  one  lets  on  the  Sabbath  a  carriage, 
which  he  without  fault  or  carelessness  ®  believes  intended  for  a 
work  of  necessity  or  charity,  while  in  fact  it  is  not  so  used,  he 
does  not  commit  crime.®  And  one  authorized  to  sell  liquor  on 
Sunday  to  travellers,  but  forbidden  to-  sell  to  others,  is  not  an 
oflFender  if,  when  he  sold  it,  he  believed  on  good  reason  that  he 
was  supplying  refreshment  to  a  traveller,  though  in  fact  the 
purchaser  was  not  such.^^ 


1  Biahop  Con.  §  536 ;  Crim.  Pro.  L 
S  207. 

2  Morris  v.  Shew,  29  Kan.  661. 

*  Nabors  v.  S.  6  Ala.  200 ;  Bland  v. 
Whitfield,  1  Jones,  N.  C.  122;  Cory  r. 
Silcox,  5  Ind.  370,  373;  S.  v.  Schinerle, 
5  Rich.  299;  Chapman  v.  S.  5  Blackf. 
Ill ;  Keith  v.  Tattle,  28  Me.  326;  Blood 
V.  Bates,  31  Vt.  147 ;  Harris  v.  Morse,  49 
Me.  432,  77  Am.  D.  269 ;  True  v.  Plnm- 
ley.  36  Me.  466 ;  S.  v.  Suhur,  33  Me.  539 ; 
Pearce  v.  At  wood,  13  Mass.  324 ;  Langa- 
bier  v.  Fairbar>',  &c.  Kid.  64  111.  243,  16 
Am.  R.  550 ;  Johnstown  v.  P.  31  111.  469 ; 
Davis  r.  Fish,  1  Greene,  Iowa,  406,  48 
Am.  D.  387;  Chapman  v.  S.  5  Blackf. 
Ill;  Roflser  t?.  McCoUy,  9  Ind.  587 ;  Mc- 
Corkle  v.  S.  14  Ind.  39;  Joj  t;.  S.  14  Ind. 
139 ;  Mayo  f.  Wilson,  1  N.  H.  53 ;  Web- 
ber V.  Merrill,  34  N.  H.  202,  209 ;  Watts 
p.  C.  5  Bush,  309;  Rice  v.  C.  3  Bush,  14 ; 
Bass  V,  Irvin,  49  Ga.  436 ;  C.  v.  Marrow, 


3  Brews.  402 ;  Blood  v.  Bates,  31  Vt.  147 ; 
Taylor  v.  Phillips,  8  £ast,  155. 

*  See  C.  V.  Newton,  8  Pick.  234 ;  S.  v. 
Meyer,  1  Speers,  305;  8.  v.  Helgen,  I 
Speers,  310;  HaU  v,  8.  8  Kelly,  18;  S.  v. 
Williams,  4  Ire.  400 ;  S.  u.  Brooksbank,  6 
Ire.  73  ;  S.  v.  Go£F,  20  Ark.  289 ;  Hudson 
V,  Geary,  4  R.  I.  485. 

*  Specht  V.  C.  8  Pa.  312,  49  Am.  D. 
518;  C.  V.  Hyneman,  101  Mass.  30; 
Anonymous,  12  Abb.  N.  Cas.  455;  C. 
V.  Has,  122  Mass.  40.  And  see  Stans- 
bnry  v.  Marks,  2  DaU.  213. 

6  C.  V.  Trickey,  13  Allen,  559 ;  C.  v, 
Hyneman,  supra. 

^  Shover  v.  S.  5  Eng.  259;  Brittin  v. 
S.  5  Eng.  299. 

8  Vol.  I.  §  313  et  seq. 

*  Myers  v.  S.  I  Conn.  502. 

^°  Taylor  v.  Humphries,  17  C.  B.  n.  s. 
639;  Vol.  I.  J  303 ;  Stat.  Crimes,  §  132, 
632,  663-665,  729,  820-825,  877,  1021, 
1022. 
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CHAPTER  XXIX. 

I 

MALFEASANCE  AND  NON-FEASANCE  IN  OFFICE. 

§  971.  IntrodoctioiL 

972-977.  Justices  o£  Peace  and  the  Like. 

978, 979.  Sheriffs  and  the  Like. 

980-982.  Some  Miscellaaeoas  Topics. 

Oonsulty  —  for  a  general  exposition  of  these  offences,  Vol.  I.  §  45^-464,  468  a,  and 
see  §  218,  240  (3),  299,  321  (2).  For  the  pleading,  evidence,  and  practice,  Crim.  Fro. 
II.  §  81 9-836  i  Dir.  &  F.  §  680-692.  Consult  also  the  titles  Bribery,  Escape  (in  FrisoD 
Breach,  &c),  and  Extortion.  And  for  incidental  questions,  see  the  indexes  to  this 
series  of  books. 

§  971.  How  Chapter  dlylded.  —  Taking  up  the  subject  where 
it  is  left  in  the  first  volume  and  in  the  other  places  just  referred 
to,  we  shall  in  this  chapter  consider  something  of  the  application 
of  elementary  doctrines  to,  I.  Justices  of  the  Peace  and  Other 
Like  Officers ;  II.  Sheriffs  and  Other  Like  Officers ;  after  which 
we  shall  look  at,  III.  Some  Miscellaneous  Topics. 

I.  Justices  of  the  Peace  and  Other  Like  Officers. 

« 

§  972.  1.  Their  Criminal  ReeponBibility.  —  We  have  seen  ^  that 

by  the  more  prevailing  doctrine  justices  of  the  peace  and  other 
inferior  magistrates  are  criminally  answerable  for  malfeasance 
and  non-feasance,  even  in  respect  of  their  judicial  conduct.  Most 
of  the  cases  in  the  English  books  concern  the  — 

2.  Criminal  Information.  —  Where  the  issuing  of  a  criminal 
information  is  in  the  discretion  of  the  court,^  still,  though  it  may 
be  refused,  it  cannot  be  granted  in  cases  wherein  an  indictment 
would  not  lie.    As  foundation  for  the  information, — 

8.  Corruption.  —  The  court  requires  evidence  of  something 
more  than  a  mere  mistake  of  duty ;  there  must  be  corruption.^ 

1  Vol.  I.  §  462  (2).  Hann,  3  Bar.  1716;   Rex  v.  Jackson.  1 

>  Vol.  I.  §  246  (I),  256  (3),  266  (I),  T.  R.  653;    Reg.  v.  Badger,  7  Jnr.  216. 

688  (3);  Crim.  Pro.  1.  §  143.  12  Law  J.  n.  8.  M.  C.  66;  Anonvmoos, 

*  Rex  V,  Halford,  7  Mod.  193;  Rex  o.  16  Jur.  995»  14  £ng.  L.  &  £q.  151';  ReK 
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This  also  is  necessarjr  to  suetain  an  indictment,'  —  more  exactly 
as  to  which  we  shall  see  further  on.' 

§  973.  loBtatioM  of  informatkuu,  —  granted  against  justices  of 
the  peace,  are  for  convicting  defendants  without  summonB ;  *  for 
refusing  an  alehonae  license  from  the  motive  of  resentment;* 
for  sending  a  man  to  the  house  of  correction  without  cause ; '  for 
declining  to  administer  an  oath,  in  disobedience  to  a  statutory 
requirement;^  for  discharging  a  prisoner  on  insufficient  bail;' 
for  bailing  a  felon  ;^  for  otlierwise  admitting  one  to  hail  without 
authority ;  *  for  refusing  bail,  or  particular  persons  as  such ;  ">  for 
adding  to  an  order,  requiring  the  concurrence  of  two  justices,  the 
same  of  a  second  one ;''  for  making  a  false  return  to  a  manda- 
mus ;  '^  for  sitting  officially  in  a  case  wherein  the  ma^strate  was 
personally  interested ;  **  and  for  some  other  wrongful  acts  and 
omissions." 

§  974.  loatuioM  (rf  iudiotm»iit>,  —  maintained  against  justices  C^ 

of  the  peace,  are  for  issuing  a  warrant  where  there  was  no  com-  ■"• 

plaint,  and  proceeding  under  the  same ;  ^  for  discharging  an  ^ 

offender  without  sufficient  sureties ;  '^  for  not  attempting  to  sup-  '^^ 

press  a  riot."  "  I 

§  975.   Wb«tb«T  Indiotment  propwlr  M»1nt«tn«bl».  —  As  already  ^ 

V.  Gotten,  W.  Kel.  Hi ;  R«x  v.  Baflb,  3  WUIimns,  3  Bm.  1317.    See  Rsx  v.  Athay,                       -  ' 

Bnr.  1318;  Bbk  p.  Rye  Juiticet,  Say.  2S ;  aBnT.653i  F.  c.  Norton.  T  Barb.  177. 

Bex  D.  Seaford  Jtuticee,  1  W.  Bl  433;  '  Rex  v.  Okej,  B  Mod.  4S.                                            "' 

Rex  D.  Witltamson,  3  B.  &  Aid.  iSi;  Rex  *  Bmith  i^.  Langham,  Skin.  60,  SI. 

■7.  JkcksoD,  LoSt,  147 1  Rex  it.  lAQcasbire  ^  Rex  d.  Lediftrd,  Say.  242 ;  Reapnb- 

Justices,  1  D.  &  K.  485 ,  Rex  u.  Cuzent,  lica  u.  Bnrne,  1  Yeatei,  370.    See  Reg.  n. 

2  DoDg.  426 ;  Id  re  Fentitnan,  4  Nev.  &  Tracy.  6  Mod.  179. 

M.  1S6,  2  A.  &  E.  127  ;  Rex  v.  Davie,  2  '  Rex  t>.  Clarke,  2  Stra.  1216. 

Doag.   SS8 :   Hex  e.  Carbett,  Say.   267  ;  *  Rex  v.  Brooke,  3  T.  R.  190. 

Reg  r.  Badger,  6  Jur.  994 ;  Reit  u.  Friar,  »"  Reg.  v.   Bidder,   6  Jnr.  994.     See 

1  Chit.  702;  Rex  r.  Borron,  3  a  ft  Aid.  Rex  v.  Jooes,  I  WiU.  7. 

432.  "  Rex  V.  Howard,  7  Mod.  307. 

1  Vol.  1. 1  462  (2) ;  Gaall  r.  Wallii,  S3  »*  Auonymooa,  Loflt,  185. 

Ga.  675 ,  S.  f.  Porter,  2  Tread.  694 ;  C.  v.  »  Box  v.  DavU,  Lofft,  63.                                                 \ 

Rodea,  6  B.  Monr.  171;   lining  v.  Ben-  >'  Rex  v.  Fielding,  2  Bni.  719;   Rex 

thain,  2  Bay,  I ;  S.  d.  Johnson,  2  Bay,  v.  Pbelpe,  2  Keny.  570;  Hex  v.  Wykes, 

3gfi  ;  S.  i>.  Gardner,  2  Miaao.  23 ;  Jonw  v.  Andr.  £38 ;   Aaoaymooe,  Lofit,  44.    See 

P.  2  Scam.  477.     See  S.  e.  Leigh,  3  Dev.  also  Rex  v.  Stakely,  12  Mod.  493. 

ABM.  127;  S.e.Leiioii'Jn«tic«i,4Uawke,  '*  Wallace  v.  C.  2  Va.  Caa.  130. 

194.  "  P.  o.  Coon,  15  Wend.  277. 

'  Poet,  J  S76 ;  Vol.  I-  S  299.  i'  Respablica  v.  Montgomery,  1  Yeates, 

*  Rex  V.  AUington,  1  Stra.  678.  See  419;  Reg  t.  Neale,  9  Car.  &,  P.  431.  See 
Bex  c.  Cotten,  W.  Eel.  135;  S.  r.  Odell,8  also  8.  r,  Leigh,  3  Der.  &B*I.  127;  B.  v. 
BUckf.  39B.  Lenoir  Justices,  4  Hawks,  194;   Rex  v. 

*  Bex  V.  HasD,  3  Bnr.  1716;  Res  v.  Pinney,  S  Car.  &  P.  254. 
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seen,^  it  is  not  quite  universal  doctrine  that  justices  of  the  peace 
are  answerable  to  the  criminal  courts  for  judicial  acts  however 
corrupt.  Certainly  there  is  reason  for  declining  to  cast  on  them 
as  inferior  judges  a  heavier  burden  than  is  borne  by  the  superior. 
If  the  law  subjects  them,  as  it  does  the  higher  judges,  to  im- 
peachment for  official  misconduct,  this  should  be  enough  in  the 
first  instance,  leaving  them  to  be  indicted,  if  this  proceeding  is 
also  to  be  resorted  to,  after  they  are  disrobed  of  office.  But  it  is 
believed  that  the  relations  of  these  officers  to  the  law  differ  some- 
what in  the  different  States,  therefore  that  no  one  enunciation 
of  doctrines  would  be  good  as  applied  in  every  locality. 

§  976.  1.  Ministerial  diatingaislied  from  JucUoial.  —  Inferior 
magistrates,  like  justices  of  the  peace,  have  also  ministerial 
duties ;  and  in  reason,  and  it  is  believed  in  authority,  they  are 
punishable  for  malfeasance  or  non-feasance  in  respect  thereof, 
where  they  would  not  be  if  the  duty  were  judicial.    Thus, — 

2.  Corruption,  again.  —  On  the  trial  of  one  who  was  both  mayor 
and  justice  of  the  peace,  for  neglecting  to  suppress  a  riot.  Little- 
dale,  J.,  said  to  the  jury :  ^'  Mere  good  feeling,  or  upright  inten- 
tions, are  not  sufficient  to  discharge  a  man  if  he  has  not  done  his 
duty.  The  question  here  is  whether  the  defendant  did  all  that 
he  knew  was  in  his  power,  and  which  would  be  expected  from  a 
man  of  ordinary  prudence,  firmness,  and  activity."^  But  such 
plainly  is  not  the  corruption  required  to  convict  one  of  judicial 
misconduct.^  Still,  even  as  to  this,  Ashhurst,  J.,  once  observed 
of  defending  magistrates :  "  Though  they  have  denied  generally 
that  they  acted  from  any  interested  motives  in  the  business,  yet 
that  is  not  sufficient ;  for  if  they  acted  even  from  passion  or  from 
opposition,  that  is  equally  corrupt  as  if  they  acted  from  pecuniary 
considerations."  ^  In  a  civil  case,  where  a  justice  of  the  peace 
and  a  constable  were  sued  jointly  for  false  imprisonment,  it  was 
held  that  they  were  liable  if  the  constable,  instigated  by  the 
magistrate,  executed  a  warrant  of  arrest  for  felony  nine  months 
after  it  was  issued ;  the  party  who  procured  it  not  having  made 
any  recent  application  to  have  it  executed,  and  ill-will  toward  the 
arrested  person  having  prompted  the  arrest    Said  Grimk^,  J., 

1  Ante,  }  972  ;  Vol.  I.  §  462  (2).    And         «  Rex  v.  Brooke,  2  T.  R.  190,  195. 

Bee  Bishop  Non-Con.  Law,  §  779-783.  And  see  P.  v.  Brooks,  1  Denio,  457,  43 

'•<  Rex  V.  Finney,  5  Car.  &  P.  254,  270.  Am.  D.  704 ;  S.  v.  Coon,  14  Minn.  456. 
>  Ante,  §  972  (3). 
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"  The  warrant  which  had  issued  niue  mootha  before  the  arrest 
waa  stale  and  iusufiicient." ' 

§  9TT.  Mistake  of  Law,  —  if  honest  and  not  the  product  of  a 
careless  or  other  like  evil  mind,  will  ordinarily,  we  have  scen,^ 
take  away  this  necessary  element  of  corruption  in  these  official 
persons.  Their  exemption  from  the  conclusive  presumption  that 
they  know  the  law,  which  binds  the  rest  of  the  community,'  is 
perhaps  dangerous,  yet  it  has  for  Its  support  various  excellent 
reasons.  Probably  their  knowlet^  of  the  law  is  prima  facie 
presumed. 

IL     Sherifft  and   Other  Like   Officerg. 

§978.  1.  The  Ciimiiui  Liability  —  of  sheriffs  and  their  dep< 
uties,  constables,  coroners,  and  the  like,  for  malfeasance  and  non- 
feasance in  office,  is  clear  beyond  question.*    Thus,  — 

2.  Bae-and-Ciy.  —  An  old  case  holds  a  constable  to  be  indict-  "J 
able  for  refusing  to  pursue  a  hue-and-cry  against  a  burglar ;  -  i 
"because  it  is  the  constable'e  duty,  upon  notice  given  to  him,  :~ 
presently  to  pursue."*    And  — 

3.  Not  TocelTlng  and  hoIdlDK  Friaoner.  —  Any  like  officer  IB  i 
thus  amenable  for  not  taking  to  prison  one  committed  on  a  ~f 
magistrate's  warrant.'  And  so  is  the  keeper  of  a  jail,  for  .7 
refusing  to  receive  a  prisoner.^    Again, —                                                 '^ 

4.  non-retum  of  Preo«pt.  —  An  officer  may  be  punished  ciimi- 
nally  for  the  non-return  of  a  precept;^  but  not  if  liis  term  of 
office  expires  before  the  return  day.*  Yet  if  guilt  was  incurred 
while  he  was  an  officer,  the  indictment  may  be  found  afterward.'" 

5.'  statntw,  —  both  aiding  and  extending  these  and  similar 
doctrines,  have  been  enacted  in  some  of  our  States.'* 

'  Garvia  t.  Blocker,  S  Brer.  I5T.    And  offlcert  own  honao,  and  brought  before  the 

■m  Guentber  v.  Whiteacre,  S4  Mich,  SIM.  magiitrate  fui  examiaatioa  at  the  time 

*  VoL  I.  S  399,  463  (2) ;  HiM  v.  S.  24,  required.    See  alao  Rex  b.  Mills,  3  Show.  ' 
Md.  556;   Bex  v.  Brooke,  3  T.  R.  \W;  181;  Ex  parteTawt,  3  Waab.  C.  C.  3M. 
McClore  d.  8-  37  Ark.  436.  '  Rex  v.  Cope,  7  Car.  &  P.  720. 

■  Vol.  I.  5  292  et  leq.  '  Beg.  v.  Wyat,  1  Salk.  380 ;  B,  c,  nom. 

*  Vol.  I.  §  459 ;   Rex  v.  HaniBOn,  I  Reg.  v.  WjtM,  2  Ld.  Rajm.  1189. 
East  P.  C.  382 ;    Reg.  b.  Wyat,  1  Salk.  •  S.  o.  Woodaide,  7  Ire,  296. 
380;    B.  c.  nom,   Heg,  b.  Wyatt,  3  Ld.  '"  8.  v.  Sellen,  7  Bich.  368. 

Rayra.  1189;  8,  p,  Berkihire,  3  Ind.  207 ;  ^  S.  ».  Cart,  71  N.  C,  106;  Barter  v. 

Shaw  K.  MacoD,  21  Oa.  280.  Martin,  S  Greeul,  76;  S,  v.  Hein,  50  Ma 

»  Cronther'i  Case,  Cro.  Eliz,  6M.  362;   Pippin   v.  S.   36  Tojt.   896;    S.  u. 

*  Reg.  D.  JohnlOD,  II  Mod.  63.  In  Bevoos,  37  Iowa,  178;  C.  v.  Mitchell,  3 
this  caae,  it  wna  held  to  be  no  excuse  Bnsb,  30 ;  McBride  v.  C.  4  Baah,  331 ; 
that  the  priaoner  wai  kept  safel;  in  the  WatsoD  v.  Hall,  46  Coon.  204 ;  S.  v.  Fur- 
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§  979.  BhHiS  for  Depnty.  —  Whether  a  sheriff  is  answerable 
crimJDally  for  his  deputy's  miBconduct  was  considered  in  the  first 
volume.' 

III.    Some  3K»eeUaneou8  Topict. 

§  980.  1.  OUoretlonaiT  Fonotlona.  —  Where  the  law  makea  an 
official  function  discretionary,*  no  guilt  is  iucurred  either  by 
an  bouest  doing  or  by  an  honest  declining  of  the  thing.  For 
example,  — 

2.  OTsrmen  of  the  Poor,  —  having  in  North  Caroliua'  a  dis- 
cretionary power  to  make  by-laws  and  regulations  for  their  com- 
fort, are  not  punishable  for  an  omission  to  make  them,  especially 
if  no  corrupt  motive  is  shown.* 

§  981.  "OUtilot  Offlow" — (JallM-  fomiAbliiE  Uqnor). — A  jailer 
in  South  Carolina  is  a  "  district  officer,"  within  a  statute  "  for  the 
punishment  of  official  misconduct  of  district  officers;"  and  the 
fiirniBhing  in  targe  quantities  of  spirituous  liquors  to  prisoners  in 
his  charge  is  "ofiicial  misconduct,"  subjecting  him  to  criminal 
liability.* 

§  982.  1.  other  Ofioan  —  than  those  already  particularized  in 
this  chapter  are  liable  criminally  for  official  misconduct.^    Thus, — 

2.  An  iiupvotor  of  Bcaf  —  is  in  Pennsylvania  thus  punishable 
for  refusing  to  perform  his  duty.'     But  — 

3.  Salcotmen  —  (citU  Wrong).  —  In  New  Hampshire,  the  se- 
lectmen of  a  town  are  not  indictable  for  neglecting  to  remove 
a  Bchoolhouse  to  a  new  site,  designated  by  a  committee,  if  the 
school  district  docs  not  own  the  site,  and  no  steps  have  been 
tiiken  to  have  it  laid  out  as  a  school  lot ;  for  tliey  could  not  make 
tiie  removal  without  committing  a  civil  trespass.^ 

4.  An  OrdiDBiT  Crime — may  be  committed  the  same  by  an  officer 
as  by  a  non-official  person ;  *  but  this  is  not  malfeasance  in  office. 

giuon,  TS  N.  C.  I9T ;  Edwarda  s  8.  S  further  cmm  illaitnitmg  tha  genenl  doc- 
Tax.  A|i.  i2b;  S.  V.  Laresche,  S8  La.  trice  of  this  chapter,  see  Rex  d.  Hem- 
An.  26.  miiigs,  3  Salk.  187,  Rex  «  Commuif^,  5 

1  Vol.  I.  §S1S.  Mod.  179;  Rex  u.  Everett,  3  Man.  &  R. 

'  Biihop  NoD-Cou.  Law,  S  TtB,  786.  S&,  8  B  &C   114;  Kei  ».  Bamt,  a  I>Diig. 

*  R  S.  c.  87,  §  13  465.  Rex  «   Friai,  I  Chit  TOi  ;  Mano  v. 

*  S.  V.  Williaiua,  12  Ire.  173.  Owen,  4  Man.  &  R.  449,  9  B.  &  C.  595 ; 

*  S  n  Sellers,  7  Rich  388.  Rex  v.   Onbora,   I   Couijdb,  !40;    S.   v. 
«  RexK  Bembrid^ce,  .3  Don);  327.   And  Leacb,  60  Me.  S8,  11  Am.  R.  173;  S.  ■>. 

see  Rex  v.  Surrey.  1  Chit.  650.  Gardner,  5  Nbt,  377;  Ex  parte  H&rrold, 

'  C.  p  Genther,  17  S  &R.  135.  47  Cal.   139;   Rex  n.  Bnll,  1   WLla.   93; 

*  S.  t>  Bailey,  1  Post,  N  H.  185,  McComia  v.  Kng,  81  Ind.  327,  42  Am. 

*  C  V.  RobiutoD,  1   Graf,  55S.  For     B.  135. 
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CHAPTER  XXX. 

MALICIOUS  MISCHIEF. 

{ 983.  Introduction. 

984-091.  The  Ptopettr. 

993-995.  Tbe  Act  of  Mwchiel. 

996-998.  The  luteal. 

999.  Engliih  StUntea  a*  in  Force  with  na. 

1000.  BenuuDiog  knd  Connected  Qneetioni. 

Ooniiilt,  —  foi  a  cooBiderable  exposition  of  tlie  common  law  of  this  offence,  Vol. 
I  S  563-STO,  977  (1),  !i94-997(i.  For  the  pleading,  practice,  and  evidence,  Crim,  Pro. 
IL  S  83l-8&a ;  Dii.  &  F.  C  697-739.  For  the  law  and  pncednie  ander  Tarioiu  atat 
ntes,  Stat.  Crimea,  j  430-449.  For  UaUcioos  Injnrie*  to  the  Peraon,  Dii.  &  F.  S  693- 
696,  and  places  there  raferred  to.    And  for  vaiiona  qneftiou,  iee  the  indexes  to  this 


§  983.  1.  Moititadinotw  —  are  the  forma  in  vliich  the  questioo 
of  malicious  miachief  presents  itself,  whether  uoder  the  com- 
mon  law,  or  especially  under  the  numerous  and  varying  statutea. 
Hence  our  division  of  the  law  of  the  subject  between  tbia  work 
and  "  Statutory  Crimes."  Still,  the  division  is  arranged  in  a  way 
to  avoid  repetitions. 

2.  Dnflned.  —  Opinions  differ  as  to  whether  the  common-law 
malicious  mischief  is  limited  to  personal  property  or  extends  also 
to  real.^  Assuming  the  former,  we  have  the  North  Carolina  defi- 
nition, which  seems  unobjectionable,  that  it  is  *'  the  wilful  [injury 
to,  or]  destruction  of  some  article  of  personal  property,  from 
actual  ill-will  or  resentment  towards  its  owner."  ^  Assuming  the 
latter,  it  is  wilfully  injuring  or  destroying  any  property,  real  or 
personal,  through  malice'  to  its  owner. 

3.  How  ChaptsT  aiviSma.  —  We  shall  consider,  I.  The  Prop- 
erty; II.  The  Act  of  Mischief;  III.  The  Intent;  IV.  Bugliah 
Statutes  as  in  Force  with  us;  V.  Remaining  and  Connected 
Questions. 

"  Vol.  I.  3  594(1),  S95(l),  post,  S  996 

(l)i  Stat.  Crimee,  S  433. 
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I.  T}u  Property. 
g  984.  1.  'Wb«th«T  RmI  sstata  —  cau  be  the  subject  of  mati- 
cioiis  mischief  at  the  common  law  ie  somewhat  considered  in 
the  first  volume.'     Looking  into  the  old  English  books  on  this 
question, — ■ 

2.  Defacing  Tomba. —  Coke  says  the  defacing  of  tombs,  sep- 
ulchres, or  monuments  for  the  dead  "  is  punishable  by  the  com- 
mon law ; "  '  while  still  tliey  are  real  estate.    Also  — 

3.  T«ariiig  from  a  BoUdloE  —  and  carrying  away  copper  affixed 
thereto  —  that  is,  parcel  of  the  realty  —  is  pretty  plainly,  by  the 
old  doctrine,  a  common-law  misdemeanor.*    Again,  — 

4.  HtuimentB  of  ntla. —  It  is  a  misdemeanor  at  the  common 
law  to  steal  a  record  which  concerns  tlie  realty,*  but  it  is  not 
likrceny.'  Moreover,  as  distinguishing  malicious  mischief  from 
larceny, — 

fj.  CboM  la  Action.  —  It  has  been  held  indictable  t«  tear  an 
nccoimt  stated  and  settled  between  parties,  —  a  proposition,  how- 
ever, the  correctness  of  whicli  has  been  doubted.' 

§  S85.  1.  Raal  Batata,  or  not,  with  na. — The  decisions,  in  Our 
States,  concerning  eVen  the  indictability  of  malicious  mischief 
are  not  uniform;'  so^likewise  are  they  not  uniform  on  the  ques- 
tion now  under  consideration.  The  New  York  Court  maintained 
tliiit  all  kinds  of  property,  real  and  personal,  may  be  the  subject 
III  this  offence.*  On  the  other  hand,  it  is  the  doctrine  in  Maine 
tiiut  an  indictment  at  the  common  law  will  not  lie  for  cuttirtg  and 
i;inlling  fruit-trees;"  and  in  North  Carolina,  that  it  cannot  be 
supported  for  "unlawfully,  wickedly,  and  maliciously"  cutting 
(iml  destroying  a  quantity  of  standing  Indian  corn.^"  So  the  New 
.r.isey  Court  has  refused  to  uphold  a  prosecution  for  taking  np 
:iiil  removing  a  corner-stone  in  the  boundary  line  between  two 
t;iiiLtt3,  with  intent  to  injure  the  owner  of  one  of  them."  But  — 
RobintOQ,  3  Dev.  &  Bat.  130, 3a  Am.  D. 


'  Val.  I.  §569  (3),  570,  577(1). 

-  .1  Inst.  au2. 
'  HiiJt  u.  Jovner,  J.  Kel.  29. 

>  K«x   u.  Weatboer,  a  Sua.   1133,   1 
Lcoih,  la. 
'  Ante,  S  770. 
"  R«g.  D.  Criip,  6  Mod.  ITS  and  nota. 

-  Vol.  I.  §  568-970. 

'  T,n>niia  v.  Edgerton,  19  Wend.  419. 
*  Hio»n'»  Caw,  3  Greenl.  177. 
1"  S.  0.  llelnee,  fi  Ira.  364.    And  «ee  S. 
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"  S.  V.  Bnrrongbs.  a  Hnlst.  436.  Tfao 
coort  B«y:  "The  ofTence  charged  is  eie 
cluBively  a  priTBte  injury,  and  in  no  way 
concema  the  public  tntther  tbaii  any  othei 
private  wrong.  The  caws  cited  from  Bar- 
loir  [Rex  V.  Wheatly,  9  Bnr.  1125 ;  R«x 
i>.  Storr,  3  Bnr.  1696;  Rex  o.  Atkyna,  3 
Bnr.  I706|  are  atronglv  in  point."  Seo 
also  C.  0.  Powell,  S  Leigh,  719. 
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2.  Personalty,  with  t».  —  An  indictment  is  held  to  lie  against 
one  for  maliciously,  wickedly,  and  wilfully  killing  a  cow,  the 
property  of  another;^  also,  a  dog;*  also,  a  horse ;^  also,  for 
poisoning  cattle ;  ^  also,  charging  that  the  defendant  ^'  unlawfully, 
wickedly,  maliciously,  and  mischievously  did  set  fire  to,  burn,  and 
consume  one  hundred  barrels  of  tar,"  &c.^ 

§986.  Statutes,  —  English  and  American,  affirming  the  un- 
written rule  or  extending  beyond  it,  have  given  a  wide  range  to 
this  offence.  Thus  we  have  the  words  "any  real  or  personal 
property  whatsoever."  ®  Descending  thence  toward  the  minute,  we 
have  "  cultivated  field,"  ^  "  dwelling-house,"  »  «  fence," »  "  cattle,"  ^^ 


1  P.  V.  Smith,  5  Cow.  258. 

3  S.  V.  Latham,  13  Ire.  33.  Further 
of  Dogs.  —  The  same  wider  a  statute 
which  has  the  words  "  anj  property."  S. 
V.  Sumner,  2  Ind.  377;  Kinsman  v.  S. 
77  Ind.  132.  Also,  in  New  Hampshire, 
Fowler,  J.  ohserviug :  "  We  do  not  deem 
it  material  to  the  decision  of  the  question 
before  us  whether  dogs  are  or  are  not  the 
subject  of  larceny.  Admitting  that  by  our 
laws  they  are  not,  it  by  no  means  follows 
that  they  may  not  be  the  subject  of  the 
wilful  and  malicious  injury  punished  by 
the  act  under  which  the  present  indict- 
ment was  found.  The  evident  design  of 
that  act  was  to  afford  more  effectual 
protection  against  injuries  to  property 
under  aggravated  circumstances,  by  pun- 
ishing, as  criminal  offences,  acts  which 
before  its  passage  had  been  regarded 
only  as  civil  injuries.  And  we  can  see 
no  reason  why  the  property  of  its  owner 
in  a  valuable  dog  is  not  quite  as  deserv- 
ing of  protection  against  the  wilful  and 
malicious  injury  of  the  reckless  and 
malignant,  as  property  in  fruit,  shade, 
or  ornamental  trees,  whether  standing 
in  the  garden  or  yard  of  their  owner,  or 
in  a  public  street  or  square,  or  any  other 
species  of  personal  property."  S.  v.  Mc- 
Duffle,  34  N.  H.  523,  527,  69  Am.  D.  516. 
On  the  other  hand,  as  dogs,  ante,  §  773 
(2),  are  not  the  subjects  of  larceny  at  the 
common  law,  the  Virginia  Court  held 
the  killing  of  a  dog  not  to  be  within 
the  malicious-mischief  statute,  the  words 
of  which  are,  "  any  tree  already  cut,  or 
any  other  timber,  or  property,  real  and 
personal,  belonging  to  another,"  &c.  C. 
0.  Maclin,  3  Leigh,  809.    So,  in  Minne- 


sota, during  the  territory,  a  dog  was  ad- 
judged not  to  be  within  the  words  "  horse, 
cattle,  or  other  beast."  U.  S.  i;.  Gideon,  ] 
Minn.  292.  And  see  Stat.  Crimes,  §  245, 
246,  344,  443. 

'  S.  V.  Council,  1  Tenn.  305 ;  Kespublicn 
V.  Teischer,  1  Dall.  335.  Indictable  Acts 
enumerated.  —  In  the  last-cited  case,  thfr 
court  observed:  "The  poisoning  of  chick- 
ens ;  cheating  with  false  dice ;  fraudulently 
tearing  a  promissory  note,  and  many  other 
offences  of  a  similar  description ;  .  .  . 
breaking  windows  by  throwing  stones  at 
them,  though  a  sufficient  number  of  per- 
sons were  not  engaged  to  render  it  a  riot ; 
and  the  embezzlement  of  public  moneys, 
—  have,  likewise,  in  this  State,"  been  held 
to  be  indictable.  See  also  S.  v,  Landreth, 
2  Car.  Law  Repos.  446. 

*  C.  V,  Leach,  1  Mass.  59. ' 

'^  S.  V.  Simpson,  2  Hawks,  460. 

«  24  &  25  Vict.  c.  97,  §  52;  Laws  v. 
Eltriugham,  8  Q.  B.  D.  263,  15  Cox  C.  C. 
22.     And  see  Goshen  v.  Crary,  58  Ind. 


268. 
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S.  V.  McMinn,  81  N.  C.  585. 

S.  V.  Whiteuer,  92  N.  C.  798. 

Woodyard  v.  S.  19  Tex.  Ap.  516. 

2  East  P.  C.  1074 ;  Reg.  v.  Tivey,  1 
Car.  &  K.  704,  1  Den.  C.  C.  63 ;  Rex  v. 
Austen,  Russ.  &  Ry.  490;  S.  v,  Abbott, 
20  Vt.  537 ;  Rex  v.  Haywood,  2  East  P.  C. 
1076,  Russ.  &  Ry.  16;  Rex  v.  Chappie, 
Russ  &  Ry.  77,  See  Frierson  v.  Hewitt, 
2  Hill,  S.  C.  499;  U.  S.  v.  Mattock,  2  Saw. 
148.  BuflUo.  —  In  Missouri  it  has  been 
held  that  a  buffalo,  though  domesticated, 
does  not  come  within  the  word  "  cattle." 
8.  V.  Crenshaw,  22  Mo.  457. 
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"beasb,"'  "stack,"*  "threshing-machine,"*  "public  property,"* 
"  trees,"  *  and  many  other  similar  terms. 

§987.  "Woofla"  —  has  been  held  to  include  an  old  field 
"turned  out"  without  fencing,  wherein  have  grown  up  broom 
sedge  and  pine  bushes,  being  likewise  surrounded  by  forest  land ; 
so  that  one  setting  fire  to  the  field  incurs  the  statutory  penalty.' 

§  988.  "  other  Pioperty."  —  It  being  made  indictable  for  one 
to  "  destroy  or  injure  any  tree  already  cut,  or  any  other  timber 
or  property,  real  or  personal,  belonging  to  another,"  the  words 
"other  timber  or  property"  were  not  limited  in  the  construction 
to  the  kind  before  mentioned,^  but  were  held  to  cover  domestic 
animals,  like  bogs.^ 

§  989.  Obtatned  by  'Wroiif. —  Under  the  Maine  statute,  it  is 
held  unimportant  whether  the  property  came  by  right  or  by 
wrong  to  the  person  injured.'  This,  we  have  seen,'"  is  the  rule 
also  in  larceny. 

§  990.  1.  "Fiold  of  Ownar."  —  Where  it  was  made  punishable 
unlawfully  and  on  purpose  to  "  kill,  maim,  or  injure  any  livestock 
running  at  large  in  the  range  or  in  the  field  or  pasture  of  the 
owner,"  one  injuring  stock  found  in  his  own  cultivated  field  was 
adjudged  not  to  be  within  the  inhibition."    On  the  other  hand, — 

2.  TrAipaHing  Cattl*.  —  Under  the  words  "  unlawfully,  wan- 
tonly, wilfully,  or  maliciously  kill,  wound,  disfigure,  or  destroy 
any  horse,  mare,"  Ac,  it  was  held  that  the  owner  of  land  has  no 
right  to  kill  or  injure  cattle  trespassing  upon  it,  and  he  who  does 
this  comMits  the  malicious  mischief  of  the  statute.^ 

§  991.  injnxiM  to  Panon.  —  There  are  statutes  protecting  the 
person  of  individuals,  —  perhaps  not  properly  within  our  present 
title.    The  more  important  are  against  malicious  shooting,*^  and 

>  Tsj'lor  D.  S.  e  Hampfa.  389.  v.  WhiMmaa,  Dean.  353,  33  Law  J.  m.  b. 

3  Stat.  Crimes,  |  316 ;  Rex  v.  Salmon,  M.  C.  130,  IS  Jar.  434,  SG  Eag.  L.  t  Eq. 

Run*.  &  Ry.  26;   C.  t>.  Erskine,  B  Grat.  590. 

624  ;  C.  v.  Macomber,  3  Masi.  354  ;  Reg.  >  Hall  v.  Cranford,  9  Jones,  N.  C.  3. 

r.  Spencer,  Dears.  4  B.  131,  7  CoR  C.  C.  And  >ee  Averittn.  Mumil,  4  Joaes,  N.  C. 

189;  Keg.  «.  Satchwell,  Law  Rep.  3  C.  C.  Saa. 

31,  IS  Cox  C.  C.  449.  *  Stat.  Crimes,  S  349,  346  :  ante,  9  957. 

»  Hex  B.  Mackerel,  4  Car.  &  P.  44S ;  '  C.  v.  Fereavit,  4  Leigh,  686.    And  see 

Rex  o.  Fidler,  4  Car.  4  P.  449  ;  Rex  v.  S.  v.  Brjan,  89  N.  C.  531. 

West,  a  Deac  Crim.  Law,  1687  ;  Rex  v.  '  S.  i:  Pike,  33  Me.  361.    And  see  S.  v. 

Chubl),  a  IJeac.  Crim.  Law,  1687;   Rex  DaTis,  a  Ire.  153. 

V.  Banletc,  2  Deac.  Crim.  Law,  1687 ;  Rex  i°  Ante,  S  781. 

V.  HatchiDs,  a  Deae.  Ciim.  Law,  1686.  "  S.  v.  Waters.  6  Jones.  N.  C.  !7S. 

*  Read  r.  8.1  Ind.  911,  Smith,  Ind.  369.  »  Stiapv.P.  19  111.  80.  68  Am.  D.  988. 

*  S.i>.  MoQltrieville,!  Rice,ia8;  Reg.  <*  Stat.  Crlmet,  S  sas ;   1   Ea«t  P.  G. 
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maliciooB  Btabbiog,'  cutting,^  and  wounding.*  '  The  reader  will 
find  something  regarding  them  in  the  caBes  cited.* 

n.     The  Act  of  Mackiif. 

§  992.  I.  At  Common  limw.  —  The  statutes  of  malicious  mis- 
chief have  practically  so  far  superseded  the  common  law  that  we 
have  not  cases  enabling  us  to  dJBcem  with  precieion  the  lines 
which  distinguish  the  suflicient  common-law  mischief  from  the 
insufiScient.  Still,  it  must  be  a  serious  damf^  to  the  property, 
worthy  of  the  law's  notice.    Thus, — 

2.  'Woitndliis  Animal.  —  An  indictment,  East  tells  us,  charging 
that  at  a  time  and  place  named,  the  defendant,  with  force  and 
arms,  "  unlawfully  did  maim "  another's  black  gelding,  was  ad- 
judged insufficient;  *'for  if  the  case  were  not  within  the  Black 
Act,  the  fact  in  itself  was  only  a  trespass,  for  the  words  vi  et 
armit  did  not  imply  force  sufficient  to  support  an  indictment."* 
And  in  New  Jersey,  the  court  on  a  careful  examination  of  the 
authorities,^  which  it  deemed  not  uniform,  held  that  malicious 
mischief  in  wounding  an  animal  without  killing  it,  is  not  indictable 
either  under  the  statute  of  the  State  or  at  the  common  law."  On 
principle,  such  wounding,  viewed  as  mere  torture  to  the  creature,' 
could  not  constitute  the  mischief  of  the  common  law ;  but  if  it 
had  proceeded  so  far  as  to  impair  the  value  of  the  animal  as 
property,  it  should  be  accepted  as  adequate.  Ttie  mischief  done 
to  a  building  in  tearing  copper  from  it,  or  a  tomb  in  defacing  it,^ 
is,  speaking  in  similitudes,  a  mere  wounding,  not  a  killing,  of  the 
building  or  the  tomb. 

§  993.  A  wife,  —  whom  the  marital  relation  has  incapacitated 
to  steal  her  husband's  property,*  cannot  for  the  same  reason  com- 
mit upon  it  this  offence  of  malicious  mischief. '° 


4la ;  Reg.  V.  Lewii,  9  Cftr.  &  P,  fiS3 ; 
Reg.  t>.  St.  George,  9  Car.  &  P.  489; 
Henry  v.  S.  18  Ohio,  32;  Hex  v.  Ray- 
Dolde,  Ron.  &  Ry.  165 ;  Re^  t>.  Yoke, 
Rnai.  k  Ry.  Ml  ;  Reg.  t>.  Marpliy,  1 
C«wf.  t  Dix.  C.  C.  ao ;  Trimble  v.  C. 
a  Vft.  Cu.  143 ;  Rex  v.  Hult,  7  Cm.  & 
P.  eiB. 

»  Stat.  Crime*,  5  319. 

*  Stat,  Crimes,  S  31B  I  Rex  v.  Fruer,  1 
Moody,  419 ;  Rex  v.  Iliuit,  1  Moody,  93. 

*  Stat.  Crimei,E  3U;  Reg.  i^.  Walker, 
Bean.  3SS,  as  Eng.  L.  A  £q.  S89. 


*  See  also  poit,  3  1004;  Dlt.ftF.S693- 
696. 

'  Ranger's  Case,  2  East  P.  C.  1074. 

■  S.  V.  Beekman,  3  Datctisr,  134,  73 
Am.  D.  35S;  s,  p.  S.  v.  Maouel,  72  N.  C. 
aOl.Sl  Am.  R.  455, 

T  Vol.  I.  g  6a*-M7a;  Stat  Crime*, 

i  1100. 

■  Ante,  ;  984  {a,  3). 

»  Aute,  5  8'2(I). 
'°  Auonymoiu,  6  Mod.  BS. 
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§  994.  Unaer  th«  Btatntm,  —  tlie  required  act  of  mischief  will 
depend  on  their  tennB  and  the  nature  of  the  particular  case, — 
matter  largely  explained  in  "  Statutory  Crimes."  In  England, 
WQ  have  the  act  of  demolishing  or  beginning  to  demolish  a  bouse,' 
setting  fire  to  varioua  property,'  darning  it,*  wounding,*  and 
the  like. 

§  995.  1.  "  DiafiKnra,"  —  applied  to  a  horse,  has  with  ua  been 
held  to  be  satisfied  by  cutting  the  hair  from  its  tail,  or  cutting  oS 
its  mane.' 

2.  Alter.  —  A  statute  which,  to  protect  the  marks  put  on  cattle 
by  the  owners,  forbids  tlie  "  alterii^  "  of  a  brand,  is  violated  when 
a  new  brand  is  impressed  upon  a  cow  already  branded."    And  — 

3.  "  Mattar  oi  TUng."  —  A  Statute  against  ''  packing  or  putting 
into  any  bag,  bale,  or  bales  of  cotton,  any  stone,  wood,  trasb- 
cotton,  cotton-seed,  or  any  matter  or  thing  whatsoever,"  for  the 
purpose  of  fraud,  includes,  the  South  Carolina  Court  held,  the 
putting  in  of  an  undue  quantity  of  water,^ 

III.  The  Intent. 
§  996.  1.  Malios  ■gmlnat  Owaar.  ^-  What  IS  "  malice "  waB 
stated  in  the  preceding  volume.^  The  act  of  mischief  must  be 
the  product  of  malice.^  And  by  the  general  doctrine,  the  malice 
must  be  against  the  owner  of  the  property,  not  against  another 
person  or  the  property  itself ;  for  instance,  the  offence  is  not  com- 
mitted where  a  man  kills  an  animal  out  of  an  ill  mind  toward  it.'" 


1  Stat.Crimei.JSU;  Vol.Li340(I); 
Reg,  V.  HowbU,  9  Cat.  &  P.  437  ;  Keg.  w. 
Hftrri*,  Car.  &  M.  6S1,  note  ;  Rex  v.  Batt, 
6  Cm.  *  P.  329 ;  Rax  u.  Thomaa.  4  Car, 
&  P.  237 ;  Rex  f.  Price,  b  Car.  &  P.  SIO ; 
Reg.  D.  Adanu,  Car.  &.  M.  3991  Reg-  "■ 
SimpsoD,  Car.  &  M.  669. 

'  Stat.  Crimes,  %  311  ;  Rex  o.  Salman, 
Rubs.  &  Rj.  26. 

■  Stat.  Criniel,  %  313,  noM. 

•  SUt.  Crime«,S2ie,314;  Umonu.a 
19  Ark   171. 

•  Bojd  V.  S.  3  Humph.  39. 

*  Linney  v.  S  6  Tex.  I ,  M  Am.  D.  796. 
8e«  8.  V.  Matthewa,  SO  Mo.  K;  S.  r. 
Nichols,  IS  Rich.  67a. 

>  S.  e.  Holman,  3  McCord,  306. 

■  Vol.  I  5  437  (2),  429. 

*  1  Eut  P.  C.  4ia;   8.  E.  Conncil,  I 
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Teiiii.  30S;  C.  V  Walden,  3  Cn»b.  SSS; 
S.  u.  Uuig,  3  Rich.  179;  Hampton  o.  8. 
10  Lea,  639. 

'"  Vol.  I.  8  59S;  B  Eaat  P.  C.  i07S: 
Rex  c.  AuBtfiQ,  Ruu.  &  Ry.  490;  S-  >. 
KobiniOD,  3  Dev.  &  Bat.  130,  33  Am.  D. 
661  ;  S.  V.  Pierce,  7  Ala.  7SB ;  S.  d.  Jack- 
ton,  13  Ire.  339  ;  Rex  u.  Pearce,  1  LMch, 
937,  3  Eaat  P.  C.  1073;  Rex  i>.  Keao,  3 
EaR  P.  C.  1073 ;  a.  c,  nom.  Rex  v.  Hean. 
I  Leach,  927,  note ;  Rex  r.  Shepherd,  1 
Lesch,  53fl,  3  Eaat  P.  C.  1073 ;  S.  -.  Wil- 
cox. 3  Yerg.  278,  24  Am.  D.  669  ;  U.  8.  «■ 
Gideon,  1  Minn.  393;  S.  u.  Enalow,  10 
Iowa,  115,  117;  Northcot  v.  S.  43  Ala. 
330;  HobBOU  a.  S.  44  Ala.  3S0;  Hill  c.  8. 
43  Ala.  339;  8.  v.  Newby.  64  N.  C.  SS. 
Contra,  in  Georji^a,  where  it  i*  deemed 
■nfficieiit  that  the  act  be  wantonly  and 


CHAP.  XXX.]  MAUCIQU8  MI8CHIEP.  §  999 

2.  To  protect  One's  Property.  —  On  an  indictment  for  stabbing 
a  mare,  the  jury  found  specially  that  the  defendant "  took  the  mare 
from  his  corn-field,  where  she  was  damaging  his  growing  corn,  to 
a  secret  part  of  the  county,  where  he  inflicted  the  wound,  with  a 
view  to  prevent  a  repetition  of  the  injury ; "  and  it  was  held  that 
this  did  not  constitute  malicious  mischief.  The  judge  said  that 
the  wrong,  to  be  such,  must  be  ^Mone  in  a  spirit  of  wanton  malig- 
nity, without  provocation  or  excuse,  and  under  circumstances 
which  bespeak  a  mind  prompt  and  disposed  to  the  commission  of 
mischief."^  Possibly  these  terms  are  a  little  emphatic;^  but 
whether  so  or  not,  it  is  doubtless  sufficiently  settled  that  one  does 
not  commit  this  offence  by  a  mere  wrongful  act  done  for  the  pro- 
tection of  his  own  property.* 

§  997.  Under  the  Statutes,  —  this  question  of  the  intent  is  con- 
sidered in  "  Statutory  Crimes."  *  The  modem  legislation  of  Eng- 
land  has  made  it  immaterial  "  whether  the  offence  shall  be 
committed  from  malice  conceived  against  the  owner  of  the  prop- 
erty in  respect  of  which  it  shall  be  committed,  or  otherwise."  * 

§  998.  Claim  of  Rlglit.  —  An  injury  inflicted  under  an  honest 
claim  of  right  is  not  malicious  mischief,^  —  the  same  principle 
applying  here  as  in  larceny.^ 

IV.  English  Statutes  as  in  Force  with  tis. 

§  999.  1.  Qeneral.  —  There  are  many  English  statutes  of  ma- 
licious mischief,  some  of  which  are  of  early  dates  ;  but  no  one  of 
them  can  confidently,  on  any  clear  principles,  be  said  to  be  com- 
mon law  in  this  country.^ 

reekleasly  done.    Mosely  v.  S.  28  Ga.  190.  Tivey,  I  Car.  &  K.  704, 1  Den.  C.  C.  63, 

As  to  the  constrnction  of  the  Alabama  decided  on  that  statute  and  on  7  &  8  Geo. 

statute,  see  Johnson  v.  S.  37  Ala.  457.  4,  c.  30,  §  16,  and  7  Will.  4  &  1  Vict.  c.  90, 

For  a  fuller  view  of  the  malice  required  S  3 ;  2  Russ.  Crimes,  3d  Eng.  ed.  544 ;  1 

under   the    statutes,   see    Stat.    Crimes,  Gab.  Crim.  Law,  685.     See  also  Rex  v, 

S432a-437.  Salmon,  Russ.  &  Ry.  26 ;  Rex  r.  Hunt,  1 

'  S.  V.  Landreth,  2  Car.  Law  Repos.  Moody,  93;  C.  v.  Walden,  3  Cush.  558. 

446,  opinion  by  Taylor,  C.  J.  The  present  statute  is  24  &  25  Vict.  c.  97, 

>  There  is,  however,  a  series  of  cases  {  58.    Stat.  Crimes,  §  434. 

stated  2  East  P.  C.  1072  et  seq.,  which  ^  2  Russ.  Crimes,  3d  Eng.  ed.   545 ; 

appear  to  go  fully  as  far.    See  also  Stat.  Goforth  v.  S.  8  Humph.  37 ;  S.  i;.  Newkirk, 

Crimes,  §  437 ;  Taylor  v,  Newman,  4  B.  &  49  Mo.  84 ;   S.  v,  Hanse,  71  N.  C.  618  ; 

S.  89,  9  Cox  C.  C.  314.  Palmer  v.  S.  45  Ind.  388  ;  S.  v.  Luther,  8 

*  And  flee  Lane  v,  8.  16  Tex.  Ap.  172;  R.  1. 151 ;  Taylor  v.  Newman,  4  B.  &  S. 
Thomas  v.  S.  14  Tex.  Ap.  200.  But  com-  89,  9  Cox  C.  C.  314 ;  Hobson  v,  S.  44  Ala. 
pace  with  ante,  §  990  (2).  380. 

«  Stat.  Crimes,  §  432  0^437.  "^  Ante,  §  851. 

*  7  &  8  Geo.  4,  c  30,  §  25;  Reg.  v.         ^  Stat.  Crimes,  §  431.    Mr.  East  has 
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§  1000  BPECIFIO  OFFENCES.  [BOOK  2. 

2.  In  Bonth  Carolina — it  was  judicially  observed :  "We  bare 
of  force  the  Statute  37  Eea.  8,  c.  6,  against  burning  of  frames, 
and  tbe  Statute  22  &  23  Car.  2,  c.  7,  against  the  burning  of  any 
stack,  house,  building,  or  kiln,  maliciously  in  the  uight-tLme ;  but 
not  Stat.  9  Geo.  1,  c.  22,  commonly  called  the  Black  Act."' 
This  result,  however,  comes  from  express  legislation.  In  like 
manner,  — 

3.  Tb«  BUok  Act  —  of  9  Geo,  1  has  been  held  not  to  be  com- 
mon law  in  Georgia.' 

V.  Remaining  and  Connected  Questions. 
§  1000.  Felony  or  MUdamoanor.  —  This  offence,  at  the  common 
law,  is  misdemeanor,  not  felony.'  In  some  of  our  States,  under 
statutes,  it  is  felony  ;  in  others,  misdemeanor,'  —  a  question  on 
which  the  practitioner  should  consult  the  statutes  of  hia  outi 
State. 

made  a  fnll  collection  of  them,  ai  lee  3     As  to  th«  Black  Act,  lee  Slat  Cnmes, 
EOBt  P.  C.   1036  et  eeq.  §  433. 

>  S.  u.  SauJiiTe,  4  Strob.  3T3,  397 ;  S.         •  Black  v.  S.  3  Hd.  376. 
n.  DeBrohl,  10  Rich.  33.  •  lb. ;  C-  v.  Maoomber,  3  Mam.  »4; 

'  8.  e.  Campbell,  T.  U.  P.Charl.  166.     Brilton  v.C.  1  Ciuh.  302;  Trimble  r.  C. 
a  Va.  Ca».  1*3. 


For  MALICIOUS  WOUNDING,  we  ante,  S  991 ;  po«,  Matbbm  ;  alw>,  Stat.  Crimfs. 
MALPRACTICE,  see  Vol.  I.  §  SH  {!).  3U  (3).  5S8  (I),  896;  and  Uii*  Vol. 

Cdntbicft  ;   Kohicidb. 
MANSLAUGHTER,  see  HouicinR. 
MARIiLAGE  LAWS,  Bee  I>ii.  &  F.  |  733-740 ;  Stat.  Crimea;  Biibop  Hai-Dir. 

&S. 
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CHAP.  ZXXI.]  HAXBEM   AND  BTATDTOBT  KJJX.B. 


CHAPTER  XXXI. 

MAYHEM   AKD   STATUTORT   MAtMS. 

Otnunlt,  —  for  the  plBading,  evideoce,  uid  pnctlce,  Crim.  Pro.  II.  J  esOo-SSS; 
Dir.  &  F.  {  Til-Ti8.  And  for  miaceUaneoiu  qaeationa.  Me  the  indexes  to  thii  seriei 
of  books.  Compare  with  Che  several  titles  Aasanlt,  Bxttetf,  uid  Uomidde ;  also  with 
Haliciooa  Injuries  to  the  Person  in  Dir.  &  F. 

§1001.  1.  D«Snad.  —  Hawkins,  with  a  precieion  not  probably 
admittiog  of  essential  improTement,  defines  mayhem  at  the  com- 
mon law  to  be  "  a  hurt  of  any  part  of  a  man's  body  whereby  he  is 
rendered  less  able,  in  fighting,  either  to  defend  himself  or  to  an- 
noy his  adversary."  ^ 

>  I.  iHawk-PCCnnr.  •d.p.lOT,}!,  913(2);  Stat.  Crime*,  $316.]  Earlieraa- 
And  see  Vol.  I.  $  399  (3J ;  SUt.  CrimM.  tboritiee,  however,  are  to  be  foun<l,  giving 
{  316;  I  EaM  P.  C.  393 ;  Reg.  v.  Hagaa,  the  word  a  more  extended  signification. 
8  Car.  4  P.  167,  ITl.  Propoced  in  New  Thu»,  Pulton  (De  Pace  Regie,  1609,  £ol. 
70Tk.  —  The  New  York  commissionera  19,  {  SB  and  99)  says;  'Maiheming  is 
proposed :  "  Every  person  who,  with  pre-  when  one  member  of  the  commonweale 
meditated  deeign  to  injure  another,  shall  take  from  another  member  of  the 
inflicts  npon  his  person  any  injnry  which  same  ■  natural  member  of  his  bodie.  or 
disfif^res  his  personal  appearance,  or  die-  the  use  and  benefit  thereof,  and  thereby 
ables  any  member  or  organ  ot  his  body,  disable  bim  to  serve  the  communweale  by 
or  seriougty  diminiahee  his  physical  vfgor,  bis  weapons  In  the  time  of  warre,  or  by 
is  guilty  of  maiming."  And  they  add,  his  labor  in  the  time  of  peace ;  and  also 
Ooncemins  the  Definition.  —  "  Ueflni-  diminisheth  tbe  strength  of  his  bodie, 
tions  of  maybem  found  in  several  of  the  and  weaken  him  thereby  to  get  his  owne 
more  familiar  Knglish  aachoriliea  confine  living,  and  by  that  meanes  tbe  common- 
the  offence  to  such  wounds  as  impair  the  weale  is  in  a  sort  deprived  of  tbe  use 
powen  of  attack  or  defence;  the  grava-  of  one  of  her  members.'  Wounds  which 
men  of  the  offence  being  deemed  to  con-  merely  disfigured  the  person  without  im- 
sist  in  the  disability  for  self-protection  pairing  Che  general  strength  or  the  powera 
which  it  createa.  Consult  4  Bl.  Com.  of  some  particular  member  seem  Co  have 
SOi-iOl ;  1  lust.  S  503.  [Nator*  Ot  tha  beea  excluded  by  all  Che  commun-law 
OfRmoe.  —  I  apprehend  that  according  definitions  of  maybem,  though  made  the 
to  the  ancborities  here  referred  to,  and  to  subject  of  several  stringent  enactmenCs." 
the  teachings  of  the  tiooks  generally,  the  Draft  of  a  Penal  Code,  p.  B9,  90. 
gravamen  of  a  common-law  mayhem  was  S.  I  cannot  forbear  quoting  a  lictle  fur- 
not  so  much  that  the  victim  was  disabled  ther  from  Fulton,  at  the  place  here 
to  protect  himself,  viewed  simply  in  re-  referred  to  by  the  New  York  commis- 
spect  of  self-pnservation,  as  that  he  was  sioners :  "  This  matheming  is  a  dismem- 
rendered  unable  to  fighc  in  defence  of  the  bring  of  a  man,  or  Caking  away  some 
king  and  country,  and  as  a  soldier  protect  member,  or  part  of  his  bodie,  or  tbe  use 
himaelf  in  battle.  And  see  Vol.  I. )  S59  (8),  thereof :  as,  when  a  wound,  blow,  or  hut 
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SPECinC  OFFEKCES. 


[book  X. 


2.    Dlsflgnring  and  Mayhem  diatiiigiiiBhed. —  East  sajB  :  ^'  If  the 
injury  be  such  as  disfigures  him  only,  without  diminishing  his 


18  givoD,  or  done  by  one  person  or  more  to 
another  person,  whereby  he  is  the  lesse 
able  to  defend  himselfe  in  the  time  of 
warre,  or  to  get  his  living  in  time  of  peace ; 
and,  therefore,  "What  Acta  are  Mayhem. 
—  If  a  man  do  pat  out  the  eye,  or  cnt  off 
the  hand,  or  foot,  or  any  joynt  of  the  hand 
or  foot  of  another,  it  is  maihem,  thongh  it 
be  done  by  channce-meddly.  (But  if  one 
man  of  malice  pretended  [prepensed  ?]  do 
cut  out  the  tongne,  or  put  out  the  eyes  of 
any  of  the  king's  subjects,  it  is  felony.) 
And  if  one  man  doe  crush  the  month  or 
head  of  another,  or  breake  ont  his  fore- 
teeth, it  is  maihem,  for  with  them  he 
may  defend  himselfe  in  battaile ;  but  to 
break  his  hinder  teeth,  or  to  cut  off  his 
nose,  or  ears,  whereby  he  looseth  his 
hearing,  is  no  maihem,  bnt  a  deformitie, 
or  blemish  of  his  bodie,  and  no  weaken* 
ing  of  his  strength.  It  is  a  maihem  to 
pall  any  bone  ont  of  a  man's  hand,  or 
to  cat  off  any  finger  of  a  man's  hand, 
or  to  breake  any  of  them,  so  that  they 
become  shrunke  up,  or  dried  up,  or 
dead,  or  crooked.  Gelding  of  a  man  is 
also  a  maihem ;  though  it  be  in  a  secret 
place,  yet  it  maketh  him  more  feeble, 
and  unable  to  defend  himselfe  in  bat- 
taile, or  to  worke  for  his  living.  If  by 
any  wound  received  the  siuewes  or 
veines  of  a  man  be  shrunke  up,  it  is  a 
maihem.  To  cut  off  the  cheeke  or  jaw- 
bone of  any  person,  or  so  to  crush  or 
breake  any  of  them  that  the  same  per* 
son  is  the  lesse  able  to  take  his  meat  or 
drinke,  is  a  maihem.  If  one  person  or 
more  doe  take  another  person  by  force, 
and  put  him  in  the  stockes,  or  otherwise 
bind  him  fast,  and  after  pour  so  much 
skalding  bote  oyle  and  vinegar,  or  bote 
melted  lead,  or  other  skalding  liquor, 
upon  any  part  of  his  bodie,  and  so  con- 
tinue it  untill  it  doth  wast  and  consume 
the  flesh  of  the  same  part,  and  drie  up 
and  mortifle  the  vaynes  and  sinews  of 
the  same  part,  it  is  a  maihem.  If  A  doe 
strike  at  B,  and  the  weapon  wherewith 
he  striketh,  breaking  or  falling  ont  of 
his  hand  by  the  force  of  the  blow,  doth 
put  out  the  eyes  of  D,  this  shall  be  ad- 
judged a  maihem,  for  that  A  hath  an  in- 
tention at  the  first  to  doe  some  hurt  in 
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striking  at  B.  The  greatnesse  or  smal- 
nesse  of  the  woond  in  some  of  the  cases 
aforesaid  doth  make  the  difference, 
whether  it  be  a  maihem  or  not." 

3.  Falotiy  or  Xiademeaaor.  —  The 
reader  perceives  that  this  old  author  sin- 
gles out  one  sort  of  mayhem,  and  calls  it 
felony,  without  giving  a  special  designa- 
tion to  the  others.  And  we  shall  see,  in 
the  text  of  this  chapter,  that  there  is  some 
confusion  in  the  books  as  to  whether,  at 
the  common  law,  mayhem  is  felony  or 
misdemeanor.  Now,  if  we  were  to  trace 
the  question  fully  through  the  old  books 
and  records,  we  should  probably  find  that 
by  the  ancient  common  law  some  maims 
were  felonies;  others,  misdemeanors; 
while  to  still  others  there  was  assigned 
a  special  place  between  felony  and  mis- 
demeanor. But  however  this  may  be, 
Blendlnff  with  Battary.  —  When  the 
maim  was  a  misdemeanor,  and  it  was 
punished  purely  as  a  violation  of  the 
criminal  law,  the  question  was  of  little 
consequence  whether  it  was  technically 
and  by  name  a  mayhem,  or  was  an  ag- 
gravated battery,  which  was  also  a  mis- 
demeanor.  Therefore  the  line  separating 
the  lesser  mayhems  from  batteries,  as  the 
law  has  come  to  us,  is  naturally  not  very 
distinct.    But  — 

4.  Mayhem  aa  CivU  Tort.  •  There 
is  another  distinction;  namely,  between 
the  civil  offence  of  mayhem,  viewed  sim- 
ply as  a  tort  against  the  individual,  and 
for  which  damages  in  money  might  be  de- 
manded, and  the  indictable  crime.  Now, 
if  the  reader  will  read  on,  in  Pulton,  lie- 
yond  the  place  whence  the  above  pas- 
sages are  extracted,  he  will  see  that  the 
mayhem  of  which  this  author  is  partic- 
ularly treating  is  such  aa  was  punishable 
by  the  old  and  now  obsolete  process  of 
Appeal  of  Mayhem  I  and,  says  Jacob, 
Law  Diet.  tit.  Appeal,  "  Appeal  of  may- 
hem is  the  accusing  one  that  hath  maimed 
another ;  but  this  being  generally  no  fel- 
ony, it  is  in  a  manner  bnt  an  action  of  tres- 
pass ;  and  nothing  is  recovered  by  it  hat 
damages."  Pulton,  however,  fol.  16,  after 
saying  that  "an  appeale  of  maihem  is  in 
effect  bnt  an  action  of  trespass,  wherein 
the  plaintiffe  shall  recover  damages  ac- 
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CH&P.  2ZXI.]  HATHEM  AND  3TATUT0BT  HAIHS.  §  1002 

coqxiral  ftbilities,  it  does  not  fall  within  the  crime  of  mayhem. 
Upon  this  distinction,  the  cutting  off,  disabling,  or  weakening  & 
man's  hand  or  finger,  or  striking  out  as  eye  ^  or  foretooth,  or  cas- 
trating him,  or,  as  Lord  Coke  adds,  breaking  his  skull,  are  said  to 
be  maima ;  but  the  cutting  off  his  ear  or  nose  are  not  such  at 
common  law."" 

§  1002.  1.  Old  BngiiBh  statatM.  —There  are  some  old  English 
statutes  of  mayhem,  a  part  whereof  seem,  on  principle,  to  belong 
to  our  common  lav.  Yet  they  are  not  deemed  either  by  Kilty  ' 
or  the  Pennsylvania  jodges  *  to  have  been  received  by  us.  They 
are  stated  by  East  as  follows :  — 

2.  5  Hon.  4.  —  "  By  Stat.  5  Hen.  4,  c.  6,  to  remedy  a  mischief 
which  then  prevailed  of  beating,  wounding,  imprisoning,  or  maim- 
ing persona,  and  after  purposely  '  cutting  their  tongues  or  putting 
out  their  eyes '  to  prevent  them  from  giving  evidence  against  the 
perpetrators,  it  is  enacted  that '  in  sudi  case  the  offenders  that  so '  *i 
cut  tongues  or  put  out  the  eyes  of  any,  and  that  duly  proved  and 

found  that  such  deed  was  done  of  maJice  prepensed,  shall  incur  y. 

the  pain  of  felony.'    That  is,  as  Lord  Coke  explains  it,  if  the  act  ' 

be  done  voluntarily  and  of  set  purpose,  however  sudden  the  ^ 

occasion."  >i 

3.  37  Hon.  e.  —  "  By  Stat.  87  Hen.  8,  c.  6,  if  any  person  '  mali-  .r 
ciously,  willingly,  or  unlawfully  cut  or  cause  to  be  cut  off  the  ear 

or  ears  of  any  subject,  otherwise  than  by  authority  of  law,  chance-  - 

medley,  sudden  affray,  or  adventure,  he  shall  not  only  forfeit  -• 

treble  damages  to  the  party  grieved,  to  be  recovered  by  action  of  ! 

trespass,  but  shall  forfeit  ;£10  to  the  king  for  every  such  offence, 
in  the  name  of  a  fine.' "  '    As  to  which,  — 

4.  Forfoltnro.  —  We  may  observe  that  provieions  of  old  Eng- 
lish statutes,  like  this  latter  one,  imposing  a  forfeiture  to  the 

cording  to  the  qaalitie  and  qnnntitie  of  BpparBtit  discrepancy  pointed  out  bj  the 

the  offence,"  adds,  "  and  the  defendant  New   Yorli    commii'sioners    between   his  ' 

shall  b«  imprtBoned."     Bot  aa  ehowinj;  definition  of  mayhem  and  the  deHnitions 

diu  the  appeal  is  pratt;  purely  n  civil  of  the  more  modern  and  standard  writers 

utioD,  he   mentioDB,  fol,  17,  that  a  plea  on  the  criminal  law. 

of  release  of  all  demands  by  the  plaintiff         '  Chick  v.  8.  7  Hntnpb.  161. 

will  av^i  tbe  defendant  in  bar.    See  post,         >  1  East  P.  C.  393 ;  Britton,  Kel.  Tr. 

{  lOOe,  note.  les. 

5.  Further  of  the  Definition.  — The  ■  Kilty  Report  of 'Statutes,  93,  77, 99. 
consideration,  therefore,  that  Pnlton  is  *  Report  of  Judges,  3  Binn.  999  etseq. 
•peakiog  of  (he  semi-clril  wrong,  not  of         '  See  post,  §  tOOS. 

the  pnrel/  criiuinal  offence,  lecoucUes  the        <  1  East  P.  C.  393, 394. 
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party  and  to  the  king,  are  not  commonl;  accepted  as  of  force  in 
this  coiiDtry.' 

§1003.  1.  Cov«iitiT  Act.  —  The  remainmg  statute  mentioned 
]ij  East  is  in  date  subsequent  to  our  first  settlements ;  yet  is 
ciarly  enough  to  have  become  common  law  in  some  of  the  colonies, 
within  the  rule  that  laws  of  the  mother  country  adapted  to  the 
Altered  circumstances  of  a  colony  are  such,*  It  is  22  &  23  Car.  2, 
v.  1  (a.  d.  1670),  "  commonly  called  the  Coventry  Act,  from  the 
circumstance  of  its  having  passed  on  occasion  of  an  assault  made 
on  Sir  John  Coventry  in  the  street,  and  Blitting  his  noBe,  by  per- 
ROUS  who  lay  in  wait  for  him  for  that  purpose,  in  revenge,  as  was 
hujiposed,  for  some  obnoxious  words  uttered  by  him  iu  Parliament. 
It  enacts  '  that  if  any  person  or  persons  shall,  on  purpose  and  of 
malice  aforethought,  by  laying  in  wait,  unlawfully  cut  out  or  dis- 
.'il)l3  the  tongue,  put  out  an  eye,  slit  the  nose,  cnt  off  a  nose  or  lip, 
(ir  cot  off  or  disable  any  lirab  or  member  of  any  subject,  with  in- 
tontion  in  so  doing  to  maim  or  disfigure  him  in  any  the  manners 
liefure  mentioned  ;  that  then  the  person  or  persons  so  offending, 
their  counsellors,  aiders,  and  abettors  knowing  of  and  privy  to  the 
(jFFcnce  as  aforesaid,  shall  he  declared  to  be  felons,  and  suffer 
death  as  in  cases  of  felony  without  benefit  of  clergy.'  But  not 
to  work  corruption  of  blood,  forfeiture  of  dower,  or  of  the  lauds 
or  goods  of  the  offender,"  * 

2.  Th«  Maaning*  —  of  "  slit  the  nose  "  *  and  some  other  of  the 
words  in  this  statute  are  explained  in  "  Statutory  Crimes,"* 

§  1004.  Oar  AmertoMi  L«Klalatlon  — is  modelled  chiefly  on  the 
English,  but  among  our  different  States  it  is  not  quite  identical. 
Something  of  it,  and  how  interpreted,  wilt  appear  from  the  cases 
ill  the  note.* 

§  1005.   "  Malm  "  —  Conaent.  —  In  "  Statutory  Crimes,"  was  con- 


sidered the  meaning  of  "  n 

1  See  also,  on  the  qnescion  of  these 
etitotei  beJDg  of  force  in  thia  conntrj', 
.lute,  S  999. 

■^  Bishop  FirM  Book,  J  SI-56. 

'  1  Eait  P.  C.  391, 

*  Stat.  CrimBB,  5  317. 

'  A  fall  expoHitioa  of  thia  atatnte  ia 
pivea  by  East.  See  alto  1  Hawk.  P.  C. 
L'urtf.  ed.  p.  108, 109. 

"  S.  V.  Abram,  10  Ala.  93S ;  S.  v.  Srm- 
moni,  3  Ala.  497 ;  S.  r,  BHIe;.  8  Port. 
472 ;  8.  r.  Absence,  4  Port.  897 ;  Eakridge 

fi82 


And  the  effect  of  maiming 

V.  8.  fiS  Ala.  30;  S.  ti.  Coleman,  S  Port. 
32 ;  Adania  u.  Barrett,  5  Ga.  404 ;  C.  c. 
Newell,  7  Man.  349 ;  S.  v.  Girkin.  1  Ire. 
lal ;  S.  V.  Crawford,  2  DeT.  485 ;  S.  o- 
Mftira,  Coie,  463 ;  Scott  c.  C.  6  S.  &  B. 
234;  Chick  l^.  S.  T  Hnmph.  161;  C.  f. 
Leeter,  3  Va.  Cas.  198 ;  Moore  >^.  S.  4 
Chand.  16S;  U.  8.  c,  Seroggina,  Hemp. 
478 ;  B.  V.  Bohauuou,  31  Mo.  490 ;  Foetet 
v.  P.  SO  N.  T.  598.  And  eee  Ante,  S  991. 
'  Flat.  Crimes,  {314,316.  And  tee  8. 
r.  Briley,  8  Port.  478. 
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one's  self,  or  another  at  his  reqaeat,'  and  some  other  questions, 
were  examined  iu  the  first  volume. 

§  1006.  1.  -MaUoo  Aforethonght."  —  These  words  JD  these  stat^ 
utes  do  not  require  premeditation.* 

2.  "  Piemoditated  DealgD."  —  The  New  York  statute  has  the  ex- 
pression "from  premeditated  design,"  in  place  of  the  "malice 
aforethought "  of  the  Coventry  Act.*  The  meanings  are  not  the 
same.  And  it  follows  from  explanations  under  the  title  Homicide,* 
that  under  the  New  York  statute  there  must  be  a  specific  intcut 
to  maim,  but  it  need  not  be  in  the  mind  for  anv  appreciable  space 
of  time  before  the  blow  is  given.'  An  act  done  in  the  heat  of  a 
casual  and  sudden  affray,  without  premeditation,  is  not  witliln 
the  statute.' 

§  1007.  1.  -BitJnf  off  th«  Bar."  — To  constitute  a  biting  off  of 
the  ear,  the  whole  ear  need  not  be  taken  awaj ;  it  suffices  that 
enough  is  removed  to  impair  the  personal  appearance,  and  render 
the  individual  less  comely ;  but  nothing  short  will  do.^  So  like- 
wise if  a  statute  makes  it  mayhem  to  disfigure  a  member,  it 
will  be  satisfied  by  a  biting  off  of  the  ear.^ 

2.  "icember."  —  The  external  ear  is  a"member"  of  the  hu- 
man body.*  Still  it  seems  to  be  deemed  in  Texas  that  the  court 
could  not  say  this  as  of  law,  but  the  jury  may  find  it  as  fact,'" 
where  the  word  "  ear  "  is  not  in  the  statute. 

§  1008.  FolODT  or  UUdemeanor.  —  Hawkins  tells  US  that  "  all 
maim  is  felony,"  adding  that  "  anciently  castration  was  punished 
witli  death,  and  other  maims  with  the  loss  of  member  for  mem- 
ber. But  afterwards  no  maim  was  punished  in  any  case  with  the 
loss  of  life  or  member,  but  only  with  fine  and  imprisonment."  " 
Eaat  explains:  "All  maims  are  said  to  be  felony;  because 
anciently  the  offender  had  judgment  of  the  loss  of  the  same 
member,  &c.,  which  he  had  occasioned  to  the  sufferer ;  but  now 


1  Vol,  I.  S  260  (S),  913  (a). 

»  Ante,  9  1002  (a);  S.  b.  Gitkin,  1  Ire. 
121  ;  S-  V.  Cntniord,  S  Dev.  439;  S.  c. 
SimmoDB,  S  At&,  497.  As  to  "  wilfnllj," 
■ee  S-  B.  Abratn,  10  Ala.  938. 

•  Ante,  i  1003. 

*  Ante,  (728  (1-3). 


'  Godfrey  v.  P.  ropm. 

■  S-  p.  Girkin  and  S.  v.  Crawford,  2 
Dev.  425;  8.  v.  Abram,  10  Ala.  988;  S.  v. 
Harrleon,  30  La.  An.  I3S9. 

'  P.  V.  Golden,  6S  Gal.  5*2. 

*  Godfrey  v.  P.  9  Hnn,  369.  63  N.  Y. 
ivening  the  aua  aa  reported  iu  Hon, 


Foeter  v.  P.  90  N.  Y.  598 ;  Godftey     bnt  not  opon  this  point, 
r.  P.  S3  N.  Y.  207 ;  Bnrko  v.  P.  i  Hun,         "  Slattery  v.  S.  41  Tex.  819. 
481.      See   Slattery  v.  S.  41    Tex.   619 ;         "  1  Hawk.  P.  C,  Curw.  ed.  p.  10!,  J  3. 
Molette  V.  S.  49  Ala.  IS.  And  see  Vol.  L  S  9S5. 
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tlie  only  judgment  which  remains  at  common  law  ia  of  fine  and 
imprisonment ;  from  whence  the  offence  seems  to  have  been  after- 
wards considered  more  in  the  nature  of  an  aggravated  trespass. 
Lord  Coke  accordingly  classes  it  as  an  oEfeuce  '  under  all  felonies 
deBerving  death,  and  above  all  other  inferior  offences.'  But 
particular  statutes  have  extended  both  the  crime  and  the  punish- 
ment." '  In  this  country,  the  common-law  mayhem  is  not  gener- 
ally classed  as  felony,  unless  committed  by  castration,  and  then 
perhaps  it  is.^ 


1  1  EMt  p.  C.  393. 

«  C.  B.  Newell,  T  Mara.  S45 ;  Adanu  v. 
Buntt,  &  Gk.  404 ;  C.  r.  LeMei.  9  Vm.  Cu. 
198,  Aod  Bee  S.  D.  AbeeDce.  4  Port.  S9T. 
Bnt  Bee  S.  v.  Thompson,  30  Mo.  470; 
CuwIa  e.  C.  32  Gntt.  899.  Kea  also  ante, 
S  1001,  note.  I  am  iDclioed  to  thiok  that 
gome  of  the  ohBcnrity  in  the  boolu  as  U> 
what  wfta  the  old  l»w  of  this  offence  comet 
from  not  diatingnuhing  between  the  cases 
in  which  the  proceeding  nag  by  ap/ifat 
(now  aboliabed  in  England  and  never 
known  in  this  conntij),  and  tboso  wherein 
it  woi  bj  snit  In  the  king's  name,  as  by 
indicttnvnt  or  iafutmstion.  Britton,  who 
writes  in  the  name  of  the  kiog,  says : 
"  Concerning  mayhe 


felony  againit  the  oSendara;  and  wbeo 
any  appellee  is  convicted  of  BDch  feloDj, 
and  brought  np  for  jadgment,  let  the  judg- 
ment be  tbis,  that  be  lose  the  like  mem- 
ber as  he  baa  destroyed  of  tbe  plaintiff; 
and  if  the  plvnt  be  made  against  a  wo- 
man who  has  deprived  a  man  of  his  meat- 
here,  she  shall  hare  jndgment  to  lose  a 
hand,  being  the  member  wherewith  she 
committed  tbe  offence.  In  this  felony  do 
prosecution  shall  lie  at  our  suit  with  a 
I'iew  to  the  judgment  of  loss  for  loss; 
bnt  if  tbe  appeal  be  idiMed,  the  felons 
shall  answeT  (or  sach  feloniea,  and  if  they 
are  attainted  at  our  snit,  tbey  aball  be 
awarded  to  prison,  and  ransomed  thence 
for  breaking  our  peace."    1  Kichols  Titai. 

isa. 


For  MEETING,  ILLEGAL,  see  Unlawful  Assehblt  ;  abo,  Disoiuibrlt  Hocse, 
Vol.  L;  llOSaat  seq. 
MISCHIEF,  see  Malicioui  Muchiev. 
MURDER,  see  Homicide, 
KEGLECTS,  see  Dit.  &  F.  8  749-758. 
NOXIOUS  AND  ADULTERATED  FOOD,  see  Dii.  ft  P.  f  T61-T79,ud  pbces 

there  cited. 
NOXIOUS  TRADES,  see  Vol.  L  j  1 138  et  seq. 
NUISANCE,  see  Vol.  I.  }  1071  et  seq. ;  Dir.  &  F.  J  T7S-8S5. 
OBSCENE  LIBEL,  see  ante,  {  943,  B44. 
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CHAPTER  XXXII. 

OBSTBUCTING  JUSTICE  AND  GOYEBNHENT. 

Cknumlty  —  for  a  wider  exposition  of  the  subject  of  this  chapter,  Vol.  L  §  450-480. 
For  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  879-898 ;  Dir.  &  F.  §  836- 
854.  Consult  also  the  titles  Embracery,  Prison  Breach,  &c.  And  for  incidental 
questions,  see  the  indexes  to  this  series  of  books. 

§  1009.  Scope  of  Chapter.  —  Having  in  the  first  volume  taken 
a  general  view  of  the  indictability  of  acts  within  the  title  of  this 
chapter,^  we  have  little  for  consideration  here  except  a  few  seem- 
ingly disconnected  questions,  chiefly  under  statutes. 

§  1010.  1.  "Resist  or  Oppose."  —  A  statute  made  it  punishable  ^^ 

for  one  knowingly  to  '*  resist  or  oppose  any  officer  of  this  State 
in  serving,  or  attempting  to  serve  or  execute,  any  legal  writ  or  i 

process  whatsoever."  And  this  was  held  to  require  an  active 
opposition ;  merely  taking  charge  of  a  debtor'^  property,  keeping 
it  out  of  the  officer's  view,  and  refusing  when  called  on  by  tlie 
officer  to  produce  it,  is  not  enough.^  The  adequate  forms  of  active 
opposition  are  too  numerous  for  specific  detail.^  When  there  is 
no  display  of  force,  they  must  go  beyond  mere  threats.* 

2.  In  lane  of  Duty.  —  The  officer,  to  render  the  resistance 
indictable,  must  be  in  the  discharge  of  an  official  duty ;  ^  as,  if  on 
a  Sunday,  when  the  law  does  not  justify  him  in  executing  civil 
process,  he  takes  an  article  under  a  writ  of  replevin,  the  defend- 
ant does  not  commit  this  offence  if  thereupon  he  recaptures  the 
thing.*  Or  if  on  any  process  the  officer  attempts  to  seize  or  seizes 
what  he  has  no  right  to,  a  retaking  of  it,  or  a  replacing  of  the 

1  Vol.  I.  §  450-480.  Boyd  o.  8. 19  Tex.  Ap.  446 ;  U.  S.  v.  John- 

<  Crampton  i;.  Newman,  12  Ala.  199,  son,  26  Fed.  Rep.  682;  U.  S.  t;.  Martin,  9 

46  Am.  D.  251.    And  see  Johnwm  v.  S.  Saw.  90,  17  Fed.  Rep.  150;  U.  8.  o.  Kin- 

ao  Ga.  426;  S.  v.  Moore,  39  Conn.  244 ;  died,  4  Hnghee  C.  C.  493. 

8.  V.  Welch,  87  Wis.  196;  C.  v.  Tobin,  108         *  8.  v.  Welch,  37  Wi«.  196. 


426.  ^  Jones  v.  S.  60  Ala.  99 ;  8.  v.  Clayton, 

*  For  example,  U.  8u  o.  Doyle,  6  Saw.  100  Mo.  516, 18  Am.  St  565. 
612 ;  King  r.  S.  89  Ala.  43, 18  Am.  St.         ^  Biyant  v.  8. 16  Neb.  651. 
89;  S.  V,  Feckard,  5  Earring.  Del.  500; 
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fence  he  removes  to  seize  it,  ia  not  resiating  him.'  Still  it  is  a 
part  of  an  officer's  duty  to  hold  what  he  has  lawfuUj  taken,  and 
one  who  obstructs  him  therein  commits  the  crime.^ 

3.  "  Offloer."  —  Who  is  an  officer  we  saw  in  "  Statutorj 
Crimes." '  For  example,  a  special  deputy-sheriff  executing  a 
■warrant  of  arrest  is  an  "  officer  "  to  resist  whom  is  indictable.* 

§1011.  1,  "Impede  or  Hinder."  —  It  was  by  statute  made  pun- 
ishable to  "  impede  or  hinder  any  officer,  judicial  or  executive, 
civil  or  military,  under  the  authority  of  the  State,  in  the  execu- 
tion of  his  office."  And  it  was  held  that  one  who  takes  from  a. 
justice  of  the  peace  a  writ  and  refuses  to  give  it  back,  thereby 
stopping  proceedings  in  the  cause,  does  not  commit  the  statutory 
offence,  whatever  be  his  common-law  liability  * 

2.  AsMnlt  on  OfBoer.  —  One  way  of  resisting  or  impeding  an 
officer  is  to  assault  him  while  in  the  execution  of  his  office.^  U 
the  assault  is  in  opposing  a  lawful  arrest  by  the  officer  without  a 
warrant,  it  is  no  defence  that  the  latter,  neglecting  hia  duty,  did 
not  afterward  make  complaint  against  the  defendant  for  the 
offence  for  which  he  was  arrested.^ 

§  1012.  ResietlnB  AtUobment  of  Ck>od«.  —  What  a  man  may  do 
in  defence  of  his  property  was  considered  in  the  first  volume.* 
Within  limits,  lie  may  maintain  possession  of  his  own  by  force.' 
And  it  has  been  held  that  the  case  is  not  different  though  an 
officer  comes  to  attach  one's  goods  on  a  writ  against  a  third  per- 
son.'" On  the  other  hand,  all  right  forcibly  to  resist  the  officer 
has  by  other  courts  been  denied ;  it  being  deemed  that  in  these 
circumstances  tlie  owner  should  yield  his  claim  at  once  to  trial  by 
law,"  Between  these  extremes  the  Vermont  Court  holds  a  middle 
ground  ;  namely,  that  the  facts  which  render  a  stranger  guilty 
of  impeding  an  officer  will  not  necessarily  make  the  owner  so, 

Nojei,  2S  Vt  41S ;  Reg.  v.  Green,  8  Cos 
C.  C.  441 ;  C.  V.  SberiS,  S  Brews.  343. 

>  Ant«,  {  SI. 

1  C.  0.  Tobiu,  108  Mass.  «SS.  And  im 
C.  D,  McOahey,  II  Gr&j,  194. 

'  Vol.  I.  J  836  et  ieq. 

*  AtM,  {  920. 

1°  C.  V.  Kennard,  S  Pick.  133 ;  OUtw  *. 
S.  17  Ark.  BOS. 

"  S.  V.  RicbuiIsoD,  3B  N.  H.  108,  7S 
Am.  D.  173;  U.  S.  v.  McDonald,  8  Bi*. 
439  i  S.  V.  Fifleld,  tS  N.  H.  34. 


1  Smith  o.  P.  99  HI.  449.  And  see 
DavJH  V.  S.  76  Ga.  731. 

■  V.  S.  If.  McDonald,  8  Bit.  439. 

■  Stat.  Crimes,  g  916,  371  a.  And  see 
Vol.  I.  3  4&4-465;  ute,  {  949  (3-0,  lOJ, 
8B0. 

*  Andrews  v.  S.  78  AU,  483;  Pntmu 
v.  8.  49  Ark.  449.  And  see  U.  S.  v.  Seus, 
1  Gnllis.  315;  U.  S.  t'.  McDoDttld,  inpm; 
S.  v.  Hivere,  64  Iowa,  729. 

•  S.  V.  LoTEtt,  3  Vl  no.  See  farther, 
OQ  points  of  this  Kind,  B.  d.  Hailej.  3  Strob. 
73;   8.  e.  Henderson,  Ifi  Uo.  486;  8.  >. 
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but  be  may  resist  hj  all  peaceable  means,  yet  not  to  personal 
violence.' 

§  1012  a.  Znoitiiig  to  impsaa.  —  It  was  by  statute  made  pun- 
ishable by  force  or  threats  to  "  attempt  to  intimidate  or  impede  a 
judge,  justice  of  the  peace,  juror,  witness,  or  any  officer  in  the 
discharge  of  his  duty,  or  to  obstruct  or  impede  the  admiuistratloD 
of  justice  in  any  court."  And  one  who  incited  and  advised  a 
defaulting  witness  not  to  permit  an  attachment  to  be  served  upon 
him  was  held  to  have  committed  the  offence." 

§  1013.  iJbnatiiig  impoimdvd  Cattle.  — Under  B.  municipal  or- 
dinance for  punishing  persons  opposing  the  marshal  in  executing 
the  provisions  of  an  ordinance  for  impounding  cattle,  it  was  held 
that  one  breaking  a  pound  and  liberating  a  cow  put  therein  docs 
not  become  guilty  of  the  offence.  As  said  by  McDonald,  J.,  the 
impounding  ordinance  had  been  "  executed  before  the  defendant 
committed  the  act  which  ia  alleged  to  have  constituted  the  offence. 
The  breach  of  the  pound  was  no  opposition  or  interruption  of  the 
officer  in  the  execution  of  the  ordinance."  ' 

*  Borne  r.  Ombnig,  33  Q%.  ST,  69. 


For  OBSTRUCTING  RIVERS  AND  OTHER  WAYS,  aee  Wat, 
OFFICIAL  MISCONDUCT,  tee  Malpbabance  and 
OPEN  LEWDNESS,  tee  Stat.  Chmei.    Aod  aae  Exposure  of  Fbrbon,  Vol. 

S  I  las  ec  seq. 
PEACE,  BREAKING  THE,  lee  Dii.  &  F.   S  869-861,  and  places  there  r 

ferred  to. 
PEDDLING,  MB  Stat.  Crimes. 
PENSION  LAWS,  OFFENCES  AGAINST,  ae«  Dir.  *  F.  J  863-868. 
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CHAPTER  XXXm. 

PEBJCBT. 

i  101 4-1016. 

1017-1029. 

Oatb  ud  before  nbat  OOicei  or  TribniuL 

laio-iwa. 

Materiality  of  the  TeBlimoDj. 

1043,1044. 

The  TeBUmoDy  w  being  F>1m. 

1 045-1  (M«. 

The  Intent. 

1049,1050. 

EnglUh  Statatea  u  Commoii  Law  with  aa. 

1051-I0S3 

American  Statnte*. 

1054-1058. 

Oonmlt,  —  for  the  pleading,  evidence,  aod  practica,  Crim.  Pro.  U.  {  899-939 ;  Dlr. 

&F.  SCfi9-^''.  For  Che  attempt,  the  title  Suborn atioa  ot  t«TJaTj.     And  lor  incideDlal 
queHtiuua,  see  the  iuilexeH  to  tliis  soriea  of  books. 

§  1014,  1.  lmb  thari  Poijnry.  —  Though  a  particular  falsity  is 
not  perjury,  it  may  still  be  punishable  under  some  other  name. 
Thus,  — 

2.  "False  SwaarinK"  — is  the  name  given  in  the  statutes  of 
some  of  the  States  to  false  declarations  on  oath,  which,  while  not 
within  any  common-law  or  statutory  designation  of  perjnry,  are 
by  Buch  statutes  rendered  otherwise  indictable.*     Again, — 

3.  la  Diflobadianoo  of  Law. — Within  the  principle  that  it  is 
an  indiutulile  misdemeanor  at  common  law  to  disobey  any  stat- 
utory or  otlier  legal  requirement  of  a  nature  affecting  the  public, 
when  there  is  no  special  provision  for  punishing  the  disobedience,' 
and  the  further  principle  that  the  sacredness  of  an  oath  is  of 
public  concern,  if  a  statute  commands  an  oath  which  if  false  is 
not  perjury,  the  taking  of  such  false  oath  ia  a  criminal  misde- 
meanor.   Tlius, — 

4.  Statutory  Oath  Fala«.  —  In  England,  the  Bills  of  Sale  Act5 
of  17  A  18  Viet.  c.  86,  and  29  &  80  Vict.  c.  96,  having  provided 
for  the  registering  of  bills  of  sale  of  personal  property  after  the 


*  Vol.  t  {  S37-S41,  4S9  (3). 
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manner  of  our  registry  laws  as  to  real  estate,  and  having  made 
'^  an  affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given  " 
a  prerequisite  to  its  registry,  one  swore  falsely  in  his  affidavit  and 
was  indicted  for  perjury.  "  It  is  clear,"  said  Kelly,  C.  B.,  "  that 
the  making  of  such  false  affidant  is  not  strictly  perjury  [it  not 
being  in  a  judicial  proceeding  or  course  of  justice].  The  pris« 
oner,  therefore,  is  not  liable  to  any  sentence  that  can  only  be  pro- 
nounced against  those  guilty  of  perjury.  It  is  also  clear,  however, 
that  the  taking  of  a  false  oatii  in  a  case  like  this,  where  an  affidavit 
is  required  for  the  purposes  of  a  statute,  is  a  misdemeanor  at  com- 
mon law,  and  renders  the  guilty  person  liable  to  punishment  for  a 
common-law  misdemeanor."  Therefore  the  allegations  peculiar 
to  the  indictment  for  perjury  were  rejected  as  surplusage ;  ^  and, 
the  other  allegations  being  sufficient,  the  defendant  was  sentenced 
as  for  the  misdemeanor  at  common  law.^ 

5.  Farther  lUustrative  iDstances  —  of  punishable  false  Swearing, 
not  amounting  to  perjury,  are  stated  in  our  first  volume  ^  and  in 
a  section  further  on  in  the  present  chapter.* 

§  1015.  1.  Perjury  defined.  —  Perjury  is  the  wilful  giving  under 
oath,  in  a  judicial  proceeding  or  course  of  justice,  of  false  testi- 
mony material  to  the  issue  or  point  of  inquiry.^ 


^  As  to  which,  see  farther,  C.  v.  StiU, 
83  Ky,  275. 

*  Reg.  V,  Hodgkifls,  Law  Rep.  1  C.  C. 
2X2.  Compare  this  with  Tattle  v.  P.  36 
N.  Y.  431,  where  an  indictment  for  per- 
jury was  snstained.  And  see  Warner  v. 
Fowler,  8  Md.  26;  Smith  v.  Myers,  41 
Md.  425. 

«  Vol.  I.  §  468  (4). 

*  Poet.  §  1029. 

»  Vol.  I.  §  468  (4).  The  following  are 
the  leading  definitions  as  appearing  in  oar 
books:  — 

Hawkins.  —  "  Perjury  by  the  common 
law  seemeth  to  be  a  wilfnl  false  oath,  by 
one  who,  being  lawfully  required  to  de- 
pose the  trnth  in  any  proceeding  in  a 
course  of  justice,  swears  absolutely  in  a 
matter  of  some  consequence  to  the  point 
in  quentioQ,  whether  he  be  believed  or 
not."    1  Hawk.  P.  C.  Curw.  ed.  p.  429. 

Iiord  Ooke.  —  "  Perjury  is  a  crime 
committed  when  a  lawful  oath  is  min- 
istered,  by  any  that  hath  anthority,  to 
any  person  in  any  jadicial  proceeding, 


who  sweareth  absolutely  and  falsely  in 
a  matter  material  to  the  issue  or  cause 
in  question,  by  their  own  act,  or  by  the 
subornation  of  others."  3  Inst.  164.  This 
definition  is  followed  in  substance  by 
Blackstone,  4  Bl.  Com.  137 ;  and  by  Qab- 
bett,  1  Gab.  Crim.  Law,  791. 

BusseU  —  follows  Hawkins;  only,  by 
what  is  probably  a  misprint,  he  has  the 
words  "  court  of  justice  "  instead  of  "  courte 
of  justice."  2  Rubs.  Crimes,  3d  Eng.  ed. 
596.    The  same  in  Bac.  Abr.  Perjury. 

Fetem,  J.  —  "  Perjury  is  a  corrupt, 
wilful,  false  oath,  taken  in  a  judicial 
proceeding,  in  regard  to  a  matter  or 
thing  material  to  a  point  involved  in 
the  proceeding.  The  oath  must  be  taken 
before  some  officer  or  court  having  au- 
thority to  administer  it."  Hood  v.  S. 
44  Ala.  81,  86. 

Hume  —  writing  of  the  Scotch  law  — 
defines  perjury  to  be  the  "  judicial  aflfirma- 
tion  of  falsehood  upon  oath."  1  Hume 
Crim.  Law,  2d  ed.  360.  See  also  Alison 
Crim.  Law,  465. 
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2.  statutory  DefinitlonB,  —  Bome  of  which  havo  more 
enlarged  the  common  law,  will  be  incidentally  i-eferred  t 
proceed.  The  special  place  for  them  is  imder  our  sixth  s 
Following  the  common-law  definition,— 

§  1016.  How  Chaptei  dividod.  —  We  shall  consider. 
Oath  and  before  what  Officer  or  Tribmial;  II.  The  Ma 
of  the  Testimony ;  III.  The  Testimony  as  being  False ;  ] 
Intent;  V.  English  Statutes  as  Common  Law  in  our 
VI.  American  Statutes ;  VII.  Remaining  and  Connected  Qi 

I.  The   Oath  and  before  what   Officer  or  Trilmnal 

§1017.  Doctrine  of  8ub-tltle  deflned.  —  The  oath  iu 
must  be  one  required  in  some  judicial  proceeding  or  ci 
juBtice,  taken  substantially  iu  the  form  prescribed  by  1 
before  an  officer  authorized  to  administer  it. 

§1018.  1.  Oath  defined.  —  "An  oath,"  says  Coke,  "  ii 
firmation  nr  denial  by  any  Christian  of  anything  law 
honest,  before  one  or  more  that  have  authority  to  give  th 
for  advancement  of  truth  and  right,  calling  Almighty 
witness  thitt  his  testimony  is  true."  ^    But  — 

2.  Aa  to  wbloh.  —  It  is  not  necessary  that  the  person  t 
the  oath  is  administered  should  be  a  Christian,  or  swea: 
Christian  form.^  And  in  other  respects  this  delinilion 
does  not  fully  accord  with  modern  views.     So  that, — 

3.  A  Better  Defining  —  is  to  Bay  that  an  oath  is  one's 
asseveration,  uttered  in  an  appeal  to  the  Supreme  Bcin 
the  sfinetion  of  his  religion,  tliat  a  thing  stated  or  to  h 
by  him  is  true,  made  to  a  civil  officer  authorized  to  admii 
receive  it, 

4.  An  AfflrmaUon  —  is  a  modem  statutory  device, 
those  whose  consciences   are  offended   by  such   appeal 
place  themselves  without  it  iu  the  like  civil  position  wil 
who  liave  taken  the  oath.     It  is  similar  to  an  oath,  but  oi 
appeal    to    tho   Deity,   and   substitutes   the  word   "  affir 
"  swear." 

5.  Form  of  OatlL  —  Coke  adds :  "  An  oath  is  bo  sacred 
deeply  concerneth  the  consciences  of  Christian  men,  aa  tl 
cannot  bo  ministered  to  any  unless  the  same  bo  allowec 

1  3  In»t.  t65.  '  2  Hftwt.  P.  C.  Cntw.  ed.  i 
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common  law,  or  by  some  act  of  Parliament.  Neither  can  anj 
oath  allowed  by  the  common  law  or  by  act  of  Parliament  be 
altered  but  by  act  of  Parliament.  It  is  called  a  corporal  oath,^ 
because  he  toucheth  with  his  hand  some  part  of  the  Holy 
Scripture."  « 

6.  The  Form  of  Administering  —  an  oath  is  not  In  law  essen- 
tial;^ but  the  approved  practice  is  to  select  the  form  which  best 
accords  with  the  religious  belief  of  him  who  takes  it,  and  is  most  , 
binding  on  his  conscience.^  Even  if  a  statute  prescribes  the  up- 
lifting of  the  hand,  it  will  be  good  if  taken  by  laying  the  hand  on 
the  Gospels  and  kissing  them,  —  the  statutory  provision  being 
simply  directory.^  Still  there  must  be,  in  the  presence  of  the 
officer,  something  done  whereby  the  person  to  be  bound  con- 
sciously takes  upon  himself  the  obligation  of  an  oath;  for  ex- 
ample, one's  mere,  delivery  to  an  administering  officer  of  an 
affidavit  signed  by  himself,  and  the  officer's  writing  his  name  to 
a  certificate  thereto,  do  not  constitute  a  swearing.^ 

7.  Conforming  to  Statutory  Oath.  —  Where  the  form  of  the 
oath  is  prescribed  by  statute,  the  provision  is  construed  as  so  far 
directoiy^  that  a  departure  from  the  words  in  mere  form,  the 
substance  being  adhered  to,  does  not  exempt  the  person  taking  it 
from  the  pains  of  perjury.^  But  if  the  substance  is  not  followed, 
no  perjury  can  be  assigned  of  the  oath.^    Thus, — 

1  "  Corporal  Oath."  —  In  an  Indiana  miatake,  the  oath  it  atill  binding.    P.  v. 

case  the  court  held  that  the  terms  "cor-  Cook,  4  Seld.  67,  59  Am.  D.  451.    Kissing 

poral   oath "   and    "  solemn   oath ''    are  the  book  is  not  the  essence  of  the  oath ; 

synonymous;    and    that   an  oath   taken  and  an  indictment  for  administering  an 

with  the  hand  nplifted  is  properly  de-  unlawful  oath  may  be  sustained  where 

scribed  by  either  term  in  an  indictment  the  book  was  not  kissed.     Hex  v.  Haly, 

for  perjury.    Jackson  v.  S.  1  Ind.  184,  1  Crawf.  &  Dix  C.  C.  199. 
Smith,  Ind.  124 ;  9.  P.  S.  v.  Norris,  9  N.  H.  «  O'Reilly  v.  P.  supra.    And  see  S.  v. 

96,  the  court  observing:  "  The  term  *  cor-  Mace,  86  N.  C.  668;   U.  8.  r.  Baer,  18 

poral  oath '  must  be  considered  as  apply-  Blatch.  493. 

ing  to  any  bodily  assent  to  the  oath  of         ^  See  Stat.  Crimes,  §  255.  i 

the  witness."  *  S.  v.  Dayton,  3  Zab.  49, 53  Am.  D.  , 

«  3  Inst.  165.  270;  Sharp  v,  Wilhite,  2  Humph.  434 ;  S. 

•P.    V.    O'ReiUy,    61     How.    Pr.    3;  r.  Owen,  72  N.  C.  605 ;  Edwards  ».  S.  49 

O'ReiUy  ».  P.  86  N.  T.  154,  40  Am.  R.  Ala.  334;  Faith  v.  S.  32  Tex.  373 ;  S.  v. 

625.  Pile,  5  Ala.  72 ;  Johnson  v.  S.  76  Ga.  790. 

<  2  Hawk.  P.  C.  Cnrw.  ed.  p.  609 ;  Gill  And  see  8.  v.  Shreye,  1  Southard,  297 ;  S. 

9.  CaldweU,  Breese,  28.  v.  Keene,  26  Me.  33 ;  S.  v.  Whisenhurst, 

»  C.  V.  Smith,  1 1  Allen,  243,  252.    Klsa-  2  Hawks,  458 ;  Reg.  r.  Southwood,  1  Post. 

ins  the  Book.  — If  a  witness,  in  taking  &  F.  356;    Tuttle  v.  P.  36  N.  Y.  431. 

the  oath,  by  an  accident  kisses  a  book  Wrong  Oath.  —  The  Minnesota  statute 

not  the  Gospels,  neither  he  nor  the  ad-  

ministering  tribunal  being  aware  of  the         *  Ashbum  v.  S.  15  Ga.  246. 
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8.  Teatimonr  In  WiiUos. — If  a  Statute  requires  certain  tesld- 
mony  to  be  id  vriting,  there  can  be  no  perjury  should  an  oral 
swearing  be  received  instead.'    But  — 

9.  Afldkvit.  —  The  signature  of  the  affiant  is  not  essential  in 
an  affidavit,  therefore  perjury  may  be  assigned  on  it  without.' 

§  1019.  1.  Voinutuy  WibMH.  —  The  witness,  to  be  capable  of 
perjury,  need  not  be  brought  into  court  by  subpoena,*  or  be  other- 
,  wise  compellable  to  testify ;  and  it  is  immaterial  whether  he  pro- 
ceeds reluctantly  or  voluutarily.*     Even  — 

2.  Inoompetant. — Though  a  witness  is  in  law  incompetent,  if 
in  fact  the  court  admits  him,  he  commits  perjury  when  what 
he  testifies  to  is  wilfully  false.'  So  that,  for  example,  whether 
a  statute  has  made  parties  witnesses  in  their  own  causes  or 
not,  it  is  perjury  for  one  to  swear  falsely  for  himself  in  a  matter 
duly  pending."    So, — 

provides  one  fonn  of  joron'  oath  for  cap-  hu  refiued  to  ttke  dovn  anv  exptaoUiaii 

ital  caseB.  and  anothei  foT  othen ;   and  which  the  deponent   lequeited  to   have 

it  hen  beea  h^Id  that  tliooi^h  the  diSei^  added  after  hearing  it  read  over;   or  if 

erice  ii  but  trivial,  a  fsilnre  to  follow  the  the  oath  hai  been  emitted  verballj  [and] 

■tatute  vitiates  the  verdict  in   a  capital  the  panel  hu  modified  or  explained  airaj 

case,     Maher  t^.  S.  3  Miun.  4-14.    See  S.  his  storj,  —  Id  all  these   sitaations  the 

V.  Dnvii,  69  H.  C.  383;  EdmondBon  o.  S.  law  coniideTS  the  perinry  as  not  having 

4t  lex.  496 ;  Sutton  v.  8.  4!  Tex.  SIS ;  been  committed.     In  some  of  them  there 

Bray  v.  S.  41  Tex.  SeO;  Bawcom  v.  S.  41  is  not  the  fiaished  and  deliberate  inten- 

Tex.   189;    Morgan   d.  8.  43  Tex.  334.  tion  to  assert  a  falsehood  on  oath  which 

Immaterial  TarlanoB.  —  Where  an  in-  the  law  deems  inilispensable   to  the  of- 

dit-tmeut  alleged  that  the  defendant  was  fence ;   in  others,  the  deposition  has  not 

swum  to  speak  "the  truth,   the  whole  been  dulj  authenticated  or  proved  to  hav« 

truth,  and  nothing  but  the  truth,"  and  been  accnraCely  taken  down,  and  therefore 

the  evidence  was  that  he  was  sworn  to  the  proper  evidence  is  wanting  on  which 

tell  Che  whole  truth  and  nothing  bat  the  the  crime  is  to  be  snbstantiated."    Alistm 

truth,  the  variance  was  held  to  he  imma-  Crim.  Law,  474. 

terial.    S.  v.  Gates,  17  N.  H.  373.    The  >  S.  v.  Trask.  43  Vb  ISa.    And  bob  S. 

'Sootoh  Iiaw  as  to  Form.  —  Alison,  in  u.  Steele,  1  Yerg.  394. 

his  work   on  the  criminal  law  of  Scot-  '  CcCarel.  lOSMaM.SSS;  Tnrpio 

land,  says :   "  Certain  formalities  are  re-  ~     '    "      '    "     " 
qnired   in  the  administraCioD  of  oaths ; 

and  it  is  itidifpen sable  that  such  as  are  73. 

fixed  by  law  or  custom  should  have  been  *  Anonymons,  3  Salk.  £4a 

obBer\e<l  in  the  oath  which  is  the  subject  *  Chamberlain  o.  P.  23  N.  T.  85.  80 

of  an  indictment  for  perjury.     Thos,  if  Am.  D.  355;   P.  v.  Bowe,  34  Hno,  5Sa 

the  oath   is  not   reduced   to  writing  in  And  see  P.  v.  Yonng,  31  CaL  563. 

situations  where    by   law  or   custom  it  <  S.  i>.  Molier,  I  Der.  363;  Van  Steen- 

shouid   have  been  done;   or  if  the  oath  bergh   n.   Kortc,   10  Johnf.   167;   Mont- 

of  a  witneis  or  party  has  not  been  read  gomery  o.  8.   10  Ohio,   330 ;    Shmrp  r. 

over  to  him  Wfore  sigrdng ;   or  it,  after  Wilhite,  3  Hnmph.  434 ;  B.  p.  Keene.  S6 

being  read  over,  it  haa  not  tieen  signed  Me.  33;  Haley  o.  McPherson,  3  Uompb. 

either  by  the  deponent  or  the  presiding  104 ;   P.  c.  Brown,  5«  Mich,   16 ;    P.   f. 

commissianec  or  judge ;   or  if  the  judge  Conrtney,  31   Hon,   199,  94  N.  Y.  49a 
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8.  Privileged  not  to  answer.  —  Though  a  question  to  a  witness 
is  one  which  he  may  lawfully  decline  to  answer,  —  as  where  it 
requires  him  to  criminate  himself,  —  still  by  voluntarily  answer- 
ing it  falsely  he  commits  perjury.^    But  — 

4.  Legal  "Weight  —  (Naturalization).  —  If  the  testimony  of  the 
witness  can  have  no  weight  in  law  as  affecting  the  issue,  then, 
though  false,  it  is  not  perjury,  because  immaterial.  For  example, 
an  applicant  for  naturalization  himself  swore  to  his  residence, 
while,  observed  the  court, "  the  Act  of  Congress  of  1802  is  express 
that  the  oath  of  the  applicant  shall  in  no  case  be  allowed  to 
prove  his  residence ; "  thereupon  this  swearing,  which  was  false, 
was  held  not  to  be  perjury.* 

§  1020.  1.  Authorized  to  administer  Oath.  —  The  oath  must  be 

taken  before  an  officer  authorized  to  administer  it,  else  its  viola- 
tion is  not  perjury .•  And  it  is  not  otherwise  though  the  ad- 
ministering officer  has  the  power  in  other  classes  of  cases.*  For 
example,  — 

2.  Proper  Offloer.  —  There  can  be  no  perjury  on  an  oath  before 
a  State  judge  out  of  the  territorial' jurisdiction  of  his  State;*  or 
a  master  in  chancery  in  a  matter  pending  before  the  Admiralty 
Court  ;•  or  any  proper  officer  acting  under  an  invalid  appoint- 
ment,' or  an  appointment  which  has  not  yet  taken  eflfect,®  or 
which  has  ended.®    Again, — 

S.  Juriadiction.  —  The  cause  must  be  one  of  which  the  tribunal 
or  magistrate  has  jurisdiction,^^  and  the  proceeding  must  not  be 
otherwise  void  upon  its  face.^^ 


PerhapB  contra,  S.  v.  Hamilton,  7  Misso. 
SOO.  And  see  Lamden  v.  S.  5  Humph. 
S3;  S.  V.  Whisenharst,  2  Hawks.  458; 
post,  §  1027. 

'  Mackin  v.  P.  115  HI.  312,  56  Am.  R. 
167;  Mattingly  v.  S.  8  Tex.  Ap.  345 ;  8. 
o.  MaxweU,  28  La.  An.  361. 

2  S.  V.  HeUe,  2  HiU,  S.  C.  290.  And 
see  Silver  v,  S.  17  Ohio,  365 ;  post,  §  1024, 
1038.  This  provision  as  to  natoralization 
is  continaed  in  R.  S.  of  U.  8.  §  2165. 

'  Rex  V.  Wood,  2  Ross.  Crimes,  3d 
Eng.  ed.  632;  McGragor  v.  8.  Smith, 
Ind-  179,  1  Ind.  282;  8.  v,  McCroskey,  3 
McCoid,  308;  Rex  v.  Hanks,  3  Car.  & 
P.  419;  MorreD  v.  P.  32  IlL  499;  C.  r. 
Bnghw,  5  Allen,  499.  See  post,  §  1026 
and  note. 

*  S.  V.  Jackson,  36  Ohio  St.  281 ;  U.  8. 
VOL.  u.  —  8S 


r.  Curtis,  107  U.  S.  671 ;  S.  v.  Knight,  84 
N.  C.  789. 

*  Wickoff  ».  Humphrey,  1  Johns.  498. 

^  Reg.  V,  Stone,  Dears.  251,  23  Law  J. 
H.  8.  M.  C.  14,  17  Jur.  1106,  22  Eng.  L.  & 
Eq.  593. 

T  1  Hawk.  P.  C.  Curw.  ed.  p.  431,  432, 
§  4 ;  Muir  v,  8.  8  Blackf.  154 ;  8.  v.  Peters, 
57  Vt.  86.  See  Reg.  v.  Newton,  1  Car. 
&  K.  469 ;  Mahan  v.  Berry,  5  Misso.  21. 
Consider  and  compare  this  doctrine  with 
Vol.  I.  §  464. 

^  8.  V.  Phippen,  62  Iowa,  54. 

»  S.  V.  Cannon,  79  Mo.  343;  Staight  v. 
8.  39  Ohio  St.  496. 

w  Wyld  V.  Cookman,  Cro.  Eliz.  492,  pL 


IP 
> 


"  Collins  V.  8.  78  Ala.  433 ;  BaeU  o.  a 
45  Ark.  336. 
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4.  Clerk  <rf  Court.  —  An  oath  administered  by  a  clerk  of  tjie 
court  is  ordinarily  the  same  as  administered  by  the  judge ;  sub- 
ject, perhaps,  to  statutory  exceptions  in  some  localities.' 

§  1021.  Clark  exoeadlug  JnrlBdlotton.  —  A  statute  made  it  pnn- 
ishable  to  "  knowingly  and  wilfully  svear  or  affirm  falsely"  where 
"  an  oath  or  affirmation  shall  he  required  to  be  taken  or  admin- 
istered under  or  by  any  law  or  laws  of  the  United  States." 
And  McLean,  J.,  held  that  an  oath  not  required  by  law  or  by 
order  of  the  court,  administered  by  the  clerk  of  a  court,  is  extra- 
judicial,^ aud,  though  false,  lays  no  fonndation  for  an  in- 
dictment.' 

§  1022.  1.  Bute  Court  admlaiatarliig  Act  of  ConBr«M.  —  There 
are  instances  in  which  —  not  speaking  particularly  of  perjury  — 
the  tribunals  of  the  United  States  properly  administer  the  laws 
of  the  States ;  yet,  on  the  other  band,  it  Is  settled  after  some 
diversity  of  opinion  that  the  State  judicatories  cannot  do  this  of 
the  United  States  laws.  If,  therefore,  an  act  of  Congress  ex- 
pressly authorizes  a  State  court  to  try  persons  accused  of  an 
offence  against  the  general  goremment,  and  if  the  latter  court 
consents,  still  it  cannot  do  so.    The  authority  is  void.*    But  — 

2.  CononrrQiit  Jariadiotloii.  —  There  may  be  a  concurrent  juris- 
diction in  some  matters  of  habeas  corpus,  and  the  like.'    Now,  — 


9;  Fmdg's  Cam,  Yely.  Ill  ;  S.  o.  Atexu)- 
der,  4  Hawks,  183;  S.  b.  Hayvtai,  1  Nott 
&  McC.  H6 ;  S.  V.  Wjatt,  3  Uayw.  Sfi ; 
C.  ti.  While,  B  Pick.  453;  S.  v.  Furlong, 
SB  Me.  69 ;  Boling  v.  Luther,  N.  C.  Term. 
SOS;  Paake?  u.  P.  1  Scnm.  BO;  Mont- 
gomeij  V.  S.  lOOliio,  S30;  Reg.  ir.  E wing. 
ton,  a  Moody,  223;  Clark  v.  Ellis,  S 
Blackf.  8  ;  Wcstou  u.  Lnmlej,  33  Ind. 
4B6 ;  Reg.  i>.  Senior,  Leigh  &  C.  401,  9 
Con  C.  C.  469;  Reg.  p.  Bacon,  11  Cox 
C.  C.  940 ;  Reg.  v.  Hughca,  Deani.  &  B. 
188,  7  Cox  C.  C.  386;  Keg.  v.  Shaw,  10 
COK  C.  C.  66;  Reg.  v.  Lewis,  12  Cos 
C.C.163,2EDg.Rep.216;  Reg.  i>.  Willis, 
IS  Cox  C.  C.  164,  3  Eng,  Kep.  SIS ;  Reg. 
r.  SimmoiiB,  Bell  C.  C.  168;  s.  c.  nom. 
Keg.  V.  Simmouds,  S  Cox  0.  C.  190. 

•  Server  v.  S.  2  Blackf.  35;  McGrafior 
e.  S.  Smith,  Ind.  179,  1  lad.  !33 ;  War- 
wick V.  S.  35  Ohio  St.  31 ;  Reg.  v.  Lloj-d, 
19  Q,  B.  D.  S13,  16  Cos  C.  C.  23b ;  Oaka 
tt  RwlKers,4BCa].  197.  And  see  U.  8.  ■>. 
6  Fed.  Rep.  744. 


»  Poet,  S  I0S7. 

»  U.  8.  V.  Babcock,  4  McLean,  IIS. 

*  Story,Conflt.  51TS6;  P.  v.  LjQCh,lI 
Johni.  S49;  U.  S.  v.  Lathrop,  17  Johns.4; 
U.  S.  v.  Cornell,  2  Maaon,  60  ;  S.  r.  Pike, 
IS  N.  H.  83  ;  Ely  u.  Peck,  7  Conn.  839 ; 
Daviflon  v.  Champlin,  7  Conn.  244 ;  C.  c. 
Feely,  1  Va.  Cas.  331 ;  Jackson  p.  Rose, 
S  Va.  Cas.  34 ;  Haney  e.  Sharp,  I  Dana. 
442;  Wetherbeec.  JoluiBOQ,UMaM.4l3; 
Steams  v.  U.'  S.  3  Paine,  300;  S.  r. 
McBride,  Rice,  400,  overruling  S.  e.  Wells, 
3  Hill,  S.  C.  687;  8.  t>.  Adams,  4  BlacU. 
146.  Contra,  U.  S.  r.  Smith,  I  Southard, 
33 ;  Bnckwalter  v.  U.  S.  11  S.  ft  R.  193, 
SeeC.K.Scbaf[er,4DslL  App.xKTi.;  S.  p. 
Randall,  2  Aikeni,  89;  S.  v.  Buchanan.  5 
Har.  &  J.  500 ;  S.  v.  Tutt,  3  BaJlej,  44,  SI 
Am.  D.  SOB. 

»  C.  1.-.  Fox,  7  Pa.  336 ;  Ex  parte  Smith, 
9  Cow.  273 ;  Steatns  u.  C.  S.  2  P&ine,  300; 
Ex  parte  Gist,  36  Ala.  1S6. 


CHAP,  xxxin.] 


PERJURY. 


§1023 


§1023.  1.  United  States  Perjuries.  —  It  foUoTTSttliat  perjury 
against  the  United  States  cannot  be  punished  in  the  State  courts.^' 
For  in  the  language  of  Bradley,  J.,  "whilst  certain  offences, 
involving  breaches  of  the  peace,  counterfeiting  the  public  money, 
&C.J  may  be  violations  of  both  federal  and  State  laws,  and  pun- 
ishable under  both,  perjury  in  a  judicial  proceeding  is  peculiarly 
an  offence  against  the  system  of  laws  under  which  the  court  is 
organized."  ^  And,  indeed,  by  the  statutes  of  the  United  States, 
it  is  cognizable  only  in  the  national  tribunals.®    Still,  — 

2.  Oath  before  State  Officer.  —  It  is  adjudged  competent  for 
Congress  to  authorize,  what  in  various  circumstances  has  been 
done,  the  justices  of  the  peace  and  other  official  persons  of  the 
States  to  administer  oaths  employed  in  giving  effect  to  the  laws 
of  the  United  States ;  so  that  perjury  thereon  is  punishable  in 
the  United  States  courts.*    And  — 

8.  Nattiraiization  Oath.  —  If  perjury  is  committed  in  a  State 
court,  in  taking  out  naturalization  papers  under  the  laws  of  the 
United  States,  the  doctrine  has  been  laid  down  both  ways,  that  it 
is,  and  that  it  is  not,  indictable  in  the  State  tribunal.'^  Quite 
beyond  question,  an  oath  thus  falsely  taken  in  a  State  court  while 
it  is  administering  the  national  laws,  may  be  punished  as  perjury 
against  the  United  States  in  a  national  judicatory.^ 

4.  A  Custom-house  Oath,  —  required  by  law  to  be  taken  before 
the  collector,  may  under  the  acts  of  Congress  be  administered  by 
his  deputy.^ 

5.  Against  the  United  States,  —  perjury  is  not  punishable  as  a 


1  Ross  u.  S.  55  Ga.  192, 21  Am.  R.  278 ; 
8.  V.  Shelley,  1 1  Lea,  594 ;  S.  v.  Adams,  4 
Blackf.  146';  S.  v.  Pike,  15  N.  H.  83 ;  P.  v, 
KeUy,  38  Cal.  145. 

s  Same  in  S.  v.  Eirkpatrick,  82  Ark. 
117. 

«  Brown  v.  V,  S.  U.  8.  Cir.  Ct.  N.  Dist. 
Ga.  Maj  24,  1875;  Ex  parte  Bridges,  2 
Woods,  428. 

«  U.  8.  V.  Bailey,  9  Pet.  238 ;  TJ.  8.  v, 
Winchester,  2  McLean,  135;  TJ.  8.  v. 
Madison,  10  Saw.  220,  21  Fed.  Rep.  628. 

*  In  Rnmp  v,  C.  30  Pa.  475,  the  Penn 
sylrania  Court  held  snch  perjury  to  be 
indictable  in  the  State  tribunal,  as  an  of- 
fence against  the  State,  though  it  might 
also  be  proceeded  against  in  the  courts  of 
the  United  States,  as  an  offence  against 


the  general  government.  Said  Lowrie, 
C.  J. :  "  Although  such  cases  arise  under 
the  Constitution  and  laws  of  the  United 
States,  yet  because  these  are  part  of  the 
law  of  the  land,  and  merely  give  the  rule 
for  the  exercise  of  our  admitted  State 
functions,  our  State  courts  may  entertain 
this  jurisdiction."  p.  477.  Contra,  by  the 
Supreme  Court  in  one  of  the  judicial  dis- 
tricts in  New  York.  P.  v.  Sweetman,  3 
Par.  Cr.  358.  A  later  case  in  New  Hamp- 
shire, reviewing  the  whole  question,  holds 
that  such  perjury  may  be  punished  in  the 
State  court.  8.  t;.  Whittemore,  50  N.  H. 
245. 

•  IT.  8.  V.  Jones,  14  Blatch.  90. 

7  U.  8.  V.  Barton,  Gilpin,  439;  Stat 
Crimes,  §  129. 
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commoD-law  ofTence,  but  only  nuder  tlie  acts  of  Congress,^  the 
delictum,  of  course,  to  be  within  those  acta.' 
§  1024.  niuitTBtioiu  of  PeijuiT  —  are:  — 

1.  FaiM  Pie*.  —  A  defendant  in  a  cause  knowingly  gives  in  a 
false  plea  on  oath,  where  an  oath  to  the  plea  is  required.' 

2.  FbIm  ArtloiM  —  ASdaTit.  —  One  maliciously  tenders,  under 
oath,  articles  of  the  peace  which  are  untrue ;  *  or  a  false  affidavit 
in  aid  of  a  bill  in  equity  praying  an  injunction,'  or  in  aid  of  a 
petition  for  a  writ  of  habeas  corpus,^  or  for  a  continuance,^  or  a 
new  trial,"  or  to  remove  a  cause  to  a  higher  court,'  or  cliarging  an 
offence  against  another  to  procure  his  arrest'"  A  defendant  Id 
a  summary  proceeding  makes  a  false  affidavit  to  rid  himself  of 
the  charge."  But  the  affidavit,  to  be  the  subject  of  perjury,  must 
bo  one  provided  for  by  law."* 

3.  Voli  Dlro.  —  A  juror  answers  corruptly  as  to  his  com- 
petency.'* 

4.  Ball.  —  One  offered  as  bail  or  other  surety  swears  falsely  to 
qualify  himself." 

5.  Poor  Debtor — Before  Orend  Jnry — BUUgetlon  of  Bantence. — 
A  person  takes  a  false  oath  under  the  insolvent  debtor's  act ;  ^  or 
testifies  falsely  before  a  grand  jury;"  or  falsely,  after  a  con- 
viction, on  the  question  of  mitigation  of  sentence."  In  these  and 
many  other  cases  the  crime  is  perjury. 

§  1025.  Farther  of  Court.  —  Hawkins  says  that  "  all  such  false 
oaths  as  are  taken  before  those  who  are  any  ways  intrusted  with 

'  Vol.   I.  S  188-303;    AnonymoiM,   1  ley,  10  I^Igb,  678 ;  &  v.  Howwd,  63  Ind- 

WmIi,  C.  C.  S4.  502;  Hilliard  v.  S.  14  Lea,  648. 

"  U.  S.  V.  Kcndrick,  9  Mason,  69.  '*  C  p.  Hatfield,  107  Mass.  227  ;  P.  c. 

'  S.  V.  Roberta,  II  Humph.  539.    See  Tredw8)',3B«rb.470;Territ«iyD.  Well", 

C.  0.  ytten,  6  Grat.  691 ;  ante,  |  1019.  i  Hew  Mex.  470;  Strattob  d.  F.  SO  Hun. 

'  Hex  V.  Paniell,  S  Unr.  806.  3sa.    And  see  StepheusoD  v.  Haiuioii,  67 

»  Hex  p.  Wliiw,  MiicMiy  &,  M.  371.   See  How.  Pr.  30S. 

Bex  V.  Dodmui,  £  Glyn  &  J,  389,  7  D.  &  "  C.  v.  CaWert,  I  Va.  Caa.  181.    Sec 

R.  324.  4  B.  &  C.  850.  BeBpublica  v.  Wright,  1  Yeatei,  SOS. 

»  White  D.  S.  1  Sm.  &  M.  149.  "  Beg.  v.  Haghes.  1   Cu.  &  K.  SI9; 

'  S,ti.Shupe,16  Iowa,  36;  S.  c.  Flagg,  Mackin  v.  P.  115  Ul.  312;  Pipes  o.  S.i6 

27  Ind.  24.  Tex.  Ap,  318.    And  see  C.  i'.  Picfcerinp, 

'  S.  u.  Chandler,  43  Vt.  446.  BGrat.  62S,  M  Am.  D.  158;  C.  r.  Parker, 

•  Pratt  p.  Price,  11  Wend.  127.  a  Cu»h.  212.    The  Kame,  under  the  aaX- 

■°  Pennamnn  v.  S.  58  Ga.  336;  Lang-  ute  of  Indiana.    S.  c.  Offut,  4  Blackf.  355. 

ford  V.  S.  9  Tex.  Ap,  3S3.  Also,  under  this  Indian*  statute,  the  same 

"  Rex  V.  CrosBlex,  7  T.  R.  319.  of  an  affidavit  for  the  continnance  of  a 

"  Ortner  v.  P.  6  Thomp.  &  C.  S4S.  cause.    S.  r.  Johnson,  7  Blackf.  49. 

W  S.  B.  WaU,  9Terg.  347;  C.  0.  Stock-  "  S,    v.    Keenan,    8   Rich.   456.     See 
Stephens  v.  S.  1  Swan,  Tenn.  157. 


CHAP.  XXXIII.]  PEBJDBT.  §  1026 

the  administratiOD  of  public  justice,  in  relation  to  an^  matter  be-  i 

fore  them  in  debate,  are  properly  perjuriea.  .  .  .  Not  only  sucli  I 

persons  are  indictable  for  perjury  who  take  a  false  oath  in  a  court  \ 

of  record  upon  an  issue  therein  joined,  but  also  all  those  who 
forswear  themeelvea  in  a  matter  judicially  depending  before  any 
court  of  equity,  or  spiritual  court,  or  any  other  lawful  court,^ 
whether  the  proceedings  therein  be  of  record  or  not,  or  whether 
they  concern  tlie  interest  of  the  king  or  subject.  And  it  is  said 
to  be  no  way  material  whether  such  false  oath  be  taken  in  the 
face  of  a  court,  or  persons  authorized  by  it  to  examine  a  matter 
the  knowledge  whereof  is  necessary  for  the  right  determination 
of  a  cause ;  and  tlierefore  that  a  false  oath  before  a  sheriff,  upon 
a  writ  of  inquiry  of  damages,  is  as  much  punishable  as  if  it  were 
taken  before  the  court  on  trial  of  the  cause,"^  Beyond  which,  — 
§  1026.  1.  CourM  of  Juatloe.  —  As  disclosed  in  our  definition 
of  the  common-law  perjury,"  It  is  not  indispensable  that  the  pro-  • 

ceedii^  shall  be  before  a  judicial  tribunal  or  its  officers  and  rep- 
resentatirea  It  suffices,  to  render  a  false  oath  perjury,  that  it  is 
taken  in  any  "  course  of  justice."  *    Thus,  —  . 

2.  Oath  of  Offio«,  —  The  otTence  cannot  be  founded  on  a  mere  , 
oath  of  office.'    But  —  I 

3.  Poor  Debtor.  —  It  may  be  committed  in  the  examination  of  t 
a  poor  debtor  before  a  justice  of  the  peace ;  because,  though  the 
proceeding  is  not  judicial,  it  is  in  a  course  of  justice.* 

4.  Board  of  Bqoaliiatloit.  —  In  Indiana,  it  is  perjury  to  swear 
falsely  before  a  county  board  of  equalization.^ 

5.  Eooimiastiaai  ConnoiL  —  In  Connecticut,  a  false  oath  before 
an  ecclesiastical  council  in  a  course  of  discipline  will,  it  has  been 

>  For  imtance,  a  court  baron.    Anon-  of  the  pnrty  ;  bdiI  therefore,  it  doth  not 

Tinoas,  1  Hod.   b5;    AnonjinoDi,  1    Sid.  extend   to    lln;   promissurj    oatba    what- 

4M.  soever  [see  post,  S  1030].    Frum   which 

*  I  Havk.  P.  C.  Cnrw.  ed.  p.  *30,  {  8.  it  dearly  follows  that  no  officer,  public 

■  Ante,  J1015  (1).  '  or  private,  who  neglects  to  execute  his 

*  S«e  cases  cited  infra,  to  thi»  section;  office  in  pursuance  of  his  oath,  or  acts 
also  C.  V.  Warden,  II  Met.  406;  Tleg.  v.  contrary  to  the  purport  of  it,  ia  indictable 
Castro,  Law  Rep.  9  Q.  B.  350,  IS  Cox  C.  C.  for  perjury  in  respect  of  snch  oath ;  yet 
454,  e  Enf;.  Rep,  317.  it  ia  certain  that  his  offence  is  highly  ag- 

■  S.  V.  Dajftlon,  3  Zab.  49,  S3  Am.  D.  gniiated  by  being  contrary  to  his  oath, 
S70.  There  nuy  he  varions  reasoni  for  and  therefore  that  he  is  liable  to  the 
this  proposition.  HawHns  says:  "The  severer  fine  on  that  account."  1  Hawk. 
Dotion  of  perjnry  is  confined  to  snch  pnb-  P.  C.  Curw.  ed.  p.  431. 

lie    oaCha  only  BB   sfBrm   or   deny   snine  *  Arden  v.  S.  11  Conn.  40S. 

matter  of  fact,  eontiaiy  to  the  knowledge  ^  S.  e.  Wood,  110  Ind.  82. 
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held,  sustain  an  indictment  for  perjury,'  —  a  propoaition  wliicli  it 
ia  .presumed  would  not  be  everywhere  accepted.' 

6.  Caae  In  Aibltxatloa  —  Temporal  Oain  or  Lou. — A  CS£e  in 
arbitration  under  a  rule  of  court  is  in  a  course  of  justice ;  tliere- 
fore  a  false  swearing  before  the  arbitrators  is  perjury.^  And  the 
Soutli  Carolina  tribunal,  on  the  strength  of  the  Connecticut  doc- 
trine just  stated,  not  only  held  this  where  the  oath  had  beea 
administered  by  a  justice  of  the  peace,  but  further  laid  it  dovn 
that  in  all  cases  of  an  oath  taken  "  in  the  course  of  a  proceeding 
sanctioned  by  the  express  enactment  of  the  legislature,  or  by 
the  common  consent  and  usage  of  mankind,  and  from  which  a 
temporal  loss  to  any  one  arises,  it  is  perjury  to  swear  falsely."* 
According  to  another  case,  the  oath  cannot  be  administered  b; 
the  arbitrators,  who  have  no  power,"  but  must  be  by  an  officer  — 
as,  a  justice  of  the  peace  —  authorized  to  administer  oaths.'  Tbe 
Missoun  tribunal  held,  not  altogether  iu  con&ict  with  this  doc- 
trine, that  when  the  submission  to  arbitrators  is  out  of  court  b; 

-— ^^^  parol,  a  witness  cannot  commit  perjury  though  sworn  by  a  justice 

-_--^"  of  the  pcace.^ 

"^^_J  7.   Othsr  Gaaw,  —  within  the  reasons  of  the  doctrines  we  are 

zC^^  consideriug,  are  decided  in  the  same  way.^ 

-  — "^  >  ChapmM  B.  Gillet,  S  Conn.  40.  '  UtAaa  p.  Berry,  5  Misso.  21. 

-— — •"'^                              *  See  post,  8  lOaJ.  *  OouTt-martlkL  — It  se«tna  tblt  t1i« 

^^                              »  Reg.  u.  Ball,  6  Cox  C.  C.  360.  taking  of  a  false  oath  before  a  conrt-mu- 

"""                                       '  8,   V.   SCepbSDMn,   4   McCord,  165.     Cial  U  perjary  at  the  common  law,    Reg 

-  ~T^  See  posl,  J   10".  v.  Ileane,  4  B.  4  8.  947  ;  S.  p.  Grepirj,  1 

^  '                                  *  Ante,  5  lOaO.  Mncph.  69,     ruhluB  Bountr,  —  Where 

•  S.   V.   McCroBkey,  3   McCord,  308.  taking  false  oatli  to  procore,  not  pcrjnrj. 

See  a]»o  Reg.  e.  Hallett,  2  Deo.  C.  C.  237,  U.  S.  v.  Nickemon,  1  Sprapie,  232.    Le«i»- 

15  Jor.  433,  20  Law  J.  N.  8.  M.  C.  197.  IsUtb  Inveatlcatlon.  —  Perjurj  maf  be 

Hawkiaa  navs  .  "  It  geeraoth  clear  that  no  committed  on,  within  the  California  »l*t- 

oath  whatBuever  taken  before  persous  act-  nte.     Ex  parte   McCarthy,  29  Cal.  39i, 

JDg  iDCiely  in  a  private  capacily,  or  before  Oath  to  prooura  Marriage  dlceikie.  — 

those  who  take  upon  them  to  administer  Perjury  may  be  assigned  on.     Waraick 

outlis  of  a  public  nature  withoat  legal  an-  d.  S.  2S  Ohio  St,  21  ;  Reg.  b.  Barnes.  10 

thority  for  their  no  doing,  or  before  those  Cox  C.  C.  539  ;  Call  p.  S.  20  Ohio  Si.  MO. 

who  are  lefinlly  authoriicii  to  atiniiniitter  See  post,  J  1029.    Sepoaittona  for  Tar- 

some  kinds  of  oaths,  but  not  those  which  elsn  n«e.  —  Under  statutes,  perjnri  na. 

Iiftppon  to  be  taken  before  them,  or  even  Stewart  p.  S.  22  Ohio  St.  477;  C.P.Smith, 

before  those  who  take  upon  them  to  ad-  II  Allen,  243;  see  poat,§  1029.    And  we. 

minister  justice  by  virtue  of  an  aathority  for  other  illastrative  cases,  P.  v.  Travis.  4 

seemingly  colorable,  but  in  troth  onwar-  Par,  Cr,  213  ;  U.  S.  p.  Sonachall,  4  Bis. 

ranted  and  merely  void,  can  ever  amount  425 ;  Harris  v,  P.  6  Tbomp.  k  C.  206, 4 

to  perjuries  in  the  eye  of  the  law,  because  Hnn,  I  ;  Reg.  u.  Greenland,  Law  Rep.  1 

they  are  of'  no  manner  of  force,  but  are  C.  C.  65 ;  Reg.  p.  Tomlinson,  Law  Rep. 

altogether  idle,"    I   Hawk.  P.  C.  Curw.  I  C.  C.  49,  10  Coi  C.  C.  333  ;    Reg.  "■ 

ed.  p.  431,  5  4.    See  ante,  j  1018.  Frond,  Law  Bep.  1  C.  C.  71, 10  Coi  C.  C. 


CHAP.  SXXin.]  PEBJOBT.  §  1028 

§  1027.  1.  RKtra-jndiolaL  —  We  are  thus  conducted  to  the 
propoBition  that  perjury  cannot  be  founded  on  an  extra-judicial 
oath.'    Aa,  — 

2.  loatanoea.  —  If  a  party,  taking  ezceptions  to  a  ruling  against 
him  in  a  cause,  accompanies  them  by  his  affidavit  when  the  lav 
does  not  require  it ; '  or  if  one  without  legal  authorization  sweara 
to  an  account  he  is  rendering  to  an  administrator ;  ^  or  if  a  person 
in  the  Court  of  Chancery  swears  to  something  concerning  which 
there  is  no  right  to  administer  an  oath,*  —  there  is,  whatever  the 
falsity,  no  perjury.  But  where  an  oath  of  this  sort  is  made  of 
efFect  by  statute,  perjury  may  be  assigned  of  the  false  swearing." 
Again,  — 

3.  In  BuEaining.  —  "A  false  Oath,"  says  Hawkins,  "  taken  by 
one  upon  the  making  of  a  bai^n,  that  the  thing  sold  is  his  own, 
is  not  punishable  as  perjury."  * 

§  1028.  1.  Catue  properl7  In  Conrt.  —  Besides  the  jurisdictional 
requirement  already  explained/  the  cause,  to  render  false  swear- 
ing in  it  perjury,  must  be  properly  in  court."    Thus, — 

2.  AbRt«d. —  If  it  is  abated  by  the  death  of  a  party,  or  othei> 
wise,  there  is  no  perjury  in  the  false  swearing.'    But  — 

8.  Dafeotlvs  Proo««dinB.  —  When  there  is  no  lack  of  jurisdic- 
tiou,  there  may  be  perjury  in  a  proceeding  defective  in  form  if 
curable,^"  or  if  it  has  otherwise  a  practical  efficacy.i>  Thus, 
where,  in  an  affidavit  out  of  court,  there  is  something  in  the  jurat 
which  must  be  amended  before  it  can  be  used,"  the  actual  use  of 
it  not  being  essential  to  the  offence ;"  or  probably  in  all  cases  of 

495;  Rei;.  v.  Berry.  Bell  C.  C.  46,  8  Cox  also  Reg.  v.  Scottoo,  8  Jur.  400;  Reg.  v. 

C.  C.  lai;  C.  I'.  Uaghea,  5  Allen,  499;  EwIdkUid,  Car.  &  M.  319. 

E«  parte  Carpenter,  64  Cal.  367 ;  Vance  »  Hex  v.  Cohen,  1   Stack.  6U  ;   S.  t>. 

B.  S.63MiBii8.  I3T;  P.  s.  Piatt,  ST  Cal.  31.  Hall,  49  Me.  413;  Heg.  v.  Pearce,  3  8.  & 

I  Pegram  r,   Styron,   1   Bailey,  S9S;  S.  S31,9  Coi  C.  0.  358. 

Lafflden  v.  8.  5  Humph.  83 ;  Waggoner  ">  Pippet  v.  Hearn,  1  D.  4  B.  S66,  9  B. 

r.Rkhniond,WHglil,lTS;  Rex  d.  Foster,  &Ald.634;  Rex  i;.  Oiristian,  Car.  &  M. 

Rnn.  &  R7.  499 ;  WickoB  i*.  Hamphrey,  388 ;  S.  d.  Laralley,  9  Muao.  834  ;  U.  S. 

I    Johna.    498;    U.   8.  e.   Nicketsou,    I  v.  Vob,  U  Blatch.  15.    And  see  Reg.  v. 

Spragne,  33S.  Chrutian,  Car.  &  M.  3S8. 

*  Linn  r.  C.  96  Pa,  SB5.  "  Reg.  e-  Hnghes,  4  Q.  B.  D.  614,  M 

*  Pegram  v.  Styron,  supra.  Cox  C,  C.  284. 

*  Lamden  0.  S.  anpra.  See  ante,  "  Rex  v.  Hailey,  Ryan  &  Moody,  N.  P. 
{  1030.  94,  I  Car.  &  P.  358.    See  Cook  v.  Staata, 

*  Warner  ».  Fowler.  8  Md.  S5.  18  Barb.  407. 

*  1  Hawk,  P,  C.  Cnrw.  ed,  p.  431.  And  "  Rex  u.  Hailey,  anpra;  Rex  c,  CroM- 
■eeante,S  lOU.  ley,  T  T.  R,  313;  Bex  v.  ChriBtian,  Car. 

'  Ante,  S  lOaO.  t  M.  388. 

■  Sea  caaea  cited  to  thii  sectioD,  infra ; 
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defective  proceedings  voidable  merely,  not  void ;  *  or,  a  fortiori, 
where  the  judge  at  the  trial  permits  the  canse  to  go  on  apon  a 
pleading  not  sufficiently  definite,^  or  perhaps  not  completed,^  or 
by  agreement  of  parties  before  an  inadequate  number  of  jurors,* 
or  where  otherwise  a  defect  in  the  proceedings  Las  been  waived 
by  the  parties,*  —  perjury  may  be  committed. 

4.  Pr«iimiiiuiw  waiTfld. — There  is  in  a  cause  much  which  it 
is  competent  for  the  party  to  waive ;  as,  if  a  defendant,  not  served 
with  process,  appears  and  answers  to  the  allegations,  the  court 
has  acquired  jurisdiction,  and  perjury  may  be  committ«d.* 

5.  Jndgmeiit  r«T0ra«d.  —  One's  re spon nihility  to  the  criminal 
law  depends  on  the  facts  existing  when  his  act  is  doue.^  There- 
fore, in  perjury,  though  the  final  judgment  has  been  reversed  on 
writ  of  error,  any  false  swearing  at  the  trial  may  still  be  pro- 
ceeded against  by  indictment.^    And  — 

6.  Wltn«n  not  boUared.  —  Though  the  jury  give  no  credit  to 
a  witness,  his  false  swearing  is  not  the  less  perjury.* 

T.  Caoae  not  7«t  Pandlns.  —  As  a  sort  of  general  doctrine,  per- 
jury cannot  be  committed  in  a  suit  until  it  is  commenced.'"  Still, 
by  force  of  statutes  or  otherwise,  the  law  sometimes  exceptionally 
permits  depositions  to  be  taken  in  aid  of  an  intended  future  suit, 
wherein,  it  is  plain  in  principle,  false  swearing  will  be  perjury. 
And  in  New  Hampshire  it  was  held  that  perjury  may  be  founded 
on  an  aEGdavit  given  to  be  used  in  a  naturalization  proceeding, 
the  practice  being  to  receive  such  affidavit  in  evidence.  And 
Smith,  J.,  on  consideration  of  the  authorities,  deemed  that  "  per- 
jury may  be  committed  in  affidavits  taken  to  be  used  in  some 
judicial  proceeding  which  the  party  taking  them  intends  to  insti- 
tute, although  he  afterwards  (ails  to  carry  out  that  intention."  " 


t  Van  Steenbergh  d.  Kortt,  10  Johns. 
167. 

*  8.  V.  Keeae,  36  Me.  33 

»  S.  D.  Lewis,  10  Kau.  157.  See  C.  e. 
Smith,  11  Allen,  !43. 

*  8.  V.  Htdl,  T  BlBckt.  !9. 

•  Jieg.  D.  Fletcher,  L»w  Rep.  1  C.  C. 
320. 

•  Reg.  5,  Fletcher,  I^w  Rep.  1  C.  C. 
SaO,  12  Cox  C.  C.  77  ;  Reg.  d.  Maeon,  29 
U.  C.  Q.  B.  431  ;  Reg.  u.  Simmons,  Bell 
C.  C.  I6B ;  B  c.  Don.  Reg  r.  Simmonds,  S 
Cox  C.  C.  19a 

'  C.  r.  Tobin,   108  HaM.  436 ;   P.  p. 


Jones,  1  Mich.  N.  P.  HI.     Bnt  see  C.  v- 
Dickinson,  3  Pa.  Law  Joqt  Rep,  U65. 

"  Reg  V.  Meek,  9  Car.  &  P.  S13.     And 
see  Rex  v.  Wright,  1  Sid.  14«,  T.  BaTm. 

74. 

•  Hamper's  Case,  3  Leon.  330, 
""  P.  0.  ChrjBtal,  8  Barb.  545. 
"  S.  p.  Whittemora,  50  N.  H.  S45.  349, 

referring  to  Rex  b.  White.  1  Mood;  ft  M. 

s;i ;  King  V.  Reg.  14  Q.  R  31.    And  Ke« 

Miller  V.  MansoD,  34  Wis.  579, 17  Am  R. 

461;   Mai  ret  u   Marriner,  34  Wis.   SSS; 

Beg.  0.  Bitbop,  Car.  &  M.  302. 


CHAP.  XlXin.]  PEEJDBT.  §  1081 

§1029.  1.  Folas  Swwring  Iom  tbaa  Petjnry.  — We  have  al- 
ready Been  that  there  are  false  affirmations  on  oath,  punishable 
as  misdemeanor,  while  not  amounting  to  the  technical  offence 
of  perjury.*     Thus,  — 

2.  roreign  Affidavit.  —  While  perjury  cannot  be  assigned  of  & 
foreign  affidavit,^  a  party  who  here  knowingly  uses  it,  being  false, 
commits  the  indictable  attempt  to  pervert  public  justice.^  And  — 

3.  Maniage  Certifioat*.  —  In  England,  a  false  oath  taken  before 
a  surrogate,  to  deceive  him  into  granting  improperly  a  marriage 
certificate,  though  not  perjury,  is  a  criminal  misdemeanor.* 

II.     The  Materiality  of  the  Tettimont/. 

§  1030.  Dootrin*  d«fla«d. — For  a  false  swearing  to  be  perjury, 
the  thing  sworn  to  must  be  within,'  and  pertinent  or  material  to, 
the  issue  or  question  in  controversy."    And- — 

§  1031.  Piejndioiai.  —  Some  of  the  authorities  add  that  it  must 
also  he  of  a  nature  to  prejudice  an  individual  or  the  State.'    This 

*  ADte,S10U;  Bex  v.  O'Brian,  S  Stia.  Kan.  631;  P.  v.  Green,  M  Cal.  S93 ;  Baiiks 
1144,  7  Mod.  STBj  Ex  paite  Overton,  2  c.  S.  78  AU.  14;  Plath  o.  BranDsdorff, 
Rom,  357 ;  Bex  tr.  De  BewiToii,  7  Cur.  i,  40  W[i.  107 ;  Donoboe  u.  S.  14  Tex.  Ap. 
P-  J  7.  638  ;   8.  v.  LawBOn,  98  N.  C.  759.     But 

■  Miugrare  n.  Hedex,  19  Vea.  691.  we,  nnder  Che  Sontb  Cuolina  statute,  S. 

*  Omealy  tr.  Newell,  S  East,  364.  Ab  v.  Bj^,  38  S.  C.  IS,  13  Am.  Su  660.  Im- 
to  false  evidence  given  heie,  nnder  a  material,  to  mlalead.  —  We  hare  some 
commisaion  from  a  tnbnnal  in  a  foreign  intimatioaittaatimmateriiilevidenceirbeie 
conntrr,  see  CaUiand  v,  Vanghan,  1  B.  &  false  and  intended  to  mislead,  is  perjory 
P,  310;  ante,  {  1036  (7),  note.  at  tbe  common  law.     Reg.  o.  Pbjllpotta,  3 

*  Reg.  V.  Chapman,  I  Den.  C.  C.  433,  Den.  C.  C.  308,  306 ;  Reg.  ».  MuUany, 
Temp.  &  M.  so,  13  Jni.  885,  18  Lav  J.  Leigh  &  C.  S93.  Bnt  it  is  believed  that 
X.  B.  M.C.  152.    8eeant«.il026(7),  note,  tbia  view  is  luatained  Deither  by  the  cases 

*  P.  <>.  PeiazM,  64  Cal.  106.  at  large  nor  by  the  reason  on  which  they 

*  Bollock  0.  Koon,  4  Wend,  531 ;  Reg.  proceed.  Looking  at  perjury  as  a  crin- 
».  Tate,  12C01C.  C.  7,  2Eng.  Rep.  164;  inal  attempt  to  corrnpt  justice,  — Vol.  L 
Beg,  tt.  Naylor,  11  Cox  C,  C.  13;  Reg,  w,  }  437  (3),  — tbe  doctrine  of  attempt  re- 
Harver,  6  Cox  C,  C.  99  ;  Reg.  v.  Berry,  qnires  that  the  thing  done  shall  have 
Bell  C,  C.  46,  8  Cox  C.  C.  131 ;  Beg,  v.  some  teal  or  apparent  aptitude  to  accont- 
Ball,  E  Cox  0.  C,  360;  Hembree  t>.  S.  53  pliab  the  criminal  end.  Vol.  I.  §  737- 
Ga  243;  C,  ti.  Grant,  116  Mub,  17 ;  8,  r,  764,  Bnt  irrelevant  evidence,  however 
Gibson,  36  La,  An.  71 ;  S.  v.Trask,  43  Vt.  meant,  has  no  such  aptitude. 

153;  Reg.  v.TowDsend,4Fost,  &F.  1089;  '  Rex  i>.  Aylett,  1   T.  R,  63;   C.  0. 

S.  r.  Aikens,  32  Iowa,  103  ;  Gibson  v.  S.  Knight,  13  Mass.  374,  7  Am,  D,  T2  ;  S,  v. 

44  Ala.  17;  Hood  e.  9.  44  Ala,  81  ;  Nel-  Ammons,  3  Mnrpb.  123;  Martin  r.  Miller, 

son  D.  8.  47  Miwia.  631  ;  Reg,  v.  AUop,  4  Misso.  47,  38  Am.  D.  342 ;  Pankey  v.  P. 

I)  Cox  C,  C.  364;  Galloway  u.  S.  39  Ind.  1  Scam.  80;  Reg.  d.  Overton,  Car.  &,  M. 

443  ;  S.  D.  Hobbs,  40  N.  H.  339 ;  Reg.  v.  B55  ;  C.  b.  Pickering,  8  Grat.  628,  56  Am. 

TowDseod,  10  Cox  0,  0. 356 ;  Wood  v.  P.  D,  158 ;  Reg.  v.  Pbillpolts,  3  Den.  C.  C. 

99  N.  T.   IIT;  8.  v,  Schnltz,  57  Ind.  19;  303;  B.  c.nom.  Beg.  i<.  Phil  potts,  8  Eng. 

Miller  v.  S.  15  Fla.  577;  8.  v.  Smith,  40  L.  &  Eq.  580;  Beg,  v.  Taut,  Cai.  &  M. 
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is  a  mere  formal  proposition  of  no  practical  consequence.  Aa 
of  course,  false  swearing  to  what  is  material  in  a  controversy  is 
prejudicial,  both  to  the  public  interests,  and  to  the  private  ones 
meant  to  be  defeated. 

§  1032.  1.  Nator*  of  UateiUlitr.  —  In  addition  to  the  primary 
and  direct  materiality,  whatever  evidence  tends  to  inflaeiice  the 
result  on  the  direct  or  any  collateral  issue  is  material  within  our 
present  doctrine,'  but  what  is  not  thus  adapted  to  affect  any  result 
is  not  thus  material.*    To  illustrate,  — 

2.  Collateral  lune.  —  False  swearing  to  a  collateral  issue  is 
perjury.*     For  example,  — 

8.  The  Ciedit  of  a  WitoeM  —  is  always  an  element  adapted  to 
vary  the  result  of  the  trial  of  a  fact,  therefore  it  is  a  collateral 
issue  therein.  And  it  is  perjury  to  swear  corruptly  and  falsely 
to  anything  affecting  such  credit;*  as,  that  he  has  not  made  a 
specified  statement  material  in  the  case,'  that  he  has  not  ex- 
pressed hostility  to  the  defendant,'  that  he  has  never  been  in 
prison.^    Likewise,  — 

4.  Abate  Suit  —  It  is  perjury  to  swear  falsely  to  what,  if  true, 
would  merely  cause  the  particular  proceeding  to  be  abated.* 

Dftj,  too  Ho.  M9i  Robiuon  v.  S.  18  Fli- 


13a,  9  Jdt.  638 ;  McMairj  c.  S.  6  Ala. 
3S4;  White  L-.S.l  Sm.  &  M.  149;  Ren  d. 
Drue,  1  Sid.  ST4  ;  Weachen  c.  S.  2  BUckf. 
STS;  S.  v.  Hayward,  1  Nott  &  McC.  546 ; 
Steinniftil  c.  McWilliarag,  G  P».  170 ;  C.  p. 
Parker,  2  Cash.  S12;  S,  v.  Hattawaj,  3 
Nott  &  McC.  IIS,  to  Am.  D.  380;  Hinch 
V.  S.  2  Misao.  158  ;  Studdurd  o.  LinviUe,  3 
Hawks,  474.  lu  S.  V.  Dodd,  3  Murph.  226, 
HeDdenoti,  J.  observei] ;   "  We  kuow  of 


by  whicb  a 


be  Rsccrtained  to  be  crimiDal,  bnt  that  of 
it>  being  agaiaat  the  intereat  ol  the  State. 
A  false  oath  »  onlj  iQJariooa  to  the  State, 
or  even  tu  an  mdividual,  when  it  lenda  to 
prevent  right.  Therefore,  to  constitute 
perjury,  it  must  be  to  some  material  fact 
tending  to  injure  some  person.  If  it  be 
entirely  immatertBt,  it  cannot  affect  any 
one  ;  it  wants  a  nccesitary  iogredient  to 
constitute  it  an  o&once  against  fiociety." 
AdTantagflou*  to  State.  —  False  I«sti- 
nony  aiivantageoHs  to  the  goternment 
may  still  be  punished  na  perjory.  Agar's 
Case.  Sir  F.  Moore,  627. 

1  Bradberrj  d.  S.  7  Tex.  Ap,  3TS ;  8.  c. 
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•  Cramp  v.  C.  75  Va.  922 ;   Beit  "■ 

Tate,  12  Cox  C.  C.  7;   Reg.  v.  Holden, 

13  Cox  C,  C.  166. 

■  S.  D.  Keenaa,  B  Rich.  4S6;  S.  «.  I* 
ralley,  9  Miuo.  S34;  Co.  Pollard,  li 
Met.  225;  S.  u.  Shape,  16  Iowa,  36,  W 
Am.  D.  489. 

•  PoMt,  {  1038  (2) ;  P.  r.  Courtney,  « 
N.T.490,494;  U.  S.  o.  Shinn,  8  Saw.  IM. 

14  Fed.  Rep.  447;  Rex  v.  Creep,  lial>, 
S35,  Comb.  4B9 ;  s.  c.  Dom.  Rex  v.  Griep«, 
1  Ld.  Harm.  357, 12  Mod.  139;  g,  c.  n»iii 
Rex  0.  Gripe,  1  Comyu,  43,  note;  Wo>"l 
V.  P.  S9  N.  Y.  117.  And  see  Salmons  r. 
Tait,  31  Ga.  676  i  Reg.  b.  Worley,  3  Cox 
C.  C,  535. 

<  S.  D.  Hoonej,  65  Mo.  494. 

•  WiUiama  p.'s.  68  Ala.  SSI. 

T  T7.  S.  V.  Landsberg,  31  Blatcb.  169, 13 
Fed.  Rep,  S8S. 

s  Reg,  D.Mullany,  Leigh  &C.  593.  As 
to  gome  obeerrations  in  this  case  and  in 
Rej;.  f.  Phillpotu,  2  Deo.  C.  C.  302,  306, 
see  aate,  {  1030,  Dote. 


CHAP.  XXXIII.]  PEEJDET.  §  1088 

6.  A  Link  Id  a  Ctudn  —  of  evidence,  of  no  effect  alone,  yet  help- 
ful in  combination  with  other  evidence,  ma;  be  the  subject  of  per- 
jury .*    So,  — 

6.  Voinntaiy  or  not.  —  There  18  no  rule  tor  a  distinction  whether 
it  comes  Toluntarily  from  the  witness,  ia  answer  to  no  question 
put,  or  is  responsive  to  a  particular  inquiry ;  for  in  either  case 
the  witness  is  sworn  to  speak  the  truth," 

7.  A  Promise  —  cannot  be  material  to  any  issue ;  hence  a  mere 
promissory  oath,  or  promissory  statement  under  oath,  is  not 
perjury.* 

§  1033.  Old  lUtutrfttlons  of  lnunat«ii«l.  —  Hawkins,  an  authority 
in  himself,*  says :  "  If  the  oath  ...  be  wholly  foreign  from  the 
purpose,  or  altogether  immaterial,  and  neither  any  way  pertinent 
to  the  matter  in  question  nor  tending  to  aggravate  or  extenuate 
the  damages,  nor  likely  to  induce  the  jury  to  give  a  readier  credit 
to  the  substantial  part  of  the  evidence,  it  cannot  amount  to  per- 
jury, because  it  ia  merely  idle  and  insignificant.  As  if,  upon  a 
trial  in  which  the  question  is  whether  such  a  one  was  compoa  or 
not,  a  witness  introduces  his  evidence  by  giving  a  history  of  a 
journey  which  he  took  to  see  the  party,  and  happens  to  swear 
falsely  in  relation  to  some  of  the  circumstances  of  the  journey. 
Also  .  .  .  where  a  witness,  being  asked  by  a  judge  whether  A 
brought  a  certain  number  of  sheep  from  one  town  to  another  all 
together,  answered  that  he  did  so ;  where  in  truth  A  did  not 
bring  them  all  together,  but  part  at  one  time  and  part  at  another ; 
yet  such  witness  was  not  guilty  of  perjury,  because  the  substance 
of  the  question  was  whether  A  did  bring  them  at  all  or  not,  and 
the  manner  of  bringing  them  was  only  a  circumBtance.  And  upon 
the  same  ground  it  is  said  to  have  been  adjudged  that  where  a 
witness,  being  asked  whether  such  a  sum  of  money  were  paid  for 
two  things  in  controversy  between  the  parties,  answered  that  it 
was,  where  in  trutli  it  was  paid  only  for  one  of  them  by  agree- 
ment, such  witness  ought  not  to  be  punished  for  perjury ;  because, 
as  the  case  was,  it  was  no  way  material  whether  it  were  paid  for 
one  or  both.  Also  it  is  said  to  have  been  resolved  that  a  witness 
who  swore  that  one  drew  his  dagger  and  beat  and  wounded  J.  S., 

>  S.  V.  DajtoD,  3  Z&b.  49,53  Am.  D.         >  1  Hawk.  F.  C.  Curw.ed.  p.  Ul.    See 

870;  C.  V.  Pollard,  IS  Met.  229;  Wood  n.  uiW,  S  102S  and  note. 
P.  &9  N.  T.  117.  *  See  Vol.  LS  88,90. 

3  C.  0.  Knight,  13  Mau.  274, 7  Am.  D. 
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where  in  truth  he  beat  him  with  a  staff,  was  not  guilty  of  perjury, 
because  the  beating  only  was  material.''  ^ 

§  1034.  1.  BffaterlaUty  affeotod  by  Form  of  Question.  —  If,  in  a 
trial,  the  attention  of  a  witness  is  directed  to  a  specific  thing,  and 
the  question  by  its  form  indicates  that  his  answer  is  to  be  exact, 
not  only  is  he  put  on  his  guard  against  mistakes,  but  the  jury  are 
led  to  give  to  the  testimony  a  special  consideration.  Therefore, 
in  some  circumstances,  the  form  of  the  interrogatory  is  decisive  as 
to  whether  or  not  the  false  swearing  is  perjury.    Thus,  — 

2.  Between  Two  Dates  —  Speoifio.  —  Where  the  testimony  of  a 
witness  related  to  what  was  done  on  a  particular  Sunday,  and  he 
said  in  general  terms  that  it  did  not  occur  on  any  Sunday  between 
two  dates  which  included  the  one  in  question.  Pollock,  C.  B.,  ruled 
that  it  could  not  sustain  an  indictment  for  perjury ;  because  his 
attention  "ought  to  have  been  called  to  the  particular  day  on 
which  the  transaction  took  place,  as  to  which  he  was  to  speak." ' 
Yet,  consistently  with  this  ruling,  and  expressly  recognizing  it  as 
correct,  the  Court  of  Criminal  Appeal  held  that  where  at  a  trial 
the  prisoner  was  asked  three  or  four  times  by  the  advocate  and 
the  judge,  whether  he  did  at  any  time,  either  on  his  own  account 
or  that  of  another  person  named,  have  of  A  any  coals  on  credit,  to 
which  he  answered  "I  did  not,"  —  this  was  sufficiently  specific* 


1  1  Hawk.  P.  C.  Cnrw.  ed.  p.  433,  §  8 ; 
lb.  8th  ed.  c.  69,  §  8. 

a  Reg.  V.  Stolady,  1  Fost.  &  F.  518. 

*  Keg.  V.  London,  12  Cox  C.  C.  50. 
Hawkins,  writing  of  the  materiality,  sajs : 
'*  Perhaps,  in  all  these  cases,  it  ought  to 
be  intended  that  the  qaestion  was  pat  in 
BQch  a  manner  that  the  witness  might  rea- 
sonably apprehend  that  the  sole  design  of 
patting  it  was  to  be  informed  of  the  sub- 
stantial part  of  it,  which  might  induce 
him  through  inadvertency  to  take  no  no- 
tice of  the  circumstantial  part,  and  give 
a  general  answer  to  the  substantial ;  for 
otherwise,  if  it  appear  plainly  that  the 
scope  of  the  qaestion  was  to  sift  him 
aato  his  knowledge  of  the  substance  by 
exapiining  him  strictly  concerning  the 
circumstances,  and  he  give  a  particular 
and  distinct  account  of  the  circumstances, 
which  afterwards  appears  to  be  false; 
surely  [Immaterial,  to  Btrengthen  the 
Material.  See  post,  §  1037]  —  he  can- 
not but  be  guilty  of  perjury,  inasmuch 
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as  nothing  can  be  more  apt  to  incline 
a  jury  to  give  credit  to  the  substantial 
part  of  a  man's  evidence  than  his  ap- 
pearing to  have  an  exact  and  particular 
knowledge  of  all  the  circumstances  re- 
lating to  it.  And  upon  these  groands  I 
cannot  but  think  the  opinion  of  those 
judges  very  reasonable  who  held  that  a 
witness  was  guilty  of  petjury  who,  in 
an  action  of  trespass  for  breaking  the 
plaintiff's  close  and  spoiling  it  with 
sheep,  deposed  that  he  saw  thirty  or 
forty  sheep  in  the  said  close,  and  that 
he  knew  them  to  be  the  defendant's, 
because  they  were  marked  with  such  a 
mark,  which  he  knew  to  be  the  defend- 
ant's mark,  where  in  truth  the  defendant 
never  used  such  a  mark ;  for  the  giving 
such  a  special  reason  for  his  remem- 
brance could  not  but  make  hia  testi- 
mony more  credible  than  it  would  have 
been  without  it;  and  though  it  signified 
nothing  to  the  merits  of  the  caose 
whether  the  sheep  had  any  mark  at  all 


CHAP.  XXXUI.]  PEBJUBT.  §  10S5 

§  1035.  p«rtii)«nt  Bridanca  wTongi^  admitted. — There  is  a  fa- 
miliar class  of  cases  wherein  a  party  is  bouiid  bj  a  vitness'a 
answer  to  his  question,  not  being  permitted  to  produce  other 
testimony  in  contradiction.  But  suppose  he  tenders  contradicting 
testimony,  and  contrary  to  rule  the  court  receives  it,  —  does  thia 
second  witness,  if  he  swears  falsely,  commit  perjury  ?  In  an  Eng- 
lish case,  it  appeared  that  a  woman  was  delivered  of  a  bastard 
child  on  the  29th  of  March,  1861.  On  her  application  thereafter 
for  an  order  of  affiliation,  she  was  on  cross-examination  asked 
whether  one  Gibbon  did  not  have  carnal  connection  with  her  the 
previous  September.  This  date  was  subsequent  to  the  conception ; 
and  her  answer,  true  or  false,  could  go  only  to  her  credibility  as 
a  witness ;  it  would  not  directly  affect  the  issue.  Still,  had  she 
answered  falsely,  she  might  have  been  indicted  for  perjury.  But 
her  answer,  right  or  wrong,  bound  the  defendant,  and  by  the  es- 
tablished rule  of  evidence  he  could  not  contradict  what  she  thus 
said  responsive  to  his  question.  She  replied  that  she  did  not 
have  the  connection.  Gibbon  was  then  produced,  and  was  by  the 
magistrates  permitted,  contrary,  we  have  seen,  to  rule,  to  testify 
against  her,  and  he  declared  that  the  connection  did  take  place. 
For  this  testimony,  which  was  false,  he  was  indicted ; '  and  the 
majority  of  the  English  judges,  after  hearing  two  arguments,  sus- 
tained the  indictment.' 

Dt  not,  jet  inaamnch  m  the  asiigning  Havk.  P.  C.  Cnrw.  ed.  p.  434,  $  8,  el.  S; 

ench  a  ciicanutanM  in   a  thing  imma-  lb.  Gth  ed,  c.  69,  S  8.  c1.  S. 
terial  had  inch  a  direct  tendency  to  cot-         '  Compare  with  the  somewhat  difEerent 

raborate  the   evidence  concerniog  what  case  o(  8.  e.  Brown,  79  N.  C.  643. 
WBi    most    material,    and    congeqaeDllf         *  Reg.  e.  Gibbon,  Leigh  &  C.  109,  9 

wai  eqoallj  prejudicial  to  the  party,  aod  Cox  C.  C,   105.     Said  Cockbnm,  C.  J. ; 

eqoallj  criminal  in  itt  own  nature,  and  "  I  have  to  deliver  the  opinion  of  all  the 

eqaallj  tending  to  abase  the    adminis-  judges  who  have  heard  the  case,  except 

tntion  of  justice  as  if  the  matter  sworn  my  brothers  Crompton  and  Martin,  that 

bad  been  the  very  point  in  iiane,  there  Cbe  conviction  was  right,  and  ahonld  be 

doth  not  seem  to  be  any  reason  why  it  afllrmed.    The  qneKtiun  was  pertinent,  so 

should  not  be  equally  punishable.     Bot  far  as  Che  complainant  was  concerned, 

I  cannot  Bod  this  matter  anywhere  thor-  and  she   was  bound  to  answer  it.    Al- 

ougbly  settled  or  debated,  and  therefore  thongh  it  did  not  refer  to  the  main  issue, 

shall  leave  it  Ut  every  man's  own  judg-  which  was  the  paternity  of  the  child,  it 

ment,  which,  from  the  consideration   of  had  a  beariog  upon  what  was  indirectly 

the  circumstances  of  each  particular  case,  in  issue,  namely,  bow  far  the  complain- 

may  generally  without  any  great  difficulty  ant  was  deserving  of  credit.     Possibly^ 

discern  whether  the  matter  in  which  per-  if   the   complunant  had    answered    tbe 

jury  is  assigned  were  wholly  impertinent,  question   in    the    affirmative,  not    much 

idle,  and  insigaiflcant,  or  not,  which  seems  weight  would  hare  been  attached  to  her 

tobetbebestrulefordeterminiug whether  admission    in    deciding  the  main  issue. 

it  be  pnuiahable  as  peijniy  or  not"     1  Certainly,  if  sha  had  answered  the  que» 
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§  10S7  SPECIFIC  OFFENCES.  [BOOK  X. 

§  1036.  In  Priadpi*  —  whenever  the  court  has  ftdmitted  evi- 
dence, however  erroneously,  its  decision  has  become  to  the  juiy 
the  law  for  the  occasion ;  they  c&nnot  overrule  the  judge  on  the 
question,  and  refuse  to  be  influenced  by  what  the  witness  says. 
If  now  what  he  swears  to  is  adapted  to  influence  them,  and  it  is 
corruptly  false,  it  is  perjury,  otherwise  if  it  can  have  no  effect  on 
their  verdict.  Thus,  in  the  bastardy  case  just  stated,  the  credit 
to  be  given  the  woman's  testimony  was  the  principal  question  of 
fact ;  and  the  truth  or  falsity  of  what  she  said  about  her  conDeo 
tion  with  Gibbon  was  vital  as  to  her  truthfulness.  Hence  Gib- 
bon's false  swearing  was  perjury. 

§  1037.  StrangthsninK  whftt  la  Uatariai.  —  Where  the  evidence 
is  simply  to  explain  how  the  witness  knew  the  thing  he  states,^  — 
as  where,  testifying  to  an  alihi,  he  mentions  the  party's  residence 

and  habits  to  show  he  could  not  be  mistaken  on  the  main  point, 

^^^3  — since  this  incidental  matter  may  incline  the  jury  more  to 

^^— *"^  credit  the  substantial,  it  will  sustain  a  conviction  for  perjury  if 

tioD  blselj.  ahs  might  hare  been  indicted  it  became  safficient  to  alle^  that  it  na 

for  perjury.    Sbe  was  bound  to  answer.  mateTial,  without  showing  how  it  wii  au. 

^                        Then,   inasmnch    as    the    question   onlj  Then 'how  is  this  evidence  tnateiial '    It 

[ _^j^-^                        affected   her  credit,  as  soon  aa   she  had  does  not  afiect  the  queBtion  in  the  cause. 

■^■■-W''^J                        aneworci!  it,  all  should  hare  been  bound  It  conld  onlt  be  asked  of  the  woman  as 

^^"^^0^                        by  her  answer.    That  ig  an  eBtablished  going  to  her  credit,  as  might  be  done  on 

T^       ^^^^                       rale  of  our  la*.     Notwithstanding  that,  «  tcial  for  stealing,  and  her  answer  mosl 

tbe   magistrates  admitted    the    evidence  be  taken.    The  case  bae  been  very  prop- 

— '•'^^                        of  the  prisouer,  which  legally  waa  inad-  etly  distingnished  from  caaee  of  rape,  by 

,  ^_^^                        miBsible.      Then,    althODgh_  not    legally  my  brother  William*.    I  agree  with  the 

■^.„^^                        admissible,  jet,  being  admitted,   it  had  Cbief-Josticethatlhoughonceitwiuriontji. 

-^1^—                        a  reference  to  what  I  have  already  said  fnl,  yet  it  is  now  clearly  established  that 

--  -                                  was  indirectly  in  issue,  the  credibility  of  a  croBs.examination  going  to  a  witncii's 

-                         the  complainant.      The  evidence  having  credit  is  material,  and  that  perjory  may 

"  "^       _                         been   admitted,  although   wrongly,  Reg.  be  assigned  upon  it.     But  subject  to  tbis 

'    --«                         »-  I'hillpotts,  3  Den,  C.  C  303,  is  an  an-  liability,  her  answer  was  cOQclnsive.    As 

-  '                         thority  that    perjury    may   be   assigned  soon  aa  that  was  given,  it  ought  to  have 

/                         upon   it.    That    decision    is    directly   in  been  taken  as  established  that  no  coanec- 

-  -J.                        point,  and   I  entirely  go  along  with  it.  tion  with  Gibbon  had  taken  place.    Then, 

_^^                        Altbongh  the  evidence  waa  open  to  oh-  that  being  so.  that  matter  was  no  lont-er  a 

^^X^^-                         jection,  yet  it  does  not  lie  in  the  witness's  question  in  the  cause ;  and  the  allegaiiun 

_  -.^^                        mouth  to  say  that  it  waa  not  a  question  of  materiality  would  not  be  true,  hecauw 

on  which   he  was  bound  to  speak    the  by  law  the  fact  mnst  be  ssenmed  to  have 

truth."     CrompUiD,  J.  with  whom  Mar-  been  as  the  woman  stated  it  to  be.    The 

tin,  B.  concurred,  said  :  "  I  am  not  satis-  evidence  was  inadmissible,  becanse  it  was 

fied  that  the  conviction  was  right.    Before  no  longer  a  qneslion  in  the  caose.    Tbe 

a  man  can  be  convicted  of  perjury,  it  is  woman's  answer  was  conclusive  proof  on 

necessary  to  show  that  his  evidence  waa  the  subject."     p.  119-lSl,     See  Reg.  v. 

material  in  the  cause.    Formerly  it  was  Mnrray,  1  Fost.  &  F.  80. 

nece^ary  to  show  on  the  indictment  how  i  Ant«, }  1034  (S),  note. 

the  evidence  waa  material.    Subsequently 


CHAP.  ZZXin.]  FEBJOBT.  §  1088 

wilfully  folse.i  In  numerous  circumstances,  on  the  like  ground, 
the  particulai's  of  the  evidence  are  material  within  our  present 
elucidations.* 

§  103S.  Fiutb«r  mnatratloiiB  of  Mstexlal.  —  Having  thuB  called 
to  mind  the  main  doctrines  of  matenality,  let  us  look  at  some 
further  illustrations;  as, — 

1.  AggTHTata  DamagM  or  PnniBhmaut.  —  Testimony  tending  to 
aggraTate  the  damages  or  punishment  is  material.'    Likewise, — 

2.  Cradlt  of  mtnen.  —  We  have  already  seen  that  whatever 
goes  to  the  credit  of  a  witness  is  material,  ao  that  perjury  may 
be  founded  upon  it.*  And  it  is  not  otherwise  though  the  matter 
is  brought  out  in  answer  to  a  question  on  crosa-examination.^ 
There  may  be  difficulties  and  differences  of  opinion  in  applying 
this  rule;*  for  not  everything  said  on  cross^xamination  has  a 
legal  tendency  to  affect  the  witness's  credit.  Thus,  where  one 
was  asked,  "  Have  you  not  passed  by  the  name  of  Abbott,  and 
also  of  Johnson  ? "  and  be  falsely  replied,  *'  I  have  never  passed 
by  the  assumed  name  of  Abbott  or  Johnson," — it  was  ruled  to  the 
jury,  by  Lord  Denman,  C.  J.,  that  in  the  particular  case  as  appeai> 
ing  in  evidence  there  was  no  perjury,  though  there  might  be  un- 
der other  circumstances.'    Again, — 

3.  BtataU  of  Fraoda.  —  One  who  falsely  on  oath  denies  a  prom- 
ise which  the  Statute  of  Frauds  requires  to  be  in  writing  does  not 
commit  this  offence ;  because  the  promise  by  parol  does  not  bind 
the  party,  and  so  the  proof  of  it  by  parol  has  no  tendency  to  estab- 
lish any  question  in  issue.'     But  — 

4.  Tnutae  PiooaH  —  Uaorioos  Contraot  —  Under  the  former 
usury  laws  in  Atasaachu setts,  one  summoned  as  truBtoe  in  a  garn- 
ishment process  could  discharge  himself  by  declaring  on  oath  that 
he  had  paid  the  money  on  a  usurious  contract.  Yet  still,  if  after 
such  discharge,  on  a  controversy  concerning  the  oath  of  the  trus- 
tee, the  principal  defendant  falsely  denies  on  oath  the  existence 
of  the  usurious  contract,  he  commits  perjury.^    And  — 

I  Beg.  V.  TyMn,  Law  Rep.  1 C.  C.  107.         <  Stnddard  v.  LiuvillB,  3  Hftvrks,  474, 
»  Hendereon  v.  P.  117  HI.  265.  overrnling  S.  o.  Stcat,  1  Mnrph.  124. 

*  Stephana  v.  S.  ]  Swan,  Tenu.  157 ;  S.  '  Reg.  v.  Worlej,  3  Cox  C.  C.  935. 

V.  NorriB,  9  N.  H.  96.  '  Rex   v.   Danston,   Bjan    *  Moodj, 

*  Ante,  S  1033  (3).  N.  P.  109 ;  Rex  u.  BcneBech,  Peaks  Ad. 

*  Bag.  V.  Oreiton,  3  Moody,  363  (and  Cu.  93.  And  lee  (mta,  S  1019 ;  2  Run. 
•ee  tlia  Amaricsu  note),  Car.  &  M.  655.  CrimM,  3d  Eng.  ed.  601. 

'  C.  V.  Parker,  3  Cash.  313. 
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5.  Writing  impeached  for  Fraud.  —  Where  a  written  agreement 
is  attempted  to  be  impeached  in  a  court  of  equitf  for  fraud,  it  is 
perjury  for  the  defendant  in  answer  to  the  bill  falsely  to  deny 
parol  qualifications  of  such  writing.^ 

6.  Qualifying  for  Bail.  —  It  is  material  that  one  offering  himself 
as  bail  in  a  specified  sum  shall  be  in  a  pecuniary  condition  to  re- 
spond. But  it  is  of  no  consequence  whether  or  not  he  is  worth 
three  or  four  times  more.  So  that  a  false  swearing  to  the  excess 
is  not  perjury.  Again,  if  such  person  says  on  his  oath  that  he 
owns  a  specified  number  of  tons  of  hay  in  a  village,  while  in  fact 
it  is  outside  the  village,  yet  is  of  the  value  he  declares,  the  place 
is  immaterial,  and  this  offence  is  not  committed.^ 

§  1039.    1.    Affidavit  for   Bearch-warrant.  —  Where   an  affidavit 

to  procure  a  search-warrant  on  a  charge  of  felony  omits  to  state 
by  whom  it  was  committed,  still,  if  false,  perjury  may  be  founded 
thereon."    Again,  — 

2.  Joint  Defendants.  —  On  a  proceeding  against  three  or  more 
for  assault,  the  acts  of  each  may  in  proper  circumstances  be  shown 
against  all;  therefore  wilfully  false  testimony  concerning  such 
acts  is  perjury.* 

3.  Omission.  —  Hume,  writing  of  the  Scotch  law,  says,  "  it  will 
be  difficult  to  ground  in  any  case  a  relevant  charge  of  perjury 
upon  a  mere  omission ; "  *  but  clearly  this  distinction  points  only 
to  the  difficulty  of  making  proof,  for  witnesses  are  sworn  to  tell 
the  whole  truth .^ 

§  1039  a.  Materiality  for  Court.  —  The  materiality  of  the  testi- 
mony is  a  question  of  law,  not  of  fact.^  But  like  any  other  ques- 
tion of  law,  it  may  be  so  mingled  with  fact  that  it  should  be 
submitted,  under  due  instructions,  to  the  jury.® 

§  1040.  1.  The  Opinion  of  a  Witness  —  may  be  important ;  then, 
if  he  swears  falsely  to  it,  he  commits  perjury,  but  the  proof  of  the 
falsity  is  ordinarily  difficult.*     Still,  not  every  such  opinion  is 

1  Reg.  V.  Yates,  Car.  &  M.  132,  5  Jnr.  Moody,  5  Car.  &  P.  23 ;  8.  c.  nom.  Rex  d. 

636 ;  2  Rush.  Crimea,  3d  Eng.  ed.  602.  Madie,  I  Moodj  &  R.  128. 

>  Pollard  V,  P.  69  111.  148.  7  Cothran  v.  S.  39  MiBsis.  541 ;  Reg.  t?- 

•  Carpenter  v,  S.  4  How.  Miuis.  163,34  Conrtnej,  7  Cox  C.  C.  Ill ;  P.  v.  Jonea, 
Am.  D.  116.  1  Mich.  N.  P.  141 ;  S.  v,  Lewis,  10  Kan. 

•  S.  ».  Norris,  9  N.  H.  96.  157. 

A  1  Hume  Crim.  Law,  2d  ed.  361.  >  Reg.  o.  Goddard,  2  Poet  ft  F.  361 ; 

•  U.  S.  t'.  Conner,  3  McLean,  573 ;  C.    Reg.  v,  Worley,  3  Cox  C.  C.  535. 

D.  Cook,  1  Rob.  Va.  729.     See  Rex  v.         »  Reg.  v.  Scblesinger,  10  Q.  B.  670,  12 
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material,  and  when  it  is  not,  there  ia  no  perjoiy  in  a  false  oath 
to  it;  as,  where  one  testified  before  a  grand  jury  that  the  defendant 
had  not "  unlawfully  "  sold  or  given  liquors  to  him.  Here  there  was 
a  mere  false  assortion  of  opinion  on  a  question  of  law,  one  of  no 
consequence  in  the  case,  therefore  there  was  no  perjury.'    And  — 

2.  Constraotioii  of  Writing*-  —  For  the  reasons  thus  appearing, 
a  false  swearing  to  the  legal  confltruction  of  a  written  instrument 
is  not  ordinarily  indictable.^  But  probably  there  may  be  circum- 
stances wherein  it  will  be ;  as,  if  a  witness  swears  to  a  construc- 
tion which  he  knows  to  be  wrong,  if  the  case  is  of  an  exceptional 
sort  wherein  his  evidence  is  relevant  and  of  effect  with  the  jury, 
and  the  proof  of  his  corruption  is  ample,  no  reason  appears  why 
be  should  not  be  answerable  to  the  criminal  law. 

S.  Cbarga  of  liaxowij.  —  A.  witness's  corruptly  false  statement 
that  one  named  "  did  feloniously  steal,  take,  and  carry  away  a 
rifle,"  Ac,  was  held  to  be  of  fact,  therefore  perjury.* 

§1041.  1.  InteiUiiMtioiia  —  being  shown  to  have  been  made  in. 
a  written  instrument  by  one  or  other  of  two  persons,  the  maker 
of  them  commits  perjury  if  he  falsely  swears  that  they  were  not 
by  him.* 

2.  "Talae  raceiTad" — are  words  not  material  in  a  promissory 
note;  therefore  it  is  not  perjury  for  one  falsely  to  deny  using 
them  in  such  a  note." 

§  1042.  1.  lTagatlT«  TMtlmony.  —  A  man  untruly  swearing  that 
he  did  not  send  bis  son  to  school  a  year,  is  guilty  of  this  offence 
or  not  according  as  such  fact  is  relevant  or  not  to  the  issue.^ 

Jnr.  SS3,  ITLavJ.H.  s.  M.C.99i  Fergus  >  F.  t>.  McDermott,  B  Cat.  388.    I  have 

p.  Board,  l»  111.  357 :  8.  c.  Lea,  3  Ala.  nated,  in  the  text,  what  of  niMloubted  law 
603 1  Patrick  v.  Smoke,  3  Stiob.  I4T  ;  S.     cbd  be  drawn  from  this  case.     But,  Form 


.  CmikBhauk,  S  Blackf. 
ley,  1  Leach,  325.  See  1  Hawk.  P.  C. 
Cnrw.  ed.  p.  133,  J  7  and  note;  1  Gab. 
Crim.  Law,  793 ;  S  Rasa,  Crimes,  3d 
Bng.  ed.  597  ;  AlisoD  Crim.  Law,  468. 
SnOloiencT  of  BuretT.  —  A  witness  to  the 
■nfficiencj  ot  a  snretj  said, "  he  conaidered 
biiD  good  ;  "  that  expression  was  deemed 
not  merely  his  opinion,  bnt  a  statement  of 
tact.    C.  D.  Thompson,  3  Dana,  301. 

1  8.  B.  Henderson,  90  Ind.  4D«. 

>  Rex  V.  CrespigDf,  1  Eip.  asO;  3,  r> 
Woolverton,  6  Blackf.  453. 

■  Hocb  B.  P.  3  Mich.  593.    And  see  S- 
r.  I.ea,  3  AU.  603. 

*  Smith  V.  Dearer,  6  Jone^  N,  C.  S63. 

▼OL.  II.  —  39 


of  Instrument,  —  The  case  seems  to  hold 
that  where  one  is  sued  on  a  promissorj 
note  averred  as  contaJDin;;  the  words 
"  value  received,"  if  he  falsely  sweais 
that  these  words  wore  not  iu  it,  he  does 
not  commit  perjury.  Now,  it  seema  to 
me  that  in  some  cin^umstauces  there 
mi^ht  be,  for  inetaace,  a  question  of  va- 
riance raised  on  such  testimony,  ren- 
dering it  material ;  and  it  it  amonnted 
to  a  denial  of  the  making  of  the  par- 
ticnlar  note,  it  wocild  be  material  in  the 
fullest  sense. 

'  Floyd  u.  S.  30  Ala.  511.     And  w* 
Flemister  v.  S.  48  Ga.  iTft 
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2.  Enforcing  Laws  against  Gkuning. — One  falselj  testifying  to 
the  grand  jurj  as  to  his  knowledge  whether  or  not  persons  had 
violated  the  laws  against  gaming,  commits  perjury.^ 

III.    The  Testimony  as  being  False. 

§  1043.  1.  General.  —  From  the  doctrine  explained  a  little  fur- 
ther on,^  that  a  swearing  to  be  perjury  must  be  corrupt,  it  results 
that  likewise  the  testimony  must  be  false.'  Yet  the  term  ^'  false," 
in  this  connection,  is  modified  by  "  corrupt ; "  so  that,  — 

2.  True,  yet  belieTed  Falsa.  —  If  the  witness  supposes  he  is  tes- 
tifying falsely,  it  is  corrupt  as  to  him,  and  a  perversion  of  truth 
in  a  course  of  justice;  it  is,  therefore,  perjury,  though  in  fact 
what  he  says  is  true.^ 

§  1044.  Two  Opposite  Things.  —  If  in  two  causes,  or  in  one  at 
different  examinations,  or  at  one  examination,  a  witness  swears 
to  two  opposite  and  irreconcilable  things,  he  commits  perjury 
by  the  false  statement,  yet  not  by  the  true.^  And  though  wh^t 
he  said  when  he  told  the  truth  may  be  shown  in  evidence  against 
him  on  an  indictment  for  the  falsehood,  yet  there  must  be  testi- 
mony outside  of  his  own  contradictory  statements  as  to  which  of 
them  is  false.^ 

IV.    The  Intent 

§  1045.  DeUberato  and  Corrupt  —  Hawkins  says :  ^'  It  seemcth 
that  no  one  ought  to  be  found  guilty  [of  this  offence],  without 
clear  proof  that  the  false  oath  alleged  against  Iiim  was  taken  with 
some  degree  of  deliberation.  For  if,  upon  the  whole  circumstances 
of  the  case,  it  shall  appear  probable  that  it  was  owing  rather  to 
the  weakness  than  perverseness  of  the  party,  —  as,  where  it  was 
occasioned  by  surprise,  or  inadvertency,  or  a  mistake  of  the  true 
state  of  the  question,  —  it  cannot  but  be  hard  to  make  it  amount  to 


»  S.  V.  Terry,  30  Mo.  368. 
^  Post,  §  1045  et  seq. 

*  S.  r.  Wood,  17  Iowa,  18 ;  S.  v.  Ray- 
mond, 20  Iowa,  582 ;  S.  v.  Tra«k,  42  Vt. 
152 ;  Jaaraqni  v.  S.  28  Tex.  625 ;  Perdne 
«.  C.  96  Fa.  311 ;  P.  p.  Clements,  42  Hon, 
353 ;  Thomas  v,  8.  71  Ga.  252. 

*  Vol.  I.  §  437  (3) ;  3  Inst.  166 ;  Bishop 
Firsl  Book,  |  116-119. 

*  Martin  v.  Miller,  4  Biisso.  47, 88  Am. 
D.  342 ;  Majnard's  Case,  I  Vent.  182. 
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«  1  Hame  Crim.  Law,  2d  ed.  366; 
Dodge  V.  S.  4  Zab.  455 ;  Reg.  v.  Hnghes, 
1  Car.  &  K.  519;  8.  v.  J.  B,  1  Tyler.  269. 
The  majority  of  the  jndges,  in  P.  v.  Bn^ 
den,  9  Barb.  467,  seemed  to  be  of  opinion 
that  the  circumstances  and  form  of  the 
second  statement  may  be  snch  as  to  ren- 
der it  sufficient  in  proof  of  peijnzj  in  the 
first,  without  external  eyideuce. 
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voluntary  and  corrupt  perjury,  which  is  of  all  crimes  whatsoever 
the  most  infamous  and  detestable."  ^    More  minutely, — 

§  1046.  1.  Wilful  and  Corrnpt,  —  The  false  swearing  must  be 
what  the  law  terms  "  wilful  and  corrupt."  *  And  it  will  not  suf- 
fice for  an  indictment  to  charge  the  defendant  with  having  given 
in  his  evidence  "  falsely  "  and  maliciously,  unless  it  also  alleges 
that  the  swearing  was  "  wilful,"  or  was  "  corrupt ; "  or  perhaps 
the  two  words  must  be  united.®    For  example,  — 

2.  Blistake  of  Fact  —  will  excuse  an  honest  swearing  to  what 
is  not  true.*  Perjury  is  committed  only  where  there  is  the  intent 
to  testify  falsely.^    Thus,  — 

§  1047.  1.  Profeaaional  AdTioe,  —  honestly  acted  on,  may  nega- 
tive the  corruption  of  perjury.®  And  where  a  lawyer  reduces 
to  writing  a  man's  oral  statement,  and  the  latter  having  confi- 
dence in  the  former  swears  to  the  writing  under  the  persuasion 
that  it  does  not  differ  in  meaning  from  the  oral  words,  there  is 
no  perjury  though  in  fact  it  does  differ  and  is  wrong.*^  And  in 
general  of  an  — 

2.  Affidavit.  —  If  through  a  mistake  of  the  draughtsman  of  an 
affidavit,®  or  a  misreading  of  it  to  the  affiant,  or  from  any  other 
cause,  the  latter  in  good  faith  believes  its  contents  to  be  what 
they  are  not,  he  does  not  become  a  perjurer  by  swearing  to  a 
falsehood  therein,  while  understanding  it  to  be  something  else 
which  is  true.®    Even  — 

3.  Rash  Swearing  —  to  what  is  too  incautiously  believed  to  be 
true  while  it  is  false,  in  spite  of  the  general  doctrine  that  care- 


1  1  Hawk.  P.  C.  Curw.  ed.  p.  429,  §  2. 

«  Wyld  V.  Cookman,  Cro.  Eliz.  492,  pi. 
9;  Rex  v.  Smith,  2  Show.  165;  U.  S.  v. 
Babcock,  4  McLean,  113;  S.  v.  Garland, 
3  Dev.  114;  S.  v.  Hascall,  6  N.  H.  352; 
Brookin  v,  8.  27  Tex.  Ap.  701. 

*  Rex  V.  Richards,  7  D.  &  R.  665 ;  8.  o. 
oom.  Rex  v.  Stephens,  5  B.  &  C.  246; 
Green  v.  S.  41  Ala.  419;  Cothran  v.  S. 
39  Miseis.  541 ;  Grim.  Pro.  11.  §  917. 

4  Reg.  V,  Mascot,  10  Mod.  192,  195; 
Rex  9.  De  Beany oir,  7  Gar.  &  P.  17 ;  Reg. 
r.  Fontaine  Morean,  11  Q.  B.  1028;  G.  v. 
Cook,  1  Rob.  Va.  729 ;  S.  v.  Lea,  3  Ala. 
602 ;  Scott  V.  Gook,  1  Day.  814. 

«  P.  V.  Dishler,  38  Hon,  176. 

0  Hood  v.  S.  44  Ala  81. 

7  U.  S.  V.  Stanley,  6  McLean,  409. 


And  see  U.  S.  v.  Gonner,  3  McLean,  583  ; 
McLean,  J.  in  the  latter  case,  observing : 
"  The  maxim  is  admitted  that  ignorance 
of  the  law  constitutes  no  excuse  for  the 
commission  of  a  crime.  But  the  intention 
with  which  the  act  is  done  must  give  a 
character  to  the  act.  A  man  may  inno- 
cently commit  homicide.  If  in  doing  a 
lawful  act  he  should  unintentionally  kill 
a  fellow-creature,  he  is  in  no  sense  guilty 
of  a  crime.  A  bankrupt  .  .  .  acts  fairly 
in  submitting  the  facts  to  his  counsel,  and 
by  acting  under  his  advice  he  shows  a  de- 
sire to  conform  to  the  law ; "  so  that  if  he 
makes  a  mistake  by  an  omission  from  his 
schedule,  he  does  not  commit  perjury. 

"  Jesse  V.  S.  20  Qa.  156,  169. 

•  Byrnes  v.  Byrnes,  102  N.  Y.  4,  9. 
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lessness  is  criminal,^  does  not  necessarily  constitute  this  high 
offence  of  perjury .2    But — 

§1048.  1.  Bpeolfio  Intent — (intoadoation). — Is  it  unlimited  doc- 
trine that  the  specific  intent  to  swear  falsely  is  indispensable  in 
perjury  ?  Looking  for  authorities,  Walworth,  while  circuit  judge 
in  New  York,  stated  to  a  jury  that  intoxication  is  no  defence  to  a 
charge  of  this  crime.^  If  this  is  universally  so,  the  result  is  that 
men  may  commit  perjury  without  the  specific  intent.^  On  the 
other  hand,  Baldwin,  J.,  once  laid  it  down  that  reckless  disregard 
of  truth,  by  a  witness  who  has  no  belief  that  he  is  swearing  falsely, 
is  not  perjury  though  his  testimony  is  in  fact  false,  and  he  would 
have  made  it  true  if  he  had  used  caution.  This  learned  judge 
added :  ^^  His  negligence  or  carelessness  in  coming  to  that  belief 
or  conclusion  of  the  mind,  without  taking  proper  pains  to  enable 
him  to  ascertain  the  truth  of  the  facts  to  which  he  swears,  does 
not  make  his  oath  corrupt,  and  perjury  cannot  be  wilful  where 
the  oath  is  according  to  the  belief  and  conviction  of  the  witness 
as  to  its  truth."  ^  And,  on  the  whole,  the  doctrine  best  supported 
seems  to  be,  as  stated  in  the  preC'Cding  volume,  that  the  intent 
must  be  specific,  to  swear  untruly.^ 

2.  Swearing  without  Knowledge.  —  Consistently  with  this  doc- 
trine of  the  specific  intent,  it  is  held  that  if  a  man  swears  to  a 
thing  whereof  consciously  he  knows  nothing,  he  commits  per- 
jury;^ u although,"  adds  Reade,  J.,  "he  believes  it  to  be  true, 
and  although  it  turns  out  to  be  true."  ^  For  the  declaration  of  a 
witness  is  that  he  knows  the  truth  of  what  he  states ;  and  if  he  is 
conscious  he  does  not  know  it,  he  means  to  swear  falsely,  how- 
ever the  fact  may  prove  to  be. 

V.     JSnglish  Statutes  (M  Common  Law  in  our  States, 

§1049.  1.  Common-law  Offence. — In  the  words  of  Pollock, 
C.  B.,  "Perjury  was  always  an  offence  at  common  law."  He 
added, — 

1  Vol.  L  §  313.  with  Mr.  Bishop's  opinion,  that  there  mnst 

^  Vol.  I.  §  320  (2);  U.  8.  v,  Atkins,  1  be  some  fact  falselj  stated,  with  knowledge 

Spragne,  558,  explained  in  U.  8.  v.  Moore,  of  its  falsity,  before  there  can  be  perjorj.'' 

2  Low.  232.  Lowell,  J.  in  U.  S.  v.  Mooie,  2  Low.  232, 

«  P.  V.  Willey,  2  Par.  Cr.  19.  235.    And  see  Johnson  v.  P.  U  111.  505. 

*  See  the  chapter  on  Intoxication,  Vol.  7  s.  r.  Gates,  17  N.  H.  373 ;  Earl,  J.  in 
I.  §  397  et  seq.  Byrnes  r.  Byrnes,  102  N.  Y.  4,  9. 

^  U.  S.  V.  SheUmire,  Bald.  370,  378.  ^  g. ,;.  Knox,  Phillips,  N.  C.  312.    See 

•  Vol.  L  $  320  (2).    ''  I  agree,  rather,    ante,  §  1043. 
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2.  ''The  Statute  of  Blixabeth  —  defined  the  offence  and  in- 
creased the  punishment."  ^  This  statute  is  5  Eliz.  c.  9,  a.  d.  1562. 
The  Pennsflvania  judges  say,  ^^It  is  in  force  except  the  10th, 
11th,  12th,  and  13th  sections,  which  are  inapplicable  to  this 
commonwealth,  and  except  the  punishment  by  imprisonment,  and 
paying  of  money,  which  is  altered  by  our  act  of  Assembly  for 
reforming  the  penal  laws."  ^  Still  the  effect  of  this  statute  has 
been  slight  both  in  England  and  with  us.  The  material  parts  of 
it,  with  expositions,  may  be  found  in  Hawkins.'  This  learned 
writer  observes :  "  Prosecutions  upon  this  statute,  being  more 
difficult  than  by  indictment  at  common  law,  are  very  seldom 
brought."  * 

3.  Anne.  —  The  Statute  of  1  Anne,  stat.  2,  c.  9,  §  3,  providing 
for  the  swearing  of  the  defendant's  witnesses  in  treason  and 
felony,  the  same  as  those  for  the  Crown,  made  the  false  oath 
perjury.  But  without  the  latter  clause,  the  same  would  have 
resulted  from  common-law  principles. 

§  1050.  In  Conolnsion«  —  we  may  dismiss  the  old  English  stat- 
utes as  of  little  consequence  to  the  law  of  this  offence  with  us. 
Their  effect  on  the  procedure  is  considered  elsewhere.^ 

VI.    American  Statutes. 

§  1051.  1.  GtoneraL  —  There  are  statutes  in  most  or  all  of  our 
States  defining  this  offence  or  providing  for  its  punishment. 
And  there  are  acts  of  Congress  of  the  like  sort.  But  none  of 
these  greatly  modify  the  common-law  rules  as  explained  in  the 
foregoing  sections.  Some  of  them  increase  a  little  its  boundaries. 
Thus,— 

2.  The  New  York  —  legislation  is  of  the  latter  sort.^ 
§  1052.  In  Kentucky,  —  as  the  statutes  are  or  were,  "  if  any 
person,  in  any  matter  which  is  or  may  be  judicially  pending,  or 
on  any  subject  in  which  he  can  be  legally  sworn,  or  on  which  he 
is  required  to  be  sworn,  when  sworn  by  a  person  authorized  to 
administer  an  oath,  shall  wilfully  and  knowingly  swear,  depose, 

1  Reg.  V.  Gibboui  Leigh  &  C.  109,  111,  seq.,  where  also  are  given  some  sabse- 
9  Cox  C.  C.  105.  quent  English  enactments, 

2  Report  of  Judges,  3  Bin.  695,  621.         *  lb.  p.  437,  note. 

And  see  Roberts  Dig.  Stats.  359,  where         *  Crim.  Pro.  II.  §  901  et  seq. 
are  the  first  nine  sections  of  the  statnte.         *  See  the  observations  of  the  commis- 

It  contains,  in  all,  thirteen  sections.  sioners  in  Draft  of  a  Penal  Code,  46  et 

*  I  Hawk.  P.  C.  Cnrw.  ed.  p.  436  et  seq. 
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or  give  in  evidence  that  which  is  untrue  and  false,  he  shall,"  &c. 
Of  which  provision  it  was  observed  that  it  *^  embraces,  and  was 
obviously  intended  to  embrace,  a  large  class  of  ofifences  which  did 
not  amount  to  perjury  at  common  law,  and  for  which  no  punish- 
ment had  been  provided.  And  to  constitute  an  offence  of  this 
class,  it  is  not  made  necessary  by  the  statute  either  that  the  oath 
should  be  taken  in  a  matter  judicially  pending  at  the  time,  or  in 
a  matter  material  to  any  point  in  question.  The  offence  is  com- 
plete if  it  be  shown  that  the  false  oath  was  taken,  knowingly  and 
wilfully,  on  a  subject  on  which  the  party  could  be  legally  sworn, 
and  before  a  person  legally  authorized  to  administer  the  oath."  ^ 

§  1053.  In  MaMaohoBetts  —  a  punishment  is  provided  for  any 
one  who,  *^  being  lawfully  required  to  depose  the  truth  in  anj 
proceeding  in  a  course  of  justice,  commits  perjury,"  —  a  pro- 
vision which  seems  to  cover  in  substance  the  common-law  defini- 
tion. Then  it  is  added  that  it  shall  be  perjury  if  one,  ^^  being 
required  by  law  to  take  an  oath  or  affirmation,  wilfully  swears  or 
affirms  falsely  in  regard  to  any  matter  or  thing  respecting  which 
such  oath  or  affirmation  is  required."  ^  Here  the  provision  seems 
to  reach  beyond  the  unwritten  lines.' 

§  1058  a.  In  Bouth  Carolina  —  there  is  a  provision  substan- 
tially after  the  latter  Massachusetts  one ;  namely,  '^  Whoever  shall 
wilfully  and  knowingly  swear  falsely  in  taking  any  oath  required 
by  law,  and  administered  by  any  person  directed  or  permitted  by 
law  to  administer  such  oath,  shall  be  deemed  guilty  of  perjury." 
And  this  provision  has  been  adjudged  to  be  a  departure  from  the 
common-law  rule  to  the  extent  that  the  materiality  to  the  issue 
of  the  false  swearing  need  not  be  alleged  or  proved.^ 

§  1053  b.  United  Sutaa. — In  the  statutes  of  the  United  States, 
the  principal  provision,  supplemented  by  some  others  of  minor 
importance,^  is :  "  Every  person  who,  having  taken  an  oath  before 
a  competent  tribunal,  officer,  or  person,  in  any  case  in  which  a 
law  of  the  United  States  authorizes  an  oath  to  be  administered, 
that  he  will  testify,  declare,  depose,  or  certify  truly,  or  that  any 
written  testimony,  declaration,  deposition,  or  certificate  by  him 

1  C.  V,  PoweU,  2  Met.  Ky.  10, 13,  opin-  660.     And  see  Pipes  v.  S.  36  Tex.  Ap. 

ion  by  Duvall,  J.  318. 

3  Mass.  Pab.  Stats,  c.  205,  §1,2.-  And         >  Snch  a«,  for  example,  §  5438.    IT.  S. 

see  C.  V.  Hughes,  5  Allen,  499.  v.  Miskell,  15  Fed.  Rep.  369.    Also,  §  S165. 

<  Ayery  v.  Ward,  150  Mass.  160.  U.  S.  o.  Grottkaa,  30  Fed.  Rep.  672. 

«  S.  V.  Byrd,  28  S.  C.  18, 21,  13  Am.  St. 
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subscribed  is  true,  wilfully  and  contrary  to  such  oath  states  or 
subscribes  any  material  matter  which  he  does  not  believe  to  be 
true,  is  guilty  of  perjury."  ^  The  words  "  material  matter "  are 
deemed  to  have  been  adopted  from  the  common  law,  and  they  are 
interpreted  after  its  rules  on  the  subject.'  The  words  "  declara- 
tion "  and  '*  certificate  "  have  their  popular  meanings,  denoting 
any  material  matters  of  fact  sworn  and  subscribed  to.^  A  State 
justice  of  the  peace  is  in  some  cases  competent  to  administer  an 
oath  within  this  statute.^ 

§  1053  c.  The  interpretationB  —  of  the  varying  statutes  of  our 
States  and  the  United  States,  whereof  the  foregoing  are  illustra- 
tions, present  few  difficulties,  and  few  departures  from  the  com- 
mon law.  So  that  the  expositions  of  the  common  law,  given  in 
this  chapter,  will  ordinarily  be  the  sufficient  guides. 

YII.    Remaining  and  Connected  Questions, 

§  1054.  BCiidemeanor  or  Felony. —  ^^  Before  the  Conquest,"  says 
Coke,  ^^  perjury  was  punished  sometimes  by  death,  sometimes  by 
banishment,  and  sometimes  by  corporal  punishment,  &c."  ^  But 
afterward  the  usual  penalty  of  misdemeanor  —  imprisonment, 
fine,  and  the  like  —  became  universal;  since  which,  if  not  always, 
it  is  at  the  common  law  misdemeanor,  not  felony.®  In  some  of 
our  States,  as  Georgia,^  the  statutes  make  it  felony.^ 

§  1056.  1.  Attempts.  —  We  have  seen®  that  while  perjuiy  is  a 
substantive  crime,  in  its  nature  it  is  an  attempt.  Still  the  doing, 
to  constitute  the  full  offence,  must  proceed  to  a  defined  extent ; 
and  where  it  has  gone  less  far,  it  may  be  punishable  as  an  at- 
tempt,^^  on  principles  explained  in  the  preceding  volume.^^  Thus,  — 

2.  False  Affidavit — (Sworn  to  or  not).  —  One  who  merely  writes 
an  affidavit,  not  sworn  to  or  used,  is  not  guilty  of  the  complete 


1  R.  S.  of  U.  S.  §  5392. 

*  U.  S.  V.  LandBberg,  21  Blatch.  169,  23 
Fed.  Rep.  585. 

s  U.  S.  r.  Ambrose,  108  U.  S.  336. 
And  see  U.  S.  v.  Neale,  U  Fed.  Rep.  767. 

*  U.  S.  V.  Boggs,  31  Fed.  Rep.  337 ; 
U.  S.  V.  Afadison,  21  Fed.  Rep.  628,  10 
Saw.  220. 

«  3  Inst.  163. 

*  3  Inst.  163 ;  CaM  of  False  Affidavits, 
12  Co.  128;  Ryalls  v.  Reg.  13  Jar.  259, 18 
Law  J.  N.  8.  M.  C.  69  ;  Rex  v.  Wallengen, 
1  Sid.  106;  Manney's  Case,  12  Co.  101 ; 


Reg.  V,  Dnno,  12  Jar.  99;  Rex  u.  John- 
son, 2  Show.  1,  4 ;  2  Chit.  Crim.  Law, 
313. 

T  A.  p.  B.,  R.  M.  Charl.  228. 

•  And  see  De  Bemie  d.  S.  19  Ala.  23. 
For  the  punishment  in  New  Jersey,  see 
Dodge  V.  S.  4  Zab.  455. 

•  VoL  L  §  437  (3). 

10  Reg.  V.  Stone,  Dean.  251,  23  Law  J. 
K.  8.  M.  C.  14,  17  Jar.  1106,  22  £ng.  L.  & 
£q.  593 ;  post,  §  1056. 

n  Vol.  L  §  723  et  seq. 
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perjury^  howeyer  false  it  is ;  ^  if  it  is  sworn  to,  being  false,  yet 
not  tendered  in  court,  he  is  fully  guilty.^    Again,  — 

8.  Oath  before  Unanthorised  Person.  —  One  taking  an  oath  be- 
fore an  officer  believed  to  be  authorized,  but  not  so  in  fact,  intend- 
ing it  for  use  in  a  course  of  justice,  is  punishable  for  an  attempt, 
the  same  as  if,  the  officer  being  authorized,  he  would  be  for  the 
full  offence.* 

§  1056.  1.  Solioiting  to  Ferjory.  —  An  unsuccessful  solicitation 
by  one  of  another  to  perjury  is  an  indictable  attempt,^  within 
principles  already  explained.^    But  — 

2.  Committing  Perjury  by  Another.  —  If  the  person  solicited 
commits  the  perjury,  being  misdemeanor,  a  doctrine  pervading 
all  misdemeanors  ®  renders  the  soliciting  party  guilty  of  the  full 
offence,  precisely  as  though  committed  directly  by  himselfJ 
Perjury,  perpetrated  by  thus  procuring  another  to  do  it,  has  been 
honored  in  our  law  by  the  separate  name  of  — 

8.  Subornation  of  Perjury.  —  It  is,  in  fact,  mere  perjury.  Tet 
statutes  generally  in  our  States  have  expressly  made  it  a  separate 
offence.^    A  brief  chapter  will  be  devoted  to  it  further  on. 

1  Rex  V.  Taylor,  Holt,  534.  •  Vol.  I.  §  685,  686. 

«  Ante,  §  1028.  ^  Vol.  I.  §  468  (4) ;  1  Hawk.  P.  C  Cnrw. 

>  Re^..  i;.  Stone,  snpra.  ed.  p.  435 ;  3  Inst.  167;  2  Knss.  Crimes, 

*  1  Hawk.  P.  C.  Curw.  ed.  p.  435,  §  10;  3d  Eng.  ed.  596 ;  Rex  v,  Johnson,  2  Show. 
Rex  V.  PhiUips,  Cas.  temp.  Hardw.  241 ;  1,  4;  C.  v.  Douglass,  5  Met.  241.  And  see 
Rex  V.  Johnson,  2  Show.  1,  2;  Reg.  v.  U.  S.  v.  Staats,  8  How.  U.  S.  41;  C.  r. 
Darby,  7  Mod.  100;  Rex  v,  Margerom,  Smith,  U  Allen,  243,  256. 

Tiem.  P.  C.  168.  B  C.  v.  Smith,  supra. 

*  Vol,  I.  §  767,  768. 


For  PETIT  LARCENY,  see  Vol.  I.  §  679,  680,  935,  942,  943,  974.    And  see  ante, 
Labcbitt,  particularly,  §  757,  884. 
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PIRACY. 


Commit,  —  for  the  procedme,  Dir.  &  F.  §  878,  879.  For  incidental  questions,  see 
the  indexes  to  this  series  of  books. 

§  1057.  By  what  Law  forbidden.  —  Piracy  is  a  crime  by  the 
law  of  nations.  In  addition  whereto,  the  statutes  of  the  United 
States  make  some  acts  piracy  which  are  not  such  under  the  inter- 
national law.    The  distinction  is  important.^ 

§  1058.  Defined.  —  By  the  law  of  nations,  piracy  is  any  forcible 
depredation  on  the  high  seas,  perpetrated  in  general  hostility  to 
mankind,  for  the  gain  or  other  private  ends  of  the  doers.^ 


1  In  re  Teman,  9  Cox  C.  C.  522 ;  Vol. 
L§  120;  post,  §  1062. 

*  Other  D^nitions,  with  Exptana- 
tionSt  — 

Kent.  — "  Piracy  is  robbery,  or  a  for> 
cible  depredation,  on  the  high  seas,  with- 
out lawfnl  anthoritj,  and  done  ammo 
Jurandif  and  in  the  spirit  and  intention 
of  universal  ho«itility.  It  is  the  same 
offence  at  sea  with  robbery  on  land ;  and 
all  the  writers  on  the  law  of  nations,  and 
on  the  maritime  law  of  Europe,  agree  in 
this  definition  of  piracy."  1  Kent  Com. 
183. 

Iiord  Ooke.  —  A  pirate  is  ''  a  rover  and 
a  robber  upon  the  sea."    3  Inst.  1 13. 

Xieach,  —  one  of  the  editors  of  Hawk- 
ins: "A  pirate  is  one  who,  to  enrich 
himself,  either  by  surprise  or  open  force 
sets  npon  merchants  or  others  trading 
by  sea,  to  spoil  them  of  their  goods  or 
treasure."  And  again :  "  A  pirate,  at  the 
common  law,  is  a  person  who  commits 
any  of  those  acts  of  robbery  and  depre- 
dation upon  the  high  seas  which,  if  com- 
mitted on  land,  would  amount  to  felony 
there."  1  Hawk.  P.  C.  Curw.  ed.  p.  251, 
§1,3. 

RuBseU  —  follows  the  last  definition. 
1  Ross.  Crimes,  dd  Eng.  ed.  94. 


Sir  Gharles  Hedses. —  "  Piracy  is 
only  a  sea  term  for  robbery,  piracy  being 
a  robbery  committed  within  the  jurisdic- 
tion of  the  admiralty."  Rex  v.  Dawson, 
13  How.  St.  Tr.  451,  454. 

Ijord  Justice  Mellish — delivering  the 

opinion  of  the  Privy  Council  —  adopts  the 

last  definition.  Attorney-General  v.  Kwok- 

a^ing.  Law  Rep.  5  P.  C.  179,  199,  8  Eng. 

.  Rep.  143, 161,  12  Cox  C.  C.  565. 

Exposition  by  Nelson,  J.  —  In  two 
instances  in  the  early  part  of  our  Seces- 
sion War,  privateersmen,  acting  by  com- 
mission from  the  Rebel  government,  were 
tried  in  the  civil  tribunals,  not  for  piracy 
under  the  law  of  nations,  but  for  a  sort 
of  statutory  piracy,  defined  to  be  where 
"any  person  shall  upon  the  high  seas 
commit  the  crime  of  robbery,  in  or  upon 
any  ship  or  vessel,  or  npon  any  of  the 
ship's  company  of  any  ship  or  vessel,  or 
the  lading  thereof."  In  one  of  these 
cases,  before  the  Circuit  Court  for  the 
southern  district  of  New  York,  Judge 
Nelson,  with  whom  was  associated  Judge 
Shipman,  concurring  said  among  other 
things  to  the  jury  :  **  It  has  already  been 
determined  by  the  highest  authority,  the 
Supreme  Court  of  the  United  States, 
that  we  must  look  to  the  common  law  for 
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§  1059.  By  whom,  against  what  —  The  familiar  idea  of  a  pi- 
rate is  one  who,  in  tlie  words  of  Nelson,  J.,  ^^  roves  the  sea  in  an 
armed  vessel,  without  any  commission  from  any  sovereign  State, 
on  his  own  authority,  and  for  the  purpose  of  seizing  by  force  and 
appropriating  to  himself,  without  discrimination,  every  vessel  he 
may  meet."  ^  Moreover,  the  mariners  sailing  a  vessel  may  com- 
mit piracy  upon  it ;  as,  if  they  ^*  shall  violently  dispossess  the 
master,  and  afterwards  carry  away  the  ship  itself,  or  any  of 
the  goods,  or  tackle,  apparel,  or  furniture,"  feloniously.*  And  the 
passengers,  doing  the  same,  incur  the  like  guilt.^ 

§  1060.  Under  Law  of  Nations  with  ns.  —  By  the  Revised  Stat- 
utes of  the  United  States :  ^^  Every  person  who,  on  the  high  seas, 
commits  the  crime  of  piracy  as  defined  by  the  law  of  nations,  and 
is  afterward  brought  into  or  found  in  the  United  States,  shall 


a  definition  of  the  term  *  robbery ; '  as  it 
is  to  be  presumed  it  was  nsed  by  Congress 
in  the  act  in  that  sense ;  and,  taking  this 
rule  as  our  guide,  it  will  be  found  the 
crime  consists  in  this:  the  felonious  tak- 
ing of  goods  or  property  of  any  value 
from  the  person  of  another,  or  in  his 
presence,  against  his  will,  by  violence, 
or  putting  him  in  fear.  ...  It  need  not 
be  a  taking  which,  if  upon  the  high  seas, 
would  amount  to  piracy  according  to  the 
law  of  nations,  or  what,  in  some  of  the 
books,  is  called  general  piracy  or  rob- 
bery. Piracy  hj  the  Law  of  Nationa 
defined.  —  This  is  defined  to  be  a  forci- 
ble depredation  upon  property  upon  the 
high  seas  without  lawful  authority,  done 
ammo  Jurandi,  —  that  is,  as  defined  in 
this  connection,  in  a  spirit  and  intention 
of  universal  hostility.  A  pirate  [under 
the  law  of  nations]  is  said  to  be  one  who 
roves  the  sea  in  an  armed  vessel,  with- 
out any  commission  from  any  sovereign 
State,  on  his  own  authority,  and  for  the 
purpose  of  seizing  by  force  and  appro- 
priating to  himself,  without  discrimina- 
tion, every  vessel  he  may  meet.  For 
this  reason,  pirates  according  to  the  law 
of  nations  have  always  been  compared 
to  robbers;  the  only  difference  being 
that  the  sea  is  the  theatre  of  the  opera- 
tions of  one,  and  the  land  of  the  other. 
And  as  general  robbers  and  pirates  upon 
the  high  seas  are  deemed  enemies  of 
the   human   race,  —  making  war   upon 
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all  mankind  indiscriminately,  the  crime 
being  one  against  the  universal  laws  ol 
society,  —  the  vessels  of  every  nation 
have  a  right  to  pursue,  seize,  and  punish 
them.  Now,  if  it  were  necessary  on  the 
part  of  the  government  to  bring  the 
crime  charged  in  the  present  case  against 
the  prisoners  within  this  definition  of  rob- 
bery and  piracy,  as  known  to  the  common 
law  of  nation^,  there  would  be  great  diffi- 
culty in  so  doing  either  upon  the  evidence, 
or  perhaps  upon  the  counts  as  charged  in 
the  indictment  —  certainly  upon  the  evi- 
dence. For  that  shows,  if  anything,  an 
intent  to  depredate  upon  the  vessels  and 
property  of  one  nation  only, — the  United 
States,  —  which  falls  far  short  of  the  spirit 
and  intent,  as  we  have  seen,  that  are  said  to 
constitute  essential  elements  of  the  crime. 
But  the  robbery  charged  in  this  case  is 
that  which  the  act  of  Congress  prescribes 
as  a  crime,  and  may  be  denominated  a 
statute  offence  as  contradistinguished 
from  that  known  to  the  law  of  nationa" 
Savannah  Pirates,  Warbnrton's  Trial  of 
the  OfiScers  and  Crew  of  the  Privateer 
Savannah,  p.  870,  371. 

1  See  the  last  note. 

■  Rex  V.  Dawson,  13  How.  St  Tr.  451, 
454,  by  Sir  Charles  Hedges,  Judge  of  the 
Admiralty. 

*  Attorney-General  v.  Kwok-a-Sing, 
Law  Rep.  5  P.  C.  179,  200,  S  £ng.  Rep. 
143,  161. 
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suffer  death."  •  Prior  to  this  revision  in  1874,  and  with  the 
exception  of  a  brief  period,  our  tribunals  had  no  junsdictioD  to 
punish  piracy  against  the  law  of  nations;  tliough  there  were 
then,  as  now,  statutory  piracies  bearing  to  it  a  considerable 
resemblance.' 


'  R.  S.  of  U.  S.  S  S36B.  correctneM.  The  prorision  simplj  an- 
'  In  ui  edition  of  this  work  pnblished  thoriied  the  courts  to  pnniab  Che  uSence 
before  the  Btatutea  wera  revised,  it  wai  if  already  committetl.  See  Stat.  Crimea, 
Btated  as  follows:  Tbe  tribnnala  of  the  g  ISO.  The  Statute  of  1T90,  c  9,  §  S, 
United  SCatea  have  no  common-lav  juris-  creates  an  offence  something  tike  piracy, 
diction-  VoL  I.  S  189  el  eeq.  Firacf,  bnt  I  do  not  ondemtaQd  it  to  be  the  piracj 
therefore,  being  an  offence  committed  ont  of  the  law  of  nntiouB.  It  provides  "  that 
of  the  States,  —  unless,  indeed,  be  excepted  if  any  pemon,  &c,,  shall  commit  apon  the 
some  locslities  which  are  both  on  the  high  higb  seas,  &c-,  maidei  oi  robbery,  or  any 
eea«  and  within  a  particular  State,  —  can-  other  offence  which  if  committed  within 
not  be  punished  except  under  an  act  of  the  body  of  a  count;  would  by  the  laws 
Congnas.  On  the  3d  of  March,  a.  d.  of  the  United  States  be  punishable  with 
1S19,  it  was  provided:  "If  any  person  death;  or  if  any  captain  or  mariner  of 
or  persons  whatsoever  shall,  on  the  high  any  ship  or  other  vessel  shs]]  pitaticallf 
seas,  commit  the  crime  of  piracy  as  de-  and  feloniously  run  away  witb  each  ship 
fined  by  the  law  of  nations,  and  such  or  vessel,  or  any  goods  or  merchandise 
offender  or  offenders  shall  afterwards  to  tbe  value  of  fifty  dollars,  at  yield  up 
be  brought  into  or  found  in  the  United  snch  ship  or  vessel  volantarity  to  any 
States,  every  such  o&ender  or  offenders  pirate;  or  if  any  seaman  shall  lay  vio- 
shall  upon  conviction  thereof,  before  the  lent  hands  upon  his  commander,  thereby 
Circuit  Court  of  the  United  States  for  the  to  binder  and  prevent  hie  fighting  in  de- 
district  into  which  he  or  they  may  be  fence  of  bis  ship  or  goods  coiamitted  to 
brought,  or  in  which  he  or  they  shall  be  his  trust,  or  shall  make  a  revolt  iu  the 
found,  be  pnniihed  with  death."  3  U.  S.  ship,  —  every  such  offender  shall  be 
Stats-  at  Large,  c.  77,  9  5,  p.  GIO.  But  deemed,  taken,  and  adjudged  to  be  a 
the  next  section  adds,  "  That  this  act  pirate  and  felon,  and  being  thereof  con- 
shall  be  in  force  nntil  tbe  end  of  tbe  next  victed,  shall  suffer  death."  Upon  this  an 
session  of  Congress  ;  "  and  though  other  eminent  legal  person,  to  whom  1  am  mncli 
parts  of  it  were  afterward  made  perpet-  indebted,  writes  me  as  follows :  "  In  re- 
nal, this  section  was  not.  Dunlop's  Di-  viewing  some  questions  of  criminal  htw 
gest  of  the  United  States  Laws,  p.  S98,  lately,  it  bad  occurred  to  me  that  you  may 
note.  It  was,  however,  provided  at  the  have  stated  somewhat  broadly,  under  the 
next  session  that  the  foregoing  section  head  of '  Piracy,'  the  idea  that  there  is  no 
"  is  her^y  continued  in  force  as  to  all  act  of  Congress  punishing  that  offence  as 
crimes  made  punishable  by  the  same,  an  offence  under  the  law  of  nations.  The 
and  heretofore  committed,  in  all  respects  8th  section  of  the  Act  of  1T90,  which  it 
as  fully  as  if  the  duration  of  the  said  was  intimated  in  U.S.  u.  Palmer,  3  Wheat, 
section  had  been  without  limitation."  610,  could  not  apply  to  any  but  our  own 
Act  of  May  15,  1820,  3  U.  S-  Stats,  at  subjects,  was  afterwards  in  Klintock's 
Large,  c.  113,  f  2,  p.  600.  And  though  Case,  S  Wheat.  }*t,  held  applicable  to 
we  may  perhaps  inter  that  the  word  all  pirates  owning  no  lawful  nationality.  - 
"  heretofore  "  was  written  by  mistake  of  And  in  U.  5.  v.  Firetes,  b  Wheat.  184,  it 
tbe  engrosser  for  herrafltr,  yet  thus  it  was  held  this  section  was  not  repealed  by 
stands  in  every  printed  edition  of  the  the  5th  section  of  the  Act  of  1819.  If  bo. 
United  States  laws,  one  of  which,  if  not  then  it  would  seem  that  as  to  most  pirati- 
all,  was  carefully  read  by  the  original  cal  sea-rovers  we  have  sufficient  legisla- 
rotls,  is  made  by  act  of  Congress  evidence  tion.  The  case  of  The  Maiek  Adhcl,  2 
in  coart,  and  bean  the  highest  marks  of  Uow.  U.  S.  310,  was  also  one  of  piracy 
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SPECIFIC  OFFENCES. 
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§  1061.  Antfaoritie&  —  The  doctrine  of  piracy  under  the  law  of 
nations,  therefore,  has  been  little  developed  in  our  courts.  It  is 
not  best  to  enter  further  into  the  subject.  But  the  reader  is 
referred  to  some  authorities  which  he  niay  consult  if  occasion 
requires.^ 

§  1062.  1.  statutes  of  the  United  States,  —  in  addition  to  that 
conferring  on  the  courts  jurisdiction  over  piracy  under  the  law 
of  nations,  already  mentioned,  have  created  various  analogous 
piracies.^    But  — 

2.  The  Practitioner  —  will  have  these  statutes  in  their  authori- 
tative forms  before  him ;  and,  when  a  question  of  piracy  arises, 
time  for  a  full  examination,  both  of  the  statutes  and  the  decisions.^ 
Further  expositions  are  not  deemed  necessary  here. 

§  1063.  In  Conolusion, — under  the  title  Treason  we  shall  enter 
into  a  consideration  of  various  things  which,  in  some  circum- 
stances, may  be  illustrative  of  the  law  of  piracy. 


nnder  the  law  of  nations  if  anything.  I 
have  not  found  any  Babseqnent  change 
of  statutes,  but  there  may  be  something 
I  have  failed  to  notice." 

I  1  Hawk.  P.  C.  Curw.  ed.  p.  251 ;  S 
East  P.  C.  792 ;  4  Bl.  Coul  71 ;  3  Chit 
Crim.  Law,  1090;  1  Russ.  Crimes,  3d 
Eng.  ed.  94,  and  see  the  American  note ; 
1  Gab.  Crim.  Law,  814;  Roscoe  Crim. 
£v.  832;  2  Deac.  Crim.  Law,  1027;  8 
Inst.  Ill ;  3  U.  S.  Stats,  at  Large,  p.  510, 
note.  The  reader  may  consult  also  the 
f  oUowing :  — 

Cases  of  Common-iaw  Doctrine^  applied 
either  in  the  construction  of  the  statutes 
or  otherwise.  —  The  Marianna  Flora,  11 
Wheat.  I ;  U.  S.  v.  Gibert,  2  Sumner,  19; 
U.  S.  ».  TuUy,  1  Gallis.  247 ;  The  Ante- 
lope, 10  Wheat.  66;   U.  S.  v.  Jones,  3 


Wash.  C.  C.  809,  228 ;  Adams  v.  P.  1 
Comst.  173,  177;  U.  S.  i;.  Pirates,  5 
Wheat.  184 ;  U.  S.  v.  Palmer,  3  Wheat 
610. 

Under  English  StattUes, — The  Magel- 
lan Pirates,  18  Jar.  13,  95  Eng.  L.  &  £q. 
595 ;  Rex  v.  Curling,  Ross.  &  Ry.  123 ; 
Reg.  V.  McGregor,  1  Car.  &  K.  429. 

Under  American  StcUutes  and  Treaties^ 
—  U.  S.  V.  Jones,  3  Wash.  C.  C.  209 ;  U.  & 
V.  Tully,  1  Gallis.  247 ;  U.  S.  v.  Smith,  5 
Wheat.  1 53 ;  U.  S.  V.  Pirates,  5  Wheat  184 ; 
U.  S.  V.  Palmer,  3  Wheat.  610;  U.  S.  v. 
Klintock,  5  Wlieat  144;  British  Prison- 
ers, 1  Woodb.  &  M.  66;  U.  S.  v.  Howard, 
3  Wash.  C.  C.  340. 

«  R.  S.  of  U.  8.  S  5369-5375. 

'  See,  for  these,  the  note  to  the  last 
section. 


For  POLTGAMT,  see  Stat.  Crimes. 
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CHAPTER  XXXV. 

PBISON   BBEACH,-  BESCUE,  AND   ESCAPE. 

I06T.    iDtTodDctiou  aod  in  OeoenL 

These  Offencea  B8  Accessorial. 
The  Sabettrntive  Priaon  Breach. 
.091.    The  SubatBDtiTe  ReKne. 
106.    The  Substantive  Escape. 

Conanlt,  —  for  the  pleftding,  evidence,  and  practice,  Crim.  Pro.  II.  j  940-946; 
IKr.  &  F.  S  eB9-S98.  And  for  oameroiu  particnlar  and  connected  qDestiona,  see  the 
indexes  to  tUs  tenet  of  books. 

§  1064.  Hatnrs  of  Bnbjeot  —  The  threefold  Subject  of  this 
chapter  presents  some  complications  of  doctrine  and  some  doubts. 
The  offences  are  analogous,  and  at  points  they  blend,  yet  are  not 
the  same ;  the  old  books  relating  to  them  are  obscure,  and  there 
are  not  sufficient  modern  adjudications  to  make  the  crooked- 
appearing  vajs  straight.  Therefore  the  chapter  itself  will  seem 
less  compact  and  satisfactory  than  most  other  parts  of  these 
volumes. 

§  1065.  1.  PtUod  Brekoh,'  defined.  —  Prison  breach  is  a  break- 
ing and  going  out  of  prison  by  one  lawfully  conflned  therein.^ 

2.  Reaoaa,  defined.  —  Rescue  IS  a  delirerance  of  a  prisoner 
from  lawful  custody  by  any  third  person.* 

8.  Baoape,  defined.  — The  word  "  escape  "  has  two  separate  mean- 
ings in  the  law.  The  one  is  the  allowing,  Toluntarily  or  negli- 
gently, of  a  prisoner  lawfully  in  custody  to  leave  his  confinement.* 
The  other  is  the  going  away,  by  the  prisoner  himself,  from  his 
place  of  lawful  custody,  without  a  breaking  of  prison.* 


•  Compare  with  Vol.  I.  5  466  (a),  '  Compare  mth  Tol.  L  S  218,316  (2), 

'  See  Vol.  I.  g  466  (I).     BlackBtone     3S1  (S),  707  (3). 
defines  rescae  to  be  "the  forcibly  and         '  Compare  with  Tol.  I.  S  359  (3),  693 
knowinglj  freeinf;  another  from  an  arr«at     (3).    And  see  post,  J  1093. 
"    4  BL  Com,  131, 

621 


§  1069  SPECIFIC  OPPENCBB.  [BOOK  X. 

§  1066.  Aooeesorial  and  SnbstantiTe.  —  Not  wholly,  bnt  in  part, 
these  several  offences  are  to  be  regarded  in  the  double  aspect  of 
accessorial  and  substantive.  Often,  not  always,  the  wrongful 
substantive  act  is  such  as  constitutes  the  doer  an  accessory  after 
the  fact  also  to  the  crime  of  the  person  assisted.  And  often,  not 
always,  the  accessorial  act  is  likewise  substantive.  Otherwise 
expressed,  the  thing  done,  which  we  are  to  contemplate  in  this 
chapter,  may  be  what  makes  the  person  doing  it  an  accessory 
after  the  fact,  or  it  may  be  such  as  renders  him  guilty  of  a  sub- 
stantive offence,  or  it  may  be  both ;  in  which  last  case,  the  indict- 
ment may  charge  it  as  being  either  the  one  or  the  other,  at 
the  election  of  the  power  prosecuting.^  This  is  a  distinction  of 
the  highest  importance ;  and  some,  overlooking  it,  have  gone  far 
astray  in  opinions  relating  to  this  subject. 

§  1067.  How  Chapter  divided.  —  We  shall  consider,  I.  These 
Several  Offences  viewed  as  Accessorial ;  II.  The  Substantive 
Offence  of  Prison  Breach ;  III.  The  Substantive  Offence  of  Res- 
cue ;  IV.  The  Substantive  Offence  of  Escape. 

I.     TheBe  Several  Offences  viewed  a%  Accessorial, 

§1068.  1.  Aooessory  After.  —  We  learn  from  the  elucidations 
of  the  first  volume  ^  that  an  accessory  after  the  fact,  in  felony,  is 
one  who  in  any  way  aids  the  principal  felon,  whom  he  knows  to 
be  guilty  of  the  felony,  to  elude  punishment.    Hence, — 

2.  Helping  to  escape.  —  As  observed  by  Lord  Hardwicke,  ^'a 
man  may  become  an  accessory  to  a  felony  after  the  fact  by 
assisting  a  felon  convict,  being  in  custody  under  a  sentence  of 
transportation,  to  escape  out  of  prison ;  provided  it  be  such  an 
assistance  as  doth  in  law  amount  to  a  receiving,  harboring,  or 
comforting  such  felon."  ^    But  — 

§  1069.  Broader  Doctrine.  —  This  is  only  a  particular  form  of 
aiding  the  felon.  And  the  accessorial  offence  may  be  equally 
committed  by  any  other  assistance  given  him  at  any  time  after 
his  felony  is  done ;  as,  by  facilitating  his  escape  from  confine- 
ment, or  by  harboring  or  concealing  him  knowing  of  his  guilt, — 
it  being  immaterial  whether  he  has  been  arrested,  or  otherwise 
proceeded  against,  or  not.^ 

1  Vol.  I.  §  696,  697.  *  S.  v.  Cnthbert,  T.  U.  P.  CharL  13: 

s  Vol.  I.  §  692  (I).  C.  r.  Miller,  2  Ashm.  61.    See  Ash  v,  S. 

*  Rex  V,  Burridge,  3  P.  Wms.  439,485.     81  Ala.  76. 
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II.     The  SubttajUive   Offence  of  Prison  Breach. 

§  1070.  1.  Tha  Deflniuoii  —  of  this  offence  already  appears.^ 

2.  FalonT  or  HUdemeMior.  —  Under  the  ancient  common  law, 
a  breaking  from  any  lawful  imprisonment,  for  whatever  grade  of 
crime,  was  felony.*    But  — 

8.  Bdw.  2.  —  As  the  punishment  for  felony  was  death,  this  was 
visiting  such  breaking  too  heavily  where  it  was  from  a  light 
sentence  for  some  trivial  dereliction.  Therefore  the  statute  de 
frangentibiu  prisonam,  1  Edw.  2,  stat.  2,  ameliorated  this  severity 
where  the  imprisonment  was  for  misdemeanor,  by  providing 
"  that  none  from  henceforth  that  breaketh  prison  shall  have  judg- 
ment of  life  or  member  for  breaking  of  prison  only,  except  the 
cause  for  which  he  was  taken  and  imprisoned  did  require  such 
judgment  if  he  had  been  convict  thereupon  according  to  the  law 
and  custom  of  the  realm,  albeit  in  times  past  it  hath  been  used 
otherwise."  * 

4.  In  our  BtatM. — There  is  no  room  to  doubt  that  this  statute 
is  common  law  with  us ;  and  that  by  force  of  it,  combined  with 
the  anterior  common  law,  any  prisoner  who  frees  himself  from 
lawful  imprisonment  by  breaking,  commits  thereby  a  felony  or  a 
misdemeanor  according  as  the  imprisonment  was  for  a  crime  of 
the  one  grade  or  the  other.*    But  — 

§  1071.  1.  Bnakiiif  without  Exit  —  A  mere  breaking  does  not 
constitute  the  offence;  the  prisoner  must  also  make  his  exit" 
Yet  — 

2.  Attampt  —  Evidently  the  breaking,  done  with  the  intent  to 
escape,  is  an  indictable  attempt." 

§  1072.  Brattklng  fiom  Civil  Prooeas.  —  The  authorities  are 
contradictory  as  to  whether,  to  make  a  breaking  and  exit  indict- 
able, the  imprisonment  must  be  for  crime,  or  whether  it  will  be 
adequate  if  on  mere  civil  process.^    But  — 

'  Aote,  S  106S  (1).  '  Aj  to  the  doctrine  of  attempt,  tee 

*  S  Iiut.  9S9 :  1  Hale  P.  C.  SOT ;  Anon-     Tol.  1.  S  T23  et  i«q. 

ymoiu.  1  Dr.  39.  pi.  tiO.  '  HawkioB  kb/b  that  according  to  the 

*  Foe  exponitioDB  of  this  BtatnM,  see  3  better  opiaioa,  before  the  statute  defran- 
lort.  589;  2  Hawk.  P.  C.  Cnrw.  ed.  181;  grnlibu*  pritoaam,  a  prinon  breach  was 
1  HaleP.  C.  60B.  And  see  C,  d.  MLUei,  3  felony  "it  the  party  were  lawfnlly  in 
Aahro.  61.  prison  for  any  caaae  whatsoever,  whether 

*  See  9  Hawk.  P.  C.  Cnrw.  ed.  p.  18.^,  criminal  or  civil,  and  whether  be  were 
{  t,  p.  ise  et  leq.  and  S  31  ;  4  Bl.  Com.  actually  in  the  walls  uf  a  prison  or  only 
ISO;  Rex  V.  Haswell,  Hnsa.  t  Hy.  4Sa.  in  the  stocks,  or  in  the  cnatody  of  any 

*  SHK7k.F.C.Cnrw,ed.p.ie6,S13.  penon  who  bwl  lawfnlly  aneited  him." 
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§  1073.  In  Prinoiple,  —  the  administxation  of  jastice  is  of  prime 
regard,  as  well  in  civil  suits  as  in  criminaL  Hence  perjury  in  a 
civil  cause  is  indictable.^  So  is  bribery.*  So  are  tampering  with 
witnesses,  and  other  acts  of  the  like  sort.'  Therefore  the  helping 
of  one  out  of  prison,  or  the  breaking  from  it  by  the  prisoner  him- 
self, should  be  deemed  an  offence  equally  whether  the  imprison- 
ment is  in  a  civil  cause  or  a  criminal. 

§  1074.  1.  Imprisonment  Unlawful.  —  Where  the  imprisonment 
is  unlawful, — as,  where  a  required  warrant  is  inadequate,  or  there 
is  no  right  of  detention  without  warrant,  —  this  offence  is  not 
perpetrated  though  tlie  prison  is  broken.     But  — 

2.  Lawfol,  yet  not  Oiillty.  —  If  the  imprisonment  is  lawful, 
though  in  fact  the  prisoner  is  innocent,  he  commits  this  offence 
when  he  breaks  the  prison  and  escapes.^ 

§  1075.  1.  The  Breaking.  —  To  constitute  a  prison  breach,  as 
distinguished  from  escape,^  the  prison  must  be  broken.     But  — 

2.  Unoertainties  —  attend  this  doctrine,  and  some  others  within 
our  threefold  head  of  Prison  Breach,  Rescue,  and  Escape.  For 
the  modem  authorities  on  these  topics  are  few ;  and  while  the  old 
books  are  crowded  with  them,  it  is  not  always  plain  whether 
a  particular  doctrine  therein  is  to  be  received  as  law  by  us  or 
rejected.  And  we  cannot  anticipate  that  the  rulings  in  our 
States  on  this  sort  of  question  will  be  uniform.  Therefore  it  is 
deemed  best  here,  as  in  some  other  places,  to  repeat  the  — 

§  1076.    Doctrines  from  the  Old  Books :  — 

1  Bdw.  2,  and  Conatmotlon.  —  Gabbett^  —  let  us  cite  his  an- 


2  Hawk.  P.  C.  Cnrw.  ed.  p.  183,  J  1.  And 
Coke,  perhaps  favoring  the  same  yiew: 
**  It  appeareth  by  our  ancient  authors  of 
the  law»  that  if  a  prisoner,  whatsoever  the 
cause  was  for  which  he  was  committed ,  had 
broken  the  king's  prison  and  escaped  out, 
it  was  felony.''  2  Inst.  589.  Also  it  was 
ruled  at  nisi  prius  in  England,  to  be  in- 
dictable at  the  common  law  for  one  to 
help  a  prisoner  out  of  custody,  though 
confined  under  the  remand  of  the  com- 
missioners for  the  relief  of  insolvent  deb^ 
ors,  not  on  any  criminal  charge.  Reg.  v. 
Allan,  Car.  &  M.  295, 5  Jnr.  296.  And  see 
Vol.  I.  §  466,  467.  On  the  other  hand, 
Escape,  —  Hawkins  himself  says  that  for 
an  escape  to  be  indictable,  the  confinement 
"  must  be  for  a  criminal  matter ;  and," 
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he  even  adds,  "some  are  said  to  hate 
holden  that  no  escape  is  criminal  but 
where  the  commitment  is  for  felony."  2 
Hawk.  P.  C.  Curw.  ed.  191,  §  3.  To  make 
a  distinction  between  escape  and  prison 
breach  on  this  point  is  impossible.  See 
post,  §  1076. 

1  Ante,  §  1024,  1026. 

<  Ante,  §  85,  86. 

«  Vol.  I.  §  467,  468. 

*  2  Hawk.  P.  C.  Curw.  ed.  p.  185;  2 
Inst.  590 ;  C.  v.  Miller,  2  Ashm.  61.  See 
also  Rex  o.  Fell,  1  Ld.  Raym.  424 ;  poet, 
§  1106(2). 

>  Ante,  §  1065 ;  poet,  §  1092  et  seq. 

0  1  Gab.  Grins.  Law,  305  et  seq.  As 
to  Gabbett's  book,  and  why  in  a  case  like 
this  I  quote  from  it,  see  ante,  |  506  (2). 
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tborities  with  his  text  —  says:  "Breach  of  prison,  or  even  the 
conspiracy  to  break  it,  was  felony  at  the  common  law  for  what- 
ever cause,  criminal  or  civil,  the  party  was  lawfully  imprisoned ;  ^ 
but  the  severity  of  the  common  law  was  mitigated  by  the  statute 
de  frangentibua  prtaonam,  1  Edw.  2,  at.  2.'  So  that  to  break 
prison  and  escape,  when  lawfully  committed  for  any  treason  or 
felony,  remains  still  felony  at  the  common  law ;  and  to  break 
prison  when  lawfully  confined  on  any  inferior  chai^  was,  by  this 
statute,  punishable  only  as  a  high  misdemeanor,  by  fine  and 
Imprisonment.'  We  must  here  notice  the  several  points  which 
have  been  ruled  upon  the  construction  of  this  statute. 

§  1077.  "What  U  ■  PrlaoD,  and  a  Z«wfnl  Imprlaomaeiit  within 
Btat.  1  Edw.  2,  Bt.  3.  —  First,  then,  it  is  laid  down  as  a  clear 
principle  that  any  place  whatsoever  wherein  a  person  under  a 
lawful  arrest  for  a  supposed  crime  is  detained,  whether  in  the 
stocks,  or  in  the  street,  or  in  the  common  jail,  or  the  house  of  a 
constable  or  private  person,  is  properly  a  prison  within  the  mean- 
Ing  of  the  statute ;  for  imprisonment  is  nothing  else  but  a  re- 
straint of  liberty ;  and  the  statute  therefore  extends  as  well  to  a 
prison  in  law  as  a  prison  in  deed.*  But  the  imprisonment  must 
be  a  lawful  one :  and  with  respect  to  this  point  it  is  clear  that 
if  a  person  be  taken  upon  a  capiat  awarded  on  an  indictment 
against  him  for  a  supposed  treason  or  felony,  he  is  within  the 
statute  if  he  break  the  prison,  whether  any  such  crime  were  or 
were  not  committed  by  him  or  any  other  person ;  for  there  is  an 
accusation  against  him  on  record  which  makes  his  commitment 
lawful,  however  innocent  he  may  be,  and  though  the  prosecution 
be  ever  so  groundless.^  And  so  if  an  innocent  person  be  com- 
mitted by  a  lawful  mittimus  on  such  a  suspicion  of  felony,  actually 
done  by  some  other,  as  will  justify  his  imprisonment,  though  lie 
be  not  indicted,  he  is  within  the  statute  if  he  break  the  prison ; 
for,  as  he  was  legally  in  custody,  he  ought  to  have  submitted  to  it 
till  he  had  been  discharged  by  due  course  of  law*  But  if  no  felony 
at  all  were  done,  and  the  party  be  not  indicted,  no  mittimus  for 
such  a  supposed  crime  will  make  him  guilty,  within  the  statute, 
for  breaking  the  prison;  his  imprisonment  being  unjustifiable.^ 

■  1  Hale,  607-609 ;  a  Hawk.  c.  18,  S  I ;  *  i  Hawk.  c.  IS,  gf;  i  Inat.  589     See 

3  Inst.  5S9;  4  Bl.  Com.  130,  ante,  S  T4S. 

3  For  tbia  statate,  see  aute,  g  1070  '  !  Hawk,  c,  18,  5  5. 

(3,  4).  '  2Hftwk.  c.  18,  S6. 

*  4  BL  Com.  I3a  '  S  Hawk.  c.  18,  S  7. 
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§  1078.  **  How  far  tlie  Offence  depends  upon  the  Nature  or  Law- 
falneaa  of  the  Mittimus.  —  And  though  a  felony  were  done,  yet  if 
there  were  no  just  cause  of  suspicion  either  to  arrest  or  commit 
the  party,  his  breaking  of  the  prison  will  not  be  felony  if  the 
mittimuB  be  not  in  soch  form  as  the  law  requires ;  because  the 
lawfulness  of  his  imprisonment  in  such  a  case  depends  wholly  on 
the  mittimus.  But  if  the  party  were  taken  up  for  such  strong 
causes  of  suspicion  of  felony  as  will  be  a  good  justification  of  his 
arrest  and  commitment,  it  seems  that  it  will  be  felony  in  him  to 
break  the  prison,  though  he  happen  to  have  been  committed  by 
an  informal  warrant ;  for  the  necessity  of  a  mittimus  from  a  magis- 
trate depends  rather  on  the  constant,  settled  practice  of  justices 
of  the  peace  than  any  direct  law.  And  therefore  it  seems  diffi- 
cult to  maintain  that  the  informality  of  such  a  mittimus  should 
make  it  lawful  for  the  prisoner  to  break  the  prison  when,  by  the 
ancient  common  law,  any  private  person  might  of  his  own  au- 
thority justify  both  an  arrest  and  commitment  for  treason  or 
felony,  on  a  reasonable  cause  of  suspicion.^ 

§  1079.  "  How  far  it  depends  upon  tiie  Nature  of  tiie  Crime  for 
whioh  the  Party  is  oonfined.  —  As  to  the  nature  of  the  crime  for 
which  the  party  must  be  imprisoned,  in  order  to  make  his  break- 
ing the  prison  felony  within  the  meaning  of  the  Statute  1  Edw. 
2,  it  is  clear  from  the  express  words  of  the  act  that  if  the  crime 
for  which  the  party  is  charged  in  the  mittimus  do  not  require 
judgment  of  life  or  member,  and  the  offence,  in  truth,  be  no 
greater  than  tlie  mittimus  doth  suppose  it  to  be,  his  breaking  the 
prison  will  not  amount  to  felony.  And  it  is  also  clear  that  to 
make  the  prison-breaking  a  felony,  the  offence  for  which  the 
party  was  imprisoned  must  be  a  capital  one  at  the  time  of  his 
breaking  the  prison,  and  not  become  such  by  matter  subsequent ; 
as,  where  A  is  committed  to  prison  for  a  dangerous  wound  given 
to  B,  and  breaks  the  prison,  and  then  B  dies.  For  though,  to 
some  intent,  such  offence  be  esteemed  capital  from  tlie  time  of 
the  first  act,  yet  as  it  was  in  truth  but  a  trespass  at  the  time  of 
the  breaking  of  the  prison,  and  it  was  then  uncertain  whether  it 
would  ever  become  capital,  and  becomes  such  afterwards  ab  initio 
by  fiction  only,  for  some  special  purposes  sueh  fiction  shall  not 
exclude  the  party  from  the  advantages  of  this  beneficial  law  (1 
Edw.  2).    Yet  an  offender  breaking  prison  while  it  is  uncertain 

1  2  Hawk.  c.  18,  §  8;  1  Hale,  610. 
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whether  his  offence  will  become  capital  is  highly  punishable  for 
his  contempt,  by  fine  and  imprisonment.^  But  it  is  not  material 
whether  the  offence  for  which  the  party  was  imprisoned  were 
capital  at  the  time  of  the  passing  of  the  statute  (1  Edw.  2),  or 
was  made  so  by  subsequent  statutes ;  for  the  object  of  the  statute 
was  to  restrain  the  common  law  (which  made  all  breaches  of 
prison  felonies)  to  the  cases  of  imprisonment  for  capital  offences ; 
and  therefore,  when  an  offence  is  made  a  capital  one,  it  is  as 
much  out  of  the  benefit  of  the  statute  (1  Edw.  2)  as  if  it  had 
been  always  so.^  It  is  also  to  be  observed  that  though  the  offence 
for  which  the  party  is  committed  be  supposed,  in  the  mittimtis^  to 
be  of  such  a  nature  as  requires  a  capital  judgment,  yet  if  in  the 
event  it  be  found  to  be  of  an  inferior  nature,  and  not  to  require 
such  a  judgment,  it  seems  that  the  breaking  of  the  prison  on  a 
commitment  for  it  cannot,  by  this  statute,  be  felony;  as  the 
words  are,  ^  except  the  cause  for  which  he  was  taken  and  impris- 
oned require  such  a  judgment.'  And  on  the  other  hand,  if  the 
offence  which  was  the  cause  of  the  commitment  be  of  such  a 
nature  as  requires  a  capital  judgment,  but  be  supposed  in  the 
mittimiLs  to  be  of  an  inferiqr  degree,  it  will,  as  it  seems,  be  felony 
within  the  meaning  of  the  statute ;  since  the  fact  for  which  he 
was  arrested  and  committed  does  in  truth  require  judgment  of 
life,  though  the  nature  or  quality  of  the  offence  be  mistaken  in 
the  mittimits.^ 

§  1080.  "A  Party  attainted  is  within  the  Btatate.  —  A  party 
actually  attainted  of  the  crime  charged  against  him,  who  breaks 
his  prison,  is  as  clearly  within  the  meaning  of  the  statute  as  one 
under  an  accusation  only;  though  the  offence  of  one  already 
attainted,  not  requiring  any  second  judgment,  is  not  therefore 
within  the  precise  words  of  the  statute,  namely,  ^except  the 
cause  for  which  he  was  taken  and  imprisoned  require  such  a 
judgmenV  But  the  manifest  meaning  of  the  statute  is  that  the 
breaking  of  prison  shall  not  be  a  capital  offence  unless  the  crime 
for  which  the  party  was  in  prison  be  also  a  capital  offence :  the 
makers  of  the  statute  could  not  intend  a  greater  favor  to  persons 
actually  attainted,  and  under  the  condemnation  of  the  law,  than 
to  persons  under  an  accusation  only.^ 

§  1081.    "  What  Force  la  neoeaaary  to  conatitnte  a  Priaon-break- 

1  2  Hawk.  c.  18,  §  14.  *  2  Hawk,  c  18,  §  15. 

>  2  Lost.  592;  2  Hawk.  c.  18,  §  13.  ^2  Hawk.  c.  18,  §  16. 
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ing. — The  next  point  for  consideration  is,  what  shall  be  said  to 
be  a  breaking  of  prison  within  the  meaning  of  the  statute.  And 
the  rules  upon  this  subject  are  that  there  must  be  an  actual 
breaking,  or  some  real  force  or  violence,  and  not  such  only  as 
may  be  implied  by  construction  of  law ;  and,  therefore,  if  without 
any  obstruction  a  prisoner  go  out  of  the  prison  doors,  being 
opened  by  the  consent  or  negligence  of  the  jailer,  or  otherwise 
escape,  without  using  any  kind  of  force  or  violence,  he  is  guilty 
of  a  misdemeanor  only.^  In  a  recent  case,  where  one  Haswell, 
who  was  convicted  of  horsenstealing,  made  his  escape  from  the 
house  of  correction  by  tying  two  ladders  together  and  placing 
them  against  the  wall  of  the  yard,  on  the  top  of  which  wall  was 
a  range  of  bricks  placed  loose  and  without  mortar,  some  of  which 
were  thrown  down  by  the  prisoner  (it  was  supposed  accidentally) 
in  getting  over  the  wall,  Mr.  Baron  Wood  doubted  whether  there 
was  such  force  used  as  to  constitute  the  crime  of  prison-breaking, 
or  whether  it  amounted  only  to  an  escape ;  and  the  point  being 
reserved,  the  judges  were  unanimously  of  opinion  that  this  was  a 
prison-breaking,  and  punishable  as  a  common-law  felony.^ 

§  1082.  *'The  Breaking  must  be  by  or  with  the  Privity  of  the 
Prisoner.  —  Another  rule  is  that  the  breaking  must  be  either  by 
the  prisoner  himself,  or  by  others  through  his  procurement,  or  at 
least  with  his  privity;  for  if  the  prison  be  broken  by  others 
without  his  procurement  or  consent,  and  he  escape  through  the 
breach  so  made,  it  seems  that  he  cannot  be  indicted  for  the 
breaking,  but  only  for  the  escape."  • 

§  1083.  Cases  of  Necessity.  —  ^^  It  is  al§0  to  be  understood  that 
the  breaking  must  not  be  from  a  necessity  arising  out  of  an  inevi- 
table accident  happening  without  any  fault  of  the  prisoner ;  as, 
where  the  prison  is  set  on  fire  by  lightning,  or  otherwise  without 
his  privity,  and  he  breaks  it  open  to  save  his  life."* 

§  1084.     Further  Modern  Expositions  :  — 

Imprisonment  for  Petit  Larceny.  —  Another  proposition  is  that 
where  the  imprisonment  is  for  petit  larceny,*  the  breach  of  the 
prison  is  not  felouy.®    Yet  in  New  York  it  was  held  to  be  felony.^ 

1  1  Hale,  611 ;  2  Hawk.  c.  18,  §  9.  «  Vol.  I.  §  679.  680,  935. 

«  Rex  V,  Haswell,  Russ.  &  Ry.  458.  •  2  Hawk.  P.  C.  Curw.  ed.  p.  187,  §  15. 

s  2  Hawk.  c.  18,  §  10.  ^  P.  v.  Dnell,  3  Johns  449.     As  to 

^  2  Inst.  590;  1  Hale,  611.    The  fore-  prison  breach  nnder  the  Massachusetts 

g^ing  extracts  are  from  1  Gab.  Crim.  Law,  statute,  see  C.  v.  Briggs,  5  Met.  559 ;  C* 

305-308.  V,  Barker,  133  Maas.  399. 
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III.     The  Substantive  Offence  of  Rescue. 

§  1085.  1.  Defined. — We  have  already  seen  that  rescue  is  a  de- 
liverance of  a  prisoner  from  lawful  custody  by  any  third  person.^ 

2.  Dietingnished  from  Prison  Breach  — from  Escape.  —  If  differs 
from  prison  breach  only  in  that  prison  breach  is  by  the  prisoner 
himself,  while  rescue  is  by  another ;  and  the  two  are  aggravated 
forms  of  the  offence  of  escape  by  the  prisoner.  This  appears  to 
be  the  true  view,  though  there  are  in  the  books  passages  from 
which  meanings  somewhat  different  might  be  drawn. 

8.  How  ciaaaification  should  be.  —  We  see  herein  that  the  law 
does  not  always  classify  crime  wisely.  If  it  did,  it  would  make 
but  one  offence  of  the  three  which  stand  at  the  head  of  this 
chapter ;  dividing  it  into  a  breaking,  whether  by  the  prisoner  or 
by  a  third  person,  which  would  be  its  aggravated  form ;  and  into . 
escape  and  assisting  the  escape,  which  would  be  its  milder  form. 

§  1086.  1.  Further  of  Classification.  —  Tl)e  books  sometimes 
speak  as  though  only  the  aggravated  rescue  was  prison  breach. 
But  — 

2.  Breaking  by  Third  Person  —  Prisoner  escaping. — If  there 
should  be  a  case  wherein  the  defendant  had  delivered  from  re- 
straint a  prisoner  who  did  not  concur  in  the  act  which  freed  him, 
and  the  prisoner  should  then  take  his  liberty,  clearly  it  would 
be  rescue  in  this  defendant,  but  in  the  prisoner  only  escape. 
Such  indeed  seems  to  be  the  doctrine  of  Hawkins.^    Moreover,  — 

§1087.  Rescue  as  Accessorial. —  Hawkins  says  that  by  the 
better  opinion,  a  man  guilty  of  rescue  cannot "  be  arraigned  for 
such  offence  as  for  a  felony^  until  the  principal  offender  be  first 
attainted,"  *  —  a  rule  which  plainly  does  not  apply  to  prison  breach. 
And  this  is  true  where  the  rescuer  is  prosecuted  as  an  accessory 
to  the  delivered  prisoner.*  If,  however,  the  imprisoned  person 
and  the  rescuer  were  acting  together,  rendering  mutual  aid,  they 
would  be  principals  in  one  crime,  and/neither  would  be  an  acces- 
sory to  the  other.*  Even  under  the  most  rigid  rules  of  the  com- 
mon law,  any  principal  can  be  punished  in  advance  of  any  other. 

§  1088.    Compared  with  Escape,  again  —  (Officer  or  not).  —  It  is 

correct  in  principle  to  say  that  rescue  is  the  work  of  one  not  an. 

1  Ante,  §  1065  (2).  <  Ante,  g  1068,  1069. 

«  2  Hawk.  P.  C.  Cnrw.  ed.  p.  186,  g  10.         *  Vol.  I.  §  648-650,  653. 
*  2  Hawk.  P.  C.  Cnrw.  ed.  p.  202,  §  8. 
B.  p.  S.  t\  Cathbert,  T.  U.  P.  Cbarl.  13. 
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officer,  but  an  escape  of  the  sort  not  committed  by  the  prisoner 
himself  ^  is  always  the  act  or  neglect  of  an  officer.^  Yet  there  are 
intimations  in  the  books  that  a  mere  private  person  may  com- 
mit the  latter  offence.^  In  the  just  reasoning  of  the  law,  the 
substantive  escape  rests  on  the  duty  of  the  officer  to  discharge 
bis  official  trust.  But  persons  who  are  not  officers  may  be- 
come accessories  at  the  fact — in  other  words,  principals  of  the 
second  degree  —  to  any  kind  of  escape,  whether  by  an  officer  or 
by  the  prisoner  himself;^  and,  therefore, punishable  in  the  same 
manner  as  the  prisoner  escaping,  or  the  officer  permitting  him  to 
escape.^ 

§  1089.  1.  Must  be  Zbdt  from  Prison.  —  ^^  As  the  party  himself,'* 
says  Hawkins,  "  seems  not  to  be  guilty  of  felony  by  breaking  the 
prison  unless  he  go  out  of  it,  so  neither  is  a  stranger  unless  the 
prisoner  actually  go  out  of  the  prison."  •    Yet  — 

2.  Attempt.  —  Though  the  act  of  breaking,  with  the  intent  to 
let  the  prisoner  out,  may  not  be  a  technical  rescue  unless  he  does 
escape,  it  is  indictable  as  an  attempt.^ 

§  1090.  Felony  or  Misdemeanor.  —  A  rescue  of  one  restrained 
for  felony  is  felony ;  for  misdemeanor,  it  is  misdemeanor.® 

§  1091.    Bffifltake  of  Fact — (Rescue  from  Private  Custody}. — 

It  is  not  an  ofiFence  for  one  to  rescue  another  from  a  private  per- 
son, unless  with  knowledge  that  the  prisoner  is  under  arrest  for 
felony  or  misdemeanor.® 

IV.     The  Substantive  Offence  of  Escape, 

§  1092.  Course  of  Sub-title.  —  Escape  having  been  defined,^^  we 
shall  first,  for  reasons,  already  pointed  out,"  look  at  an  extract 
from  Gabbett,^  with  his  authorities ;  then  conclude  with  such 
further  views  as  our  few  modern  decisions  render  practicable. 


1  For  the  dwtinction,  see  ante,  §  1065 
(3). 

*  And  see  S.  r.  Errickson,  3  Vroom,  421 . 

*  2  Hawk.  P.  C.  Carw.  ed.  p.  200 ;  post, 
§  n04a  (1). 

*  And  see  P.  v.  Rathbun,  21  Wend.  509. 
«  See  ante,  §  1068, 1069;  poet,  g  1101, 

note. 

*  2  Hawk.  P.  C.  Cnrw.  cd.  p.  202,  §  3. 
T  S.  V.  Murray,  15  Me.  100.    See  P.  v. 

Rathbnn,  21  Wend.  509.     And  see  con- 
cenimg  attempts,  Vol.  L  §  723  et  seq. 
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•  4  Bl.  Com.  131 ;  2  Hawk.  P.  C.  Cnrw. 
ed.  p.  202,  §  6 ;  Rex  v.  Stokes,  5  Car.  &  P. 
148;  Rex  v.  Haswell,  Ross.  &  Ry.  458; 
Jenk.  Cent.  171.  And  see  Anonymous, 
2  Salk.  586,  Holt,  628 ;  Rex  v.  Vanx,  11 
Mod.  287;  Rex  v.  Pember,  Gas,  temp. 
Hardw.  112;  Anonymoos,  Daliaon,  1. 

•  S.  V.  Hilton,  26  Mo.  199. 
V  Ante,  §  1065  (3). 

u  Ante,  §  1075  (2). 

u  1  Gab.  Crim.  Law,  297  et  aeq. 
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Doctrines  from  the  Old  Books :  — 

§  109S.  "&o«pe  defined  and  dlstmsulBtied  from  Priaon-breaklng 
and  Reacne.  —  The  escape  of  a  person  arrested  upon  criminal 
process,  whether  effected  with  or  without  force,  before  he  is  dis- 
charged hj  due  course  of  law,  is  puuiBhable  as  an  offence  against 
public  justice.  .  .  .  And  it  is  a  clear  principle  of  law  that  an 
indictment  will  lie,  not  only  against  the  party  who  gains  his  lib- 
erty before  he  is  legally  discharged,  but  also  against  the  officer 
by  whose  default  and  from  whose  legal  custody  he  has  been  suf- 
fered to  escape.  It  will  lie  against  the  party  himself,  because  all 
persons  are  bound  to  submit  themselves  to  the  judgment  of  the 
law,  and  to  be  ready  to  be  justified  by  it ;  and  therefore  whoever 
in  any  case  refuses  to  undei^o  that  imprisonment  which  the  law 
thinks  fit  to  put  upon  him,  and  frees  himself  from  it  by  any  arti- 
fice, before  such  time  as  he  is  delivered  by  due  course  of  the 
law,  is  guilty  of  a  high  contempt,  and  punishable  with  fine  and 
imprisonment.' 

§  1094.  "  To  oonaUtttte  an  Ikoape  theie  moat  be  an  Aotnel  Ar- 
laat,  and  a  Xtegel  and  Contlnning  Imprlionment.  —  To  constitute  an 
escape,  it  is  however  necessary  that  there  shall  have  been  an 
actual  arrest ;  and  therefore  it  has  been  holden  that  if  an  officer, 
having  a  warrant  to  arrest  a  man,  see  him  shut  up  in  a  house, 
and  challenge  him  as  his  prisoner,  but  never  actually  have  him  in 
hia  custody,  and  the  party  get  free,  the  officer  cannot  be  charged 
with  an  escape.'  And,  in  the  next  place,  the  arrest  must  have 
been  for  some  criminal  matter  which  justifies  the  imprisonment; 
for  if  the  party  be  arrested  for  a  supposed  crime  where  no  such 
crime  was  committed  (and  the  party  not  indicted  for  it),  or  for 
such  a  slight  suspicion  of  an  actual  crime,  and  by  such  an  irregu* 
lar  mittimut  as  will  neither  justify  the  arrest  nor  imprisonment, 
the  officer  is  not  guilty  of  an  escape  by  suffering  the  prisoner  to 
go  at  large.  And  Sot^ant  Hawkins  lays  it  down  as  a  good  gen- 
eral rule  that  wherever  an  imprisonment  is  so  far  irregular  that 
it  will  be  no  offence  in  the  prisoner  to  break  from  it  by  force,  it 
can  be  no  offence  in  the  officer  to  suffer  him  to  escape.*  But 
according  to  the  same  learned  writer,  if  the  warrant  of  commit- 
ment do  plainly  and  expressly  charge  the  party  with  treason  or 
felony,  and  in  other  respects  it  be  not  strictly  formal,  yet  it  seems 

■  a  Hairk.c.  19,9  9. 
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that  the  jailer  su£Fering  an  escape  is  as  mnch  punishable  as  if  the 
warrant  were  perfectly  right ;  for  it  would  be  highly  inconvenient 
to  suffer  jailers  to  take  advantage  of  a  slip  of  this  kind  in  com- 
mitments, which,  being  generally  made  by  persons  of  no  great 
knowledge  in  the  law,  cannot  be  expected  to  be  always  agreeable 
to  its  forms ;  and,  therefore,  if  they  be  good  in  substance,  the 
public  good  seems  to  require  that  the  jailer  be  as  much  bound  to 
observe  them  as  if  they  were  never  so  exactly  made.^  To  con- 
stitute this  offence  it  is  further  essential  that  the  imprisonment 
shall  be  continuing  at  the  time  of  the  escape ;  ^  and  sudh  contin- 
uance must  be  grounded  on  that  satisfaction  which  public  justice 
demands  for  the  crime  committed ;  for  if  a  prisoner  be  acquitted 
and  detained  only  for  his  fees,  it  will  not  be  criminal  to  suffer 
him  to  escape,  unless  it  be  a  part  of  the  punishment ;  as,  where 
he  is  condemned  to  imprisonment  for  a  certain  time,  and  also 
until  he  pays  his  fees,  as  in  such  case  he  is  not  merely  detained 
as  a  debtor.^ 

§1095.  "Negligent  and  Voluntary  Bsoapes  diAttngnlahed. — As 
to  the  distinction  between  voluntary  and  negligent  escapes,  there 
can  be  no  doubt  but  that  wherever  an  officer  who  hath  the  custody 
of  a  prisoner  charged  with  and  guilty  of  a  capital  offence  doth 
knowingly  give  him  his  liberty,  with  an  intent  to  save  him  either 
from  his  trial  or  execution,  he  is  guilty  of  a  voluntary  escape,  and 
thereby  involved  in  the  guilt  of  the  same  crime  of  which  the 
prisoner  was  guilty  and  stood  charged  with.*  And  it  seems  to 
have  been  the  opinion  of  Lord  Hale  that  in  some  cases  an  officer 
may  be  adjudged  guilty  of  a  voluntary  escape  who  had  no  intent 
to  save  the  prisoner,  but  meant  only  to  give  him  a  liberty  which 
by  law  he  had  no  right  to  give ;  *  but  Sergeant  Hawkins  dissents 
from  this  opinion,  and  observes  that  there  are  some  cases  wherein 
an  officer  has  been  found  to  have  knowingly  given  his  prisoner 
more  liberty  than  he  ought  to  have  had  (as,  by  allowing  him  to 
go  out  of  prison  on  a  promise  to  return,  or  to  go  amongst  his 
friends  to  find  somQ  who  would  warrant  goods  to  be  his  own 

^  2  Hawk.  c.  19,  §  24.  sufferer  by  the  escape ;  and  that  it  would 

3  And  see  Rex  v.  Kelly,  1  Crawf.  &  be  hard  to  punish  him  for  suffering  an  in- 

Dix  C.  C.  203.  jury  to  himself  only,  in  the  non-payment  of 

'  Hawkins  (toI.  2,  c  19,  §  4)  says  that  a  debt  in  his  power  to  release. 

this  is  to  be  intended  where  the  fees  are         *  2  Hawk.  c.  19,  §  10. 

due  to  others  as  weU  as  the  jailer;  for         >  See  post,  §  1104. 

otherwise  the  jailer  would  be  the  only 

682 


CHAP.  XSXV.]         PRISON   BREACH,  RESCUE,  iSCAPE.  §  1097 

which  he  is  suspected  to  have  stolen),  and  yet  only  adjudged 
guilty  of  a  negligent  escape.  And  he  infers  that  the  judgment  to 
be  made  of  all  offences  of  this  kind  must  depend  upon  the  cir- 
cumstances of  the  case;  such  as  the  heinousncss  of  the  crime 
with  which  the  prisoner  is  charged,  the  notoriety  of  his  guilt,  the 
improbability  of  his  returning  to  render  himself  to  justice,  the 
intention  of  the  officer,  and  the  motives  on  which  he  acted,  Ac' 
But  in  general  a  negligent  escape,  as  contradistinguished  from 
a  voluntary  escape,  ifl  where  the  party  arrested  or  imprisoned 
escapes  against  the  will  of  him  in  whose  custody  or  prison  he  is 
lawfully  detained,  and  is  not  retaken  before  he  has  been  lost 
sight  of.' 

§  1096.  "  Ad  BaoHpe  tmpU«B  tb»  N«EUB«noe  or  CoiiiilTaDO«  of  tbe 
Offloei.  —  And  80  strongly  does  tbe  law  incline  to  presume  negli- 
gence in  the  officer  where  an  escape  occurs,  that  though  such 
prisoner  should  break  jail,  yet  it  seems  that  it  will  bo  deemed  a 
negligent  escape  in  the  jailer ;  because  it  will  be  attributed  to  a 
want  of  due  vigilance  in  the  juler  or  his  officers."  And  upon 
the  same  principle,  If  a  person  in  custody  on  a  criminal  charge 
suddenly,  and  without  the  assent  of  the  constable,  kill,  hang,  or 
drown  himself,  this  is  also  considered  as  a  negligent  escape  in 
the  constable.*  And  not  only  is  the  jailer  responsible  for  the 
secnrity  of  the  jail,  and  the  safe  custody  of  the  prisoners,  but  a 
neglect  in  not  keeping  jaila  in  a  proper  state  of  repair,  by  those 
who  are  liable  to  the  burden  of  repairing  them,  appears  in  many 
instances  to  have  been  treated  as  an  indictable  offence,  as  tend- 
ing to  the  great  hindrance  and  obstruction  of  justice.*  It  seems, 
however,  that  the  presumption  of  default  in  the  jailer,  in  cases 
of  escape,  may  be  rebutted  by  satisfactory  proof  that  all  due  vigi- 
lance was  used,  and  that  the  jail  was  so  constructed  as  to  have 
been  considered  by  persons  of  competent  judgment  a  place  of 
perfect  security." 

§  1097.  "  Wlut  OflBosrs  ara  Crlmlmaiy  RespODBlble  for  tha  Bsoapa 
of  Prl«on«r«.  —  Whoever  rfe  facto  occupies  the  office  of  jailer  is 
liable  to  answer  for  a  negligent  escape,  and  it  is  in  no  way  mate- 
rial whether  or  not  his  title  to  the  office  be  legal ;  for  the  ill  con- 

>  2  Hawk,  c.  19,  {10.  *  See  the  precedeata  3  Chit.  C.  L.  668, 

■  DslLc.  159,  (fl.  669;  4  Went w.  363, 
'  1  Hale,  601,  *  1  Rdm.  C.  L.  371. 

*  Dalt,  c  159,  S  9. 
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sequence  to  the  public  is  the  same  in  either  case,  and  there  seems 
to  be  no  reason  that  a  wrongful  officer  should  haye  a  greater  favor 
than  a  rightful  one.^  It  seems,  however,  that  an  indictment  tor 
a  negligent  escape  will  only  lie  against  those  officers  upon  whom 
the  law  casts  the  obligation  of  safe  custody,  and  will  not  lie 
against  the  mere  servants  of  such  officers.'  As  to  the  case  of  a 
sheriff,  he  is  as  much  liable  to  answer  for  an  escape  suffered  by 
the  jailer  or  bailiff  (who  are  his  officers  or  ministers)  as  if  he 
had  actually  suffered  it  himself.  But  though  a  sheriff  may  be 
indicted  for  the  offence  of  his  jailer  or  bailiff  (whether  the  escape 
was  voluntary  or  negligent),  and  fined  and  imprisoned  in  respect 
thereof,  yet  where  the  jailer  voluntarily  suffers  a  felon  to  escape, 
it  shall  be  felony  only  in  the  jailer,  who  was  immediately  inti-usted 
with  the  custody,  and  not  in  the  sheriff.  And  so  a- principal 
jailer  is  only  finable  for  a  voluntary  escape  suffered  by  his  dep- 
uty;  for  no  one  shall  suffer  capitally  for  the  crime  of  another; 
and  if  a  deputy  jailer  be  not  sufficient  to  answer  (the  fine)  for  a 
negligent  escape,  his  principal  must  answer  for  him.  And  in  the 
case  of  a  justice  of  peace,  if  he  bails  a  person  not  bailable  by  law, 
it  is  a  negligent  escape  for  which  he  is  finable  at  common  law, 
and  by  the  justices  of  jail  delivery ;  and  the  jailer  is  in  such  case 
excused.* 

§  1098.  '*Peffton8  suffering  Bsoapes,  how  proceeded  against. — 
Persons  charged  with  having  suffered  escapes  may  be  proceeded 
against  by  indictment  or  information.  And  in  some  cases  the 
proceeding  is  a  summary  one  in  the  nature  of  an  attachment;  as, 
where  persons  being  present  in  a  court  of  record  are  committed 
to  prison  by  such  court,  if  the  keeper  of  the  jail  (who  is  bound  to 
have  them  always  ready  when  the  court  shall  demand  them)  shall 
fail  to  produce  them,  the  court  will  adjudge  him  guilty  without 
further  inquiry  unless  he  have  some  reasonable  excuse,  as  that 
the  prison  was  set  on  fire,  or  broken  open  by  enemies,  &c.  But 
as  to  other  prisoners  who  are  not  so  committed,  the  jailer  or  other 
person  who  has  them  in  custody  is  not  punishable  for  their  escape 
(except  in  some  special  cases)  until  it  be  presented. 

§  1099.  "When  a  Voluntary  Baoape  amounts  to  Felony.  —  We 
have  already  observed  that  a  voluntary  escape  *  amounts  to  the 

1  2  Hawk.  c.  19,  §  23.  And  see  ante,  '  1  Hale,  596 ;  2  Hawk.  c.  19)  §  19.  See 
§  392 ;  C.  p.  Connell.  3  Grat.  587.  Vol.  I.  §  218-221,  316. 

*  3  Bam  (Chitty's)  Etcape,  p.  6.  «  That  is,  an  escape  knowingly  suf- 
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same  kind  of  crime  as  the  offenee  of  which  the  party  was  guilty, 
and  for  which  be  was  in  custody.  And  thia  will  be  the  case 
whether  the  person  escaping  were  actually  committed  to  some 
jail,  or  under  an  arrest  only  and  not  committed ;  and  whether  lie 
were  attainted,  or  only  accused  of  such  crime  and  not  iodicted.' 
For  the  law  communicates  the  crime  of  the  offender  to  the  person 
allowing  him  to  escape.  .  .  .  And  no  escape  will  amount  to  a 
felony  unless  the  cause  for  which  the  party  was  committed  were 
actually  such  at  the  time  of  the  escape.  And  therefore  if  a  jailer 
suffer  one  to  escape  who  is  committed  for  having  given  a  dan- 
gerous wound  to  another  who  afterwards  dies  of  such  wound,  yet 
he  is  not  guilty  of  felony ;  for  that  the  offence  of  the  prisoner 
was  but  a  trespass  at  the  time  of  the  escape,  and  though  by  a 
fiction  of  law  it  be  afterwards  for  some  purposes  esteemed  a  fel- 
ony from  the  time  of  the  giving  the  wound,  yet  it  shall  be  BO 
construed  in  respect  of  those  only  who  were  privy  to  the  wound.' 
It  is  also  laid  down  that  a  person  who  has  suffered  another  to 
escape  cannot  be  arraigned  for  such  escape,  as  for  felony,  until 
the  principal  be  etttunted ;  on  the  ground  that  he  is  only  punish- 
able in  this  degree  as  an  accessory  to  the  felony  ;  and  no  accessory 
ought  to  be  tried  until  the  principal  be  attainted ;  but  that  he  may 
be  indicted  and  tried  for  a  misprision  or  misdemeanor  before  any 
attainder  of  the  principal  offender;  for  whether  such  offender 
were  guilty  or  innocent  it  was  a  high  contempt  to  suffer  him  to 
escape.' 

§  1100.  "  Pnnlahmant  of  NfigUgant  iboBpes.  —  Whenever  a  per- 
son  is  found  guilty,  upon  an  indictment  or  presentment,  of  a  neg- 
ligent escape  of  a  criminal  actually  in  his  custody,  he  ought  to 
be  condemned  in  a  certain  sum  to  be  paid  to  the  king;  which  is 
most  properiy  to  be  called  a  fine.  And  it  seems  that  by  the 
common  law  the  penalty  for  suffering  the  negligent  escape  of  a 
person  attainted  was  of  course  jCIOO,  and  for  suffering  such 
escajte  of  a  person  indicted  and  not  attainted  was  £5 ;  *  but 
if  the  person  escaping  were  neither  attainted  nor  indicted,  that 

{ered  hj  an  offlcei,  and  u  sgainit  the  point  caoiiot  be  correct ;  for  a  Tolnntarj 

officer.  escape  mfiered  bj  an  officer  muit  conft- 

1  S  Hawk.  c.  19,  $  3S.  BpoDd  to  a  piiua  breach  b;  the  prisoner. 

*  2  Hawk.  c.  19,  S  25.  See  ante,  j  1070,  1071, 1074, 1085-1087. 

■  3  Hawk.  c.  19,  S  36.    Bat  see  the         <  3  Hawk.  c.  19,  S  31, 33 ;  Hale,  Sum. 

clanse  of  7  Geo.  4,  c.  64,  §  U,  Englinh,  113;  Slanndf.  F.  C.  35.    But  we  1  Hale, 

and  9  Geo.  4,  c.  54,  §  35,  Inih.    The  doc-  604. 
trine  of  Mr.  Oabbett'a  text  on  thia  last 
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it  was  left  to  the  discretion  of  the  court  to  assess  such  a  rea- 
sonable forfeiture  as  should  seem  proper.  And  if  the  party 
had  twice  escaped,  it  seems  that  the  penalties  above  mentioned 
were  of  course  to  be  doubled ;  yet  that  the  forfeiture  was  to  be 
no  greater  for  suffering  a  prisoner  committed  on  two  several 
accusations  to  escape  than  if  he  had  been  committed  but  on  one.^ 
It  is  said  that  one  voluntary  escape  amounts  to  a  forfeiture  of  a 
jailer's  office ;  and  that  if  a  jailer  suffer  many  negligent  escapes, 
he  may  also  be  ousted  by  the  court.*  And  whereas  persona 
indicted  of  felonies,  after  removing  the  indictments  before  the 
king,  and  yielding  themselves  to  the  marshals  of  the  King's 
Bench,  had  been  incontinently  let  to  bail  by  the  marshals,  the 
5  Edw.  8,  c.  8,  £.  &  I.  enacts  that  if  any  such  prisoner  be  found 
wandering  out  of  prison,  by  bail  or  without  bail,  the  marshal 
being  found  guilty  shall  have  a  year's  imprisonment,  and  be  ran- 
somed at  the  king's  will. 

§  1101.  "Bsoapes,  when  stiffered  by  Private  Persons,  how  pan- 
Ished.^ — A  private  person  may  be  also  guilty  of  an  escape ;  and 
is,  in  general,  punishable  in  like  manner  as  a  jailer  or  other 
officer.  And  the  general  rule  is  that  wherever  any  person  has 
another  lawfully  in  his  custody,  whether  upon  an  arrest  made  by 
himself  or  another,  he  is  guilty  of  an  escape  if  he  suffer  him  to 
go  at  large  before  he  has  discharged  himself  by  delivering  him 
over  to  some  other  who  by  law  ought  to  have  the  custody  of  him.* 
And  if  a  private  person  arrest  another  for  suspicion  of  felony, 
and  deliver  him  into  the  custody  of  another  private  person  who 
receives  him,  and  suffers  him  to  go  at  large,  it  is  said  that  both 
of  them  are  guilty  of  an  escape ;  the  first,  because  he  should  not 
have  parted  [with]  him  till  he  had  delivered  him  into  the  hands 
of  a  public  officer ;  the  latter,  because,  having  charged  himself 
with  the  custody  of  a  prisoner,  he  ought  at  his  peril  to  have  taken 
care  of  him.^  But  where  a  private  person,  having  made  an  arrest 
for  suspicion  of  felony,  delivers  over  his  prisoner  to  the  pt^oper 
officer  (as  the  sheriff  or  his  bailiff,  or  a  constable),  from  whose 
custody  the  prisoner  escapes,  such  private  person  will  not  be 
chargeable.  He  cannot,  however,  excuse  himself  from  the  escape 
by  alleging  that  he  delivered  the  prisoner  over  to  an  officer,  with- 

1  2  Hawk.  c.  19,  §  33.  «  2  Hawk.  c.  20,  g  1 ;  1  Hale,  595. 

s  2  Hawk.  c.  19,  §  30.  *  2  Hawk.  c.  20,  }  S. 

>  See  ante,  §  1088. 
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out  showiug  to  vhom  in  particular,  by  name,  he  bo  delivered  him, 
that  the  court  may  certainly  know  who  is  answerable.'  And  as 
to  the  manner  in  which  a  private  person  is  punishable  for  an 
escape,  it  is  laid  down  that  if  it  be  voluntary,  he  is  punishable  in 
tlie  same  manner  as  an  officer ;  and  if  it  were  negligent,  he  is 
punishable  by  fine  and  imprisonment,  at  the  discretion  of  the 
court." 

§  1102.  *  Aiding  Bmapm,  or  AttampU  to  eaoapa,  bow  punlahad. — 
As  to  aiding  prisoners  in  escaping,  or  attempting  to  escape,  it 
seems  to  be  clear  that  by  the  common  law  any  assistance  what^ 
soever  given  to  one  known  to  be  a  felon,  in  order  to  hinder  his 
being  apprehended  or  tried,  or  suffering  the  punishment  to  which 
he  is  condemned,  is  sufficient  to  make  the  person  giving  such 
assistance  an  accessory  after  the  fact  to  such  felony.  And  the 
aiding  and  assisting  any  prisoner  to  escape  out  of  prison,  by 
whatever  means  it  may  be  effected,  or  whatever  be  the  nature  of 
the  oifence  with  which  such  prisoner  is  chained,  is  an  offence  of 
a  mischievous  nature,  and  indictable  as  an  obstruction  to  the 
course  of  justice."  ' 

§1103.    Modem  Expo»itiont :  — 

Br  Prisonor  blmself — (Mladomeanor).  —  A  prisoner's  own  es- 
cape is  only  misdemeanor,  whatever  the  crime  for  which  he  is 
imprisoned.  But  this  doctrine  does  not  include  prison  breach  ;  * 
it  refers  simply  to  liis  mere  walking  away,  as,  says  Hawkins,  "  if 
without  any  obstruction  a  prisoner  go  out  of  the  prison  doors, 
being  opened  by  the  consent  or  negligence  of  the  jailer,  or  other- 
wise escape  without  using  any  kind  of  force  or  violence,  he  is 
guilty  of  a  misdemeanor  only,  but  not  of  felony."  * 

§  1104.    1.   Th»  K«epei'a  CouMnt  —  to   the   escape   of  a  pris- 

1  3  Hawk,  c  SO.  S  S,  In  this  view  thej  are  pnoishable,  bnt  not 

*  S  Hawk.  c.  20,  §  6.    Tbere  are  man^  aa  oBicerB  are ;  tliej'  are  rather  pnuiehalile 

cases  Id  which  private  persorm,  bj  the  con-  ae  a  woman  ia  who  aids  a  man  in  commit- 

dnct  mentioiied  in  Mr.  Gabbect'a  text,  he-  ting  a  rape.    See  ante,  %  10B8. 

come  acceaK>ries  after  the  fact  in  the  feloDf  ■  S  Hawk.  c.  29,  %  36.    The  foreguing 

of  the  priionec  who  ii  peruiitted  to  escape,  quotation  is  from  1  Gab.  Ciim.  Law,  p. 

Bat  unless  thej  are  such  accessories,  or  397-303. 

nnless  their  act  amoiuita  to  a  rescne,  the/,  *  Ante,  §  lOTO,  1076. 

barioi;  no  legal  dot;  to  perform  like  that  *  3  Hawk.  P.  C.  Cvrw.  ed.  p.  1B6,  g  9 ; 

incumbent  on  officers  of  justice,  clearly  4  Bl.  Com.  139,  130.     Snch  an  eacApe  ie 

cannot  be  more  heavily  punished  than  can  prison  breach  in  Scotland.    Button's  Case, 

the  prisoner  whom  thej  aid  and  abet  at  I  Swinton,  497. 

(he  fact  be  pnuislied  for  the  same  escape. 
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oner,  being  unlawful,  does  not  diminish  the  guilt  of  esciqie  in  the 
latter.i    Thus,— 

2.  Libertiefl  glTen  Prlioner*  —  When  an  imprisoned  convict,  by 
permission  of  his  keeper,  went  about  the  land  connected  with 
the  jail ;  went  to  market  and  brought  thence  provisions  for  the 
inmates;  cooked  for  them  in  the  kitchen  of  the  dwelling-house 
attached  to  it;  went  to  the  adjacent  barn,  and  there  fed  and 
milked  the  cow ;  and  from  the  barn,  without  the  jailer's  knowl- 
edge, departed,  —  he  was  held,  by  the  majority  of  the  court,  to  be 
guilty  of  a  criminal  escape.  Said  the  judge :  '^  It  was  long  ago 
decided  by  the  Court  of  King's  Bench  in  England  that  although 
a  prisoner  departs  from  prison  with  the  keeper's  license,  yet  it  is 
an  ofiPence  as  well  punishable  in  the  prisoner  as  in  the  keeper.' 
That  doctrine  has  never  since  been  overruled,  but  often  rec(^- 
nized  as  law."  '  Church,  J.,  who  dissented,  was  of  opinion  that 
ihe  prisoner  should  not  bo  convicted  unless,  when  he  went  to  the 
bam,  he  meant  to  escape,  luid  of  this  the  jury  should  judge.^ 

8.  Further  of  Prison  Ubartias.  —  A  sentence  to  a  prison  means 
to  the  four  walls  of  it ;  so  that  the  keeper  by  permitting  a  pris^ 
oner  to  go  at  large  commits  escape,^  unless  the  statute  authm'izes, 
as  it  sometimes  does,  a  range  outside.^ 

4.  A  Street-walker,  —  like  one  suspected  of  a  higher  offence^ 
should  on  arrest  be  detained  until  duly  discharged.  Therefore 
a  constable  of  the  night  is  guilty  of  misdemeanor  if  he  suffers 
such  a  person,  delivered  to  his  custody  by  one  of  the  nightly 
watch,  to  escape.^ 

§  1104  a.  1.  auard.  —  One  employed  as  guard  to  a  prisoner 
may  be  guilty  of  a  negligent  escape  if  negligent  in  fact.^ 

2.  The  Carefulneee  —  which  will  excuse  an  escape  depends 
much  on  the  circumstances.  For  example,  it  is  not  conclusive 
against  an  arresting  officer  that  he  did  not  handcuff  the  prisoner.* 

§  1105.   Whether  Felony  or  MiBdemeanor  —  has  already  in  part 


1  C.  V.  Sheriff,  1  Grant,  Pa.  187.  See 
Gano  0.  Hall,  42  N.  Y.  67. 

^  Referring  to  Hobert'fl  Case,  Cro.  Car. 
209. 

•  Referring  to  S.  v.  Doud,  7  Conn.  384. 

'  Riley  v.  S.  16  Conn.  47,  majority 
opinion  by  Waite,  J. 

^  Lnckey  v.  8.  14  Tex.  400;  Smith  v. 
C.  59  Fa.  320;   Nail  v.  S.  34  Ala.  262. 
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And  see  White  o.  S.  13  Tex.  133 ;  Loyd 
V,  S.  19  Tex.  Ap.  137. 

«  Shoettgen  v.  Wilson,  48  Mo.  253;  C. 
V.  Cnrley,  1 01  Mass.  24. 

^  Rex  ».  Bootie,  S  Bnr.  864  ;  s.  c.  nom. 
Rex  0.  Booty,  2  Keny.  575.  See  Brock  v. 
King,  2  Jones,  N.  C.  302. 

^  S.  V,  Johnson,  94  N.  C.  924 ;  8.  «. 
Sneed,  94  N.  C.  806. 

•  8.  V.  Hunter,  94  N.  C.  829. 
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been  considered.^  In  cases  not  vitbin  au  exceptional,  different 
rule,  escape  is  felony  or  misdemeanor  according  as  that  for  which 
tbe  escaping  prisoner  was  con&ned  is  the  one  or  the  other;  and, 
at  the  common  law,  it  is  to  receive  the  same  puuiahment.' 

§  1106.  1.  BngUsli  and  AmarioBii  Btatatos.  —  There  are,  OD  this 
Bobject,  some  English  statutes  later  than  1  Edv.  2,  stat.  2,  de 
frangentibug pris&nam ;^  and  there  are  American  ones;  but  they 
require  little  observation  here.* 

2.  '  Lawfully  Imprisoned."  —  Within  the  Massachusetts  statute, 
one  is  imprisoned  "  lawfully  "  who,  having  been  arrested  and  ad- 
mitted to  bail,  has  been  surrendered  by  bis  bail  to  the  keeper  of 
the  jail.'  In  Mississippi,  and  doubtless  everywhere,"  a  lawful 
committal  does  not  require  actual  guilt.^ 


D.  Mitchell,  3  Bnsb,  SO;  Butbelow  c.  S. 
SB  Tex.  1T&;  Kavunngh  v.  S.  41  Ala. 
399;  P.  D.  Tompkma,  9  Johna.  70;  Ash 
B.  8,81  AU.  76;  Loyd  v.  S.  19  Tei.  Ap. 
137;  Wilaon  D.  S.  61  Ala.  151;  Walters 
v.  S.  18  Tut.  Ap.  S;  llasluaB  v.  S.  47 
Aik.  Si3;  Hatch  D.S.  10  Tex.  Ap.  515; 
HlUBt  V.  8.  79  Ala.  55. 

*  C.  V.  Barker.  133  Ma«i.  399. 

<  Ante,;  1074  (2). 

t  HoUaud  V.  S.  60  HiwU.  93». 


>  Ante,  ;  UOS,  1103. 

*  Weavei  t>.  C.  29  Pa.  445.  Pimlali- 
ment.  —  And  see,  as  to  the  pnni«bineut, 
Stevens  n.  C.  4  Met.  360;  OleiOD  t>.  S.  30 
Wia.  SB ;  8.  c.  Dond,  7  Coau.  SB4. 

*  Ante,  S  1070  (3). 

*  See  Rex  r.  Sliaw,  Rn».  &  Rj.  536; 
Rex  B.  Walker,  1  Leach,  97;  Bex  b. 
GreeaiS,  1  Leach,  363 ;  Reg.  v.  Pbjdc, 
Law  Hep.  I  C.  C.  !7, 10  Cox  C.  C,  231 ; 
K^le  B.  a.  10  Ala.  i3«;  Hnghet  v.  S.  1 
Bug.  131 ;  S.  B.  Bat«i,  S3  lona,  96;  C. 


For  PRtZE-FIOHTINO,  lee  Dii.  &  F.  S  899-903,  and  the  places  there  referred  to. 
PROFANB  SWEARING,  see  Blibphbht  and  Fbo^ akbheu. 
PUBLIC  MEETINGS,  see  DiBTDRKiHa  Meetinob. 
PUBLIC  SHOWS,  lea  Vol.  1.  f  lUK  et  aeq. 
PUBLIC  WAT,  us  Wai. 
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CHAPTER  XXXVL 

BAPE. 

§  1107.  Introdnction. 

1 108-1 1 15.  History  and  Definition. 

1 1 16, 1 1 17.  The  Man  who  commits  Rape. 

1 1 1 8, 1 1 1 9.  Woman  on  whom  committed. 

1 120, 1 1 21 .  Kind  of  Force  necesaarj. 

1 1 22-1 1 26.  Consent  which  prevents  Act  being  Rape. 

1127-1132.  Carnal  Knowledge  necessary. 

1133.  Carnal  Abuse  of  Children. 

1134-1136.  Remaining  and  Connected  Questions. 

OoDflUlt,  — for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  IL  §  947-979 ;  Dir. 
&  F.  §  903-914.  For  Statutory  Ravishings  and  Carnal  Abuse,  Stat.  Crimes,  §  478- 
499.    And  for  incidental  questions,  see  the  indexes  to  this  series  of  books. 

§  1107.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
History  and  Definition  of  the  OfiFence ;  II.  The  Man  who  commits 
the  Offence ;  III.  The  Woman  on  whom  it  is  committed ;  IV.  The 
Kind  of  Force  necessary ;  V.  The  Consent  which  will  prevent 
the  Carnal  Act  from  being  Rape;  VI.  The  Carnal  Knowledge 
necessary ;  VII.  The  Carnal  Abuse  of  Children ;  VIII.  Remain- 
ing and  Connected  Questions. 

1.     The  HUtory  and  Definition  of  the  Offence. 

§  1108.  1.  Statatee  —  Common  Zaw.  —  In  England,  rape  is 
ordinarily  regarded  as  a  statutory  offence.  So  truly  it  is  in  the 
sense  that  early  statutes  superseded  whatever  wsb  the  prior  law. 
With  us,  it  is,  at  least,  an  offence  at  the  common  law  in  the  sense 
that  the  English  statutes  were  accepted  by  the  settlers  as  of 
common-law  force. 

2.  England.  —  When  Hale  wrote,  rape,  he  tells  us,  was  a  felony 
"  by  act  of  Parliament."  And  he  adds  that  it  "  was  anciently  a 
felony,  as  appears  by  the  laws  of  Adelstane  mentioned  by  Brae- 
ton,  lib.  3,  and  was  punished  by  loss  of  life.  But  in  process  of 
time  that  punishment  seemed  too  hard  ;  but  the  truth  is,  a  se?ere 
punishment  succeeded  in  the  place  thereof,  namely,  castration 
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and  the  Iobs  of  the  eyes,  as  appears  hy  Bracton  (who  wrote  in  the 
time  of  Henry  III.),  lib.  8,  c.  28.  But  then,  though  the  offender 
was  convict  at  the  king's  suit,  the  woman  that  was  ravished,  if 
single,  might  if  she  pleased  redeem  him  from  the  execution,  if 
she  elected  him  for  her  husband,  and  the  offender  consented 
thereunto."  •    Thereupon,  — 

§1109.  WMtm.  1. — The  same  authority  informs  us  that  thus 
stood  the  law  when  the  Statute  of  Westm.  1  (3  Edw,  1,  c.  IS,  a,  d. 
1275)  was  enacted,  as  follows  :  "  The  king  prohibiteth  that  none 
do  ravish,  nor  take  away  by  force,  any  maiden  within  age  [that 
is,  under  twelve  years*],  neither  by  her  own  consent  nor  without, 
nor  any  wife  or  maiden  of  full  age,  nor  any  other  woman  against 
her  will ;  and  if  any  do,  at  his  suit  that  will  sue  within  forty 
days  the  king  shall  do  common  right ;  and  if  none  commence  his 
suit  within  forty  days,  the  king  shall  sue  ;  and  such  as  t>e  found 
culpable  shall  have  two  years'  imprisonment,  and  after  shall  fine 
at  the  king's  pleasure ;  and  if  they  have  not  whereof,  they  shall 
be  punished  by  longer  imprisonment  according  as  the  trespass  ^ 
reqnireth." 

§  1110.  iDterpretad.  —  Says  Hale:  "This  statute  gives  a  pun- 
ishment by  imprisonment  and  ransom  only,  if  attaint  at  the 
king's  suit,  and  takes  away  castration  and  putting  out  of  eyes ; 
but  it  seems,  as  to  the  suit  of  the  party,  if  commenced  within 
forty  days  it  alters  not  the  punishment  before."  *  So  that  now 
we  are  at  a  period  when  rape  was  misdemeanor,  punishable  by 
fine  and  imprisonment. 

§1111.  Wntm.  2.  —  We  are  next  to  inquire  how  rape  was 
made  a  felony,  and  what  were  its  deRned  limits.  We  have  the 
answer  in  that  part' of  the  Statute  of  Westm.  2  (13  Kdw.  1), 
c.  34,  A.  D,  1285,  which  is  as  follows:  "If  a  man  from  hence- 
forth do  raVish  a  woman  married,  maid,  or  other,  where  she  did 
not  consent  neither  before  nor  after,  be  shall  have  judgment  of 
life  and  of  member.  [This  clause  refers  particularly  to  the  now 
obsolete  semi-civil  proceeding  by  appeal.*]  And  likewise  where 
a  man  ravisheth  a  woman  married,  lady,  damsel,  or  other,  with 

'  1  Hale  P.  C.  636.  6!T.  '  Aito  the  meaning  of  theirord  "treg- 

'  2lDBt.  IBI.vhere Coke  says:  "Hera  pans"  tee  Vol.  I-  S  B^^' 
ft  shall  be  taken  tor  her  age  of  consent ;  •  1  Hale  V.  C.  637. 

that  ia,  CveWe  jears  olii,  for  that  a  her         '  For  the  entire  statnte,  lee  ante,  S  874 

age  of  ronsent  to  marriage  "    And  Me  I  (3),  note- 
Bishop  Mar.  Div.  &  8.  S  S68.  •  S  lost.  433,  434, 
TOi>U.-«  641 
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force,  although  she  consent  after,  he  ahall  haye  such  judgment 
as  before  is  said  [that  is,  of  life  and  member^]  if  he  be  attainted 
at  the  king's  suit,  and  there  the  king  shall  have  the  suit"^ 
Then,  as  to  — 

§  1112.  Carnal  AbiM.  —  It  was  by  18  Eliz.  c.  7,  §  4, ''  for  plain 
declaration  of  law"  enacted  ^^that  if  any  person  shall  unlaw- 
fully and  carnally  know  and  abuse  any  woman-child  under  the 
age  of  ten  years,  every  such  unlawful  and  carnal  knowledge  shall 
be  felony,  and  the  ofifender  thereof  being  duly  convicted  shall 
suffer  as  a  felon  without  allowance  of  clergy."  Thus  was  created 
an  offence  in  the  nature  of  rape  wherein  the  want  of  consent  was 
not  an  element. 

§  1113.  1.  Tbe  Bffeot — of  these  several  statutes  will  be  con- 
sidered in  subsequent  pai*ts  of  this  chapter.  We  are  here  ta 
inquire  how,  under  them,  rape  is  to  be  defined.  The  following  is 
in  substance  what  is  found  in  most  of  the  books :  ^  — 

2.  Common  Definition.  —  Rape  is  the  having  of  unlawful  carnal 
knowledge,  by  a  man  of  a  woman,  forcibly  and  against  her  wiU.« 
As  to  which, — 


1  Meaning  that  **  he  shall  he  attainted 
of  felony."    3  Inst.  434. 

'  Says  Coke :  "  Hereby  it  appeareth 
that  the  first  clause  is  to  be  intended  of 
the  suit  of  the  party,  this  branch  provid- 
ing expressly  for  the  suit  of  the  king ; " 
that  18,  for  the  proceeding  by  indictment 
or  information.    2  Inst  434. 

*  And  see  Vol.  I.  §  554. 

*  1.  East.  —  "Rape  is  the  unlawful 
cam^  knowledge  of  a  woman  by  force 
and  against  her  will."    1  East  F.  C.  434. 

2.  Coke,  —  in  the  second  Institute, 
gives  the  following  from  the  Mirror: 
"  Rape  is  when  a  man  hath  carnal  knowl- 
edge of  a  woman  by  force  and  against 
her  will/'  2  Inst.  180.  In  the  third  In- 
stitute :  "  Rape  is  felony  by  the  common 
Uw  [the  reader  has  seen,  in  the  text, 
that  this  is  not  quite  accurate],  declared 
by  Parliament  for  the  unlawful  and  car- 
nal knowledge  and  abuse  of  any  woman 
above  the  age  of  ten  years  against  her 
will  [see  as  to  children  between  the  ages 
of  ten  and  twelve,  post,  §  1133],  or  of  a 
woman-child  under  the  age  of  ten  years 
with  her  will,  or  against  her  will,  and  the 
offender  shall  not  have  the  benefit  of 
plergy."    3  Inst  60. 
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S.  Hale, — referring  to  the  latter  phice 
just  cited,  defines :  "  Rape  is  the  carnal 
knowledge  of  any  woman  above  the  age 
of  ten  years  against  her  will,  and  of  a 
woman-child  under  the  age  of  ten  yean 
with  or  against  her  will."  1  Hale  P.  C< 
628. 

4.  Hawkins.  —  "  It  seems  that  rape  is 
an  offence  in  having  unlawful  and  carnal 
knowledge  of  a  woman  by  force  and  against 
her  will"    1  Hawk.  P.  C.  Curw.  ed.  p.  122, 

§2. 

5.  Blaokstone.  —  Rape  is  "  the  carnal 

knowledge  of  a  woman  forcibly  and  against 
her  will."    4  Bl.  Com.  210. 

6.  BuaaelL  —  "  Rape  has  been  defined 
to  be  the  having  unlawful  and  carnal 
knowledge  of  a  woman  by  force  and 
against  her  will."  1  Ross.  Crimes,  Sd 
£ng.  ed.  675. 

7.  ••  Feloniously."  —This  word,  which 
is  proper  in  all  definitions  of  felony,  ap- 
pears not  to  have  been  employed  in  any  of 
the  ci:^rrent  definings  of  rape.  Therefore, 
not  seeing  any  occasion  for  it  special  to 
this  offence,  I  have  not  introduced  it  into 
the  definition  of  the  text 


CHAP.  ZZSTl.] 


§1116 


§  1114.  Compared  with  Sutnta. — TfaiB  definition  is  in  the  main 
in  accord  with  the  statute  —  Westm.  2^  —  which  had  created  and- 
given  limits  to  the  felon;.  But  as  to  the  mental  condition  of  the 
woman,  it  departs  from  the  statutory  terms.  Where  the  statute 
has  "  did  not  consent,"  the  espresaion  in  this  definitton  iB"againBt 
her  will ; "  and  under  various  circumstances  there  is  a  wide  dif- 
ference between  the  act  "  against  the  will,"  and  "  where,"  to  use 
the  statutory  words,  "  she  did  not  consent."  * 

§  1115.  1.  Of  the  Old  Brror,  —  the  source  is  of  little  conse- 
quence. It  may  have  arisen  from  copying  definitions  of  dates 
anterior  to  the  Statute  of  Weetm.  2,  or  from  the  accident  of 
overlooking  its  exact  words,  or  not  distinguishing  them  from  the 
differing  ones  of  the  earlier  Statute  of  Westm.  1.^  If  the  former 
supposition  is  correct,  then  the  statute,  enlarging  the  common 
law,  should  have  led  writers  to  enlarge  the  definition;  if  the 
latter,  still  the  error  remains  obvious.  Let  us,  therefore,  iMring-  - 
the  definition  to  the  statutory  terms;  thus, — 

2.  Coiraoted  Daflnltioii. — Rape  is  a  man's  ravishment  of  a 
woman,  with  force,  where  she  does  not  consent  Still  the  old 
form  may  be  well  enoagb  if  corrected  at  the  point  where,  'm> 
sense,  it  departs  from  the  statute;  as,  —  Rape  is  the  having  of 
unlawful  carnal  knowledge,  by  a  man  of  a  woman,  forcibly,  where 
she  does  not  consent.  And  the  more  recent  English  authorities  - 
sustain  this  correction  of  the  definition.* 


1  AdW,  jllll. 

>  Id  C.  c  Burte,  lOS  Mass.  376, 7  Am. 
R.  531,  the  learned  jud^  who  delivered 
the  opinion  claim*  that  the  two  exprcs' 
noDB,  "  against  her  will "  and  "  where  she 
4id  not  cotiMDt,"  eignifj  exactly  the  (mme 
tbiDg.  This  is  a  simple  qaeBtion  ol  the 
meaning  of  terms  in  the  English  lan^age. 
To  some  minds,  —  u.  for  example,  lee  a 
■ote  to  the  next  sectioD,  —  there  is  a 
marked  difference ;  if  to  others  the  sx- 
premions  appear  identical,  the  opinion  is 
one  not  nnlawfn]  for  them  to  hold.  The 
(rnsMion  does  not  aeem  to  reqqjre,  or  ad- 
nit  of,  argument. 

•  Ante,  S  1109. 

•  Reg.  f.  CampIlD,  1  Den.  C.  C.  89, 1 
Cox  C.  C-  aao,  I  Car.  &  K.  746 ;  Reg.  p. 
Rjan,  2  Cox  C.  C.  115 ;  Reg,  v.  Fletcher, 
Bell  C.  C.  63,  71.  8  Cox  C.  C.  131.  In 
the  Iagt.cite4  case,  I^rd  Campbell,  C.  J. 
said :  "  The  qaestion  is,  what  ia  the  teal 


definition  of  the  crime  nf  rape,  whether 

It  is  the  ravighing  of  a  woman  oi/ainil  her 
inill,  or  ailhout  hrr  content.  If  the  fermer 
ia  the  correct  definition,  the  crime  ia  y>t 
in  this  case  proved  ;  if  the  Intler.  it  is 
proved.  Campliu's  Case  seems  ta  me 
real);  to  nettle  what  the  proper  deSuition 
is,  and  the  decision  in  that  case  rests 
npon  the  sathority  of  an  act  of  Parlia- 
ment. The  Statate  of  Westminster  S,  c. 
M,  defines  the  crime  to  bo  where '  a  man 
do  ravish  a  woman,  married,  mud,  or 
other,  ahert  ihe  did  nal  content,  ntilktr  be- 
fore nor  after.'  (As  we  hare  seen,  ante, 
g  II II,  1 114,  this  statement  is  not  predaaly 
Rccarale.  The  consent  given  ^terwaid 
wonld  avail  the  rarisher  on  a  proceeding 
by  appeal,  bnt  not  on  an  indictment.] 
We  are  bound  by  that  definition,  and  it 
was  adopted  in  Camplin's  Case,  acted 
npon  in  Ryan's  Caaa.  and  snbeeqneDtlj 
In  a  case  before  my  brother  WiUe^  It 
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3.  Carnal  Abuse.  —  If  the  carnal  abuse  of  female  children  is  to 
be  deemed  rape,  —  and  the  question  is  merely  one  of  name,— 
then  the  definition  needs  enlarging, to  meet  also  this  case. 

4.  Our  American  Statutes  —  defining  rape  are  divided  in  form, 
some  following  the  old  and  others  the  corrected  definition  as 
above  stated,  —  matter  for  "  Statutory  Crimes."  ^ 

II.    The  Man  who  eommiU  the  Offence, 

§  1116.  Phyeioal  Capaoity.  —  Only  a  male  person  sexuallj 
capable  can  commit  rape  as  principal  of  the  first  degree,^  though 
'one  not  thus  capable  may  be  a  principal  in  the  second  degree,— 
i»  be  explained  further  on.* 

§  1117.  Fourteen  Tears.  —  By  the  English  doctrine,  a  boy 
under  fourteen  is  conclusively  presumed  incapable,  whatever  be 
the  real  fact.*  This  is  our  unwritten  law's  age  of  puberty  in 
'males,*  and  the  rule  in  rape  works  little  practical  injustice,  while 
its  conclusive  nature  prevents  those  indecent  disclosures  which 
tend  to  the  corruption  of  public  virtue.  A  part  of  our  American 
courts  adhere  to  this  rule;*  others  accept  it  only  a^ prima facUj 
and  admit  evidence  of  capability  in  fact.^  This  question  is  not  of 
a  sort  to  be  settled  by  an  appeal  to  principle.  Still  we  may 
doubt  whether  physical  capacity  in  boys  below  fourteen  is  suffi- 
ciently frequent  to  call  for  the  abolition  of  a  technical  rule  bo 
well  adapted  as  this  to  prevent  those  particular  statements  of 
indecent  things  which  wear  away  the  sense  of  the  refined,  placed, 
by  the  Maker,  in  the  human  mind  as  a  protector  of  its  virtue. 


would  be  moDstroos  to  say  that  if  a 
drunken  woman  returning  from  market 
lay  down  and  fell  asleep  by  the  roadside, 
and  a  man  by  force  had  connection  with 
her,  whilst  she  was  in  a  state  of  insen- 
sibility and  incapable  of  giving  consent, 
he  would  not  be  guilty  of  rape."  [Held 
not  to  be  rape,  in  P.  v,  Quin,  50  Barb.  128 ; 
but  held  to  be  rape  in  C.  v.  Burke,  105 
Mass.  376,  7  Am.  K.  531.]  And  Martin, 
B.  observed :  "  I  am  quite  content  to  take 
the  definition  of  rape  as  we  find  it  in  the 
statute/'  See  also,  post,  §  1120-1124  and 
notes.    Also  ante,  §  1114,  note. 

1  Stat.  Crimes,  §  480. 

3  Nugent  V,  8. 18  Ala.  521. 

s  Post,  S  H19, 1135. 
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*  Vol.  I.  §373,  554,  746  (2);  Reg.  p. 
Philips,  8  Car.  &  P.  736;  Reg.  v,  Jordan, 
9  Car.  &  P.  118;  Reg.  v.  Brimilow,  9  Car. 
&  P.  366,  2  Moody,  122;  Rex  r.  Groom- 
bridge,  7  Car.  &  P.  582. 

«  1  Bishop  Mar.  Div.  &  a  §  567-570, 
582. 

•  Vol.  I.  §  373,  746  (2) ;  WiUiamsr.S 
20  Fla.  777 ;  S.  v.  Sam,  Winst.  i.  300. 

7  Vol.  I.  §  373 ;  Wagoner  v.  S.  5  Lea, 
352,  40  Am.  R.  36;  Williams  v.  S.  U 
Ohio,  222,  45  Am.  D.  536;  Hiltabtddle 
V,  S.  35  Ohio  St.  52,  35  Am.  R.  592;  P. 
V.  Croncher,  2  Wheeler  Crim.  Cas.  42; 
P.  0.  Randolph,  2  Par.  Cr.  174.  See  S.  v. 
Handy,  4  Harring.  DeL  566. 


CHAP.  XXXTl.]  HAPE.  §  1120 

III.    The  Woman  on  wJiom  the  Offence  it  committed. 

§  1118.  Aes. — Woman's  physical  nature  is  earlier  developed 
than  man's.  Therefore  our  unwritten  lav  makes  a  girl's  age  of 
puberty  twelve,  while  a  boy's  is  fourteen.'  But  puberty  of  the 
female  is  not  essential  in  rape ;  though,  at  the  common  law,  the 
question  was  a  little  in  doubt  when  she  was  under  teu.  Plainly 
enough,  however,  the  girl  is  never  too  young,  provided  this 
ofience  is  in  fact  committed  on  her.^ 

§  1119.  1.  An  Unohasta  'Womui,  —  even  a  common  prostitute, 
may  be  tlie  victim  of  this  offence,  equally  with  one  who  is  chaste.* 
So  that,  for  example,  though  the  woman  offers  to  submit  to  the 
connection  for  teu  cents,  the  man  by  declining  to  pay  and  forcing 
her  commits  rape.*  Yet  in  matter  of  evidence,  waut  of  chastity 
may,  within  recognized  limits,  be  shown  as  rendering  it  more 
probable  that  she  consented.*    But  — 

2.  A  Hiwband  —  does  not  ttecome  guilty  of  rape  by  forcing 
his  wife  to  his  own  embraces ;  though,  if  he  is  present  abetting 
another  man  who  forces  her,  he  does." 

IV.    The  Kind  of  Force  neeeeeary. 
§1120.  1.  Foroo, —  actual  or  constructive,  is  indispensable  in 
rape.'    But  — 

2.  CompUoatfld  witli  Consent.  —  This  question  Complicates  itself 
with  that  of  the  consent  which  prevents  the  act  from  being  rape. 
ThuB,— 

3.  Fraud.  —  We  shall  see  under  our  next  sub-title  that  the 
woman's  consent  to  tlie  connection  protects  the  man  on  a  charge 
of  rape,  even  though  he  obtained  it  by  fraud.     Now,  were  the 

1  1  Bishop  Hai.  Dir.  &  S.  {  667-G70,  •  I  Hawk.  P.  C.  Cnrw.  ed.  p.  122,  %  7 ; 

!>83.  Pleaiaatv.Sie  Ark.6S4;  Kex  v.  Barker, 

*  I  Halfl  P.  C.  6.W,  631 :  Rex  t>.  Bruier,  3  Car.  &  F.  Se9  ;  PleMaot  v.  S.  S  Eng. 

I    LsMch,   199,  1    Eut  P.  C.  43S,  1  Gab.  360;  Wright  D.  S.  4  Unmph.  194;  Hig- 

Crim.  Law,  %33,  4  Bl.  Com.  214  ;  Reg.  o.  gim  b.  P.  1  Hon,  307. 

Neftle,  1  Cm.  &  K.  591,  1  Den.  C.  C.  36;  '  S.  i'.  Long,  93  N.  C.  642. 

1  Hawk.  P.  C.  Cnrw.  ed.  p.  1 22,  j  4  ;  Haya  *  Crim.  Pro.  II.  $  96^  966 ;  Woods  v. 

V.  P.  1  Hill,  N.  V.  351  ;  Stephen  u.  S.  11  P.  SS  N.  Y.  615,  14  Am.  R.  309;  Reg.  t>. 

Ga.  325 ;  Reg.  v.  Reuden,  4  Fott.  &  F.  Hollett,  9  Car.  k  P.  718. 

76.     See  Stat.  Crimea.  %-l\\;  Sydney  v.  *    «  1  Hale  P.  C.  639.    See  ante, $  1116, 

S.  3  Humph.  478.     Uoiler  the  differing  lUT;    post,  j  1135. 

forma  of  our  alMatcs,  thit  qneetiou  may  be  '  McNair  c.  S.  S3  Ala.  453 ;  Hills  v.  S. 

theooe  wayorthentheraccordioetotheit  62  Ind.  I8T;  HcQnirk  o.  a  84  Ala.  435,  S 

temiH.    And  seaPiieU  v.  8.  S5  Wig.  364;  Am.  81381. 
Blackbarn  v.  S,  33  Ohio  Bt.  lOS;  Slat. 
Crime*,  S  487. 
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law  not  so,  but  were  such  consent  void  as  consent^  still,  where 
it  exists,  there  is  probably  not  the  force  which  is  au  ingredient 
in  rape.^    Yet  — 

4.  Foroe  involved  in  Aot  —  Wherever  there  is  a  carnal  con- 
nection and  no  consent  in  fact,  fraudulently  obtained  or  other- 
wise, there  is  in  the  act  itself  all  ik^  force  which  the  law  demands 
as  an  element  in  this  crime.^    For  example,  — 

§  1121.  1.  'Woman  idiotio. — A  woman  with  less  intellect  than 
is  required  to  make  a  contract  may  so  consent  to  a  carnal  con- 
nection that  it  will  not  be  rape.^  But  where  the  idiocy  is  so  pro- 
found as  absolutely  to  incapacitate  her  to  consent  or  dissent,  the 
man  who  penetrates  her,  not  supposing  he  has  her  consent,  com- 
mits this  crime.^  If  more  of  force  were  required  than  is  involyed 
in  the  carnal  act,  this  could  not  be  so.    Again,  — 

2.  Unoonsoioiis  from  Drink.  —  ^^  If,"  said  a  learned  judge  to  a 
jury,  the  woman  ^*  was  in  a  state  of  unconsciousness  at  the  time 
the  connection  took  place,  whether  it  was  produced  by  the  act  of 
the  prisoner  or  by  any  act  of  her  own,  any  one  having  conneo- 
tion  with  her  would  be  guilty  of  rape."  In  such  case,  "  the  law 
assumes  that  the  connection  took  place  without  her  consent,  and 
the  prisoner  is  guilty  of  the  crime  charged."  ^  An  illustration  of 
this  occurs  where  she  is  so  drunk  as  not  to  know  what  is  done.^ 


y.    The  ConseM  which  will  prevent  the  Oartkol  Act  from  being 

Ildpe. 

§  1122.  1.  How  the  Authorities.  —  Most  of  the  cases  under  this 
head  occurred  when  it  was  assumed  that  the  carnal  act  must  be 


1  And  see  Kelly  ».  C.  1  Grant,  Pa.  484 ; 
Lewis  V.  S. SO  Ala.  94,  68  Am.  D.  llS ;  P. 
V.  Royal,  53  Cal.  62 ;  McNair  v.  S.  53  Ala. 
453 ;  S.  V.  Riggs,  1  Houst  Crim.  120;  and 
various  cases  cited  post,  §  1122-1124. 

«  Reg.  V.  Flattery,  2  Q.  B.  D.  410, 13 
Cox  C.  C.  888  ;  Pomeroy  v,  S.  94  Ind.  96, 
48  Am.  R.  146 ;  McQuirk  v.  S.  84  Ala. 
435,  5  Am.  St.  381.  In  the  words  of  May, 
C.  J.  in  the  Irish  Court,  "  *  forcibly  '  doe^ 
not  mean  violently,  but  with  that  descrip- 
tion of  force  which  must  be  exercised  in 
order  to  accomplish  the  act ;  for  there  is 
no  doubt  that  unlawful  connection  with  a 
woman  in  a  state  of  unconsciousness,  pro- 
duced by  profound  sleep,  stupor,  or  other- 
wise, if  the  man  knows  that  the  woman  is 
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in  such  a  state,  amounts  to  a  rape."    Reg. 
9.  Dee,  15  Cox  C.  C.  579,  585. 

>  Poet,  §  1123 ;  Reg.  v,  Fletcher,  L«w 
Rep.  1  C.  C.  39 ;  Bloodworth  v.  S.  6  Bax. 
614,  32  Am.  R.  546;  S.  v.  Atherton,  50 
Iowa,  189,  191,  32  Am.  R.  134. 

*  S.  V.  Tarr,  28  Iowa,  397 ;  Reg.  v,  Btue- 
ratt,  Law  Rep.  2  C.  C.  81, 12  Cox  O.  C.  498 ; 
Reg.  V.  Fletcher,  BeU  C.  C.  63 ;  Reg.  v 
Connolly,  26  U.  C.  Q.  B.  317 ;  McQuirk  v. 
S.  84  Ala.  435,  5  Am.  St.  381 ;  Rodriguiz 
V.  S.  20  Tex.  Ap.  542.  See  poet,  §  1122^ 
1124  and  note ;  Reg.  v.  Ryan,  2  Cox  C.  C. 
115;  Baldwin  v.  Si  15  Tex.  Ap.  275. 

*  Reg.  V.  Ryan,  supra. 

*  C.  &.  Burke,  105  Mass.  376,  7  Am.  R. 
531;  ante,!  1115  (2),  note. 
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"  against  the  will "  of  the  woman,  instead  of  simply  "  without  her 
consent/'  ^  Hence,  in  some  instances,  it  has  been  adjudged  not 
rape  where  the  contrary  would  have  been  held  if  the  amended 
definition  had  been  in  the  mind  of  the  court.  But  we  cannot 
absolutely  reject  all  these  mistaken  authorities.  Moreover,  in 
many  of  our  States,  the  statutes  define  rape  in  the  terms  of  the 
old  definition.^ 

2.  "wm  oTeroome  by  Fraud.  —  Where  the  woman  consents  in 
fact  to  the  connection,  it  is  not  rape  in  the  man  though  he  ob- 
tained her  consent  by  persuasion  or  even  by  fraud  .•    Thus, — 

3.  Triok  of  Medioal  t^aotltioner.  —  If  a  physician  tells  a  woman 
that  copulation  is  necessary  in  the  treatment  of  her  case,  and  she 
consents  through  faith  in  his  representation,  it  is  not  rape. 
Though  her  consent  was  obtained  by  fraud,  still  she  consented.^ 
But  if  she  consents  to  a  surgical  operation,  and  he  has  connection 
while  she  thinks  he  is  performing  it,  this  is  rape.^    Again,  — 

4.  Personating  Hoaband.  —  A  man  who  gets  into  bed  with  a 
married  woman,  meaning  she  shall  mistake  him  tor  her  husband, 
does  not,  our  authorities  hold,  commit  rape  when  under  this  mis- 
apprehension she  admits  him  to  connection.^  But  if  she  is  asleep, 
and  he  knows  it,  she  can  give  no  consent;  then  a  connection 
with  her,  thus  unconscious,  will  be  rape  within  a  principle  above 
stated.^  The  English  courts  have  never  seemed  quite  satisfied 
with  this  doctrine  that  it  is  not  rape  for  a  man  to  defile  a  woman 
who,  tricked  by  him,  consents  to  submit,  not  to  him,  but  to  her 
husband;  and  there  has  been  a  dissenting  minority.  The  full 
Irish  Court  refused  to  follow  the  doctrine,  and  adjudged  the  act 


1  Ante,§  1114,1115. 

s  Ante,  §  1115(4). 

>  S.  i;.  Bnrgdorf ,  53  Mo.  65 ;  Clark  v. 
8.  30  Tex.  448;  Walter  v.  P.  50  Barb. 
144;  TerrttOTj  v.  Potter,  1  Ariz.  421. 

«  Don  Moran  v.  P.  25  Mich.  356 ;  Wal- 
ter V.  V.  50  Barb.  144.    See  ante,  §  36. 

«  Beg.  V.  Flatterj,  2  Q.  B.  D.  410; 
Pomerojr  v,  S.  94  Ind.  96,  48  Am.  R.  146. 

*  Keg.  V.  Clarke,  Dean.  397,  18  Jar. 
1059,  29  Eng.  L.  &  £q.  542 ;  Bex  v.  Jack- 
son, Bass.  &  By.  487 ;  Beg.  v,  Williams,  8 
Car.  &  P.'  286 ;  Beg.  v.  Saanders,  8  Car. 
&  P.  265 ;  Beg.  r.  Barrow,  Law  Bep.  1 
C.  C.  156  (questioned  in  Beg.  v.  Flattery, 
snpra);  Beg.  u.  Francis,  13  U.  C.  Q.  B. 
116;  Wyatt  v.  S.  2  Swan,  Tenn.  394; 


Lewis  V.  S.  30  Ala.  54,  68  Am.  D.  113. 
And  see  SalHvaot  v.  8.  3  Eng.  400;  C. 
V.  Fields,  4  Leigh,  648;  P.  v.  Bartow, 
1  Wheeler  Crim.  Cas.  378.  But  see  S. 
V.  Shepard,  7  Conn.  54;  Anonymous,  1 
Wheeler  Crim.  Cas.  381,  note.  As  to 
the  Scotch  law,  see  Fraser^s  Case,  Arkley, 
329 ;  Beg.  v.  Sweenie,  8  Cox  C.  C.  223. 

7  Ante,  f  1121  (2) ;  Beg.  v.  Mayers,  12 
Cox  C.  C.  311,  4  Eng.  Bep.  559 ;  Beg.  v. 
Young,  14  Cox  C.  C.  114 ;  Harvey  v.  S. 
53  Ark.  425,  22  Am.  St.  229.  This  dis- 
tinction has  not  always  been  in  the  mind 
of  the  court,  as  see  cases  in  last  note,  and 
Beg.  V.  Lock,  Law  Bep.  2  C.  C.  10, 12  Cox 
C.  C.  244. 
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to  be  rape.^  This  was  in  1884.  In  1885,  it  was  by  Pai*liameut 
declared  to  be  rape  when  thus  a  man  ^^  induces  a  married  woman 
to  permit  him  to  have  connection  with  her  by  personating  her 
husband."  ^  Obviously;  in  reason,  this  sort  of  case  is  not  within 
the  principle  that  the  woman's  consent,  however  fraudulently 
obtained,  will  prevent  the  carnal  act  being  rape ;  for  her  consent 
was  to  a  marital  connection,  not  to  the  adulterous  one  which  was 
forced  upon  her. 

5.  ResiBtanoe  by  'Woman.  —  While  thus  there  may  be  rape  of 
a  woman  who  does  not  resist,  one  in  the  normal  condition,  awake, 
mentally  competent,  and  not  in  fear,  will  oppose  with  a  vehe- 
mence and  by  measures  varying  with  her  special  nature  and  the 
particular  circumstances,  this  greatest  of  all  outrages,  unless  she 
mentally  consents.  So  that  though  in  words  she  objects,  if  she 
makes  no  outcry  and  no  resistance,  she  by  her  conduct  consents, 
and  there  is  no  rape.^  In  just  principle,  it  is  believed  that  the 
extent  and  form  of  the  resistance  should  in  each  case  be  shown 
to  the  jury,  who,  weighing  this  evidence  with  the  rest,  will  find 
as  of  fact  whether  or  not  the  woman  consented.  But  the  ques- 
tion seems  commonly  to  be  treated  by  the  courts  as  of  law,  and 
they  often  lay  it  down  that  the  resistance  must  be  to  the  exteut 
of  the  woman's  ability.*  Some  of  the  cases,  both  old  and  mod- 
ern, are  quite  too  favorable  to  the  ravishers  of  female  virtue. 
Thus,  where  a  man  locked  his  servant  girl  of  fourteen  in  a  barn 
and  had  connection  with  her,  a  verdict  for  rape  was  set  aside 
because  the  judge  at  the  trial  refused  to  direct  the  jury  that  to 
convict  they  must  be  satisfied  she  ^'  resisted  the  defendant  to  the 
extent  of  her  ability,"  though  he  did  tell  them  that  "the  act 
must  have  been  done  by  force  and  against  her  will  and  resist- 
ance." Said  the  learned  judge  in  the  Court  of  Appeals :  "  The 
resistance  must  be  up  to  the  point  of  being  overpowered  by  actual 
force,  or  of  inability  from  loss  of  strength  longer  to  resist,  or 
from  the  number  of  persons  attacking  resistance  must  be  dan- 
gerous or  absolutely  useless,  or  there  must  be  dread  or  fear 
of  death."*    Various  other  cases  state  that  the  woman's  will 

1  Keg.  V.  Dee,  15  Cox  C.  C.  579.  son  v.  S.  11   Neb.  276,  38  Am.  R.  366; 

^  48  &  49  Vict.  c.  69,  §  4.  Mathews  o.  S.  19  Neb.  330. 

8  Reynolds  v.  P.  41    How.  Pr.  179;          «  P.  v.  Dohring.  59  N.  Y.  374,  382,  17 

Brown  v.  C.  82  Va.  653.  Am.  R.  349,  opinion  by  Folger,  J.    An 

*  Anderson  v.  S.  104  Ind.  467;  Ole-    instractioxi  that  the  woman  most  make 
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must  oppose  the  act,  and  that  any  inclination  favoring  it  is  fatal 
to  the  prosecution.'  The  latter  te^m9  are  not  under  the  ordinary 
facts  repugnant  to  good  doctrine.  And  the  stronger  ones  just 
quoted  might  not  be  very  objectionable  in  a  barbarous  age ;  but, 
in  our  age,  to  compel  a  frail  woman,  or  girl  of  fourteen,  to  aban- 
don her  reason,  and  measure  all  her  strength  with  a  robust  man, 
knowing'the  effect  will  he  to  make  her  present  deplorable  con- 
dition the  more  wretched,  yet  not  to  preserve  her  virtue,  on  pain 
of  being  otherwise  deemed  a  prostitute  instead  of  the  victim  of 
an  outrage,  —  is  asking  too  much  of  virtue  and  giving  loo  much 
to  vice.  The  text  of  the  law,  we  have  seen,'-'  and,  it  is  believed, 
the  better  judicial  doctrine,  requires  only  that  the  case  shall  be 
one  in  which  the  woman  "  did  not  consent."  ^  Her  reaistanco 
must  not  be  a  mere  pretence,  but  in  good  faith* 

6.  Consent  dnxliig  Part  of  Act -^- RemiBsion.  —  We  have  inti- 
mations that  a  consent  given  during  any  part  of  the  intercourse 
will  prevent  it«  being  rape.*  And  certainly  a  consent  after  the 
assault,  before  the  penetration,  will  have  this  effect."  But  as  to 
the  other  question,  the  true  view  is  believed  to  be  that  when  tho 
offence  has  been  made  complete  by  penetration^  no  remission  by 
the  woman  or  consent  from  her,  however  quickly  following,  can 
avail  the  man.^  And  the  Statute  of  Westm.  2  is  express,  that 
the  liability  to  punishmeDt  shall  remain  "  although  she  consent 
after."  * 


\^ 


irhat  uenii  to  her  ererj  arnilable  en- 
deavor to  prevent  the  ravishineiit  would 
be  nnobjectionable  in  legal  principle.  If 
she  did  not  in  fact  consent,  she  would  do 
thii.  But  if  her  refasal  to  consent  iras 
honest,  and  she  was  in  "dead  enrnegt" 
therein.  Hhe  nii);ht  resort  to  remODStrance, 
to  promises,  or  to  a  variety  of  other  means, 
rather  than  to  an  expeoiliture  of  physical 
strength  which  she  knew  would  be  n>eleM. 
And  i«e  Anstine  v.  P.  110  111.  24S.  some- 
what  to  thi<i  effect.  And  with  the  Hrsl- 
citad  rase  compare  the  later  New  York 
one,  nnder  the  Pena?  Code,  of  P.  u.  Con- 
■or.  12fiN.  Y,  27B. 

1  Heg.  u.  Hallett,  9  Car.  &  P.  74B;  S- 
r.  Murphy,  6  Ala.  765,  41  Am.  D.  79 ; 
PleaKant  i>.  S.  8  Eng.  360;  Woodin  it.  P. 
I  Par.  Or,  464  ;  P.  v.  Morrison,  1  Par.  Cf. 
6i5.  fiM :  Pollard  v.  S.  2  Iowa,  567.  And 
see  Charles  v.  S,  6  Eug.  389 ;  Strang  v.  P. 


S4  Mich.  I ;   Don  Moran  a.  P.  aS  Mich. 
a.')6,   \2  Am.  K.  'i&S. 

>  AoLe,  §1111;  Keg.  u.  Junes,  4  I^w 
McDonald,  "" 


lliL< 


«.  Cro 


.,  79 


I).  519;  Crockett  v.  S.  49  Ga.  185; 
S.  t'.  Shields,  45  Conn.  2h6. 

"  And  Boe  Bftilev  p.  C.  BS  Va.  107. 

*  Keg.  i>.  Rodlaud,  4  Post.  &  F.  493. 

«  C.  1'.  McDouftld,  Buprn;  Brown  n.  P. 
Sfi  Mifh.  303;  8.  e.  Ward,  7.1  Iowa.  B32 ; 
Whiltaker  n.  S.  50  Wis.  518,  36  Am.  It. 
8.56.  See  Reg.  e.  Page,  2  Cox  C.  C.  133 ; 
S.  c.  McCaffrey,  63  Iowa,  479. 

Reg.  V.  Hullett,  9  Car.  4  P.  748, 


I  I'oi 


1 1.12. 


"  Vol.  I.  S  733  (1  );  C.  V.  Skttery,  147 
L*9,  423.  S.  D.  Bagan,  41  Minn.'aSS. 
"  Ante,  g  1111,     And  see  post,  S  It 39, 
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§  1123.  Woman  non  CompoB.  —  We  have  seen  ^  that  a  copula- 
tion with  a  woman  known  to  be  mentally  incapable  of  giving 
even  an  imperfect  consent  is  rape.'  But  a  non  compos  whose 
infirmity  is  less  profound  may  consent.^  And  if  the  general 
capacity  to  consent  exists,  it  must  in  some  way  appear  that  in  the 
particular  instance  she  did  not  consent,  or  the  connection  with 
her  will  not  be  rape.^  Still,  the  circumstances  of  the  case  will 
have  their  influence,  and  the  want  of  consent  may  sufficiently 
appear  from  the  nature  and  extent  of  the  idiocy  itself.^  As  to 
what  is  a  consent  by  a  woman  of  weak  mind  or  idiotic,  in  reason, 
it  must  be  a  yielding  of  the  will,  not  simply  of  the  animal 
instincts,  the  same  as  in  the  case  of  any  other  female.  But  there 
is  probably  no  decision  to  this  exact  proposition ;  and  some  cases 
indicate  that  the  concurrence  of  the  woman's  mere  animal 
passions  will  prevent  the  act  being  rape.® 

§  1124.  1.  Toong  Olrl.  —  If  the  girl  is  very  young,^  and  not 
enlightened  on  the  question,  the  judge  and  jury  will  demand  less 
clear  opposition  than  in  the  case  of  an  older  and  intelligent 
female,  or  even  convict  where  there  was  no  apparent  oppo- 
sition.®   So,  — 

2.  Making  Dnmk.  —  A  man  who  gave  a  girl  of  thirteen  liquor 
to  excite  her,  and  on  her  becoming  drunk  violated  her  while 
insensible  to  what  he  did,  was  held  to  have  committed  rape.^ 
But,  we  have  seen,^^  this  case  does  not  extend  to  the  verge  of  the 


^  Ante,  §  1121  As  to  how,  under  the 
Texas  statute,  see  Rodriguiz  o.  S  20  Tex. 
Ap  542 ;  Baldwin  v  S  15  Tex.  Ap.  275. 

*  Vol.  I.  §  261  ;  Rex  o  Ryan,  2  Cox 
C.  C.  115 ;  S.v.  Crow,  10  West,  Law  Jour. 
501. 

«  Reg.  V.  Pressy,  10  Cox  C.  0. 635 ;  Reg. 
i;  Ryan,  2  Cox  C.  C.  115 

«  Reg  V.  Fletcher,  Law  Rep  I  C  C  39. 

*  S.  V.  Tarr,  28  Iowa,  397 ;  Reg  v.  Con- 
nolly, 26  U.  C.  Q.  B.  317 ;  Reg.  v  Barratt, 
Law  Rep.  2  C.  C.  81,  12  Cox  C  C  498; 
Reg.  V.  Ryan,  2  Cox  C.  C  115.  And  see 
Reg  V.  Pressy,  10  Cox  C.  C  635. 

®  Reg  V.  Fletcher,  Law  Rep.  I  C.  C. 
39 ;  Reg.  v.  Fletcher,  Bell  C.  C.  63  ;  Reg. 
V  Connolly,  26  U.  C  Q.  B.  317;  Mc- 
Namara's  Case  (Scotch),  Arkley,  521, 
524.  And  see  Reg.  v,  Ryan,  supra. 
Where,  in  Michigan,  the  woman  was  of 
mature  years,  of  good  size  and  strength, 
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yet  in  a  state  of  dementia,  —  not  idiotic, 
but  approaching  toward  it,  —  and  the 
man  used  no  fraud  or  force,  it  was  ad- 
judged not  rape.  Croswell  v.F.  13  Mich. 
427.  See  S.  v.  Atherton,  50  Iowa,  189,  S2 
Am  R.  134. 

^  Not  now  speaking  of  carnal  abuse, 
post,  §  1133. 

>  Reg.  V.  Case,  Temp.  &  M.  318,  I 
Den.  C.  C.  580,  4  New  Sess.  Cas.  347,  14 
Jnr.  489, 19  Law  J  w  s  M.  C  174,  1  Eng. 
L.  &  Eq.  544 ;  Stephen  v.  S.  11  Ga.  225 ; 
P.  V.  Special  Sessions,  18  Hun,  330,  S.  v. 
Cross,  12  Iowa,  66,  79  Am.  D.  519 ,  Reg 
t;  Jones,  4  Law  Times,  n  b.  154.  And 
see  Reg.  v.  Day,  9  Car.  &  P.  722  ;  Reg.  v. 
Lock  Law  Rep.  2  C.  C.  10,  12  Cox  C.  C. 
244 ;  Reg.  v.  Page,  2  Cox  C  C.  133. 

9  Reg  V.  Camplin,  1  Den.  C.  C.  89, 1 
Car.  &  K.  746. 

^0  Ante,  §  1121  (2). 


CHAP.  XXXVI.] 


BAPE. 


§1126 


law;  it  would  be  equally  rape  though  she  had  been  of  mature 
years,  and  he  had  not  administered  the  liquor. 

§  1125.  1.  Force  ezcittng  Fear -<^  is  distinguishable  from  fraud.^ 
So  that  a  consent  from  fear  of  personal  violence  is  void;  and 
though  a  man  lays  no  hands  on  a  woman,  yet  if  by  an  array  of 
physical  force  he  so  overpowers  her  that  she  dares  not  resist,  his 
carnal  intercourse  with  her  is  rape.^    Likewise,  — 

2.  Violence,  —  inflicted  by  the  man  on  the  woman,  producing 
unconsciousness,  or  overcoming  her  mind  by  fright,  will  render 
his  carnal  act  rape  though  she  makes  no  resistance.' 

§  1126.  Ether  or  Chloroform,  —  administered  to  a  woman  and 
overcoming  her  mental  and  physical  nature,  will  in  reason  have 
a  like  effect  in  law  with  intoxicating  liquor.  The  authorities 
on  this  question  are  not  numerous,  but  we  have  two  cases  of 
considerable  interest, — the  one,  where  ether  was  charged  to  have 
been  employed,  occurring  in  Pennsylvania,  and  the  other,  an  Ohio 
case,  where  the  alleged  agent  was  chloroform.^  It  is  doubtless 
sound  legal  doctrine,  and  is  not  denied,  that  as  laid  down  by 
Lawrence,  J.  in  the  Ohio  case,'^  where  a  woman  has  chloroform, 
for  example,  given  her  by  a  man  to  bring  about  with  her  a  carnal 
intercourse  to  which  she  would  not  otherwise  consent,  then,  if 
she  ^^  had  the  capacity  to  hear,  feel,  and  remember,  and  a  capacity 
to  speak  and  forcibly  resist,  but  the  inclination  to  do  so  was  lost, 
the  will  overcome  by  the  action  of  chloroform,  either  operating 
upon  the  will  faculty,  or  the  judgment  and  reflective  faculties  (or 
sexual  emotions),  so  that  the  mind  was  thereby  incapable  of 
fairly  comprehending  the  nature  and  consequences  of  sexual 
intercourse,  and  the  defendant,  knowing  these  facts,  had  unlawful 
carnal  knowledge  of  her,  forcibly,  that  would  be  rape.  And  it 
would,  in  such  a  case,  be  wholly  immaterial  whether  the  entire 
mind  was  disordered  and  overthrown,  or  only  such  faculties 
thereof  as  are  rendered  incapable  of  having  just  conceptions,  and 


1  Ante,  {11^2(2). 

2  Pleasant  p  S-  8  Eng.  360 ;  Heg  v. 
HaUett,  9  Car.  &  P.  748 ,  Reg  v  Day,  9 
Car.  &  P  722 ;  Reg  v.  Jones,  4  Law  Times, 
ir.  8.  154;  S.  V.  Rnth,  21  Kan.  583,  590; 
Norris  V.  S.  87  Ala.  85.  In  Wright  v.  S. 
4  Humph.  194,  the  following  instruction 
to  the  jury  was  held  to  he  correct  in  all 
its  parts  .  ''  It  is  no  difference  if  the  per- 
son abused  consented  through  fear,  or 


that  she  was  a  common  prostitute,  or  that 
she  assented  after  the  fact,  or  that  she  was 
taken  first  with  her  own  consent,  if  she 
were  afterward  forced  against  her  will." 

«  S.  V.  Reid,  39  Minn.  277 ;  S. ».  Cun- 
ningham, 100  Mo.  382. 

4  Whart.  &  Stil.  Med.  Jur.  2d  ed. 
§  443,  459. 

^  S.  i;.  Green,  lb.  §  459. 
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drawing  therefrom  correct  conclusions  in  relation  to  the  alleged 


rape 


» 


YI.    The  Carnal  Knowledge  neceasartf. 

§1127.  1.  Defined.  —  There  must  be  penetration;  there  need 
not  be  emission.     More  minutely  and  historically,  — 

2.  BmiBAlon  —  (Sodomy  and  Rape).  —  The  decisions  as  to 
whether  or  not  emission  is  essential  in  rape  have  not  been  uni- 
form. Hale  deems  it  not  necessary ;  ^  and  there  appears  to  have 
been  no  contrary  adjudication  at  the  date  of  his  writings.  But 
Coke  had  said  that  emission  is  essential  in  sodomy,  so  decided 
^'  in  the  case  of  Stafford,  who  was  attainted  in  the  King's  Bench 
and  executed ; "  '  adding,  yet  whether  or  not  as  expressing  his  own 
opinion  may  be  uncertain :  ^^  In  rape  there  ought  to  be  penetration 
and  emission  of  seed."'  But  though  writers  generally  assume 
that  rape  and  sodomy  stand  on  common  ground,  reflection  may 
suggest  differences.  In  a  subsequent  case,  the  English  judges 
were  divided  as  to  whether  emission  is  essential  even  in  sodomy.^ 

§  1128.    1.    Barly   Bngliah    Deoisions    on   Bmlasion.  —  East   has 

stated  at  length  the  authorities  on  this  question  down  to  the  time 
he  wrote;  we  need  not  restate  them.^  His  conclusion  appears 
just,  that  until  Hill's  Case  was  decided  in  1781,  long  after  the 
settlement  of  this  country,  the  current  of  authority  was  clear 
agaiiist  its  necessity.®    Hence, — 

2.  Onr  Common  Law  —  f oUows  the  English  as  it  stood  before, 
not  after.  Hill's  Case. 

8.  Later  Bnglish  Deoiaiona.  —  In  this  Hill's  Case,  the  majority 
of  the  judges  held  emission  indispensable,  ^^  on  the  ground  that 
carnal  knowledge,  which  they  considered  could  not  exist  without 
emission,  was  necessary  to  the  consummation  of  the  offence. 
The  others  denied  that  definition ;  and  also  observed  that  carnal 


1  1  Hale  p.  C.  628. 

3  Stafford*8  Case,  cited  12  Co.  37. 

*  Case  of  Buggery,  12  Co.  36,  37.  In 
3  Inst.  59,  Coke  states  that  penetration  is 
necessary  both  in  sodomy  and  rape, — emis- 
sion alone  not  being  enough.  He  is  at 
this  place  silent  as  to  whether  there  must 
be  emission.  Therefore  some  have  in- 
ferred that  he  did  not  himself  yield  to 
the  doctrine  in  the  report. 

«  Duffin's  Case,  1  East  P.  C.  437.  And 
see,  as  to  sodomy,  post,  §  1131. 

&  1  East  P.  C.  436-440. 
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^  So,  in  the  Scotch  case  of  Kobertson, 
1  Swinton,  93,  104,  stated  post,  §  1130, 
Lord  Moncreiff  said  :  "  When  we  look 
at  the  English  law,  there  is  no  doabt  that 
there  was  a  period  when  a  majority  of 
the  judges  gave  a  contrary  decision  [that 
is,  decided  emission  to  be  necessary]; 
some  of  the  ablest  men  that  ever  sat  on 
the  bench  dissenting.  But  when  tve  look 
back  to  Coke  and  Hale,  we  see  that  the 
old  law  of  England  was  different.  And 
the  new  act  restores  it  to  what  it  was  in 
their  times." 


CHAP.  XXXVI.]  RAPE.  §  1131 

knowledge  was  not  necessary  to  be  laid  in  the  indictment,  but 
only  that  the  defendant  ravished  the  party."  ^    Still, — 

4.  In  the  Proofs,  —  by  all  opinions,  emission  is  prima  facie 
presumed  from  penetration ;  ^  the  cases  which  raised  the  question 
of  emission  were  those  wherein  this  presumption  was  rebutted. 

§  1129.    1.    Later    Bnglish    Legislation.  —  In    1828,   it    was    by 

9  Geo.  4,  c.  81,  §  18,  enacted  that  in  "  the  crimes  of  buggery  and 
rape,  and  of  carnally  abusing  girls,"  it  shall  not  be  necessary  ^^  to 
prove  the  actual  emission  of  seed  in  order  to  constitute  a  carnal 
knowledge,  but  the  carnal  knowledge  shall  be  deemed  complete 
upon  proof  of  penetration  only."  *  The  later  Statute  of  24  &  26 
Vict.  c.  100,  §  63,  is  to  the  same  effect ;  and  the  law  was  not 
changed  by  48  &  49  Vict  c.  69,  §  4.-* 

2.  Interpreted.  —  It  was  once  doubted  whether  the  effect  of  the 
above  9  Geo.  4,  c.  31,  was  not  to  make  penetration  simply  prima 
facie  evidence  ;  *  but  the  construction,  was  afterward  settled  that 
it  renders  emission  unnecessary  to  the  constitution  of  the 
offence.^ 

§1130.  1.  In  Scotland,  —  this  question  of  emission  arising, 
the  judges  held  unanimously  and  forcibly  that  penetration  alone 
is  enough.  Said  Lord  Mackenzie :  ^^  What  is  the  essence  of  the 
crime  ?  Dishonor  by  violence,  —  not  the  danger  of  impregnation, 
as  to  which  no  question  is  ever  asked.  Is  a  woman  dishonored 
or  not,  by  a  forcible  entry  of  her  person  ?  This  has  never  been 
doubted  in  any  country  of  Europe."  And  further  on  he  adds: 
^'  I  cannot  see  why  there  must  be  emission,  if  impregnation  is 
not  necessary.  It  adds  nothing  to  the  wickedness,  —  or  to  the 
injury."  * 

2.  Impregnation.  —  That  the  danger  of  offspring  did  not  enter 
into  the  old  idea  of  this  crime  appears  in  the  exploded  notion  ^ 
that  impregnation  shows  such  consent  by  the  woman  as  prevents 
the  intercourse  from  being  rape.^ 

§  1131.  American  Doctrine  as  to  Xhnission.  —  We  have  seen 
that  in  principle  our  common  law  on  this  question  is  the  law  of 

1  Hiirs  Caa^,  1  East  P.  C.  439 ;  g.  p.  P.  297 ;   Brook's  Case,  2    Lewin,  267 ; 

Kax  r.  Borrows,  Rass.  &  Rj.  519.  Reg.  v.  Allen,  9  Car.  &  P.  31 ;  Rex  v. 

*  1  East  P.  C.  440.  Jennings,  4  Car.  &  P.  249^  1  Lewin,  93 ; 
>  1  Rnss.  Crimes,  3d  Eng.  ed.  682.  Rex  v.  Cozins,  6  Car.  &  P.  351. 

*  Reg.  V,  Marsden,  1891,  2  Q.  B.  149.  ''  Robertson's  Case,  I  Swinton,  93. 

*  That  it  did  not,  see  Rex  v.  RosseU,  I  *  1  Hawk.  P.  C.  Carw.  ed.  p.  122,  §  8. 
Moodj  &  R.  122.  *  And  see  the  reasoning  in  Pennsyl- 

*  Bex  0.  Cox,  1  Moody,  337,  5  Car.  &    vania  v.  Snllivan,  Addison,  143. 
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England  as  existing  while  emission  was  there  unnecessary.^ 
Our  decisions  on  the  question  are  not  numerous.  One  case 
leaves  it  doubtful;^  one  holds  this  ingredient  not  required  in 
sodomy ;  ^  most  of  them  decide  that  it  is  unnecessary  in  rape.**  In 
North  Carolina,  emission  was  adjudged  to  be  essential  in  the 
offence  of  carnally  abusing  a  girl  under  the  age  of  ten  years  ;^ 
but  a  statute  promptly  corrected  the  error,  and  made  this  ele- 
ment unimportant.^  The  Ohio  Courts  on  little  or  no  considera- 
tion, held  emission  to  be  essential,^  and  afterward  affirmed  the 
doctrine  on  the  ground  of  stare  decisis  ;  but  intimated  that  if  the 
question  were  new,  the  decision  would  be  the  other  way.^ 

§  1132.  Pe&etratloii,  —  the  authorities  agree,  is  necessary.* 
Even  emission,  without  it,  is  not  enough.^^  In  the  Scotch  case 
above  referred  to,  Lord  Meadowbank  said :  ^^  I  am  of  opinion  that 
to  constitute  the  crime  of  rape,  it  is  sufficient  that  there  be  full 
penetration ;  for  in  grown  women  it  is  necessary  that  the  pene- 
tration hefull^  —  otherwise  it  is  eonatus.^^ "  But  the  English  and 
American  courts  hold  that  nothing  more  than  res  in  re^  without 
regard  to  extent,  is  required.^^  Eveii,  as  now  settled  in  England, 
the  fact  of  the  hymen  not  being  ruptured  is  only  presumptive 
evidence  against  penetration,  which  may  be  sufficient  without^ 

VII.    The  Carnal  Abtise  of  Children. 

§  113S.  1.  Old  Bugiiah  BtatutsM.  —  There  are  English  statutes, 
the  early  ones — as,  18  Eliz.  c.  T,  §  4,  already  cited"  —  being 
probably  common  law  in  this  country ,^^  making  the  carnal  knowl- 


>  Ante,  §  1128  (2). 

s  S.  V.  Le  Blanc,  1  Tread.  854. 

•  C  p.  Thomaa,  1  Va,  Cas.  307. 

*  Pennsylvania  v.  Sullivan,  Addison, 
143;  Ck>m8tock  v.  S.  14  Neb  205;  S.  r. 
Barton,  1  Houst.  Crim.  363 ;  Ellis  v.  S. 
25  Fla.  702 ;  Taylor  p.  S.  HI  Ind.  279. 

*  S.  V.  Gray,  8  Jones,  N.  C  170. 

•  S.  0.  Hargrove,  65  N.  C.  466. 

7  Williams  v.  S.  14  Ohio,  222,  45  Am. 
D.  536. 

«  Blackbarn  v.  S.  23  Ohio  St  102; 
Noble  v.  S   22  Ohio  St.  541. 

»  Uardtke  v.  S.  67  Wis.  552 ;  Davis  v, 
S.  43  Tex.  189;  S.  v.  Bnrton,  1  Uooflt 
Crim.  363;  Word  v,  S  12  Tex.  Ap.  174. 

10  3  Inst.  60 ;  1  Hale  P.  C.  628 ;  Aud- 
ley's  Case,  3  How.  St.  Tr.  401,  403 ;  Fits- 
Patrick's  Caae,  3  How.  St  Tr.  419. 

651 


^*  KobertBon's  Case,  1  Swinton,  93. 

»  3  Inst.  59;  S.  v.  Le  Blanc,  1  Tnad. 
354 ;  Reg  v.  Lines,  1  Car.  &  K.  393 ;  S.  v, 
Hargrave,  65  N.  C.  466;  P.  v.  Crowley, 
102  N.  Y.  234;  Ellis  v.  S.  25  Fla.  70S; 
Brown  v.  S.  76  G*.  623;  Stat.  Crimttv 
§  494. 

tt  Reg.  V.  Hughes,  t  Moody,  190,  9 
Car.  Su  P.  752  (overruling  Rex  v.  Gam- 
mon, 5  Car.  &  P.  321 ) ;  Rex  p.  Rnssen,  1 
East  P.  C.  438 ;  Reg.  v.  Jordan,  9  Car.  ft 
P.  118;  Reg.  v,  McKne,  8  Car.  &  P.  641. 

i«  Ante,  1 1112. 

»  And  see  &  V.  Dick,  2  Murph.  388 ; 
Stephen  «.  S.  11  6a.  225;  S.  v.  Tilman, 
30  La.  Ab.  1249,  31  Am.  R.  236 ;  a  v, 
MOlex,  42  La.  An.  1186,  21  Am.  St.  418. 


CHAP.  XXXVI.]  RAPE,  §  1186 

edge  of  female  children  onder  ten  years,  though  consenting, 
felony  ;*  and  by  tlie  older  statute  of  Westm.  1  (3  Edw.  1),  c.  13, 
also  given  in  a  previous  section,^  such  carnal  knowledge  is  an 
indictable  misdemeanor  where  the  consenting  girl  is  ^^  within 
age,"  which  is  twelve  years.^    Therefoi-e, — 

2.  Common-law  Dootrlne  in  our  States.  —  Though  we  h&ve 
almost  no  direct  decisions  to  guide  us,  yet  by  established  prin- 
ciples the  common  law  of  this  country  makes  the  unlawful  carnal 
knowledge  of  a  girl  who  consents,  while  between  ten  and  twelve 
years  old,  indictable  as  misdemeanor ;  below  ten,  indictable  prob- 
ably as  felony ;  if  not,  then  indictable  as  misdemeanor. 

3.  statutes  in  our  States.  —  The  whole  subject  has  been  reg- 
ulated by  legislation  in  many  and  perhaps  all  of  the  States.^  It 
is  treated  of  in  **  Statutory  Crimes,"  * 

Yin.  Remaining  and  Connected  Questions. 

§1134.  Felony  or  BCisdemeanor.  —  We  have  seen^  that  an< 
eiently  in  England  rape  was  felony,  then  misdemeanor.  Finally, 
by  Westm.  2,  c.  34,  it  was  again  made  felony ;  and  this  statute 
became  common  law  in  the  colonies.^  Therefore  it  is  felony 
under  the  unwritten  law  of  our  States.  In  Missouri,  it  is,  or  was, 
misdemeanor ;  it  was  so  even  when,  during  slavery,  it  was  com- 
mitted by  a  slave,  —  punished,  in  the  slave,  by  castration.® 

§  1135.  1.  Persons  present  Abetting,  —  where  rape  is  felony, 
and  a  fortiori  where  it  is  misdemeanor,  are  principals  in  equal 
legal  guilt  with  the  direct  perpetrator.^    Consequently,  — 

2.  Boy  —  "Woman  —  Husbanei  —  A  boy  under  the  age  of  pu- 
berty, or  a  woman,^^  or  a  husband  in  respect  of  his  own  wife,  may 
become  guilty  as  principal  in  the  second  degree  of  this  offence 
of  rape.^ 

I 

1  1  Hale  P.  C.  630 ;  1  Bius.  Crimes,     P.  C.  435 ;  Mean  v.  C.  2  Grant,  Pa.  S85 
3d  Eng.  ed.  693 ;  Reg.  v.  Day,  9  Car.  &  P.     As  to  North  Carolina,  see  S.  v.  Dick,  2 
722.  Mnrph.  388. 

2  Ante,  §  1109.  <*  Nathan  v.  8.  8  Misso.  631.    In  Ten- 
^  1  Hale  P.  C.  626,  631 ;  1  East  P.  C.     nessee,  the  attempt  by  a  slave  on  a  white 

460.    And  see  Reg.  v.  Lines,  1  Car.  &  K.     woman  was  punished  capitally.     Sydney 
393;  P.  r.  McDonald,  9  Mich.  150.  v.  S.  3  Humph.  478.    See,  as  to  Arkansas, 

*  See  C.  V.  Bennet,  2  Va.  Cas.  235 ;  C.     Dennis  v.  S.  5  Pike,  230. 

p.  Fields,  4  Leigh,  648 ;    Dennis  d.  S.  5  ^  Vol.  L  §  648,  649,  653,  656. 

Pike,  230 ;  Vol.  L  §  37,  note.  w  8.  v.  Jones,  83  N.  C.  605,  35  Am.  R. 

*  Stat.  Crimes,  §  480,  483-499.  586. 

*  Ante,  §  llOSetseq.  "I  East  P.  C.  446;   1  Hawk.  P.  C. 
7  1  Hale  P.  C.  627 ;  3  List.  60;  1  East  Corw.  ed.  p.  123,  §  10;  Audley's  Case. 
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§  1136.  An  Attempt  —  to  commit  a  rape  is  a  common-law 
misdemeanor,  on  principles  explained  in  the  preceding  volume.^ 
The  offender's  intent  must  be  specific,  to  proceed  to  yiolence  if 
necessary,*  or  otherwise  do  what  will  be  rape  in  law.*  He  most 
have  attained  the  age  of  puberty,  or  be  deemed  in  law  physically 
capable.^  How  far  he  must  proceed  in  the  execution  of  his 
purpose  was  somewhat  considered  in  the  preceding  volume.^  A 
plain  case  occurs  where  the  law  requires  emission ;  then,  if  there 
is  penetration  and  no  emission,  it  is  an  assault  with  intent  to 
commit  rape.^  In  New  York,  one  decoying  a  girl  under  ten,  and 
standing  before  her  indecently  exposed,  was  held  to  be  guilty  of 
assault  with  this  intent.^ 

3  How.  St.  Tr.  401 ;  Reg.  v.  Crisham,  rape ;  because  the  having  of  the  conoeo- 

Car.  &  M.  187 ;  Rex  v.  Folkes,  1  Moody,  tion  in  these  circnmstances  would  be  rape. 

354 ;  Rex  i;.  Gray,  7  Car.  &  P.  164 ;  S.  u.  Reg.  v,  Mayers,  12  Cox  C.  C.  311,  4  Eng. 

Dowell,  106  N.  C.  723,.  19  Am.  St.  568 ;  Rep.  559.    Ante,  §  1122  (4).     But  within 

P.  v.  Chapman,  62  Mich.  280,  4  Am.  St  the  doctrine  of  the  paragraph  just  referred 

857.  to,  if  his  purpose  is  simply  to  win  the  wo- 

1  Vol.  I.  §  723  et  seq.  man's  consent  while  she  is  awake,  through 

3  Vol.  I.  §  729,  733  (1) ;  Rex  o.  Lloyd,  the  belief  that  he  is  her  husband,  and 

7  Car.  &  P.  318 ;  C.  v.  Fields,  4  Leigh,  648 ;  thereon    have    the    connection  without 

Peiferling  v.  8.  40  Tex.  486 ;   Reg.  v.  force,  he  does  not  by  the  common  opin- 

Dnngey,  4  Fost.  &  F.  99,  102;   Outlaw  ion  commit  this  attempt.     S.  v.  Brooks, 

w.  S.  35  Tex.  481 ;  C.  v,  MerriU,  14  Gray,  76  N.  C.  1. 

415,  77  Am.  D.  336;  Joice  o.  S.  53  Ga.  «  Vol.  L  §  373,  746.    See  Charles  p.  S. 

50;  Taylor  v,  S.  50  Ga.  79;  Carter  v,  S.  6  Eng.  389. 

35  Ga.  263 ;  P.  u.  Manchego,  80  CaL  306 ;  «  Vol.  I.  §  733,  762.    And  see  Kelly  9. 

Reagan  v,  S.  28  Tex.  Ap.  227, 19  Am.  St.  C  1  Grant,  Pa.  484. 

833 ;  S.  V.  Priestley,  74  Mo.  24 ;  S.  o.  Can-  •  Blackbnm  v.  S.  22  Ohio  St.  102. 

ada,  68  Iowa,  397  ;  S.  v.  Long,  93  N.  C.  '  Hays  v.  P.  1  Hill,  N.  Y.  351,  opinion 

542.    And  see  Alexander  v.  Blodgett,  44  by  Cowen,  J.    And  see  P.  v.  McDonald, 

Vt.  476.  9  Mich.  150.    Some  difficulties  on  ques- 

*  For  example,  if  one  simply  gets  into  tions  of  this  sort  occur  where  a  girl  so 

bed  with  a  woman  intending  to  have  car-  young  consents.    See  Stat.  Crimes,  §  495- 

nal  connection  with  her  while  asleep  and  499. 
unconscious,  this  is  an  attempt  to  commit 
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CHAPTER  XXXVn. 


RECEIVING  STOLEN  GOODS. 


Ckmanlt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Fro.  IL  §  979  a-991  a ; 
Dir.  &  F.  §  915-918.  And  for  yarionis  particular  qneations,  see  the  indexes  to  this 
series  of  books. 

§  1137.  1.  Anciently  —  the  receiver  of  stolen  goods  was  guilty 
only  of  a  misprision  or  a  compounding  of  felony ;  but  afterward 
an  old  English  statute  made  him  an  accessory  after  the  fact  to 
the  thief.^ 

2.  Later  Legislation,  —  in  England  and  in  our  States,  has  ren- 
dered this  offence  substantive.^    And  — 

3.  Bmbeszled — False  Pretenoea. —  Some  of  the  modern  statutes 
in  their  terms  embrace  the  receiving  not  only  of  stolen  but  of 
embezzled  goods,^  those  obtained  by  false  pretences,*^  and  the  like.^ 

§  1138.    The  Intent :  — 

1.  Knowing  them  Stolen.  —  As  foundation  for  the  criminal 
intent,  without  which  there  can  be  no  crime,  and  by  the  statu- 
tory terms,  the  receiver  must  know  the  goods  to  have  been  stolen.® 
And  this  knowledge  must  exist  at  the  very  instant  of  the  re^ 
ceiving.'^  It  need  not  be  such  direct  knowledge  as  comes  from 
witnessing  the  theft;  but  in  the  words  of  Bramwell,  B.,  "it  is 
sufficient  if  the  circumstances  were  such,  accompanying  the  trans- 
action, as  to  make  the  prisoner  believe"  the  goods  had  been 
stolen.^ 


1  Vol.  L  §  699. 

3  Tomer  v.  8. 40  Ala.  21 ;  8.  o.  Minton, 
Phillips,  N.  0.  196;  Shriedley  p.  S.  23  Ohio 
St.  130 ;  Bieber  v.  8.  45  Ga.  569 ;  P.  v. 
Shepardson,  48  Cal.  189 ;  Sellers  v.  S.  49 
Ala.  357;  Barber  v.  S.  34  Ala.  213. 

»  Post,  §  1141 ;  P.  V.  Stein,  1  Par.  Cr. 
902. 

*  Reg.  V.  Goldsmith,  Law  Hep.  2  C.  C. 
74, 12  Cox  C.  C.  479 ;  Reg.  v.  WUson,  2 
Moody,  52. 

*  S.  9.  Lane,  68  Iowa,  384.    And  see 

VOL.  u.— 42 


Reg.  V,  Silversides,  3  Q.  B.  406 ;  Hadley 
V.  Perks,  Law  Rep.  I  Q.  B.  444. 

*  Hnggins  v.  8.  41  Ala.  393;  Rex  v, 
Densley,  6  Car.  &  P.  399 ;  P.  v.  Levison, 
16  Cal.  98,  76  Am.  D.  505 ;  Copperman  v, 
P.  56  N.  Y.  591 ;  Andrews  ».  P.  60  111. 
354 ;  Wilson  v.  S.  12  Tex.  Ap.  481 ;  Hus- 
ton V,  8.  10  Tex.  Ap.  644. 

7  8.  V.  Caveness,  78  N.  C.  484.  491. 

8  Reg.  0.  White,  1  Post.  &  F.  665.  And 
see  Reg.  t;.  Wood,  1  Post.  &  ^.  497 ;  Heg. 
V.  Adams,  1  Post.  &  F.  86 ;  Frank  v.  S.  67 
Missis.  125. 
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§  1140  sPBCino  OFFENCEasu  [book  X. 

2.  Personal  Gain.  —  Some  of  the  statutes  require  the  receiviog 
to  be  for  the  ^  gain  ^  of  the  receiver.^  But  in  the  absence  of  any 
term  of  this  sort,  the  motive  of  personal  gain  is  not  essential ;  it 
is  enough,  for  example,  that  he  did  it  to  aid  the  thief.'  It  is 
immaterial  whether  or  not  a  consideration  passes  between  the 
thief  and  receiver.'  Still  the  intent  must  be,  in  some  way, 
fraudulent  or  corrupt.*    But  — 

8.  Reward  from  Owner.  —  It  is  enough  if  the  object  is  to  get 
from  the  owner  a  reward  for  restoring  the  goods  to  him.^ 

§  1139.    The  Act  of  Receiving :  — 

1.  Under  Control.  —  The  leading  doctrine  here  is  that  the 
goods  must  come  under  the  control  of  the  receiver;  jet  the 
control  need  not  be  manual.®    For  instance, — 

2.  Subordinate  —  Deposit.  —  If  thej  are  in  the  hands  of  a 
person  whom  he  can  command  in  respect  of  them,  they  may  be 
deemed  to  have  been  received.^  And  one  who  allowed  a  trunk 
of  stolen  goods  to  be  sent  on  board  a  vessel  in  which  he  had 
taken  passage,  was  held  to  have  received  them.^    But  — 

3.  Personal  Possession,  —  by  the  receiver  of  the  goods,  is  neces- 
sary to  have  been  acquired  where  he  has  no  control  over  their 
custodian.^    And  — 

4.  Receiving.  —  Besides  possession,  there  must  be  something 
which  may  be  deemed  a  receiving  of  the  goods.*^ 

§  1140.    The  Property  a%  having  been  Stolen :  — 

1.   Must  have  been  stolen.  —  It  is  a  mere  truism  that  there  can 

be  no  receiving  of  stolen  goods  which  have  not  been  stolen.^^    For 

example,  — 

1  Aldrich  v.  P.  101  HI.  16.  ^  Keg.  v.  Smith,  Dears.  494,  6  Cox 

3  Rex  V.  Davis,  6  Car.  &  P.  177;  Rex  C.  C.  554,  33  Eng.  L.  &  £q.  531,  24  Law 

9.  Richardson,  6  Car.  &  P.  335 ;  C.  v.  Bean,  J.  n.  s.  M.  C.  135,  1  Jur.  k.  a.  575,  where 

117  Mass.  141 ;  S.  v.  Rushing,  69  N.  C.  29,  it  appears  they  need  not  hare  passed  oat 

12  Am.  R.  641.  of  the  hands  of  the  thief,  if  the  receiver 

*  Hopkins  v.  P.  12  Wend.  76.  controls  them  in  his  hands. 

«  P.  V.  Johnson,  1  Par.  Cr.  564 ;  Rice         >  S.  v.  Scovel,  1  Mill,  274.    And  see 

V.  8.  3  Heisk.  215;  P.  v.  Avila,  43  Cal.  Reg.  v.  Wiley,  2  Den.  C.  C.  37,  1  Eng.  K 

196  ;  Gandolpho  v.  S.  33  Ind.  439;  8.  v.  &  £q.  567  ;  S.  f.  Stroud,  95  N.  C.  626. 
St.  Clair,  17  Iowa,  149 ;  Reg.  v.  Pascoe,  4         •  Reg.  t^.  Hill,  3  New  Sess.  Cas.  643, 1 

New  Sess.  Cas.  66,  2  Car.  &  K.  927.  Den.  C.  C.  453,  Temp.  &  M.  150,  IS  Jnr. 

6  P.  »,  Wiley,  3  Hill,  N.  Y.  194 ;  Lee  645, 18  Law  J.  k.  s.  M.  C.  199. 
nardo  v.  Territory,  1  New  Mex.  291 ;  S.  v.        '°  Jones  v.  8.  14  Ind.  346.     And  see 
Pardee,  37  Ohio  St.  63.    As  to  receiving,  Fannce  v,  P.  51  111.  311 ;  Reg.  v.  Wood- 
in  Michigan,  see  P.  v,  Reynolds,  2  Mich,  ward,  Leigh  &  C.  122,  9  Cox  C.  C.  95 ;  & 
422.  V.  St.  CUir,  17  Iowa,  149;  Upton  o.  S.  5 

^  Huggins  V.  S.  41  Ala.  393 ;  Reg.  v.  Iowa,  465. 
Miller,  6  Cox  C.  C.  353.  ^  Reg.  v.  Debmiel,  1 1  Cox  C.  C  207 ; 
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2.  Prinoipal  of  Seoond  Degree.  —  An  aider  at  the  fact  ^  of  the 
original  larceny  —  in  other  words,  a  principal  of  the  second  de- 
gree—  cannot  be  holden  as  receiver.^  More  broadly,  one  cannot 
receive  goods  which  he  has  himself  stolen,'  or  commit  larceny  by 
receiving  those  already  stolen  by  another.^    And  — 

3.  Remain  Stolen. — A  receiving  of  stolen  goods  is  possible  only 
when  they  retain  their  character  of  stolen  at  the  time  of  the 
receiving.    Thns,  — 

4.  Recovered  Qoode.  —  If  after  the  goods  are  stolen  the  owner 
recovers  them,  then  they  pass  back  to  the  thief  otherwise  than  by 
a  fresh  larceny,  they  are  not  in  the  hands  of  the  latter  as  stolen. 
So  that  a  receiving  of  them  from  him  who  was  the  original  thief 
does  not,  however  wickedly  meant,  constitute  a  receiving  of 
stolen  goods.^    Again, — 

5.  Receiving  from  Receiver.  —  If  the  goods  have  been  trans- 
ferred from  the  thief  to  a  guilty  receiver,  it  is  but  a  truism  that 
the  latter  is  a  receiver,  not  a  thief.  In  his  hands,  therefore,  and. 
as  to  him,  they  are  not  stolen.  Their  character,  in  his  hands,  is 
derived  from  his  offence,  not  the  prior  possessor's.  So  that  one 
who  receives  from  the  receiver,  however  wickedly,  is  not  guilty  of 
receiving  stolen  goods.^  This  doctrine  should  not  be  misunder- 
stood ;  for  there  may  be  receivings  from  intermediate  innocent 
agents  and  the  like,  which  are  not,  within  this  rule,  receivings  • 
fi'om  the  receiver,  but  rather  from  the  thief.^ 


8.  V,  Taylor,  25  Iowa,  273 ;  C.  r.  White, 
123  Mass.  430;  Reg.  v.  Kenny,  2  Q.  B.  D. 
307,  13  Cox  C.  C.  397 ;  Hey  u,  C.  32  Grat. 
946,  34  Am.  R.  799. 

1  See  Vol.  I.  §  648-654. 

*  Reg.  V.  Grnncell,  9  Car.  &  P.  365 ; 
Reg.  V.  Smith,  Dean.  494,  33  Eng.  L.  & 
£q.  531 ;  Reg.  v,  Perkins,  2  Den.  C.  C. 
459,  5  Cox  C.  C.  554 ;  S.  v.  Smith,  37  Ma 
58 ;  Reg.  v.  Coggins,  12  Cox  C.  C.  517,  6 
Eng.  Rep.  342.  See  Conner  v,  8.  25  Ga. 
515,  71  Am.  D.  184.  See  also  Reg.  v, 
Kelly,  2  Car.  &  K.  379.  As  to  receiving 
goods  from  a  slave,  in  Virginia,  see  Smith 
V.  C.  10  Leigh,  695. 

*  S.  V.  Honig,  78  Mo.  249 ;  In  re  Frank- 
Hn,  77  Mich.  615. 

«  Trimble  v.  S.  18  Tex.  Ap.  632  ;  Mc- 
Afee V.  S.  14  Tex.  Ap.  668;  McCampbell 
0.  S.  9  Tex.  Ap.  124,  35  Am.  R.  726. 

^  Reg.  V.  Dolan,  Dears.  436,  1  Jour. 


K.  8.  72,  29  Eng.  L.  &  Eq.  533,  overmling 
Reg.  V.  Lyons,  Car.  &  M.  217;  Reg  v, 
Hancock,  14  Cox  C.  C.  119.  And  see 
Reg.  V,  Schmidt,  Law  Rep.  1  C.  C.  15; 
U.  S.  p.  De  Bare,  6  Bis.  358. 

•  S.  V.  Ives,  13  Ire.  338;  U.  S.  v.  De 
Bare,  6  Bis.  358,  362 ;  Foster  v.  S.  106 
Ind.  272.  And  see  Cassells  v.  $.  4  Yerg. 
149 ;  Wright  v.  S.  5  Yerg.  154,  26  Am.  D. 
258;  Reg.  v.  Dring,  Dears.  &  B.  329; 
Reg.  V,  Reardon,  Law  Rep.  1  C.  C.  31, 
10  Cox  C.  C.  241 ;  Leal  v.  S.  12  Tex.  Ap. 
279. 

7  C.  V.  White,  123  Mass.  430;  Rex  v. 
Missingham,  1  Moody,  257.  Possible 
Exoeptiona  and  Qnallfloatlons.  —  It  is 
impossible  that  a  work  like  this  should 
contain  nothing  which  may  not  be  con- 
trary to  some  statute  in  some  State. 
And  there  may  be  States  under  whose 
statutes  a  receiver  from  a  receiver  would. 
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6.  Thief  not  Consentliig.  —  A  taking  from  the  thief  without  his 
consent  is  not  within  this  statute,^  but  is  an  original  larceny.' 

7.  Original  Larceny  Statutory.  —  Though  the  thing  stolea  was 

not  the  subject  of  larcenj  at  the  common  law,  if  it  was  made 
such  by  a  statute,  still  the  receiving  of  it  is  a  receiving  of  stolen 
goods.' 

§  1141.  Embezzled  Goods :  — 

1.  Xhnbezslement  a  Separate  Offence.  —  If,  as  under  the  stat- 
utory forms  in  some  of  our  States,  embezzlement  is  an  offence 
distinct  from  larceny,  and  the  statute  of  receiving  has  merely  the 
words  ^^  stolen  goods,*'  plainly,  in  principle,  the  receiving  of 
embezzled  goods  is  not  within  the  latter  prohibition.^    But  — 

2.  Bmbezslement  aa  Larceny.  —  We  have  seen^  that  by  the 
terms  of  most  of  the  embezzlement  statutes,  the  offender  is 
^^ deemed  to  have  feloniously  stolen"  the  thing  embezzled.  So 
that  one  guiltily  receiving  the  embezzled  goods  is  within  pro- 
visions against  receiving  "stolen"  goods.®    Again, — 

8.  Robbery  and  Burglary.  —  Ooods  taken  by  robbery  and  bur- 
glary are  stolen ;  so,  in  reason,  these  statutes  apply  to  them.^ 

§  1142.   Husband  and  Wife  :  — 

1.  Joint  Receiving.  —  It  is  possible  for  husband  and  wife  to 
incur  joint  guilt  by  a  joint  receiving ;  but  they  will  not  under  all 
circumstances  in  which  they  would  be  jointly  liable  if  single.^ 


be  indictable  as  a  receiver  also.  There 
are  States  in  which  a  receiver  is  a  stat- 
utory accessory  after  the  fact.  C.  v.  Finn, 
108  Mass.  466,  468 ;  Minor  v.  S.  58  Ga. 
651.  Compare  with  Vol.  I.  §  699,  700. 
He  is  nowhere  such  at  common  law. 
Now,  at  common  law,  there  can  be  an 
accessory  before  the  fact  to  an  accessory 
before,  and  an  accessory  after  to  an  ac- 
cessory before.  Vol.  I.  §  677,  698.  Bat 
whether  there  can  be  an  accessory  after 
to  an  accessory  after  I  should  not,  on  my 
present  examinations,  like  to  say.  If 
there  can,  it  does  not  necessarily  fol- 
low, yet  possibly  under  some  forms  of 
the  statute  it  may,  that  a  receiver  from 
a  receiver  is,  by  the  statute,  like  the  re- 
ceiver from  the  thief,  an  accessory  after. 
And  there  may  be  other  interesting  ques- 
tions on  this  subject,  under  particular 
statutes. 

1  Reg.  V,  Wade,  1  Car.  &  K.  739. 

>  Ante,  t  781  (1). 
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*  Reg.  V.  Peane,  10  U.  C.  Q.  B.  464 ; 
post,  §  1141,  note. 

«  Ante,  §1137  (3),  1140. 
»  Ante,  §327  (1). 

*  Reg.  V.  Frampton.  Dears.  &  B.  585 ; 
ante,  §  327  (2).  In  England,  later  legisla- 
tion (24  &  25  Vict.  c.  96,  §  91)  has  ex- 
pressly placed  goods  embezzled  and  other- 
wise feloniously  obtained  on  the  same 
ground  with  stolen  goods  in  respect  of  this 
offence.  See,  as  to  this,  Reg.  v.  Smith, 
Law  Rep.  1  C.  C.  266.  As  said  in  the  last 
section,  the  statutes  against  receiving  in- 
clude statutory  larcenies.  And  aee  R^. 
p.  Craddock,  2  Den.  C.  C.  31 ;  ante,  §  761, 
782;  Stat.  Crimes,  §  139,  140. 

7  And  see  P.  v.  Shepardson,  48  CaL 
189 ;  Shriedley  v.  S.  23  Ohio  St.  130 ;  Reg. 
v.  Wardroper,  Bell  C.  C.  249,  8  Cox  C.  C 
284  ;  Levi  o.  S.  14  Neb.  1. 

8  Reg.  V.  Wardroper,  Bell  C.  C.  S49«  8 
Cox  C.  C.  284. 
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One  case  even  apparently  holds  that  married  persons  cannot 
jointly  commit  this  offence ;  but  if  it  does,  it  may  be  deemed  to 
be  overruled.^  And  it  is  lacking  in  some  of  the  elements  '  which 
would  render  it  a  complete  authority  for  this  proposition.'  Ac- 
cording to  general  principles,  as  explained  in  the  first  volume,^ 
proof  of  a  mere  joint  receiving,  and  no  more,  would  be  inad- 
equate to  convict  the  wife,  while  still  it  would  justify  a  verdict 
against  the  husband.  But  if  the  evidence  went  further  and 
showed  affirmatively  that  the  wife,  being  the  more  active  one, 
was  in  no  way  influenced  by  the  husband,  plainly  in  principle 
she  might  be  convicted  of  the  receiving  jointly  with  him.  More- 
over, — 

2.  Reoelving  from  Saoh  Other.  —  Since  a  wife  may  commit  lar- 
ceny separately  from  her  husband,  he  may  guiltily  receive  the 
stolen  goods  from  her.^  But  she  cannot  become  a  criminal 
receiver  by  receiving  from  him.^  So  it  has  been  adjudged;  at 
least,  the  facts  must  be  strong  to  make  her  guilty. 

8.  Third  Person  from  "Wife.  —  Because  a  wife  cannot  commit 
larceny  of  her  husband's  goods,^  one  who  receives  his  goods  from 
her  does  not  incur  this  guilt  of  a  criminal  receiving;®  though, 
we  have  seen,®  in  some  circumstances  his  act  will  amount  to  a 
larceny  by  him. 

§  1142  a.   Larcenies  abroad :  — 

1.  Not  within  Statutes.  —  The  Statutes  of  receiving  do  not 
extend  to  larcenies  committed  in  another  State  or  country,^^ 
except  where  their  terms  are  express  to  this  effect.^^    But  — 

2.  Sabsequent  Theft  at  Home.  —  Where,  by  a  statute  or  by 
the  judicial  rulings  on  the  common  law,  it  is  a  domestic  larceny 
to  bring  into  the  State  with  felonious  intent  goods  stolen  abroad,^ 
then,  after  they  have  been  by  this  bringing  stolen  also  at  home, 
they  are  within  the  provisions  against  receiving.^ 


1  By  the  case  last  cited. 

s  See  Bishop  First  Book,  §  393. 

•  Reg.  V.  Matthews,  1  Den.  C.  C.  696 ; 
8.  c  nom.  Reg.  v.  Mathews,  1  £ng.  L.  & 
£q.  549. 

*  Vol.  L  §  359.  862,  363. 

B  Reg.  V,  McAthey,  Leigh  &  C.  250 ; 
Reg.  V,  DriDg,  Dean.  &  B.  329 ;  Reg.  v. 
Woodward,  Leigh  &  C.  122,  9  Cox  C.  C. 
95. 

9  Reg.  V.  Brooks,  Deaxs.  184, 14  Eng. 


L.  &  Eq.  580 ;  Reg.  v.  Wardroper,  Bell 
C.  C.  249,  8  Cox  C.  C.  284. 

7  Ante,  §  872  (1). 

■  Reg.  V.  Kenny,  2  Q.  B.  D.  307,  13 
Cox  C.  C.  397. 

•  Ante,  §  873,  87  i. 

»«  Reg.  V.  Debmiel,  11  Cox  C.  C.  207. 

11  P.  i;.  Goldberg,  39  Mich.  545. 

w  Vol.  L  §  137-142. 

!•  C.  ».  Andrews,  2  Mass.  14,  3  Am.  D. 
17;  C.  p.  White,  123  Mass.  430. 
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CHAPTER  XXXVm. 
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{1143.  Introdaction. 

1 144-1 146.  PenoDB  committing  the  Act 

1147-1 151.  Nature  of  the  Act. 

1152.  The  Intent 

1 1 53-1 1 55.  Remaining  and  Connected  Qaestiona. 

Oonsiilt,  —  f or  the  pleading,  eridence,  and  practice,  Crim.  Pro.  11.  {  992-1000; 
Dir.  &  F.  §  924-930.  And  see,  for  particular  qaestions^  the  indexes  to  this  series  of 
books. 

§  1143.  1.  Defined.  —  Riot  is  such  disorderly  conduct  in  three 
or  more  assembled  persons,  actually  accomplishing  an  object,  as 
is  calculated  to  terrifj  others.^ 


1  Vol  I.  §  534  (4),  where  also  Black- 
stone's  definition  is  given.  Other  defini- 
tions are :  — 

Hawkins. ^" A  riot  seems  to  be  a 
tnmultnons  distorbance  of  the  peace,  by 
three  persons  or  more,  assembling  to- 
gether of  their  own  anthority,  with  an 
intent  mutually  to  assist  one  another 
against  any  who  shall  oppose  them  in 
the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  actually 
executing  the  same  in  a  violent  and  tur- 
bulent manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself 
lawful  or  unlawful"  1  Hawk.  P.  C. 
Curw.  ed.  p.  513,  §  1.  And  see  S.  v.  Cole, 
a  McCord,  117,  119;  S.  v.  Connolly,  3 
Rich.  337;  C.  v.  Armstrong,  11  Philad. 
656. 

Coke.  —  Riot  "in  the  common  law 
signifieth  when  three  or  more  do  any 
unlawful  act ;  as,  to  beat  any  man,  or  to 
hurt  him  in  his  park,  chase,  or  warren, 
or  to  enter  or  take  possession  of  another 
man's  land,  or  to  cut  or  destroy  his  com, 
grass,  or  other  profit,  &c."    3  Inst.  176 

BusseU,  —  treating  of  riots,  routs,  and 
unlawful  assemblies,  says :  "  The  distinc- 
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tion  between  these  offences  appears  to  be 
that  a  riot  is  a  tumultuous  meeting  of 
persons  upon  some  purpose  which  they 
actually  execute  with  violence ;  a  roat  is 
a  similar  meeting  upon  a  purpose  which, 
if  executed,  would  make  them  rioters,  and 
which  they  actually  make  a  motion  to  ex- 
ecute; and  an  unlawful  assembly  ia  a 
mere  assembly  of  persons  upon  a  piir> 
pose  which,  if  executed,  would  make  them 
rioters,  but  which  they  do  not  execute, 
nor  make  any  motion  to  execute."  1 
Russ.  Crimes,  3d  Eng.  ed.  266.  He 
adopts,  however,  Hawkins's  definition  of 
riot,  deeming  it  substantially  correct. 

Charles,  J. — "A  riot  is  a  disturbance 
of  the  peace  by  three  persons  at  the  least 
who,  with  an  intent  to  help  one  another 
against  any  person  who  opposes  them  in 
the  execution  of  some  enterprise  or  other, 
actually  execute  that  enterprise  in  a  vio- 
lent and  turbulent  manner  to  the  alarm 
of  the  people.  Whether  such  enterprise 
be  a  lawful  or  an  unlawful  one  does  not 
matter."  Reg.  9.  Graham,  16  Cox  C.  C 
420,  427.  Not  greatly  differing  is  P.  v. 
Judson,  11  Daly,  1. 

By  SUtute  in  Indiana.  — "If  three 
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2.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Persons 
committing  the  Act;  II.  The  Nature  of  the  Act;  HI.  The  In- 
tent; lY.  Remaining  and  Connected  Questions. 

I.    The  Persons  committing  the  Act. 

§  1144.  How  Many. —  A  riot  requires  the  concurrence  of  three 
or  more  persons.^  No  tumult  by  two  is  a  common-law  riot.^ 
Yet  by  statutes  in  Illinois^  and  Georgia^  two  suffice.  And  dur- 
ing slavery,  two  free  white  men  and  a  negro  slave  might  under 
the  commonJaw  rules  jointly  commit  riot* 

§  1145.  "Wife.  —  Though  in  conspiracy  the  wife  of  a  conspir- 
ator cannot  be  counted  as  one  of  the  needful  two,^  it  does  not 
follow  that  she  may  not  be  one  of  the  three  in  riot.  The  question 
does  not  appear  to  be  decided. 

§  1146.    Inactive  Persons  encouraging  Active.  —  Perhaps   there 

are  cases  in  which  what  is  done  by  one  of  three  offenders  is 
enough  to  make  him  partaker  of  their  guilt,^  while  yet  his  ac- 


or  more  persons  shall  actually  do  an  nn- 
lawful  act  of  violence,  either  with  or  with- 
out a  common  cause  or  quarrel,  or  even  do 
a  lawful  act  in  a  violent  and  tumultuous 
manner,  they  shall  be  deemed  guilty  of  a 
riot."  S.  V.  Scaggs,  6  Blackf.  37 ;  Bankus 
V,  S.  4  Ind.  114.  In  the  latter  case,  the 
defendants  had  been  parties  to  what  was 
called  a  "charivari,"  or  mock  serenade, 
and  it  was  held  that  they  were  rightly 
convicted  of  riot.  Perkins,  J.  observed : 
"  A  great  noise  in  the  night-time,  made 
by  the  human  voice,  or  by  blowing  a 
trumpet,  is  a  nuisance  to  those  near  whom 
it  is  made.  The  making  of  such  a  noise, 
therefore,  in  the  vicinity  of  inhabitants,  is 
an  unlawful  act ;  and  if  made  by  three  or 
more  persons  in  concert,  is  by  the  statute 
of  1843  a  riot."  p.  116.  8.  p.  S.  v.  Brown, 
infra.  See  also  Sloan  v.  8. 9  Ind.  565  ;  Har- 
debeck  v.  S.  10  Ind.  459.  Iiater  in  this 
State. —  "  If  three  or  more  persons  shall  do 
an  act  in  a  violent  and  tumultuous  manner, 
they  shall  be  deemed  guilty  of  a  riot."  S. 
V.  Brown,  69  Ind.  95,  97,  35  Am.  R.  210. 

By  Statute  In  Illinois.  —  Similar  to 
Indiana.  Dougherty  t^.  P.  4  Scam.  179. 
"  In  our  criminal  code,  a  riot  is  defined  to 
be  the  doing  of  an  unlawful  act  by  two  or 
more  persons  with  force  or  violence  against 
the  person  or  property  of  another,  with  or 


without  a  common  cause  of  quarrel,  or 
even  do  a  lawful  act  in  a  violent  and  tu- 
multuous manner.'*  R.  S.  c.  30,  §  117. 
Breese,  J.  in  Bell  v.  Mallory,  61  111.  167, 
168. 

By  Statute  In  (Georgia.  —  Similar  to 
IHinois.  It  is  where  "  two  or  more  per- 
sons, either  with  or  without  a  common 
cause  of  quarrel,  do  an  unlawful  act  of 
violence,  or  any  other  act  in  a  violent  and 
tumultuous  manner."  Rachels  v.  S.  5i 
Ga.  874;  Davenport  v.  S.  38  Ga.  184; 
Bolden  v.  S.  64  Ga.  361 ;  Reed  Ga.  Grim. 
Law,  341. 

1  See  poet,  {  1146;  C.  v.  Gibney,  2 
Allen,  150. 

a  Vol.  L  8  534 ;  Turpin  r.  S.  4  Blackf. 
72 ;  Reg.  v.  Ellis,  Holt,  636 ;  S.  v.  Allison, 
3  Yerg.  428;  Rex  v.  Scott,  3  Bur.  1262; 
Rex  0.  Sudbury,  12  Mod.  262;  0.  v.  Ed- 
wards, 1  Ashm.  46. 

»  Dougherty  v.  P.  4  Scam.  179;  Bell 
V.  Mallory,  61  111.  167;  Logg  v.  P.  92  111. 
598. 

^  Rachels  v,  S.  51  Ga.  374 ;  Bolden  v. 
S.  64  Ga.  361 ;  Whitley  v.  S.  66  Ga.  656. 

^  S.  V,  Jackson,  I  Speers,  13 ;  S.  v, 
Thackam,  1  Bay,  358;  S.  v.  Calder,  3 
McCord,  462. 

«  Ante,  §  187  (2). 

7  Post,§  1153. 
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tivitj  is  not  such  as  to  constitute  him  one  of  the  necessary  three 
in  a  riot ;  so  that  if  there  had  been  three  active  ones,  the  four 
would  all  be  rioters  in  law,  while  for  the  want  of  the  fourth  all 
escape.  A  doctrine  like  this,  where  two  of  the  three  were  inac- 
tive, seems  to  have  been  maintained.^  But  in  Maine  it  was 
adjudged  that  if  two  do  the  physical  mischief  while  a  third  is 
present  abetting  them,  the  offence  may  be  riot.^ 


II.    The  Nature  of  the  Act 

§  1147.  1.  Apprehend  Danger.  —  The  leading  doctrine  of  this 
sub-title  is  that  the  act  must  be  calculated  to  create  apprehen- 
sions of  danger  in  persons  other  than  the  rioters.'    Therefore,  — 

2.  Beating  One.  —  There  is  not  a  riot  if,  three  or  more  persons 
being  innocently  assembled,  some  of  them  simply  fall  on  another 
one  and  beat  him.^ 

8.  "Terror  of  People." — Whether  the  indictment  should  allege 
that  the  thing  done  was  to  the  terror  of  the  people  is  a  question 
not  for  this  volume.^  But  in  Massachusetts  this  averment  was 
held  not  necessary  in  addition  to  the  charge  of  an  assembling 
^'  with  force  and  arms,"  ^  and  acts  of  violence  committed  by  the 
congregated  persons.  And  Parker,  J.,  expressed  approbation  of 
Lord  Holt's  "  distinction,  founded  in  good  sense,"  that  '^  in  indict- 
ments for  that  species  of  riots  which  consist  in  going  about 
armed,  <&c.,  without  committing  any  act,  the  words  [force  and 
arms]  aforesaid  are  necessary ;  because  the  offence  consists  in 
terrifying  the  public ;  but  in  those  riots  in  which  an  unlawful  act 
is  committed^ the  words  are  useless."'  This  proposition  simply 
adds  force  to  the  general  one  that  the  gist  of  riot  is  the  terror  it 
creates. 

4.  Private  Bnterprlse.  — It  is  sometimes  said  that  the  enterprise 


^  Soott  V.  U.  S.  Morris,  142.  And  see 
Hardebeckv.  S.  lOlnd.459;  S.  v,  Kahl- 
mann,  5  Mo.  Ap.  687. 

*  S.V.  Straw,  33  Me.  554. 

*  Treatment  of  Rioters. -— An  iDva- 
sion  of  a  man's  premises  by  rioters  is  no 
less  a  riot  though,  to  get  rid  of  them 
speedily  and  avoid  difficulty,  he  treats 
them  hospitably.  Sanders  v.  S.  60  Ga. 
126. 

*  Reg.  V.  Soley,  2  Salk.  594,  595  ; 
Anonymous,  6  Mod.  43.    See,  under  the 
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Georgia  statnte,  Rachels  v.  S.  51  Ga.  374. 
And  see  Newby  v.  Territory,  1  Or.  163; 
S.  V.  Kempf,  26  Mo.  429. 

»  Crim.  Pro.  IL  §  997. 

«  lb.  I.  f  502,  648,  note;  Dir.  &  F. 
§43. 

7  C.  V,  Runnels,  10  Mass.  518,  520,  6 
Am.  D.  148,  referring  to  Reg.  v.  Soley, 
11  Mod.  117.  And  see  Rex  v.  Hughes,  4 
Car.  &  P.  373 ;  Rex  v.  Cox,  4  Car.  &  P. 
538. 
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of  the  rioters  must  be  of  a  private  nature,  in  distinction  from  a 
public ;  ^  but  this  cannot  be  so.    For  example,  — 

5.  Opposing  Public  Jnatioe.  —  A  riot  maj  be  committed  in 
opposing  the  course  of  justice  of  the  country.^ 

§  1148.  How  many  terrified.  —  As  to  this,  the  courts  seem  not 
to  have  fully  extended  the  analogies  from  nuisance  and  most 
other  public  wrongs  '  to  riot.  So  that  it  appears  to  suffice  if  only 
one  person  is  put  in  actual  terror.^  Thus,  during  slavery  two 
white  persons  and  a  negro  slave  went  together  to  where  a  man 
waa  at  work,  one  of  the  whites  there  cut  a  club  in  the  presence 
of  the  rest,  used  threatening  language  to  the  man,  and  com- 
manded his  associates  to  cut  up  some  house-logs  he  had  prepared, 
which  command  they  obeyed,  and  their  offence  was  adjudged  a 
riot.^  And  where  rioters  went  in  a  frolic  at  midnight  to  a  stable, 
shaved  the  tail  of  the  owner's  horse,  and  made  a  noise  which 
aroused  and  alarmed  the  family,  they  were  held  to  have  completed 
their  guilt,  —  the  objection  that  the  injury  was  confined  to  only 
one  family  being  overruled.^ 


1  S.  V,  BrookB,  1  HiU,  S.  C.  361 ;  S.  v. 
Cole,  2  McCord,  117.  Hawkins  says :  "  It 
Beems  agreed  that  the  iiijniy  or  grievance 
complained  of  and  intended  to  be  revenged 
or  remedied  by  snch  an  assembly  mast  re- 
late to  some  private  quarrel  only ;  as,  the 
enclosing  of  lands  in  which  the  inhabit- 
ants of  a  town  claim  a  right  of  common, 
or  gaining  the  possession  of  tenements  the 
title  'Whereof  is  in  dispute,  or  such  like 
matters  relating  to  the  interests  or  dis- 
putes of  particular  persons  no  way  con- 
cerning the  public.  For  wherever  the 
intention  of  such  an  assembly  is  to  redress 
public  grievances,  as  to  puU  down  all  en- 
closures in  general,  or  to  reform  religion, 
or  to  remove  evil  councillors  from  the 
king,  £c.,  if  they  attempt  with  force  to 
execute  such  their  intentions,  they  are  in 
the  eye  of  the  law  guilty  of  levying  war 
against  the  king,  and  consequently  of  high 
treason."  1  Hawk.  P.  C.  Curw.  ed.  p.  51 5, 
§  6 .  Treason  —  Blots  less  than.  ^-  That 
in  onr  country  there  can  be  riots  of  the 
general  sort  alluded  to  in  the  latter  part 
of  this  quotation,  not  amounting  to  trea- 
son, is  plain  in  principle;  nor  can  the 
proposition  be  overthrown  by  authority 
from  the  English  books.  Rnsgell,  after 
stating  this  doctrine  of  Hawkins,  adds  in 


a  note :  **  But  see,  in  2  Chit.  Crim.  Law, 
494,  an  indictment  said  to  have  been 
drawn  in  the  year  1797,  by  a  very  emi- 
nent pleader,  for  the  purpose  of  suppress- 
ing an  ancient  custom  of  kicking  about 
footballs  on  Shrove  Tuesday  at  Kings- 
ton-upon-Thames.  The  first  count  is  for 
riotously  kicking  about  a  football  in  the 
town  of  Kingston;  and  the  second,  for 
a  common  nuisance  in  kicking  about  a 
football  in  the  said  town.  And  in  Sir 
Anthony  Ashley's  Case,  1  Rol.  109,  Coke, 
C.  J.  said  that  the  stage-players  might  be 
indicted  for  a  riot  and  unlawful  assembly ; 
and  see  Dalt.  Just.  c.  136  (citing  Rol.  R.), 
that  if  such  players  by  their  shows  occa- 
sion an  extraordinarv  and  unusual  con- 
course  of  people  to  see  them  act  their 
tricks,  this  is  an  unlawful  assembly  and 
riot,  for  which  they  may  be  indicted  and 
fined.  19  Vin.  Abr.  tit.  Riots,  &c.,  A.  8." 
1  Russ.  Crimes,  3d  Eng.  ed.  267,  note. 

3  Pennsylvania  v.  Morrison,  Addison, 
274.  See  also  Rex  v.  Fursey,  6  Car.  & 
P.  81. 

»  Vol.  I.  §  231,  235,  236,  243-246. 

*  And  see  the  analogies  from  exposure 
of  person,  Vol.  I.  §  1126,  1127. 

*  S.  V.  Jackson,  1  Speers,  13. 

^  S.  V,  Alexander,  7  Rich.  5.    See  also 
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§  1149.  1.  Unlawfulness.  —  The  act  of  the  rioters  need  not  be 
such  as  it  would  be  unlawful  for  one  to  perform.  Whether  in 
this  sense  lawful  or  unlawful,  if  it  is  done  bj  three  or  more  in  a 
turbulent  manner,  calculated  to  excite  terror,  it  is  a  riot.^  An 
illustration  of  this  distinction  was  given  under  the  titles  Forcible 
Entry  and  Detainer,  and  Forcible  Trespass.'  On  the  other 
hand, — 

2.  Unlawful,  yet  less  than  Riot.  —  Says  Hawkins :  ^'  It  is  pos- 
sible for  more  than  three  peraons  to  assemble  together,  with  an 
intention  to  execute  a  wrongful  act,  and  also  actually  to  perform 
their  intended  enterprise,  without  being  rioters ;  as,  if  a  com- 
petent number  of  people  assemble  together  in  order  to  carry  off 
a  piece  of  timber  to  which  one  of  the  company  hath  a  pretended 
right,  and  afterwards  do  carry  it  away  without  any  threatening 
words  or  other  circumstances  of  terror.  And  from  the  same 
ground  it  seems  also  to  follow  that  persons  assembled  together 
in  a  peaceful  manner  to  do  a  thing  prohibited  by  statute,  as  to 
celebrate  Mass,  &c.,  and  afterwards  peacefully  performing  the 
thing  intended,  cannot  be  said  to  be  rioters ;  for  there  seems  to 
be  no  reason  why  an  assembly  should  become  riotous  barely  for 
doing  a  thing  contrary  to  the  statute,  any  more  than  for  doing 
a  thing  contrary  to  common  law."* 

§  1150.  Object  of  Assembling —  (Afiray  —  Unlawful  Assembly  — 
Joining  Rioters).  —  A  lawful  congregating  lacks  the  criminal  pur- 
pose necessary  in  riot.  And  this  has  led  to  the  idea,  expressed 
or  implied  in  some  of  the  cases,  that  the  original  object  of  the 
convening  must  be  riotous,  or  in  some  way  criminal.^     But  an 


Pennsylvania  ».  Cribs,  Addison,  277;  S. 
V.  Batchelder,  5  N.  H.  549.  And  see  C.  v. 
Taylor,  5  Binn.  277 ;  Bankns  v,  S.  4  Ind. 
114;  ante,  §  1143,  note. 

i  1  Hawk.  P.  C.  Curw.  ed.  p.  515,  §  7 ; 
Kiphart  v.  S.  42  Ind.  273 ;  S.  v.  Blair,  13 
Rich.  93.  And  see  S.  v.  Boies,  34  Me. 
235 ;  S.  V.  York,  70  N.  C  66 ;  Bell  v.  Mal- 
lory,  61  111.  167;  S.  v.  Hughes,  72  N.  C. 
25 ;  Reg.  v.  Casey,  Jr.  Rep.  8  C.  L.  408 ; 
Davenport  v.  S.  38  Ga.  184 ;  Darst  v.  P. 
51  lU.  286,  2  Am.  R.  301 ;  Samanni  v.  C. 
16  Grat.  543. 

»  Ante,  §  490,  497,  500,  501,  504,  505, 
619 ;  Henderson  v.  C.  8  Grat.  708,  56  Am. 
D.  160;   Rex  v.  Stronde,  2  Show.  149; 
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Rex  9.  Wyrill,  7  Mod.  286 ;  DoDglass  v.  S. 
6  Yerg.  525. 

•  1  Hawk.  P.  C.  Cnrw.  ed.  p.  515,  §  5. 

^  Anonymous,  6  Mod.  43 ;  S.  v.  Stalcup, 
1  Ire.  30,  35  Am.  D.  732.  In  the  latter 
case  it  was  held  that  if  an  assembly  is 
originally  lawful,  —  as,  upon  sammons, 
to  assist  an  officer  in  the  execution  of  law- 
ful process,  —  a  riot  cannot  be  committed 
by  subsequent  illegal  conduct.  Said  the 
court :  "  Such  an  assembly  cannot  be  con- 
sidered an  unlawful  assembly.  But,  we 
think,  an  unlawful  assembly  is  a  constit- 
uent and  necessary  part  of  the  offence 
of  a  riot  It  must  precede  the  unlawful 
act  which  consummates  the  offence  of 
riot." 
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assemblage  lawful  in  the  first  instance  maj  become  unlawful  bj 
subsequent  acts ;  and  then  what  is  done  maj  be  a  riot.^  Hawk- 
ins states:  ^^If  a  number  of  persons,  being  met  together  at  a 
fair  or  market  or  churchale  or  any  other  lawful  or  innocent 
occasion,  happen  on  a  sudden  quarrel  to  fall  together  by  the  ears, 
they  are  not  guilty  of  a  riot,  but  of  a  sudden  affray  only,  of  which 
none  are  guilty  but  those  who  actually  engage  in  it ;  because  the 
design  of  their  meeting  was  innocent  and  lawful,  and  the  subse* 
quent  breach  of  the  peace  happened  unexpectedly  without  any 
previous  intention  concerning  it.  Yet  it  is  said  that  if  persons 
innocently  assembled  together  do  afterwards,  upon  a  dispute  hap- 
pening to  arise  among  them,  form  themselves  into  parties,  with 
promises  of  mutual  assistance,  and  then  make  an  affray,  they  are 
guilty  of  a  riot ;  because  upon  their  confederating  together  with 
an  intention  to  break  the  peace,  they  may  as  properly  be  said  to 
be  assembled  together  for  that  purpose  from  the  time  of  such 
confederacy  as  if  their  first  coming  together  had  been  on  such 
a  design.  However,  it  seems  clear  that  if  in  an  assembly  of 
persons  met  together  on  any  lawful  occasion  whatsoever,  a  sudden 
proposal  should  be  started  of  going  together  in  a  body  to  pull 
down  a  house  or  enclosure,  or  do  any  other  act  of  violence,  to  the 
disturbance  of  the  public  peace,  and  such  motion  be  agreed  to 
and  executed  accordingly,  the  persons  concerned  cannot  but  be 
rioters;  because  their  associating  themselves  together  for  such 
a  new  purpose  is  no  way  extenuated  by  their  having  met  at  first 
'  upon  another.  Also  it  seems  to  be  certain  that  if  a  person  seeing 
others  actually  engaged  in  a  riot,  do  join  himself  unto  them,  and 
assist  them  therein,  he  is  as  much  a  rioter  as  if  he  had  at  first 
assembled  with  them  for  the  same  purpose ;  inasmuch  as  he  has 
no  pretence  that  he  came  innocently  into  the  company,  but  ap- 
pears to  have  joined  himself  unto  them  with  an  intention  to 
second  them  in  the  execution  of  their  unlawful  enterprise ;  and 
it  would  be  endless  as  well  as  superfluous  to  examine  whether 
every  particular  person  engaged  in  a  riot  were  in  truth  one  of  the 
first  assembly,  or  actually  had  a  previous  knowledge  of  the  design 
thereof."  *  It  is  the  doctrine  of  the  law,  beyond  dispute,  that 
a  riot  is  an  unlawful  assembly  carried  to  the  extent  of  actually 

1  Reg.  V.  Solev,  2  Salk.  594,  595  ;  S.  v.         >  1  Hawk.  P.  C.  Cnrw.  ed.  p  514,  §  3. 
Cole,  2  McCord/ll7;  S.  o.  Snow,  18  Me. 
346. 
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doing  the  thing  contemplated ;  ^  but  the  result  does  by  no  means 
follow  that  there  must  be  an  appreciable  space  of  time  between 
the  creation  of  the  unlawful  assembly  and  its  proceeding  to  per- 
petrate the  ulterior  wrong.  If  an  assembly,  however  innocent 
tbe  original  coming  together,  does  riotous  things,  then  all  present 
and  concurring  in  the  things  constitute  themselves,  by  the  fact 
itself,  an  unlawful  assembly ;  and  not  the  less  so  because  the 
hand  moves  simultaneously  with  the  moving  of  the  mind. 

§  1151.  How  muoh  done — (Unlawful  Aasembly — Rout). — Pre- 
cisely how  much  must  be  done  by  assembled  rioters,  to  complete 
the  offence,  is  not  clear  on  the  authorities.  This  question  relates 
only  to  the  name  of  the  crime,  not  to  the  crime  itself.  Because, 
as  we  shall  see  under  a  subsequent  title,'  a  mere  coming  together 
to  commit  a  riot  is  indictable  as  an  unlawful  assembly ;  and  as 
we  shall  see  also,^  an  act  performed  by  the  unlawful  assembly 
makes  it  a  rout  And  the  name  by  which  the  evil  conduct  is 
called  is  of  no  consequence  other  than  as  concerns  the  mere  lan- 
guage of  the  law.  The  general  proposition  in  riot  is  that  the 
thing  contemplated  must  be  accomplished.^ 

HI.   The  Intent. 

§  1152.  1.  Premeditated  or  not. — It  is  Said  by  Russell  that 
^^  the  violence  and  tumult  must  in  some  degree  be  premeditated."^ 
But  this  proposition  is  believed  to  be  a  mistake,  resting  on  no  just 
reason,  and  contrary  to  the  little  authority  we  have  to  the  ques- 
tion.^   And  — 

2.  Froiio.  —  Persons  may  commit  a  riot  while  in  fact  intend- 
ing only  a  frolic.^ 

» 

lY.   Remaining  and  Connected  Qtiestions, 

§  1153.  1.  Misdemeanor  or  Felony.  —  Riot  is  misdemeanor,  not 
felony.^  But  there  may  be  circumstances  in  which  a  statute  has 
elevated  it  to  the  higher  degree.^ 

1  Post,  §1151.    And  see  the  first  Dot0  Soley,  11  Mod.  115.    See  1  Boss.  Crimes, 

to  this  section.  3d  Eng.  ed.  266,  note. 

>  Post,  Unlawful  Assembly.  ^  I  Ross.  Crimes,  3d  Eng.  ed.  368. 

«  Post,  Root.  «  P.  i;.  Jndson,  11  Daly,  :. 

♦  Rex  r.  Birt,  5  Car.  &  P.  154 ;  Reg.         ▼  S.  v.  Alexander,  7  Rich.  5. 
V.  Vincent,  9  Car.  &  P.  91 ;  ante,  §  1143         •  Rex  v.  Farsey,  6  Car.  &  P.  81. 
and  note.    Contra,  Lord  Holt,  in  Reg.  v.         *  Rex  v.  Fnrsey,  supra.    See  Rex  v. 
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Thanet,  1  East  P.  C.  408. 
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2.  Abetting.  —  One  may  become  guilty  of  riot  by  counte- 
naucing  those  who  commit  it,  while  doing  nothing  personally.^ 
But  where  the  judge  told  the  jury  that  ^'  in  riotous  and  tumultuous 
assemblies,  all  who  are  present  and  not  actually  assisting  in  the 
suppression  in  the  first  instance  are  in  presumption  of  law  par- 
ticipants, and  that  the  obligation  is  cast  upon  a  person  so  circum- 
stanced to  prove  his  non-interference,"  the  court  of  review  held 
this  instruction  to  be  erroneous.^  There  must  be,  if  not  an  active 
assistance  to  the  rioters,  a  readiness  to  assist  them,^  or  such 
counselling  as  creates  liability  under  the  general  principles  ex- 
plained in  the  preceding  volume.^ 

§  1154.  Convlotlon  of  Minor  Offence  —  Former  Jeopardy.  —  Some 

questions  under  these  heads  have  been  decided  ;  but  we  need  only 
refer  to  the  preceding  volume,^  and  to  the  cases.^ 

§  1155.  Attempts.  —  It  has  been  already  noted  ^  that  out  of  a 
particular  form  of  attempted  riot,  the  law  has  created  the  sepa- 
rate offence  of  unlawful  assembly ;  and  when  this  form  of  attempt 
has  made  a  step  of  further  progress,  still  another  name  is  given  it, 
rout.  It  seems  quite  possible  that  there  may  be  other  kinds  of 
indictable  attempt  to  commit  riot ;  but  the  question  appears  not 
to  have  arisen  in  any  of  the  reported  cases. 


1  Vol.  I.  §  632  (2),  658  (4) ;  Williams  v. 
S.  9  Mieso.  268 ;  Rex  v.  Hunt,  1  Keny.  108. 
And  see  Treat  v.  Jones,  28  Conn.  334. 

2  S.  9.  McBride,  19  Mo.  239.  See  Vol. 
L  §  720,721;  Reg.  v.  Atkinson,  11  Cox 
C.  C.  330. 

'  Pennsylvania  v.  Craig,  Addison,  190. 
*  Vol.  I.  §  628  et  seq.  644-722 ;  Reg. 
V,  Sharpe,  3  Cox  C.  C.  288. 


*  Vol.  I.  §  794,  and  the  chapter  through* 
out  and  the  accompanying  chapters. 

«  C.  v»  Kinney,  2  Va.  Cas.  139 ;  8.  ». 
Townsend,  2  Harring.  Del.  543;  Shouse 
V.  C.  5  Pa.  83 ;  Rex  v.  Hemings,  2  Show. 
93 ;  Rex  v.  Heaps,  2  Salk.  593 ;  Rex  v. 
Hughes,  4  Car.  &  P.  873 ;  Rex  v.  Cox,  4 
Car.  &  P.  538. 

7  Ante,  §  1151. 


For  RIVER,  see  Wat. 
ROAD,  see  Wat. 
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CHAPTER  XXXIX 


BOBBERY. 

§  11 56, 1 1 57.  Introduction. 

1 1 58-1 1 65.  The  Larceny. 

1 166-1 1 73.  The  Violence. 

1174-1176.  The  Fear. 

1177,1178.  What  is  deemed  the  Person. 
1179, 1179  a.  Statutory  Robbery  and  Aggravations. 

1 1 80-1 1 82.  Remaining  and  Connected  Questions. 

Oonsolt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  1001-1008; 
Dir.  &  F.  §  931-938.  And  see,  for  particular  questions,  the  indeses  to  this  series  of 
books.    Kindred  titles  are  Assault,  Battery,  Larceny,  and  Larceny  €k>mpound. 

§  1156.  Defined.  —  Robbery  is  larceny  committed  by  violence 
from  the  person  of  one  put  in  fear.^ 

1  Vol.  L  §  553  (3).    And  see  S.  v.  Gor-  lence  or  putting  him  in  fear."   4  BLCom. 

ham,  55  N.  H.  152.    The  leading  other  242. 

definitions  are :  —  Lord  Mansfield.  —  "  A  felonious  tak- 

Ooke.  —  "  Robbery  is  a  felony  by  the  ing  of  property  from  the  person  of  another 

common  law,  committed  by  a  violent  as-  by  force."     Rex  v,  DonoUy,  2  Esst  P.  C. 

sanlt  upon  the  person  of  another,  by  put-  715,  725. 

ting  him  in  fear,  and  taking  from  his  By  Statute  in  Ohio.  — - "  If  sny  pe^ 

person  his  money  or  other  goods  of  any  son  shall  forcibly  and  by  violence,  or  by 

value  whatsoever."    3  Inst.  68.  putting  in  fear,  take  from  the  person  of 

Hale.  — "  The  felonious  and  violent  another  any  money  or  personal  property 

taking  of  any  money  or  goods  from  the  of  any  value  whatsoever,  with  intent  to 

person  of  another,  putting  him  in  fear,  be  steal  or  rob,  every,"  &c.    Turner  v.  S.  1 

the  value  thereof  above  or  under  one  shil-  Ohio  St.  422. 

ling."    1  Hale  P.  C.  532.  other  SUtes.  —  As  to  Massachusetts, 

Hawkins.  —  "  A  felonious  and  violent  see  C.  ».  Humphries,  7  Mass.  242.    As  to 

taking  away  from  the  person  of  another,  Pennsylvania^  see  C.  ».  White,  133  Ps. 

goods  or  money  to  any  value,  putting  him  182.     As  to  Georgia,  see  Long  v.  S.  12 

in  fear.'     I  Hawk.  P.  C.  Curw.  ed.  p.  212.  Ga.  293.    As  to  New  Hampshire,  see  &  p. 

^*"*-  —  "  A  felonious  taking  of  money  Gorham,  supra.    As  to  Kentucky,  see  Tkj- 

or  goods,  to  any  value,  from  the  person  lor  v,  C.  3  Bush,  508;  C.  o.  Tanner,  5 

of  another,  or  in  his  presence,  against  his  Bush,  316.     As  to  Missouri,  see  S.  v. 

will,  by  violence  or  putting  him  in  fear."  Ilowerton,  69  Mo.  91.    As  to  Kansas,  see 

2  East  P.  C.  707.  S.  v.  Bamett,  3  Kan.  250,  87  Am.  D.  471. 

Blaokstone.  —  "The  felonious  and  foi^  As  to  Texas,  see  Bond  v.  S.  20  Tex.  Ap. 

cible  taking,  from  the  person  of  another,  421 ;  Leonard  v.  8.  20  Tex.  Ap.  442. 

of  goods  or  money  to  any  value,  by  vio-  ' 
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§  1157.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Larceny ;  II.  The  Violence ;  III.  The  Pear ;  IV.  What  may  be 
deemed  the  Person  ;  V.  Statutory  Robberies  and  Aggravations  of 
Bobbery ;  VI.  Remaining  and  Connected  Questions. 

I.    The  Larceny. 

§  1158.  Compoond.  —  Robbery,  we  have  seen,^  is  a  compound 
larceny.  It  is  the  same  larceny  treated  of  in  a  previous  chapter, 
aggravated  by  what  is  explained  in  sub-titles  of  this  chapter 
following  the  present  one.'^    Thus, — 

§  1159.  1.  The  Indictment  —  for  robbery  charges  a  larceny ,8 
together  with  the  aggravating  matter  which  makes  it,  in  the  par- 
ticular instance,  robbery.*  For  example,  the  property  is  described 
the  same  as  in  larceny ;  ^  the  ownership  is  in  the  same  way  set 
out,^  and  so  of  the  rest.    Then, — 

2.  Aggravation  not  proved.  —  If  what  aggravates  the  larceny  to 
robbery  is  not  proved  at  the  trial,  the  defendant  may  be  convicted 
of  the  simple  larceny.^ 

§  1160.  statutory  Laroeny.  —  It  is  a  principle  of  interpretation 
that  what  is  newly  created  by  statute  has  jbhe  same  incidents  as  if 
it  existed  at  the  common  law.^  Therefore  if  a  statute  makes  it 
larceny  to  steal  a  thing  not  the  subject  of  larceny  at  the  common 
law,  it  is  by  legal  consequence  robbery  to  take  this  thing  forcibly 
from  the  person  of  one  put  in  fear.  This  plain  proposition  seems 
never  to  have  been  disputed,  and  on  it  many  cases  proceed.^ 
Again,— 

§  1161.  Asportation.  —  In  robbery,  as  in  simple  larceny,  there 
must  be  an  asportation.  Thus,  if  one  assaulted  merely  drops  the 
thing,  the  assailant,  being  apprehended  before  he  takes  it  up,  does 
not  commit  robbery  ,^^  because  there  is  no  completed  larceny  .^^  And, 


1  Ante,  §  892  (2). 

'  For  examples,  see  James  v.  S.  53  Ala. 
380;  Barnes  V.  S.  9  Tex.  Ap.  128 ;  Perkins 
V.  S.  65  Ind.  317. 

>  Crim.  Pro.  II.  f  1002 ;  Matthews  t;.  S. 
4  Ohio  St.  539. 

*  P.  r.  Nelson,  56  Cal.  77. 

B  Brennon  r.  S.  25  Ind.  403 ;  McEntee 
9.  8.  24  Wis.  43. 

•  C.  V.  Clifford,  8  Cnsh.  215 ;  Smedly 
V.  S.  30  Tex.  214 ;  P.  v.  Vice,  21  Cal.  344 ; 
Crews  V.  S.S  Coldw.  350;  Crim.  Pro.  XL 
f  1006. 


T  Vol  L  §  795,  1055  (2) ;  S.  v.  Jenkins, 
36  Mo.  372. 

8  Stat.  Crimes,  §  139. 

*  For  example.  Rex  v.  Cannon,  Rnss. 
&  Ry.  146 ;  McEntee  v.  S.  24  Wis.  43 ; 
Reg.  V.  Hemmings,  4  Fost.  &  F.  50 ;  S.  v. 
Carro,  26  La.  An.  377.  And  see  the  form 
of  indictment,  3  Chit.  Crim.  Law,  807,  808. 

^^  Rex  V,  Farrell,  1  Ijeach,  322,  note; 
8.  G.  nom.  Parrel's  Case,  2  East  P.  C.  557. 

n  Ante,  f  797  (2). 
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says  Hale,  ^^  if  A  have  his  purse  tied  to  his  girdle,  and  B  assaults 
him  to  rob  him,  and  in  struggling  the  girdle  breaks  and  the  purse 
falls  to  the  ground,  this  is  no  robbery  because  no  taking.  But  if 
B  take  up  the  purse,  or  if  B  had  the  purse  in  his  hand  and  then 
the  girdle  break,  and  striving  lets  the  purse  fall  to  the  ground 
and  never  takes  it  up  again,  this  is  a  taking  and  robbery.''^ 
Moreover,  — 

§  1162.  Value.  —  The  thing  taken  must,  as  in  simple  larceny, 
be  valuable,  yet  the  value  need  be  only  the  minutest ;  as,  where  it 
was  a  piece  of  paper  alleged  to  be  worth  one  penny,  robbery  was 
held  to  be  committed.^ 

§  1162  a.  1.  Felonioiu  Intent  —  There  must  be  the  same  felo- 
nious intent  as  in  simple  larceny.     Thus,  — 

2.  A  Mere  Battery. — by  one  of  another,  with  no  intent  to  steal, 
is  not  robbery.^    And  — 

8.  Compelling  Payment  —  One  does  not  commit  robbery  who  by 
violence  compels  a  debtor  to  pay  him  what  he  owes.^    Again,  — 

4.  Claim  of  Right.  —  As  in  simple  larceny,^  so  in  this  compound 
called  robbery,  a  taking  under  an  honest  claim  of  right,  however 
violent  or  wrongful,  comes  short  of  the  full  measure  of  the 
offence.® 

§  1163.  1.  Olvlng  back  Thing.  —  It  does  not  purge  the  com- 
pleted wrong  to  give  back  the  thing  taken.^    So, — 

2.  The  Offer  of  Money  —  to  the  injured  person,  less  than  the 
value  of  the  goods,  will  not  obliterate  the  crime  of  the  taking.^ 

§  1164.  Giving  under  Compulsion.  —  We  saw  in  the  first  volume 
the  effect  of  an  assaulted  woman's  giving  money  to  preserve  her 
chastity,^  and  of  one's  writing  an  order  under  compulsion.^^  Though 
the  person  assailed  delivered  with  his  own  hand  the  thing  to  the 
assailant,  the  taking  may  still  be  robbery.^ 


1  1  Hale  p.  C.  533,  referring  to  3  Inst. 
69;  Dalt.  Just.  c.  100;  Cromp.  35. 

3  Rex  V,  BiDgley,  5  Car.  &  P.  602; 
ante,  §  768. 

»  Murphy  v.  P.  5  Thomp.  &  C.  302,  3 
Hun,  114 ;  S.  v,  Curtis,  71  N.  C.  56.  And 
see  Jordan  v.  C.  25  Grat.  943,  948. 

^  Reg.  V.  Hemmings,  4  Fost  &  F.  50. 
And  see  P.  v.  Vice,  21  Cal.  344;  ante, 
1 849.  But  it  18  an  offence  under  an  Iowa 
statute.  S.  V.  Hollyway,  41  Iowa,  200, 20 
Am.  R.  586. 

672 


>  Ante,  S  851. 

*  Brown  v,  S.  28  Ark.  126. 

7  1  Hale  P.  C.  533 ;  Rex  v.  Peat,  1 
Leach,  228, 2  East  P.  C.  557 ;  ante,  §  796 ; 
Vol.  I.  §208  a. 

^  Rex  V.  Simons,  2  East  P.  C.  712; 
Rex  v»  Spencer,  2  East  P.  C.  712.  And 
see  I  Hawk.  P.  C.  Cun^.  ed.  p.  215,  §  13; 
ante,  §  845. 

•  Vol.  I.  §329(1). 
W  Vol.  I.  §748(1). 
"  1  Hale  P.  C.  533. 
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§  1165.  "FersoDai  Property."  —  Bank-uotes  are  "  personal  prop- 
erty," within  the  robbery  statute  of  Ohio.^ 

II.    The  Violence. 

§  1166.  Defined — (Actual  or  Apprehended).  —  Every  robbery 
requires  either  actual  violence  inflicted  on  the  person  robbed,  or 
such  demonstrations  or  threats  as  under  the  circumstances  create 
in  him  reasonable  apprehension  of  bodily  injury.  There  need  not 
be  both.    As  to  — 

§  1167.   Actual  Violence :  — 

Snatohlng,  —  which  is  a  sufficient  asportation  in  simple  larceny,^ 
carries  with  it  or  not  the  added  violence  of  robbery,  according  as 
it  is  met  or  not  by  resistance.^  East  puts  the  doctrine  too  strongly 
by  saying  that  it  will  not  suffice  ^'  unless  there  be  some  previous 
struggle  for  the  possession."  ^  On  the  other  side,  in  the  later  edi- 
tions of  Hawkins  it  is  stated  to  be  robbery  ^^  to  snatch  a  basket  of 
linen  suddenly  from  the  head  of  another."  ^  The  true  distinction 
is  that  in  the  absence  of  active  opposition,  it  will  be  robbery  if  the 
article  is  so  attached  to  the  person  or  clothes  as  to  create  resist- 
ance however  slight,  not  otherwise.  Thus,  where  a  watch  was 
fastened  to  a  steel  cliain  passing  round  the  owner's  neck,  one  who 
snatched  it  away,  breaking  the  chain,  was  held  to  be  guilty  of  this 
offence.  ^^  For  the  prisoner  could  not  obtain  the  watch  at  once, 
but  had  to  overcome  the  resistance  the  steel  chain  made,  and 
actual  force  was  used  for  the  purpose."  ®  To  snatch  a  pin  from  a 
lady's  headdress  so  violently  as  to  remove  with  it  a  part  of  the 
hair  from  the  place  where  it  was  fixed,^  or  to  force  an  ear-ring 
from  her  ear,®  is  robbery ;  but  not,  to  snatch  property  merely  from 
another's  hand.®    So,  — 

§  1168.  1.  Disabling,  then  Taking.  —  When  a  robber  has  dis- 
abled his  victim,  a  taking  then  from  the  person  with  no  further 
violence  suffices.    Thus,  — 


1  Tomer  v,  S.  1  Ohio  St.  422. 

a  Ante,  §  797  (4). 

»  Evans  v.  S.  80  Ala.  4 ;  P.  i?.  McGinty, 
24  Hon,  62. 

*  2  East  P.  C.  708. 

»  I  Hawk.  P.  C.  Curw.  ed.  p.  214,  §  9. 

^  Rex  V.  Mason,  Ross.  &  Ry.  419.  And 
see  S.  9.  Broderick,  59  Mo.  818;  S.  v.  Mc- 
Cune,  5  R.  I.  60,  70  Am.  D.  176;  S.  v. 
John,  5  Jones,  N.  0.  168,  69  Am.  D.  777. 

7  Rex  V.  Moore,  I  Leach,  335. 

VOL.  II.— 48 


"  Rex  V.  Lapier,  1  Leach,  320,  2  East 
P.  C.   557,  708. 

*  Rex  V.  Baker,  1  Leach,  290,  2  East 
P.  C.  702;  Rox  w.  Macauley,  I  Leach,  287 ; 
Rex  V.  Robins,  I  Leach,  290,  note ;  Bon- 
saU  V.  S.  35  Ind.  460 ;  Shinn  v.  S.  64  Ind. 
13,  31  Am.  R.  110.  See  Mahoney  v.  P.  5 
Thomp.  &  C.  329,  3  Hon,  202.  Contra, 
under  the  Iowa  statute.  S.  v,  Carr,  43 
Iowa,  418. 
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2.  Oflloer  HandoQflbig.  —  If  a  bailiff  handcuffs  his  prisoner, 
meaning  to  rob  him,  yet  under  the  pretence  of  conducting  him 
more  safely  to  prison,  a  mere  felonious  taking  of  money  from  his 
pocket  will  then  complete  the  robbery.*    So,  — 

8.  Beisiiig  by  Tbroat.  —  If  one  seizes  another  by  the  cravat, 
forces  him  against  the  wall,  and  then  abstracts  his  watch  from 
his  pocket,  though  without  his  knowledge,  this  graver  form  of 
larceny  is  committed.^ 

§  1169.  Apprehended  .Violence :  — 

1.  Dafinod.  —  As  already  seen,^  the  violence  need  not  be  actual. 
It  is  robbery  to  create  in  the  person  to  be  despoiled  a  reasonable 
apprehension  of  violence,  to  avoid  which  he  parts  with  the  thing. 
To  illustrate,  — 

2.  An  Assault,  —  which  has  not  travelled  to  a  battery,  or 
probably  any  such  array  of  force  as  is  calculated  to  create  the 
reasonable  apprehension,  though  short  of  a  technical  assault, 
suffices.*    So,  — 

8.  Menacingly  Begging.  —  Where  money  was  given  to  one  <A 
a  mob  in  a  time  of  riot,  on  his  coming  to  the  house  and  begging 
in  a  manner  which  implied  menace  if  it  were  not  given,  the 
taking  was  held  to  be  robbery.^ 

§  1170.  1.  Apprehension  Reasonable. — The  menace  most  be 
of  a  sort  to  excite  reasonable  apprehension  of  danger.  Nothing 
short  will  do.®    Moreover, — 

2.  Apprehension  removed.  —  Though  the  apparent  danger  need 
not  be  immediate,  or  the  taking  be  on  the  instant,  the  parting 
with  the  thing  must  occur  while  such  seeming  danger  continues, 
and  not  after  time  has  elapsed,  especially  in  the  robber's  absence, 
for  it  to  be  removed.'    And  — 

8.  Compelled  Oath.  —  Hale  says :  ^^  If  thieves  come  to  rob  A, 
and  finding  little  about  him  enforce  him  by  menace  of  death  to 
swear  upon  a  book  to  fetch  them  a  greater  sum,  which  he  doth 


1  Rex  9.  Gaacoigne,  1  Leach»  280,  S 
East  P.  C.  709. 

s  C.  V.  SDelliug,  4  Binn.  379.  Of  a 
like  sort  is  Mahoney  v.  P.  5  Thomp.  &  C. 
329,  3  Han,  202.  Drunk«nneB«.  ^  See, 
where  the  taking  was  from  a  drunken 
man,  Brennan  o.  S.  25  Ind.  403. 

3  Ante,  §  1166. 

*  I  Hale  P.  C.  533 ;  1  Hawk.  P.  C. 
porw.  ed.  p.  214,  §  7.    Under  some  cir- 
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cnmstancefl,  the  obtaining  of  mim&j  hy  aa- 
aanlt  without  an  actual  patting  in  fear  wiU 
be  robberj.    S.  r.  Gorham,  55  N.  H.  152. 

ft  Rex  V.  Taplin,  2  East  P.  C.  712. 

•  Long  V.  S.  12  Ga.  293 ;  2  East  P.  C. 
713 ;  1  Hawk.  P.  C.  Carw.  ed.  p.  314,  §  8. 

7  Long  V.  S.  12  Ga.  293;  Rex  v.  Jack- 
son, 1  East  P.  C.  Add.  xxi.,  1  Leach,  193, 
note,  2  lb.  618,  note;  1  Hawk.  P. G.  Carw. 
ed.  p.  213,  {  1.  ' 
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accordingly,  this  is  a  taking  hj  robbery,  yet  he  was  not  in  con- 
science bound  by  such  compelled  oath;  for  the  fear  continued, 
though  the  oath  bound  him  not."^ 

§  1171.    Apprebended    Destruction   of   Habitation.  —  A    real    or 

apparent  exception  to  the  general  doctrine  of  this  sub-title, 
which  requires  the  actual  or  threatened  violence  to  be  to  the 
person,  is  seen  in  some  English  cases,  as  follows.  Where  the 
threat  was  by  a  rioter  to  tear  down  corn  and  the  dwelling-house, 
the  giving  under  fear  of  it  was  held  to  render  the  taker  a  robber.* 
Even  where  the  danger  was  not  immediate,  but  the  threat  was 
to  bring  a  mob  from  a  neighboring  town  in  a  state  of  riot,  and 
bum  down  the  house,  the  parting  with  the  thing  through  fear  that 
this  consequence  would  follow  a  refusal,  but  not  otherwise  from 
apprehension  of  personal  danger,  was  adjudged  to  make  robbery 
of  the  taking.®  The  reasons  on  which  these  cases  proceed  are 
not  clear  in  the  reports  of  them ;  but  East  asks,  ^^  if  the  threat  of 
burning  down  a  man's  dwelling-house  by  a  mob  do  not  in  its3lf 
convey  a  threat  of  personal  danger  to  the  occupiers."  *  However 
this  may  be,  the  dwelling-house  is  a  different  thing  in  the  law 
from  mere  property.  Besides,  one  without  habitation  is  exposed 
to  the  inclement  elements;  so  that  to  deprive  a  man  thereof  is 
equivalent  to  inflicting  personal  injury  upon  him.     But  — 

§  1172.  Charge  of  Sodomy.  —  The  English  cases  make  one  real 
exception  to  the  general  doctrine.  By  them,  if  a  man  to  get  an- 
other's money  threatens  to  bring  against  him  a  charge  of  sodomy, 
and  through  fear  of  it,  whether  well  ^  or  ill  founded,  and  the  con- 
sequent loss  of  reputation,  the  other  parts  with  his  property,  the 
taking  is  robbery.  There  is  clearly  no  foundation  of  principle 
for  this  exception ;  and  though  it  is  well  established  in  the  adju- 
dications of  the  English  tribunals,  perhaps  also  of  our  own,^  it  is, 
at  least,  an  excrescence  on  the  law. 


1  1  Hale  P.  C.  532.  Hawkins  seems  of 
the  opinion  that  sach  an  oath,  operating 
on  a  mistaken  conscience,  is  itself  a  force 
which  makes  the  transaction  robberj.  1 
Hawk.  P.  C.  Curw.  ed.  p.  218,  §  1 ;  bnt 
Lord  Hale's  reason  —  namely,  that  the 
fear  contiunes  — is  a  better  one,  and 
donbtless  where  this  reason  does  not  ap- 
ply the  consequence  does  not  follow. 

3  Rex  V.  Simons,  2  East  P.  C.  731.  See 
Bex  0,  GnosU,  1  Car.  &  P.  304. 


*  Rex  V.  Astlej,  2  East  P.  C.  729 ;  Rex 
V,  Brown,  2  East  P.  C.  731. 

*  2  East  P.  C.  731,  note. 

A  Rex  V,  Gardner,  1  Car.  &  P.  479, 
Littledale,  J.  observing:  "If  he  was 
guilty,  the  prisoner  ought  to  have  prose> 
cuted  him  for  it,  and  not  have  extorted 
money  from  him.*' 

«»  I  Hawk.  P.  C.  Curw.  ed.  p.  215,  §  10; 
Rex  V.  Knewland,  2  Leach,  721, 730;  Rex 
V.  Jones,  2  East  P.  C.  714,  715, 1  Leach 
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§1173.  1.  other  Threats  of  Proeeontion.  —  In  no  other  case 
will  a  threat  of  prosecution,  unaccompanied  by  yiolence,  justify 
the  fear  necessary  in  robbery ;  ^  because  a  man  in  the  hands  of 
the  law  is  not  legally  presumed  to  be  in  danger  of  bodily  harm. 
But  where  one  falsely  pretended  to  have  official  authority  and 
thereon  seized  another,  shoved  him  against  a  wall,  and  threat- 
ened to  take  him  to  jail  unless  he  paid  the  demanded  money, 
this  actual  violence  elevated  the  taking  of  the  money  to  i-obbery.^ 
Still,  — 

2.  Threat  mm  Misdemeanor.  —  The  getting  of  money  from  one 
under  the  threat  to  indict  him  for  perjury  has  been  adjudged  a 
criminal  misdemeanor,  though  not  robbery ;  for,  said  Lord  Holt, 
^^  if  a  man  will  make  use  of  a  process  of  law  to  terrify  another 
out  of  his  money,  it  is  such  a  trespass  as  an  indictment  will  lie." ' 

III.   The  Fear. 

§  1174.  1.  The  Dootriae,  —  in  general  terms,  is  that  the  person 
robbed  must  be,  in  legal  phrase,  put  in  fear.    But  — 

2.  Force  supplying  Pear.  —  Where  there  is  force,  there  need  be 
no  fear  other  than  the  law  will  imply  from  it.  It  is  sometimes 
said  that  there  must  be  either  force  or  fear,  not  necessarily  both.^ 
The  better  form  of  the  doctrine  is  that  if  there  is  no  actual  force, 
there  must  be  actual  fear ;  but  from  actual  force,  the  fear  is 


139,  Rex  r.  Harrold,  2  East  P.  C.  715; 
Kex  V.  Stringer,  2  Mood/,  261 ;  Rex  i;. 
Fuller,  Ross.  &  Ry.  408;  Rex  v.  Dun- 
nally,  1  Leach,  193;  8.  o.  nom.  Rex  v, 
Bonally,  2  East  P.  C.  713,  783 ;  Rex  v. 
EgertoD,  Rnas.  &  Ry.  375 ;  Rex  v,  Hick- 
man, 2  East  P.  C.  728,  1  Leach,  278 ;  Rex 
o.  Elmstead,  1  Rubs.  Crimes,  Sd  Eog.  ed. 
894 ;  Long  v.  S.  12  Ga.  293 ;  P.  i7.  Mc- 
Paniels,  1  Par.  Cr.  198;  Britt  v.  S.  7 
Homph.  45.  Some  of  the  above  cases 
go  only  to  the  point  that  it  is  robbery 
to  extort  money  by  means  of  a  charge 
of  sodomy,  leaving  open  the  question 
whether  the  fear  relates  to  the  physical 
consequences  of  a  prosecution,  or  to  the 
loss  of  character.  Other  ca«es  decide 
that  it  need  be  only  of  the  loss  of  char- 
acter. 

1  Britt  V.  8.  7  Humph.  45 ;  Rex  v. 
Newton,  Car.  Crim.  Law,  3d  ed.  285 ;  Rex 
V.  Knewlaod,  S  Leach,  721 ;  s.  c.  nom. 
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Rex  V.  Wood,  2  East  P.  C.  732 ;  Long  ft 
S.  12  Ga.  293 ;  Reg.  v.  Henry,  2  Moody, 
118 ;  Perkins  o.  S.  65  Ind.  317 ;  Williams 
V.  S.  12  Tex.  Ap.  240 ,  Kimble  v,  S.  12 
Tex.  Ap.  420.  Obtaining  money  from  a 
woman,  by  a  threat  to  accuse  her  hasbsnd 
of  an  indecent  assault,  is  not  robbeij. 
Rex  V.  Edwards,  5  Car.  &  P.  518 ;  8.  c 
nom.  Rex  v.  Edward,  1  Moody  &  R.  257. 

>  Bussey  o.  S.  71  Ga.  100,  51  Am.  B. 
256.  And  see  McCormick  9.  S.  26  Tex. 
A  p.  678. 

»  Reg.  V.  Woodward,  11  Mod.  137. 
And  see  post,  §  1201. 

«  C.  V.  Snelling,  4  Binn.  879;  M^ 
Daniel  v.  a  8  Sm.  &  M.  401, 418, 47  Am. 
D.  93 ;  S.  V.  Cowan,  7  Ire.  239 ;  C  »• 
Humphries,  7  Mass.  242 ;  Rex  r.  Frances, 
2  Comyns,  478;  Long  ».  S.  12  Ga.  2W; 
McDaniel's  Case,  19  How.  St.  Tr.  745, 
806.    And  see  Seymom  v,  S.  15  Ind.  K8. 


CHAP.  XXXIX.] 


BOBBEBT. 


§1178 


conclusively  inferred  by  the  law.^  Within  which  distinction,  an 
assault,  without  battery,  is  probably  to  be  deemed  actual  force.^ 

3.  No  Force,  no  Fear.  —  In  the  absence  of  force,  if  fear  is  not 
in  fact  excited,  there  is  no  robbery,  though  there  is  reasonable 
ground  for  fear.'  But  the  exciting  of  an  actual  fear,  without 
the  employment  of  force,  is  adequate.^ 

§  1175.  Time  of  Fear.  —  The  fear  of  physical  ill  must  come 
before  the  relinquishment  of  the  thing  to  the  thief,  not  after; 
else  the  taking  is  not  robbery.* 

§  1176.  Intent  to  proeeoute  Robber.  —  The  surrendering  of  the 
property,  not  through  actual  fear,  but  for  the  purpose  of  pros- 
ecuting the  robber,  is  considered  in  the  first  volume.® 


IV.    What  is  deemed  the  Person. 

§  1177.  1.  The  Doctrine  —  is,  that  since  robbery  is  an  offence 
as  well  against  the  person  as  the  property,  the  taking  must  be 
from  what  the  law  terms  the  person."    But  — 

2.  The  Meaning  —  is,  not  that  the  taking  must  necessarily  be 
from  the  actual  contact  of  the  body,  but  it  suffices  when  only 
from  under  the  personal  protection.*    And  — 

§  1178.  1.  The  Personal  Protection  —  is  interpreted  to  cover 
all  one's  effects  within  a  not  easily  defined  distance  over  which 
his  presence  may  be  deemed  to  have  sway ;  as,  says  Hale,  ^^  if  a 
thief  come  into  the  presence  of  A,  and  with  violence  and  putting 
A  in  fear  drives  away  his  horse,  cattle,  or  sheep,"  he  commits 
robbery.®  The  better  expression  is  that  — 
^  2.  Presence.  —  Employing  this  word  in  the  meaning  just  ex- 
plained, a  taking  in  the  presence  of  an  individual  put  in  fcaf  is  in 
law  a  taking  from  his  person.^^    Thus,  — 


1  See  also  Rex  v,  ResDe,  2  Leach,  616. 

*  Vol.  L  §  438  (2) ;  S.  v,  Gorham,  55 
N.  H.  152. 

*  Rex  V.  Reane,  2  East  P.  C.  734,  S 
Leach,  616.  And  see  2  East  P.  C.  665, 
666. 

*  C.  V.  Brooks,  1  Dnv.  150 ;  S.  v.  How- 
ertoD,  58  Mo.  581 ;  Glass  v.  C.  6  Bash, 
436. 

*  Rex  V.  HartDan,  2  East  P.  C.  736. 

*  Vol.  I.  §  438  (2). 

1  Stegar  v,  S.  39  Ga.  583,  99  Am.  D. 
472;  Kit  o.  S.  11  Hnmph.  167. 
'  And  see  ante,  §  898  (2),  902. 


»  1  Hale  P.  C.  538. 

^  Rex  V.  Frances,  2  Comjns,  478 ;  b.  c. 
nom.  Rex  v,  Francis,  2  Stra.  1015,  Cas. 
temp.  Hardw.  113;  P.  v,  Anderson,  60  Cal. 
205.  In  U.  S.  V.  Jones,  3  Wash.  C.  C.  209, 
216,  the  learned  judge  employed  a  form  of 
expression  somewhat  different,  but  mean- 
ing the  same  thing.  He  said :  ''  It  is  ob- 
jected that  the  taking  must  he' from  the 
person.  The  law  is  otherwise;  for  if  it 
be  in  the  presence  of  the  owner,  —  as,  if 
by  intimidation  he  is  compelled  to  open 
his  desk,  from  which  his  money  is  taken, 
or  to  throw  down  his  purse,  which  thd 
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8.  XnstB&oM. — One  who  binds  another  in  one  room  of  his 
house,  and  compels  him  to  tell  where  valuables  may  be  found  in 
another  room ;  ^  or  confines  another  in  his  smoke-house  fifteen 
steps  from  the  dwelling-house,^  —  commits  robbery  by  feloniously 
taking  the  sought-for  things  from  the  other  room  or  building. 

y .  Statutory  Mobberies  and  Aggravatian%  of  Bobbery, 

§  1179.  1.  GeneraL  —  Most  of  our  statutes  define  robbery  in 
the  terms  of  the  common  law,  and  their  interpretations  follow 
the  unwritten  rule.'  We  have  some  other  statutes  presenting 
slight  divergencies  from  the  common  law.^ 

2.  Desrees.  —  Some  of  our  statutes  —  for  example,  those  of 
Missouri,*^  New  York,*  and  Michigan^  —  create  degrees  in  rob- 
bery. But  no  particularizations  of  them  seem  to  be  required  in 
this  chapter. 

§  1179  a.  Aggravated  Robberies :  — 

1.  From  DweUing-honsa  —  Highway.  —  Aggravated  robberies 
appear  to  have  begun  in  England  with  the  Statute  of  23  Hen.  8, 
c.  1,  §  8,  which  deprived  of  clergy  those  convicted  "  for  robbing  of 
any  person  or  persons  in  their  dwelling-houses,  or  dwelling-place, 
the  owner  or  dweller  in  the  same  house,  his  wife,  his  children, 
or  servants  then  being  within  and  put  in  fear  and  dread  by  the 
same,  or  for  robbing  of  any  person  or  persons  in  or  near  about 
the  highways."  The  date  is  1531.  In  1547  it  was  confirmed  but 
not  much  changed  by  1  Edw.  6,  c.  12,  §  10,  taking  away  clergy 


robber  picks  up,  —  it  is  robbery."  East 
pots  the  doctrine  thus :  "  In  robber/,  it  is 
Bufficieiit  if  the  property  be  taken  in  the 
presence  of  the  owner ;  it  need  not  be 
taken  immediately  from  his  person,  so 
that  there  be  violence  to  his  person  or 
patting  him  in  fear.  As  where  one,  hav- 
ing first  assaolted  another,  takes  away  his 
horse  standing  by  him ;  or,  having  pat 
him  in  fear,  drives  his  cattle  out  of  his 
pasture  in  his  presence,  or  takes  up  his 
purse  which  the  other  in  his  fright  had 
thrown  into  a  bush,  or  his  hat  which  had 
fallen  from  his  head."  2  East  P.  C.  707. 
"  Or,"  adds  Hawkins,  "  robs  my  servant 
of  my  money  before  my  face."  1  Hawk. 
P.  C.  Curw.  ed.  p.  214,  §  5.  See  also 
Turner  v.  S.  1  Ohio  St.  422 ;  Rex  v.  Fal- 
lows, 5  Car.  &  P.  508. 
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1  S.  V.  Calhoun,  72  Iowa,  432,  2  Anv- 
St  252. 

^  Clements  v.  S.  84  Ga.  660,  20  Am. 
St.  385. 

*  Ante,  (1156,  note ;  C  v.  Humphries, 
7  Mass.  942 ;  Turner  v,  S.  1  Ohio  St.  422, 
425 ;  Crews  v.  S.  3  Coldw.  350 ;  Brennon 
V.  S.  25  Ind.  403 ;  P.  r.  Shuler,  28  CaL 
490,  492. 

«  Wilson  V.  S.  3  Tex.  Ap.  63,  65 ;  Rob- 
inson V.  S.  11  Tex.  Ap.  309. 

*  1  Wagner  Stats,  p.  456,  §  20-22 ;  S.  v. 
Davidson,  38  Mo.  374 ;  S.  v,  Jenkins,  36 
Mo.  372 ;  S.  r.  Farrar,  38  Ma  457 ;  &  v. 
Howerton,  59  Mo.  91.' 

«  McCloskey  v.  P.  5  Par.  Cr.  299.  306; 
Quinlan  v.  P.  6  Par.  Cr.  9;  P.  v.  Hall,  6 
Par.  Cr.  642. 

'  P.  V.  Calvin,  60  Mich.  113. 


CHAP.  XXXIZ.]  BOBBEBT.  §  1180 

from  the  **  breaking  of  any  house  bj  day  or  by  nighty  any  person 
being  then  in  the  same  house  where  the  same  breaking  heretofore 
hath  been  or  hereafter  shall  be  committed,  and  heretofore  hath 
been  or  hereafter  shall  be  thereby  put  in  fear  or  dread,  or  of  or 
for  robbing  of  any  person  or  persons  in  the  highway,  or  near  to 
the  highway."  Thus  stood  the  law,  creating  the  two  kinds  of 
robbery  known  as  robbery  in  the  dwelling-house  and  highway 
robbery,  until  1691.  In  that  year,  these  statutes  were  rendered 
tmimportant  by  8  Will.  &  M.  c.  9,  §  1,  which  deprived  of  clergy 
all  who  should  ^'  rob  any  person ; "  in  other  words,  took  clergy 
from  every  sort  of  robbery  as  defined  by  the  common  law.^ 
Now,  it  results  from  these  dates  '  that  the  first  two  of  the  above 
statutes  are  sufficiently  early  to  have  been  common  law  in  the 
older  colonies,  and  the  third  to  have  been  common  law  in 
Georgia,  yet  not  generally  elsewhere.  But  for  obvious  reasons 
they  could  have  little  or  no  practical  effect.  In  the  legislation 
of  our  States,  we  discover  little  or  nothing  of  robbery  from  the 
dwelling-house;  something,  not  much,  of  highway  robbery.^ 

2.  Robbery  with  Dangerous  'Weapon.  —  The  statutes  of  some 
of  our  States,  and  of  England,^  have  made  it  a  heavier  offence 
than  common  robbery  to  take  from  one  money  or  goods  by  the 
use  of  a  dangerous  weapon.  Under  the  words,  ^^  being  armed 
with  a  dangerous  weapon,"^  it  was  adjudged  unnecessary  that 
the  striking  or  wounding  should  be  with  such  weapon.  For,  said 
Bigelow,  C.  J.,  ^^  the  gist  of  the  crime  is  in  committing  a  robbery 
while  armed  with  a  dangerous  weapon,  and  in  striking  and 
wounding  the  party  robbed,  by  whatever  means  the  blows  or 
wounds  may  be  inflicted:"  • 

YI.  Remaining  and  Connected  QiLeations. 

§  1180.  1.  Felony. — Robbery  is  a  common-law  felony, "  amongst 
the  most  heinous  felonies."  ^  The  collateral  consequences  are  tliose 
explained  in  the  first  volume  ;  as,  — 

2.  CombiningB  of  OiTenden.  —  ^^  In  some  cases,"  says  Hawkins, 

1  Rex  V,  Wardle,  Rusb.  &  Ry.  9 ;  Rex  Cowan,  7  Ire.  239 ;  S.  r.  Wilson,  67  N.  C. 

V.  Snmmen,  2  East  P.  C.  785 ;   Rex  v.  456 ;  S.  v.  Burke,  73  N.  C.  83. 

Darnford,  2  East  P.  C.  785.  *  Archb.  Crim.  PI.  &  Ev.  19th  ed.  447; 

a  Bishop  First  Book,  §  56.  24  &  25  Vict.  c.  96,  §  43. 

»  S.  V,  Anthony,  7  Ire.  234;  S.  r.  Mo-  *  Mass.  Gen.  Stats,  c.  160,  §  22. 

Cnne,  5  R.  I.  60,  70  Am.  D.  176;  S.  i;.  •  C.  r.  Mowry,  11  Allen,  20,  22. 

7  3  Inst.  68. 
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'^  a  man  may  be  siud  to  rob  me  where,  in  truth,  he  never  actually 
had  any  of  my  goods  in  his  possession ;  as,  where  I  am  robbed  by 
several  of  one  gang,  and  one  of  them  only  takes  my  money,  in 
which  case  in  judgment  of  law  every  one  of  the  company  shall 
be  said  to  take  it,  in  respect  of  that  encouragement  which  they 
give  to  another  through  the  hopes  of  mutual  assistance  in  their 
enterprise.  Nay,  though  they  miss  of  the  first  intended  prize, 
and  one  of  them  afterwards  ride  from  the  rest  and  rob  a  third 
person  in  the  same  highway  without  their  knowledge,  out  of  their 
view,  and  then  return  to  them,  all  are  guilty  of  robbery ;  for  they 
came  together  with  an  intent  to  rob,  and  to  assist  one  another  in 
so  doing."  ^  This  comes  from  the  doctrine  that  all  present  and 
assisting  in  a  felony,  or  near  enough  to  assist  if  called  on,  and 
lending  their  wills  to  what  is  done,  are  principals  either  of  the 
first  or  second  degree.*  And  we  have  seen  '  that  one  so  aiding 
need  be  present  only  at  such  part  of  the  wrong-doing  as  con- 
stitutes some  necessary  element  in  the  offence.^ 

§  1181.  Attempts  —  to  rob,  like  those  to  commit  other  crimes, 
are  indictable  as  misdemeanor.  Having  examined  the  general 
doctrine  of  Attempt  in  the  preceding  volume,  we  need  here  only 
refer  to  that  exposition*  and  to  the  authorities,  some  of  which 
are  under  statutes,  others  are  purely  of  the  common  law.* 

§  1182.  Baoond  Jeopardy.  —  For  the  effect  of  a  previous  jeop- 
ardy,^ the  reader  is  referred  to  the  preceding  volume.® 


1  1  Hawk.  P.  C.  Corw.  ed.  p.  213,  }  4 

«  Vol.  I.  S  648-654. 

»  Vol.  I.  §  649. 

*  As  to  the  subject-matter  of  this  sec- 
tion nnder  the  United  States  statute 
against  robbing  the  mail,  see  U.  S.  v. 
Mills,  7  Pet.  138. 

B  Vol  I.  §  723  et  seq. 

«  Rex  V.  Mills,  1  Leach,  259,  I  East 
P.  C.  397;  Hex  v.  Lee,  1  Leach,  51 ;  Hex 
V.  Mackey,  I  East  P.  C.  399 ;  Anonymous, 
2  East  P.  C.  662 ;  Reg.  v.  Stringer,  1  Car. 


&  K.  188,  2  Moody,  261 ;  Hex  v.  Thomas. 
1  Leach,  330 ;  Hex  v.  Parfait,  1  Lesch,  19, 
1  East  P.  C.  416;  S.  v.  Bruce,  24  Me  71 ; 
P.  V,  Woody,  48  Cal.  80;  Reg.  v.  Waltoo, 
Leigh  &  C.  288,  9  Cox  C.  C.  268. 

7  Roberts  v,  S.  14  Ga.  8,  58  Am.  D. 
528;  S.  V.  Lewis,  2  Hawks,  98,  11  Am. 
D.  741 ;  8.  V,  Brannon,  55  Mo.  63,  17 
Am.  R.  643  ;  S.  v.  Pitts»  57  Ma  85;  S.  v. 
Palmer,  30  Mo.  385. 

*  Vol.  L  S  978  et  seq. 


For  ROBBERY  AT  SEA,  see  Piracy. 

ROBBING  MAIL,  see  ante,  $  904,  nota. 
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CHAPTER  XL. 


BOUT. 


Consalt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  {  992 ;  Dir.  & 
F.  §  924-930.  And  for  incidental  questions,  see  the  indexes  to  this  series  of  books. 
Connected  titles  are  AJSray,  Riot,  and  Unlawful  Assembly. 

§  1183.  Defined.  —  Bout  is  an  unlawful  assembly  which  has 
performed  some  act  toward  the  commission  of  a  riot.^ 

§  1184.  Related  to  Riot  —  to  Unlawful  AsBembly.  —  Constitut- 
ing, therefore,  a  part  of  the  offence  of  riot,^  and  being  an  unlaw- 
ful assembly  to  which  some  step  toward  a  riot  is  added,  the  offence 
of  rout  is  necessarily  in  the  main  treated  of  under  those  two  titles. 
Little  need  be  added  here. 

§  1185.  The  Act  —  (Attempting  Prise-fight).  —  In  illustration  of 

the  act  whereby  an  unlawful  assembly  may  elevate  itself  to  a  rout, 
it  has  been  held  that  where  the  required  number  of  persons  meet, 
stake  money,  and  propose  to  engage  in  a  prize-fight,  they  commit 
a  rout.* 

§  1186.  How  Many.  —  Not  less  than  three  assembled  persons 
are  competent  in  law  for  this  offence.^ 


1  Yol.  L  §  534  (3),  where  also  Black- 
stone's  definition  is  given.  Hawkins  says : 
"A  rout  seems  to  be,  according  to  the 
general  opinion,  a  disturbance  of  the  peace 
by  persons  assembling  together  with  an 
intention  to  do  a  thing  which,  if  it  be 
executed,  wiU  make  them  rioters,  and 
actually  making  a  motion  towards  the 
execution  thereof.  But  by  some  books 
the  notion  of  a  rout  is  confined  to  such 


assemblies  only  as  are  occasioned  by  some 
grievance  common  to  all  the  company ;  as, 
the  enclosure  of  land  in  which  they  all 
claim  a  right  of  common,"  &c.  1  Hawk. 
P.  C.  Curw.  ed.  p.  516,  §  8. 

8  Ante,  §  1143,  note,  1151,  1155. 

*  S.  V.  Sunmer,  2  Speers,  599,  42  Am. 
D.  387. 

*  Vol.  I.  §  534;  post,  §  1257. 


For  SABBATH-BREAKING,  see  Lord's  Day. 
SALE  OF  LIQUOR,  see  Stat.  Crimes. 
SCOLD,  see  Commok  Scold,  Vol.  I.  §  1101  et  seq. 
SCRIPTURES,  REVILING,  see  Blasphbmy  and  Pbofanenebb. 
SEDITION,  see  Vol.  L  §  457  (3)  and  note ;  Dir.  &  F. 
SEDUCTION,  see  Stat.  Crimes. 
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CHAPTER  XLI. 

SELF-MUBDEB. 

Oonralt,  —  for  the  indictment  and  procedare,  Dir.  &  F.  }  952-954.  And  for  inci- 
dental qnestions,  see  the  indexes  to  this  series  of  books.  Connected  crimes  are 
Duelling  and  Homicide  Felonious. 

§  1187.  1.  How  at  Common  Law.  —  The  same  principle  which 
forbids  one  to  take  the  life  of  another  prohibits  equally  the  taking 
of  his  own  life.  Tlierefore  self-murder,  or  suicide,  like  any  other 
murder,  is  a  common-law  felony.^  But  as  no  penalty  other  than 
the  forfeiture  of  goods,  and  of  personalty  generally,  which  was  the 
common-law  punishment,'  can  be  inflicted  on  him  who  has  mur- 
dered himself,  and  as  forfeitures  for  crime  are  not  practised  in 
our  States,  this  offence  is  practically  not  punishable  with  us.^  It 
is  the  same  where  one  kills  another  and  dies ;  though  he  has  com- 
mitted murder,  our  law  cannot  punish  him.    But  — 

2.  Self-mayhem.  —  One  may  maim  himself  and  live  to  be 
punished.  Therefore  at  the  common  law  a  man  is  indictable  who 
inflicts  mayhem  on  himself.^    Now,  returning  to  murder,  — 

8.  Collateral  Conaequencea.  —  Though  a  dead  man  cannot  prac- 
tically be  punished,  there  may  be  collateral  consequences,  whether 
the  murder  is  of  one's  self  or  another.  Thus,  limiting  our  view  to 
suicide,  — 

4.  Prlnolpal  of  Seoond  Degree.  —  If,  under  the  common  law  as 
it  was  administered  in  England  when  this  country  was  settled, 
one  advises  another  to  kill  himself,  and  he  does  it  in  the  presence 
of  the  adviser,  the  latter  becomes  guilty  of  murder,  probably  as 
principal  of  the  second  degree,  but  at  all  events  as  principal.  And 
it  is  the  same  in  our  States.*    But  — 

1  Vol.  L  §  259  (1),  610  (2),  511,  652.  253,  260,  261 ;  Rex  v.  Hughes,  5  Car.  & 

s  1  Hawk.  P.  C.  c  27,  S  7,  8;  Vol.  I.  P.  126;  Rex  v.  Russell,  1  Moodjr,  856; 

§  968  (1 ).  Reg.  V.  Burgess,  Leigh  &  C.  258. 

>  See  the  sections  ahove  referred  to ;  *  Rex  v.  Wright,  1  East  P.  C.  396,  1 

alflo  C.  V.  Bowen,  13  Mass.  356,  7  Am.  D.  Hale  P.  C.  412,  Co.  Lit.  127  a. 

154;    Reg.  v.  Alison,  8  Car.  &  P.  418;  «  Vol.  L  §  510  (2),  652;  C.  v.  Dennis, 

Rex  V.  Dyson,  Russ.  &  Ry.  523  ;  Rex  v.  105  Mass.  162. 

Ward,  1  Ley.  8 ;  Hales  v.  Petit,  1  Plow. 
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5.  Acoeasory  before  the  Fact  —  As  suicide  is  felony,  not  mis- 
demeanor, if  it  is  committed  in  the  adviser's  absence,  the  latter  at 
ihe  common  law  goes  free  of  punishment ;  because  the  principal, 
being  dead,  cannot  be  first  convicted.^  In  reason,  on  a  question 
probably  not  decided,  the  statutes  which  widely  prevail  among  us, 
making  the  accessory  before  the  fact  in  felony  a  principal  felon,^ 
should,  in  the  States  wherein  they  have  been  enacted,  be  held  to 
work  a  reversal  of  this  doctrine,  subjecting  the  instigator  in  these 
cases  to  punishment. 

6.  Attempt.  —  If  one  attempts  to  commit  self-murder  and  fails, 
is  he  indictable  for  misdemeanor  as  though  the  attempt  were  on  a 
third  person  ?  There  would  seem  to  be  no  ground  for  distinguish- 
ing the  two  cases,  or  distinguishing  the  common  law  of  England 
and  of  our  States  on  this  qaestion.  And  by  the  common  law  as 
administered  in  England,  this  is  an  indictable  misdemeanor.' 

7.  Aooldental  Killing  in  Attempted  Suicide.  —  One  who,  in  at- 
tempting to  take  his  own  life,  accidentally  kills  another  interfering 
to  prevent  it,  commits  thereby  an  indictable  homicide.^ 

8.  Insanity,  —  which  prevents  one's  killing  of  another  from 
being  felonious,  takes  away  in  like  manner  the  criminality  of 
killing  himself.^ 

9.  Statutes,  —  in  some  of  our  States,  have  more  or  less  modified 
the  foregoing  doctrines.    Thus,  — 

10.  In  New  Tork, — the  very  singular  consequence  has  been 
held  to  result  from  the  Penal  Code,  that  actual  suicide  is  no 
offence,  but  it  is  a  felony  punishable  by  imprisonment  to  attempt 
it  unsuccessfully.® 

11.  Missouri  —  While  at  the  common  law,  as  we  have  seen, 
one  who  at  the  fact  abets  another  in  self-murder  is  guilty  of 
murder,  a  Missouri  statute  reduces  the  "  deliberately  assisting  " 
of  a  person  therein,  to  manslaughter  in  the  first  degree.^ 

12.  statutory  Attempt.  —  We  have  just  seen  the  effect  of  the 


1  Vol.  I.  §  652 ;  Reg.  v.  Leddington,  9 
Car.  &  P.  79.  And  see  Reg.  u,  Jessop,  16 
Cox  C.  C.  204. 

«  Vol.  I.  §  668  (5),  670  (1). 

*  Reg.  V.  Burgess,  Leigh  &  C.  258,  9 
Cox  C.  C.  247 ;  Reg.  v.  Doody,  6  Cox  C.  C. 
463. 

«  C.  V,  Mink,  123  Mass.  422. 

*  John  Hancock  Mnt.  Life  Ins.  Co.  v, 
Moorey  84  Mich.  41 ;  Charter  Oak  Life 


Ins.  Co.  V.  Rodel,  95  U.  S.  232 ;  Connecti- 
cut Mat  Life  Ins.  Co.  v.  Groom,  86  Pa. 
92,  27  Am.  R.  689 ;  Hathaway  v.  National 
Life  Ins.  Co.  48  Vt.  335. 

«  Darrow  v.  Family  Fund  Soc.  116 
N.  Y.  537,  542 ;  Meacham  v.  New  York 
St.  Mat.  Ben.  Assoc.  120  N.  Y.  237; 
Freenuin  p.  National  Ben.  Soc.  42  Hun, 
252. 

7  S.  V.  Ludwig,  70  Mo.  412. 
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New  York  statute  on  the  attempt.  In  tlie  absence  of  a  special 
provision  like  that  in  New  York,  if  by  the  law  of  a  State  self- 
murder  is  not  a  crime,  to  attempt  it  can  be  no  offence.  On 
this  principle,  when  in  Hawaii  the  Penal  Code  proyided  a  punish- 
ment for  murder,  then  after  the  manner  of  the  common  law  made 
the  attempt  to  commit  it  also  punishable,  the  court,  deeming  the 
main  prohibition  not  to  include  self-murder,  justly  held  as  a  con- 
sequence that  the  minor  one  did  not  extend  to  the  attempt^  And 
though  in  Massachusetts  there  are  common-law  offences,  the  court 
holds,  contrary  to  what  would  probably  be  the  doctrine  in  some 
other  States  under  like  statutes,^  that  because  attempts  have  been 
fully  legislated  upon,  they  have  ceased  to  be  cognizable  at  common 
law ;  consequently,  and  by  force  of  reasoning  similar  to  what  pre- 
vailed in  Hawaii,  an  attempt  to  commit  suicide  is  not  punishable.' 
In  England,  under  enactments  not  radically  dissimilar  to  the 
Massachusetts  ones,  the  attempt  at  suicide  is  still  punishable 
at  common  law.^ 

A  Rex  r.  Ahaee,  2  Am.  Law  Rev.  794.  «  Reg.  v.  BorgeM,  Leigh  &  C.  S5S;  9 

s  Stat.  Crimes,  }  154-162.  Cox  C.  C.  247. 

*  C.  V,  Dennis,  105  Mass.  162.    And  see 
Blackburn  v.  S.  23  Ohio  St  146, 163. 


For  SELLING  ADULTERATED  MILK,  see  Stat  Crimea 
SELLING  LIQUOR,  see  Stat.  Crimes. 
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CHAPTER  XLII. 


SEPULTURE. 


Consiilt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  1009-1018 ; 
Dir.  &  F.  §  955-958.  And  for  incidental  qaestions,  see  the  indexes  to  this  series  of 
books. 

§  1188.  1.  Offenoes  against  Burial.  —  Within  a  doctrine  of  the 
first  volume,^  to  sell  a  dead  body  for  dissection,^  or  otherwise  to 
refuse  burial,'  is  indictable  at  the  common  law.    And  — 

2.  Inqueat  of  Coroner.  —  Preventing  a  coroner  from  holding  an 
inquest  over  a  dead  body,  where  it  is  required  by  law,  —  as,  by 
burying  it  prematurely,  —  is  indictable.*    So,  — 

3.  Diflintarring  —  nuauthorized  a  buried  corpse  is  in  like  man- 
ner punishable.^  In  an  English  case,  one  without  leave  removed 
the  bodies  of  some  deceased  relatives  from  a  dissenters'  burial- 
place,  and  this  was  held  to  be  a  crime ;  though  his  motive,  being 
to  bury  them  elsewhere,  was  good.® 


»  Vol.  L  §  506. 

<  Reg.  r.  Feist,  Dears.  &  B.  590,  8  Cox 
C.  C.  18;  Vol.  L  §506. 

*  One  is  not  indictable  for  refusing  to 
bury  a  relative  if  he  has  not  the  means, 
though  he  declines  to  borrow  money  of- 
fered therefor.  Reg.  v.  Vann,  2  Den.  C.  C. 
325,  5  Cox  C.  C.  379, 8  Eng.  L.  &  Eq.  596. 

*  Vol.  I.  §  468  (6) ;  Anonymous,  7  Mod. 
10;  Keg.  V.  Stephenson,  IS  Q.  B.  D.  331, 
15  Cox  C.  C.  679. 

*  Vol.  I.  §  506 ;  Reg.  v.  Jacobeon,  14 
Cox  C.  C.  522.  And  see  McNamee  o.  P. 
31  Mich.  473. 

^  Reg.  9.  Sharpe,  Dears.  &  B.  160,  7 
Cox  C.  C.  214,  40  Eng.  L.  &  Eq.  581.  A 
"Widow,  —  it  has  been  held,  has  no  con- 
trol over  the  body  of  her  deceased  hus- 
band after  its  burial,  but  with  the  -burial 
her  duty  to  it  terminates,  and  the  disposi- 
tion of  it  thereafter  belongs  to  the  next  of 
kin.  Wynkoop  v.  Wynkoop,  42  Pa.  293, 
82  Am.  D.  506.    In  another  case,  the  hus- 


band having  been  buried  in  his  father's 
cemetery  lot  with  the  approval  of  the 
widow,  she  was  enjoined  from  removing 
the  body.  Peters  v.  Peters,  16  Stew.  140. 
A  Widower,  —  whose  formal  consent  to 
the  burial  of  his  deceased  wife  in  the  lot 
of  other  persons  was  not  free  and  full, 
was  permitted  to  remove  her  body,  coffin, 
and  tombstone  to  his  own  lot.  Weld  v. 
Walker,  130  Mass.  422,  39  Am.  R.  465. 
And  Grav,  C.  J.  said :  "  The  rules  of  law 
applicable  to  this  case  are  too  well  settled 
to  require  or  permit  elaborate  discussion. 
Neither  the  husband  nor  the  next  of  kin 
have,  strictly  speaking,  any  right  of  prop- 
erty in  a  dead  body;  but  controversies 
between  them  as  to  the  place  of  its  burial 
are,  in  this  country,  where  there  are  no  ec- 
clesiastical courts,  within  the  jurisdiction 
of  a  court  of  equity.  2  BI.  Com.  429 ; 
Meagher  v.  Driscoll,  99  Mass.  281 ;  In  re 
Beekman  Street,  4  Bradf.  503, 532 ;  Pierce 
V,  Swan  Point  Cemetery,  10  R.  L  227.    It 
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4.  Burning  —  a  dead  body,  instead  of  interring  it,  was  in  an 
English  jury  case  ruled  not  to  be  punishable.  But  it  is  otherwise 
if  done  in  a  way  to  create  a  public  nuisance.^ 

§  1189.  Defacing  Tomb.  —  Coke  says :  ^  Concerning  the  building 
or  erecting  of  tombs,  sepulchres,  or  monuments  for  the  deceased, 
in  church,  chancel,  common  chapel,  or  churchyard,  in  a  convenient 
manner,  it  is  lawful ;  for  it  is  the  last  work  of  charity  that  can 
be  done  for  the  deceased,  who  whiles  he  lived  was  a  lively  temple 
of  the  Holy  Ghost,  with  a  reverend  regard  and  Christian  hope 
of  a  joyful  resurrection.  And  the  defacing  of  them  is  punishable 
by  the  common  law."  ^  Under  the  North  Carolina  statute,  which 
seems  to  be  simply  in  affirmance  of  this  common-law  doctrine,  it 
was  held  that  when  the  owner  of  land  has  expressly  or  by  impli- 
cation consented  to  an  interment  therein,  he  is  indictable  if  he 
defaces  or  destroys  the  tombstone." 

§1190.  Statutory  Offences. — There  are  various  statutes  re- 
lating to  these  subjects ;  but  more  in  exposition  of  them  is  not 
necessary.* 


is  the  hnsband's  right  and  duty  to  barj 
his  deceased  wife.  Darell  i;.  Hayward,  9 
Gray,  248;  Lakin  v.  Ames,  10  Cosh.  198, 
821 ;  CunniDgham  v.  Reardon,  98  Mass. 
538.  When  a  body  has  once  been  bnried, 
no  one  has  the  right  to  remove  it  without 
the  consent  of  the  owner  of  the  grave,  or 
leave  of  the  proper  ecclesiastical,  munici- 
pal, or  jndicisd  authority.  Reg.  v.  Sharpe, 
Dears.  &  B.  160, 163,  7  Cox  C.  C.  214, 216 ; 
Wynkoop  v,  Wynkoop,  42  Pa.  293 ;  Pierce 
.V.  Swan  Point  Cemetery,  above  cited." 
p.  423.  For  More.  —  as  to  the  right  of 
removal,  see  Thompson  v.  Hickey,  8  Abb. 
N.  Cas.  159;  Rhodes  v.  Brandt,  21  Hun,  1. 

1  Reg.  v.  Price,  15  Cox  C.  C.  389. 

s  3  Inst.  202. 

»  S.  V,  Wilson,  94  N.  C.  1015. 

«  Kex  r.  Dnffin,  Russ.  &  Ry.  365 ;  C. 


V.  Slack,  19  Pick.  304 ;  C.  v.  Loring.  6 
Pick.  370 ;  S.  v,  McClure,  4  Blackf.  328 ; 
Tate  V.  a  6  Blackf.  110;  Winten  v.  S.  9 
Ind.  172;  C  v.  Goodrich,  13  Allen,  546; 
C.  V.  Viall,  2  AUen,  512 ;  Phillips  v.  S.  29 
Tex.  226 ;  Reg.  t;.  Feist,  Dears.  &  B.  596, 
8  Cox  C.  C.  18 ;  C.  v.  Wellington,  7  Allen, 
299.  And  see  Rousseau  v.  Troy,  49  How. 
Pr.  492.  On  the  Qoneral  Question— of 
sepulture,  the  reader  is  referred  to  Mr. 
Moak's  note  to  In  le  BeUison,  IS  Eng. 
Rep.  654,  embracing  a  wide  coUection  of 
authorities.  See  also  Lowrie  v.  Plitt,  11 
Philad.  303;  Dwenger  v.  Geary,  113  Ind. 
106;  Woolwich  v.  Robertson,  6  Q.  B.  D. 
654;  Gombert's  Appeal,  110  F&.  496; 
Snyder  v.  Snyder,  60  How.  Pr.  368;  P. 
v.  Richards,  44  Hun,  278. 


For  SHOP-BREAKING,  see  Burolaht. 

SHOWS,  see  Public  Shows,  Vol.  I.  §  1145  et  seq. 
SLANDER,  see  Libbl  akd  Slandkb. 
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CHAPTER  XLIIL 


SODOMY. 


ConBiilt,  —  for  the  pleading,  practice,  and  evidence,  Crim.  Pro.  IL  {  1013-1018  a ; 
Dir.  &  F.  S  962-965.  And  for  incidental  qnestions,  see  the  indexes  to  this  series  of 
books. 

§  1191.  1.  Defined.  —  Sodomj  is  a  carnal  copulation  by  human 
beings  with  each  other  against  nature,  or  with  a  beast.^ 

2.  Common  Law.  —  We  have  seen  ^  that  it  is  an  offence  at  the 
common  law.  It  is  such  also  under  the  unwritten  law  of  Scot- 
land.^ It  is  the  same  in  most  of  our  States ;  but  not  in  States, 
like  OhiOy^  where  there  are  no  common-law  crimes,^  and  not  in 
Iowa.® 

8.  statutes.  —  In  Louisiana,  a  statute  making  punishable  the 
"  crime  against  nature " '  was  adjudged,  it  is  believed  correctly, 
to  refer  to  sodomy,  and  to  be  sufficiently  specific  and  definite.^ 
But  in  Texas,  the  majority  of  a  divided  court  held  the  contrary ,• 
rendering  sodomy  not  indictable  under  these  words.^^  Later,  we 
find  that  in  some  way  it  has  become  a  crime  in  Texas.^^ 

§  1192.  'With  Fowl.  —  Russell  says :  "  An  unnatural  connec- 
tion with  an  animal  of  the  fowl  kind  is  not  sodomy,  a  fowl  not 
coming  under  the  term  ^  beast ; '  and  it  was  agreed  clearly  not  to 
be  sodomy  when  the  fowl  was  so  small  that  its  private  parts 
would  not  admit  those  of  a  man,  and  were  torn  away  in  the 
attempt."  M  Later,  the  words  of  24  &  25  Vict  c.  100,  §  61,  are 
^^  the  abominable  crime  of  buggery,  committed  either  with  man- 

1  Vol.  I.  §  503.  •  S.  V,  WiUiams,  34  La.  An.  87. 

«  Vol.  I.  f  503.  •  Fennel]  v.  S.  32  Tex.  378. 

*  Mackenzie  Crim.  Law,  I,  1,  3 ;  also  ^^  Frazier  v.  S.  39  Tex.  390.  See  S.  v. 
1,  15,  4.  Campbell,  29  Tex.  44,  94  Am.  B.  251. 

«  Melvin  v.  Weiant,  36  Ohio  St.  184,        ii  Medis  p.  St  27  Tex.  Ap.  194. 

^  Am.  R.  572.  i^  1  Rnss.  Crimes,  3d  £ng.  ed.  698,  re- 

*  Vol.  L  S  35.  ferring  to  Rex  v.  Mulreaty,  a  manuscript 

*  Estes  r.  Carter,  10  Iowa,  400.  case,  by  Baylej,  J. 


7  Vol.  L  5  503  (1). 
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kind  or  with  any  animal,"  and  a  domestic  fowl  is  adjudged  to 
be  an  "  animal "  within  this  provision.* 

§  1193.  Consent  —  Husband  and  V0^ife  —  Man  and  Boys. — Un- 
like rape,  sodomy  may  be  committed  between  two  persons  both 
of  whom  consent;  so  it  may  be  between  husband  and  wife;^  so 
two  men,  or  a  boy  and  a  man,  can  commit  it ;  and,  whicheyer  is 
the  pathic,  both  may  be  indicted.^ 

§  1194.  Penetration — Bmiasion.  —  The  questions  of  the  needful 
penetration  and  emission  were  considered  under  the  title  Rape.^ 
A  penetration  of  the  mouth  is  not  sodomy.* 

§  1195.  Attempt.  — A  solicitation  to  commit  this  offence  is  an 
indictable  attempt ;  ^  and  there  may  be  other  forms  of  the  at- 
tempt,^—  as,  assault  with  the  intent.® 

§  1196.  Felony  or  Miademaanor.  —  There  is  doubt  whether, 
under  the  common  law  of  this  country,  sodomy  is  felony  or  mis- 
demeanor,—  explained  in  the  first  volume.^ 

1  Reg.  V.  Brown,  24  Q   B.  D.  357, 16  Reg  v.  Rowed,  6  Jar.  396 ;  Rex  p.  Hick> 

Cox  C.  C.  71S.  man,  1  Moudy,  34. 

3  Reg  V.  Jellyman,  8  Car.  &  P.  604.  ^  Reg.  v  Eaton,  8  Car.  &  P.  417;  Daris 

«  Reg.  V.  Allen,  1   Den.   C    C  364,  r.  S.  3  Har.  &  J.  154. 

Temp.  &  M.  55,  2  Car.  &  K.  869,  13  Jar.         >  Reg.  v.  Lock,  Law  Rep.  2  C.  C.  10, 

108,  18  Law  J.  K.  8.  M.  C.  72;  1  East  12  Cox  C.  C  244.    And  see  AnoDymoaa, 

P.  C.  480.  1  B.  &  Ad.  382 ;  Reg.  v,  Middleditch,  1 

*  Ante,  S  1127-1132.  Den.  C  C.  92. 

«  Rex  V.  Jacobs,  Ross.  &  R/.  331.  •  Vol  I  §  503  (1). 

•  Vol.  I.  S  767  (2),  768  6,  768  d  (2); 


For  SOLICITATIONS,  see  Vol.  I.  §  767-768  J. 
SPIRITUOUS  LIQUOR,  see  Stat.  Crimes. 
STOLEN  GOODS,  see  Rbcbivimo  Stolen  Goods. 
STREETS,  see  Wat. 
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CHAPTER  XLI7, 

SUBORNATION  OP  PERJURY. 

Consult,  —  for  the  pleading,  eridence,  and  practice,  Crim.  Pro.  II.  §  1019-1023 ; 
Dir.  &  F.  §  966-969.  And  see,  for  incidental  questions,  the  indexes  to  this  series  of 
books.    This  chapter  is  a  sort  of  continuation  of  the  title  Perjury. 

§  1197.  1.  l8  Perjury.  —  As  already  explained,^  subornation  of 
perjury  is,  in  its  essence,  perjury.     Thus, — 

2.  Defined.  —  In  the  words  of  Hawkins,  "  Subornation  of  per- 
jury, by  the  common  law,  seems  to  be  an  offence  of  procuring  a 
man  to  take  a  false  oath  amounting  to  perjury,  who  actually 
takes  such  oath.*    But,"  he  adds,  — 

8.  Attempt.  —  "  Tt  seemeth  clear  that  if  the  person  incited  to 
take  such  an  oath  do  not  actually  take  it,  the  person  by  whom  he 
was  so  incited  is  not  guilty  of  subornation  of  perjury ;  yet  it  is 
certain  that  he  is  liable  to  be  punished,  not  only  by  fine,  but  also 
by  infamous  corporal  punishment."^  In  other  words,  the  unsuc- 
cessful incitement  is  an  indictable  attempt.*  There  appears  to 
have  been  a  period  in  our  law  when  the  unsuccessful  solicitation 
was  deemed  to  constitute,  without  ndore,  the  full  subornation  of 
perjury ;  for  as  such  it  and  other  indictable  attempts  corruptly  to 
influence  a  witness  are  treated  of  in  some  of  the  old  books.^ 

§  1197  a.  1.  Inciting  to  less  than  Perjury.  —  There  being  false 
swearings  which  are  not  perjuries,^  a  procuring  of  their  com- 
mission is  not  subornation  of  perjury.^ 

*  Ante,  §  1056 ;  U.  S.  v.  Dennee,  3  '  As,  for  example,  in  Tremaine's  Pleas 
Woods,  39.  of  the  Crown,  Rex  v.  Margerum,  Trem. 

«  And  see  Vol.  I.  §468  (4);  U.  S.  v.  P.  C.  168;  Rex  v,  Tasborongh,  Trem. 
Wilcox,  4  Blatch.  393;  C.  r.  Smith,  11  P.  C.  169;  and  other  entries  following. 
Allen,  243 ;  Stewart  v,  S.  22  Ohio  St  477 ;  Indeed,  not  one  of  the  entrie.s  for  sub- 
ante,  §  1056.  ornation  of  perjury,  given  in  this  book, 

»  1  Hawk.  P.  C.  Curw.  ed  p.  435,  §  9,  is  for  the  full  offence  within  the  modern 

10.  definitions. 

*  Ante,  §  1056  (1) ;  Reg.  r.  Clement,  26         8  Ante,  §  1014,  1029. 

U.  0  Q  B   297 ;  Vol.  I.  §  468  (4).    See         ^  S.  v,  Wymberly,  40  La.  An  460. 
P.  p.  Thomas,  63  Cal  482. 
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2.  Knowledge  of  False.  —  Both  the  suborner  and  the  suborned 
must,  as  elements  of  the  offence,  know  the  testimony  to  be  false, 
and  the  former  must  be  aware  that  the  latter  so  knows  it,  other- 
wise there  is  not  the  needful  corruption.^ 

§1198.  Prooednre. — There  have  been  some  peculiarities  of 
procedure  relating  to  subornation  of  perjury ;  how  it  is  now  is 
shown  in  "  Criminal  Procedure."  *  Except  for  them,  there  would 
seem  never  to  have  been  any  propriety  in  ranking  this  as  a 
separate  offence.^ 

§  1199.  sutates  —  in  our  States,  and  acts  of  Congress,  more 
or  less  regulate  this  offence.  But  the  practitioner  will  have  them 
before  him,  and  they  do  not  require  consideration  here.^ 

^  U.  S.  V.  Evans,  10  Saw.  132,  19  Fed.  stnictioos,  see  S.  v.  Joaqnin,  69  Me.  218. 

Rep.  912 ;  Coyne  v,  P.  124  m.  17,  7  Aul  Subornation  of  perjury  in  procuring  an 

St.  324.  affidavit  before  the  receiver  of  a  local  luw 

<  Crim.  Pro.  IL  {  1019  et  seq.  office  is  indictable  ander  R.  S.  of  UJ. 

•  Ante,  i  1056.  §  5392,  5393.    Babcock  ».  U.  &  34  Fw* 

^  For  the  statute  of  Maine  and  its  con-  Rep.  873. 


For  SUBSEQUENT  OFFENCE,  see  VoL  L  {  959-965. 
SUICIDE,  see  Self-murder. 
SUNDAY,  see  Lord's  Day. 
SWEARING,  see  Blaspuemt  and  Profaneness. 
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CHAPTER   XLV. 

THREATENING  LETTERS  AND   OTHER  THREATS. 

Consult,  —  for  the  pleaditig,  practice,  and  evidence,  Crim.  Pro.  II.  §  1024-1029  6; 
Dir.  &  F.  §  976-980.  And  for  incidental  queations,  see  the  indexes  to  this  series  of 
books.    A  connected  title  is  Extortion. 

§  1200.  1.  Nature  of  Subject.  —  The  principles  of  the  unwrit- 
ten law  enter  into  the  subject  of  this  chapter,  yet  the  outward 
forms  of  the  offence  are  chiefly,  not  exclusively,  the  creations  of 
statutes. 

2.  Early  English  Statutes.  —  Blackstone  says :  '^  By  the  Statute 
9  Geo.  1,  c.  22,  amended  by  Statute  27  Geo.  2,  c.  15,  knowingly 
to  send  any  letter  without  a  name,  or  with  a  fictitious  name,  de- 
manding money,  venison,  or  any  other  valuable  thing,  or  threat- 
ening, without  any  demand,  to  kill  any  of  the  king's  subjects,  or 
to  fire  their  houses,  out-houses,  barns,  or  ricks,  is  made  felony 
without  benefit  of  clergy.  This  offence  was  formerly  high  trea- 
son by  the  Statute  8  Hen.  6,  c.  6."  ^ 

3.  Later  Engilish  Statutes  —  have  revised  and  superseded  the 
foregoing ;  as,  7  &  8  Geo.  4,  c.  29,  §  8 ; «  7  Will.  4  &  1  Vict.  c.  87, 
§  7  ;8  10  &  11  Vict.  c.  66,  §  1  ;*  and  24  &  25  Vict.  c.  90,  §  45* 
and  47.« 

4.  "With  us.  —  none  of  the  English  enactments  appear  to  be 
within  the  rules  making  them  common  law,  or  to  have  been  ac- 
cepted as  such.  But  in  a  part  of  our  States,  if  not  all,  there  are 
statutes  modelled  more  or  less  after  the  English  ones. 

5.  Interpretations.  —  The  expositions  in  "  Statutory  Crimes  " 
will  explain,  not  only  the  principles  on  which  these  statutes  are 
interpreted,  but  the  meanings  of  their  leading  terras.  In  this 
place,  we  need  do  little  more  than  refer  to  some  of  the  cases. ^ 

1  4  Bl.  Com.  144.  10  Cox  C  C  9  ;  Reg  v  Walton,  Leigh  & 

«  Reg  V.  Miard,  1  Cox  C.  C  22.  C  288,  9  Cox  C  C  268. 

»  Keg.  V.  Taylor,  1  Foat.  &  F.  511.  •  Reg.  v  Redman,  Law  Rep  1  C  C.  12, 

*  Reg  17.  Jones,  5  Cox  C  C  226  10  Cox  C  C  159 

*  Reg   V.  Robertson,  Leigh  &  C  483,  ^  American  Cases  —  S    v.  Bruce,  24 
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6.  Threats  other  than  by  Letter.  —  There  may  be  miachievons 
threats  other  than  by  letter;  and  to  them  extend  some  of  the 
statutes,  and  some  of  the  cases  cited  in  the  last  note. 

§  1201.  1.  At  Common  Law,  —  we  have  extortion  by  an  offi- 
cer, a  species  of  threat,  treated  of  in  a  preceding  chapter.^  Like- 
wise there  are  other  threats  proceeding  from  officers,  and  from 
those  who  are  not  officers,  indictable  at  the  common  law.'  Stat- 
utes have  so  far  covered  the  ground  that  the  courts  have  not  had 
occasion  to  define  the  limits  of  the  common-law  doctrine,  and 
it  will  not  be  compensatory  to  attempt  here  a  drawing  of  exact 
lines. 

2.  Under  the  National  Government.  —  A  threat,  especially  a 
threatening  letter,  is  doubtless  in  some  circumstances  an  ofifence 
against  the  law  of  nations.  But  our  United  States  tribunals  are 
commonly  understood  not  to  have  the  jurisdiction  to  administer 
this  law,^  without  express  authority  from  some  act  of  Congress* 
We  are  not  absolutely  without  national  legislation  against  threats ; 
as, — 

8.  Our  Revenne  Laws  —  make  it  punishable  for  one  to  receive 
^^  any  money  or  other  valuable  thing  under  a  threat  of  informing 
•  .  .  against  any  violation  of  any  internal  revenue  law."  ^ 


Me  71  ;  P.  v.  GrifliD,  2  Barb.  427 ;  Biggs 
V.  P.  8  Barb.  547  ;  KobioHon  r.  C.  101 
Mass.  27 ,  C.  v.  Carpenter,  108  Maas.  15 ; 
C.  V.  MoultoD,  108  Mass.  307 ;  C.  r.  Doras, 
108  Mass.  488 ;  Brabham  v.  S.  18  Ohio  St 
485;  S.  V.  Morgan,  3  Heisk.  262;  C.  v. 
Murphy.  12  Allen.  449;  Shilllet  v.  C.  14 
Grat  652;  P.  v.  Braman,  30  Mich.  460; 
8.  V.  Liuthicum,  68  Mo.  66 ;  S.  v.  Barr,  28 
Mo.  A  p.  84. 

Enqlish  Cases.  —  Those  cited  in  pre- 
yions  notes  to  this  section ;  also  Reg.  v. 
Smith,  Temp.  &  M.  214,  1  Den.  C.  C.  510, 
2  Car.  &  K.  882,  14  Jur.  92,  19  Law  J 
H.  B.  M.  C.  80;  Rex  v.  McDermod,  Jebb, 
118;  Reg.  o.  Grirowaile,  1  Den.  C  C  30, 
1  Car.  &  K.  592 ,  Reg.  v.  Jones,  1  Den. 
C.  O.  218,  2  Car.  &  K.  398  ;  Rex  v.  Rob- 
inson, 2  Leach,  749,  2  East  P.  C.  1110; 
Rex  V.  Pickford,  4  Car.  &  P.  227  ;  Rex  v. 
Boncher,  4  Car.  &  P.  562 ;  Reg.  v.  Wag- 
staff,  Russ.  &  Ry.  398 ;  Reg.  i^.  Hamilton, 
1  Car.  &  K.  212*;  Rex  ».  Paddle,  Russ.  & 
Ry.  484  ;  Rex  o.  Jepson,  2  East  P.  C. 
1115;    Rex  v.   Hammond,  2  East  P.  C. 

692 


1119,  1  Leach,  444;  Rex  v.  Heming,  2 
East  P.  C.  1116,  1  Leach,  445,  note;  Reg. 
V.  Burridge,  2  Moody  &  R.  296 ;  Reg.  ». 
Coghlan,  4  Post  &  F.  316 ;  Reg  p.  Rich- 
ards, 1 1  Cox  C.  C.  43 ;  Reg.  v.  Chalmers, 
10  Cox  C.  C.  450;  Reg.  v.  McDonnell,  5 
Cox  C.  C.  153  ;  Reg.  v.  Carruthers,  1  Cox 
C.  C.  138;  Reg.  v.  Hendy,  4  Cox  C.  C. 
243 ;  Reg.  w.  Redman,  Law  Rep.  1  C.  C. 
12;  Reg  v.  Menage,  3  Post  &  F.  310; 
Skinner  v.  Kitch,  Taw  Rep.  2  Q.  B.  393, 
10  Cox  C.  C.  493 ;  Reg.  v.  King,  14  Cox 
C.  C.  434. 

Canada.  —  Reg.  v.  Johnson,  14  U.  C. 
Q.  B.  569. 

1  Ante,  §  390  et  seq. 

a  Vol.  J.  i  562,  762  (3),  767  (2) ;  ante, 
§  392  (4,  5),  407 ;  S.  r.  Evans,  1  Honst. 
Crim.  97.  And  see  WiUiams  v.  a  13  Tex. 
Ap.  285. 

«  Vol.  I.  §  190-203. 

*  See  U.  S.  V.  Worrall,  2  Dall.  884. 

*  R.  S.  of  U.  S.  f  5484 ;  U.  S.  r.  Fero, 
18  Fed.  Rep.  901.  See  P.  v.  Jones,  62 
Mich.  304. 
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4.  Accuse  to  extort.  —  Oue  of  the  most  familiar  forms  of  the 
statutory  threat  is  to  accuse  a  person  of  crime  with  the  intent  to 
extort  money  or  other  valuables  from  him.  Not  the  accusation, 
but  the  threat  to  make  it,  constitutes  this  offence.^  And  by  con- 
struction of  most  of  our  statutes,  it  is  inmiaterial  whether  the 
person  threatened  is  guilty  or  not ;  for  in  either  case  there  is  an 
attempt  to  pervert  justice.^  Nor  is  it  necessary  that  the  threat 
should  be  successful.^  The  form  of  the  words  alleged  to  be  a 
threat  is  unimportant  if  they  sufficiently  convey  the  idea.* 

6.  The  Intent,  —  both  under  the  unwritten  law  and  under  the 
statutes,  must  be  evil.    Thus,  — 

6.  Demanding  Money  dne.  —  One  who,  by  a  threat,  demands 
money  which  he  honestly  believes  to  be  due,  does  not  commit  this 
offence.^ 

§  1201  a.  BlackmaUing  —  is  the  name  given  in  some  of  our 
States  to  this  sort  of  statutory  offence.  But  the  name  has  no 
influence  upon  its  governing  principles.® 


>  S.  r.  Feten,  37  La.  An.  730. 

*  C.  V.  Backley,  148  Mafl8  37 ;  S.  v. 
Goodwin,  37  La.  An.  713;  C  v.  Coolidge, 
128  Maas.  55 ;  Reg  v.  Cracknell,  10  Cox 
C.  C  408;  Reg.  t;.  Richards,  11  Cox  C.  C. 
43.  And  see  Reg.  v.  Chalmers,  10  Cox 
C.  C.  450. 

<  S.  V.  Evans,  1  Houst  Grim  97; 
Elliott  V.  S.  36  Ohio  St.  318. 

*  S.  V.  Harper,  94  N.  C.  936;  P.  v, 
Wightman,  43  Hun,  358,  104  N.  Y.  598; 


C.  V.  Murphy,  12  Allen,  449 ;  S.  v.  Pat- 
terson, 68  Me.  473 ;  P.  v,  Thompson,  97 
N.  Y.  313. 

^  Reg.  V.  Coghlan,  4  Fost.  &  F.  316; 
Reg.  V.  Johnson,  14  U.  C.  Q.  B.  569 ;  S.  v. 
Hammond,  80  Ind.  80,  41  Am.  R.  791. 
But  see  C.  v.  Coolidge,  128  Mass.  55. 

^  Kistler  v.  S.  64  Ind.  371 ;  McMiUen 
V.  S.  60  Ind.  216 ;  S.  v.  Hammond,  80  Ind. 
80,  41  Am.  R.  791. 


For  TIPPLING-HOUSE,  see  Vol.  I.  §  11 13-1117 ;  also  Stat.  Crimes. 
TOLLS,  OFFENCES  AS  TO,  see  Dir.  &  F.  §  981-985. 
TRADES,  OFFENSIVE,  see  Vol.  L  $  1138-1144. 
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CHAPTER  XLVL 


TREASON. 


{  1202-1204.  Introduction. 

1205-1213.  The  English  Treaflon  corroBponding  to  outs. 

1214-1236.  Treason  against  the  United  States. 

1254, 1 255.  Treasons  against  Individual  SUtea. 

Oonaolt,  —  for  the  pleading,  evidence,  and  practice,  Crim.  Pro.  II.  §  1030-1041 ; 
Dir.  &  F.  §  986-989.  And  for  numerous  incidental  questions,  see  the  indexes  to  this 
series  of  books. 

§  1202.  1.  The  Flnt  Voluna  —  contains  many  expositions  of 
things  which  would  be  equally  relevant  here.  What  is  there 
said  will  not  be  repeated  in  the  present  title.  In  a  manner 
somewhat  fragmentary,  we  shall  here  take  a  view  of  such  im- 
portant questions  as  remain. 

2.  American  AuthoritiM.  — This  subject  has  not  been  much  ex- 
amined in  our  American  courts ;  and  the  little  judicial  matter  we 
have  upon  it  is  in  the  main  only  dicta.  There  has  been  but  one 
treason  case  before  the  Supreme  Court  of  the  United  States,  and 
this  was  a  mere  application  for  the  discharge  of  a  prisoner  on 
habeas  corpus.  He  was  discharged,  and  Marshall,  C.  J.,  in  giving 
the  opinion  of  the  court,  where  only  the  question  of  discharge  was 
in  issue,  said  many  things  respecting  treason ;  ^  and  afterward, 
sitting  with  the  district  judge  in  the  trial  of  Aaron  Burr,  he  ex- 
plained and  commented  on  this  opinion  at  length.'  There  are 
a  few  reports  of  other  trials  before  the  lower  courts.* 


^  Ex  parte  BoUman,  4  Cranch,  75. 

<  The  Beports  of  Burr*s  Trial.  — Of 
the  Trial  of  Aaron  Burr,  there  are  two 
original  and  contemporaneous  reports, 
that  of  HobertAon,  published  at  Philadel- 
phia, in  two  volumes ;  and  that  of  Carpen- 
ter, published  at  Washington,  in  three 
volumes.  Later,  there  was  published  at 
Washington,  in  one  volume,  a  report  con- 
densed from  these  two,  but  principally 
from  the  former ;  edited  by  J.  J.  Coombs, 
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who  furnished  some  notes  of  his  own.  Of 
the  two  original  reports,  Robertson's  is 
said  to  be  the  more  accurate ;  it  is  the 
one  to  which  the  references  are  made  in 
this  chapter,  except  where  Coombs's  is 
specified. 

•  See  "Two  Trials  of  John  Fries,"  &c., 
by  Carpenter,  ▲.  d.  1800 ;  U.  S.  v.  Vigol,  2 
Dall.  346;  U.  S.  v.  Vilato,  2  DalL  370; 
U.  S.  r.  Insurgents  of  Pa.  2  Dall.  335; 
U.  S.  V,  Stewart,  2  Dall.  343 ;  U.  S  p- 
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§  1203.  How  this  Chapter.  —  Trials  for  treason  do  not  often 
arise ;  and  when  they  do,  ample  time  for  preparation  is  given  to 
counsel.  Therefore  it  would  not  be  judicious  to  occupy  space  in 
tracing,  in  any  minute  way,  the  current  of  observation  —  for  it 
amounts  to  little  else  —  in  our  American  reports  of  treason 
trials ;  since  each  practitioner  can  do  this  for  himself  as  well 
as  an  author  can  do  it  for  him.  Yet  we  may  profitably  call  to 
mind  some  of  the  principles  on  which  judicial  determination 
ought  in  these  cases  to  proceed.  Gentlemen  who  manage  trials 
for  this  high  offence  are  generally  from  the  experienced  class  of 
practitioners  who,  more  clearly  than  men  of  less  acquirements, 
discern  the  value  of  this  sort  of  exposition. 

§  1204.  1.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
English  Treason  which  corresponds  to  ours ;  II.  Treason  against 
the  United  States ;  III.  Treasons  against  Individual  States. 

2.  Omitted  from  this  Edition.  —  In  the  third,  fourth,  and  fifth 
editions,  there  were  two  other  sub-titles ;  namely, "  The  Matter 
as  affected  by  Ordinances  of  Secession,"  and  "  The  Matter  as  af- 
fected by  Civil  War."  It  is  presumed  that  while  this  edition  is 
a  living  book  on  the  shelves  of  dealers,  and  it  is  hoped  for  all 
time,  there  will  be  no  practical  use  for  these  sub-titles.  If  they 
are  wanted  for  other  purposes,  the  country  contains  sufficient 
copies.    Therefore  those  sub-titles  are  omitted  from  this  edition. 

I.    The  English  Treason  which  corresponds  to  ours* 

§  1205.  1.  High  and  Petit.  —  Under  the  ancient  English  law, 
treason  was  of  two  kinds,  high  and  petit;  but  in  the  United 
States,  as  already  seen,^  we  have  no  petit  treason.  Consequently 
the  only  kind  of  old  English  treason  which  concerns  us  is  high 
treason. 

2.  The  Anoient  High  Treason  —  is  by  Hawkins  explained  as 
follows :  "  Before  the  25  Edw.  3,  c.  2,  there  was  great  diversity 
of  opinion   concerning  high  treason ;  and  many  offences  were 


Mitchell,  2  Dall.  348 ;  U.  S.  v.  Pryor,  3 
Wash.  C.  C.  234;  U.  S.  v,  Hoxie,  1  Paine, 
265 ;  Western  Insurgents,  Whart.  St.  Tr. 
102 ;  Northampton  Tnsargents,  Whart.  St. 
Tr.  468;  U.  S.  v,  Hanway,  2  Wal.  Jr.  139 ; 
U.  S.  V.  BoUman,  1  Cranch  C.  C.  373; 
U.  S.  V,  Lee,  2  Cranch  C.  C.  104 ;  U.  S.  v, 
Greathoase,  2  Abh.  U.  S.  364,  4  Saw.  459 ; 


also  a  few  things  of  interest  maybe  fonnd 
in  the  later  legal  and  other  periodicals. 
And  see  Carlisle  v,  U.  S.  16  Wal.  147; 
Hanauer  v.  Doane,  12  Wal.  347 ;  Short- 
ridge  V,  Macon,  1  Abb.  U.  S.  58,  Chase 
Dec.  136 ;  Culliton  v.  U.  S.  5  Ct.  of  CI. 
627. 

1  Vol.  I.  §  611  (3),  681  (1),  779  (2). 
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taken  to  be  included  in  it  besides  those  expressed  in  the  said 
statute  :  as,  the  killing  of  the  king's  father,  brother,  or  even  his 
messenger ;  producing  the  pope's  bull  of  excommunication  and 
pleading  it  in  disability  ;  refusing  to  accuse  a  man  in  the  king's 
courts  and  summoning  him  to  ap)>ear  and  defend  himself  before 
a  foreign  prince;  and  other  such  like  acts  tending  to  diminish 
tlie  royal  dignity*  of  the  Crown."  ^    Therefore,  — 

§  1206.  Defined  by  Statute.  —  Long  before  the  settlement  of 
this  country,  high  treason  (as  well  as  petit)  was  defined  by  25 
Edw.  3,  Stat.  5,  c.  2.  The  definition  has  many  particulars ;  but 
the  only  one  which  concerns  us  declares  it  to  be  high  treason  "  if 
a  man  do  levy  war  against  our  lord  the  king  in  his  realm,  or  be 
adherent  to  the  king's  enemies  in  his  realm,  giving  to  them  aid 
and  comfort  in  the  realm  or  elsewhere." 

§  1207.  Later  LegUlation  —  in  England  extended  there  ilie 
crime  of  treason  somewhat,  not  greatly.  None  of  it  has  any 
importance  with  us. 

§  1208.  The  Two  Engli%h  Treasons  of  Levying  War  and  Ad- 
hering  to  the  King*s  Enemies:  — 

lievying  War  in  OtoneraL  —  Hawkins  observes  that  ^^not  only 
those  who  directly  rebel  against  the  king,  and  take  up  arms  in 
order  to  dethrone  him,  but  also  in  many  other  cases  those  who 
in  a  violent  and  forcible  manner  withstand  his  lawful  authority, 
or  endeavor  to  reform  his  government,  are  said  to  levy  war 
against  him.  And  therefore  those  that  hold  a  fort  or  castle 
against  the  king's  forces,  or  keep  together  armed  numbers  of 
men  against  the  king's  express  command,  have  been  adjudged 
to  levy  war  against  him.  But  those  who  join  themselves  to 
rebels,  &c.,  for  fear  of  death,  and  retire  as  soon  as  they  dare, 
seem  to  be  no  way  guilty  of  this  oflFence. 

§  1209.  Levying  War  by  Insurrection.  —  ''  Those  also  who 
make  an  insurrection  in  order  to  redress  a  public  grievance, 
whether  it  be  a  real  or  pretended  one,  and  of  their  own  author- 
ity attempt  with  force  to  redress  it,  are  said  to  levy  war  against 
the  king  although  they  have  no  direct  design  against  his  person, 
inasmuch  as  they  insolently  invade  his  prerogative  by  attempt- 
ing to  do  that  by  private  authority  which  he  by  public  justice 
ought  to  do,  which  manifestly  tends  to  a  downright  rebellion : 
as,  where  great  numbers  by  force  attempt  to  remove  certain  per- 

1  I  Ilawk.  P.  C.  Curw.  e<L  p.  7,  {  1. 
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sons  from  the  king ;  or  to  lay  violent  hands  on  a  privj  council- 
lor ;  or  to  revenge  themselves  against  a  magistrate  for  executing 
his  office ;  or  to  bring  down  the  price  of  victuals  ;  or  to  reform 
the  law  or  religion ;  or  to  pull  down  all  bawdy-houses ;  or  to 
i*emove  all  enclosures  in  general,  &c.  But  where  a  number  of 
men  rise  to  remove  a  grievance  to  their  private  interest,  —  as,  to 
pull  down  a  particular  enclosure  entrenching  upon  their  common, 
Ac,  —  they  are  only  rioters. 

§  1210.   Unltiiig  with  those  who  levy  "War.  —  ^^  In  a  special  ver- 
dict, not  only  those  who  are  expressly  found  to  have  been  aiding 
and  assisting  a  rebellious  insurrection,  but  perhaps  also  those 
who  are  only  found  to  have  acted  in  the  execution  of  the  in- 
tended violence,  or  to  have  attended  the  principal  offender  from, 
the  beginning,  though  they  be  not  found  to  have  known  the  de- 
sign of  the  rising,  shall  be  adjudged  guilty  of  high  treason.     But 
those  who  are  found  only  to  have  suddenly  joined  with  them.  in. 
the  streets,  and  to  have  flung  up  their  hats  and  hallooed  with* 
them,  are  guilty  of  no  greater  offence  than  a  riot  at  most. 
However, — 

§  1211.  Conspirixig  to  levy  "War.  —  ^^It  is  certain  that  a  bare- 
conspiracy  to  levy  such  a  war  cannot  amount  to  this  species  of 
treason,  unless  it  be  actually  levied.  Yet  it  hath  been  resolved 
that  a  conspiracy  to  levy  war  against  the  king's  person  may  be 
alleged  as  an  overt  act  of  compassing  his  death  [a  form  of  treason 
unknown  in  the  United  States],  and  that  in  all  cases  if  the  trea- 
son be  actually  completed,  the  conspirators,  &c.,  are  traitors  as 
much  as  the  actors;  and  that  there  may  be  a  levying  of  war 
where  there  is  no  actual  fighting."    To  proceed  to  — 

§  1212.  Adhering  to  the  King's  Enemiee.  —  Hawkins,  continu- 
ing, says :  "  This  is  explained  by  the  words  subsequent,  *  giving 
aid  and  comfort  to  them ; '  from  which  it  appears  that  any  assist- 
ance given  to  aliens  in  open  hostility  against  the  king  —  as,  by  sur- 
rendering a  castle  of  the  king's  to  them  for  reward,  or  selling 
them  arms,  &c.,  or  assisting  the  king's  enemies  against  his  allies,. 
or  cruising  in  a  ship  with  enemies  to  the  inteiit  to  destroy  the 
king's  subjects  —  is  clearly  within  this  branch.  But  there  is  no 
necessity  expressly  to  allege  that  such  adherence  was  against  the 
king,  for  it  is  apparent;  yet  the  special  manner  of  adherence 
must  be  set  forth.    And  it  is  said  that  the  succoring  a  rebel  fled. 
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into  another  realm  is  not  within  the  statute,  because  a  '  rebel  is 
not  properly  an  enemy y  and  the  statute  is  taken  strictlj."  ^ 

§  1213.  Not  well  defined.  —  It  will  not  compensate  us  to  pur- 
sue this  subject  further  in  the  light  of  the  English  text-books  and 
decisions.^  From  the  foregoing  extracts  we  see  that  when  our 
country  was  settled,  and  afterward  when  our  Constitution  was 
adopted,  the  English  law  of  treason  was  not  well  defined,  and 
especially  it  was  not  in  all  respects  drawn  on  the  line  of  legal 
principle.  Let  us  rather  inquire  what  superstructure  was  raised 
in  this  country  on  the  uncertain  foundation  of  English  doctrine. 

11.    Trea»<m  against  the  United  States, 

§  1214.  Constitntional  Provision.  —  By  the  Constitution,  ^*  Trea- 
son against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort.'  No  person  shall  be  convicted  of  treason  unless  on 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  con- 
fession in  open  court.  The  Congress  shall  have  power  to  declare 
the  punishment  of  treason,  but  no  attainder  of  treason  shall  work 
•corruption  of  blood  or  forfeiture  except  during  the  life  of  the 
person  attainted."  * 

§  1215.   Statutes:  — 

1.  In  the  Revised  Statutes,  —  the  treason  enactments  are 
somewhat  changed  from  their  earlier  forms  in  terms,  but  whether 

1  1  Hawk.  P.  C.  Curw.  ed.  p.  11-13,  Hardy's   Case,   24    How.    St.   Tr.    199; 

<  «3-28.  Watson's  Case,  32  How.  St.  Tr.  1,  431; 

^  On  that  branch  of  English  treason  Brandreth's  Case,  32  How.  St.  Tr.  755, 

which  concerns  the  levying  of  war  and  865,  889;  Frost's  Case,  1  Townsend  St 

adhering  to   the    enemy,  see    ^Jorf oik's  Tr.  1,  9  Car.  &  P.  159;  O'Brien's  Case, 

Case,  1  How.  St.  Tr.  957  ;  Essex's  Case,  1  1  Townsend  St.  Tr.  469 ;   Storv's  Case, 

How.  St.  Tr.  1333,  1337,  1355;  Slingsby's  3  Dy.  298  6;   Bensted's  Case,  Cro.  Car. 

Case,  5  How.  St.  Tr.  871 ;  Hewet's  Case,  583  ;  Vanghan's  Case,  2  Salk.  634 ;  Ax- 

5  How.  St.  Tr.  883;  Trials  of  the  Regi-  tell's  Case,  J.  Kel.  18;   Anonymous,  J. 

cides,  5  How.  St.  Tr.  947,  983 ;  Messen-  Kel.  19;  Rex  ».  Tucker,  I  Ld.  Raym.  1 ; 

ger's  Case,  6  How.  St.  Tr.  879,  901,  note,  Reg.  v.  Davitt,  11  Cox  C.  C.  676;  Reg.  r. 

J.  Kel.  70,  75;  Freind's  Case,  13  How.  St.  Meaney,  Ir.  Rep.  1  C.  L.  500;  s.  c.  nom. 

Tr.  1,  61,  note ;  Vanghan's  Case,  13  How.  Reg.  v.  Meany,  10  Cox  C.  C.  506 ;  Reg.  c. 

St.  Tr.  485,  530;  Gregg's  Case,  14  How.  McCafFerty,  Ir.  Rep.  1  C.  L.  363, 10  Cox 

St.   Tr.    1371;    Dammaree's    Case,    15  C.  C.  603;  Reg.  ».  McMahon,  26  U.  C. 

How.  St.  Tr.  521 ;   Purchase's  Case,  15  Q.  B.  195  ;  Reg.  v.  Lynch,  26  U.  C.  Q.  B. 

How.  St.  Tr.    651,  699;    Layer's  Case,  208;  Reg.  v.  School,  26  U.  C.  Q.  B.  212; 

16  How.  St.  Tr.  93,  312 ;  Hensey's  Case,  Reg.  o.  Magrath,  26  U.  C.  Q.  B.  385 ;  Reg. 

19  How.  St.  Tr.   1341,  1344 ;  Gordon's  v.  Gallagher,  15  Cox  C.  C.  291 ;  Reg.  r. 

Case,  21  How.  St.  Tr.  485,  499,  644 ;  De  Deasy,  15  Cox  C.  C.  334. 
la  Motte's  Case,  21  How.  St.  Tr.  687,  808 ;         •  And  see  Vol.  L  §  456,  703  (1 ). 
Watt's  Case,  23  How.  St.  Tr.  1167,  1191 ;         «  Const  U.  S.  art  3,  §  3. 
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in  meaning  also  it  is  not  proposed  here  to  inquire.  As  everj 
reader  wiU  have  them  before  him,  nothing  will  be  here  copied 
therefrom.    It  will  be  convenient  to  compare  them  with  the  — 

Older  Bnaotmants.  —  They  are  as  follows :  — 

2.  Aot  of  1790.  —  It  provides :  "  If  any  person  or  persons, 
owing  allegiance  to  the  United  States  of  America,  shall  levy  war 
against  them,  or  shall  adhere  to  their  enemies  giving  them  aid 
and  comfort  within  the  United  States  or  elsewhere,  and  shall  be 
thereof  convicted  on  confession  in  open  court,  or  on  the  testimony 
of  two  witnesses  to  the  same  overt  act  of  the  treason  whereof  he 
or  they  shall  stand  indicted,  such  person  or  persons  shall  be 
adjudged  guilty  of  treason  against  the  United  States,  and  shall 
suffer  death."  ^  By  this  statute  also,  misprision  of  treason  is 
made  punishable.^ 

§  1216.  Act  of  1862.  —  Thus  stood  the  statutory  law  until,  by 
Act  of  July  17, 1862,  not  expressly  repealing  former  acts,  the  fol- 
lowing provisions  were  added :  "  Sect.  1.  Every  person  who  shall 
hereafter  commit  the  crime  of  treason  against  the  United  States, 
and  shall  be  adjudged  guilty  thereof,  shall  suffer  death,  and  all 
his  slaves,  if  any,  shall  be  declared  and  made  free ;  or,  at  the 
discretion  of  the  court,  he  shall  be  imprisoned  for  not  less  than 
five  years  and  fined  not  less  than  ten  thousand  dollars,  and  all 
his  slaves,  if  any,  shall  be  declared  and  made  free ;  said  fine  shall 
be  levied  and  collected  on  any  or  all  of  the  property,  real  and 
personal,  excluding  slaves,  of  which  the  said  person  so  convicted 
was  the  owner  at  the  time  of  committing  the  said  crime,  any  sale 
or  conveyance  to  the  contrary  notwithstanding. 

§  1217.  "Sect.  2.  —  If  any  person  shall  hereafter  incite,  set  on 
foot,  assist,  or  engage  in  any  rebellion  or  insurrection  against  the 
authority  of  the  United  States  or  the  laws  thereof,  or  shall  give 
aid  or  comfort  thereto,  or  shall  engage  in  or  give  aid  and  comfort 
to  any  such  existing  rebellion  or  insurrection,  and  be  convicted 
thereof,  such  person  shall  be  punished  by  imprisonment  for  a 
period  not  exceeding  ten  years,  or  by  a  fine  not  exceeding  ten 
thousand  dollars,  and  by  the  liberation  of  all  his  slaves,  if  any 
be  have ;  or  by  both  of  said  punishments,  at  the  discretion  of 
the  court. 

§  1218.   "  Sect.  3.  —  Every  person  guilty  of  either  of  the  offences 

1  Act  of  April  30, 1790,  c.  9,  §  1, 1  U.  8.  Stats,  at  Large,  p.  112. 
«  VoL  L  §  722. 
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described  in  this  act  shall  be  forcTer  incapable  and  disqaalified 
to  hold  any  office  under  the  United  States. 

§  1219.  "Sect.  4.  —  This  act  shall  not  be  construed  in  any  way 
to  affect  or  alter  the  prosecution,  conviction,  or  punishment  of 
any  person  or  persons  guilty  of  treason  against  the  United  States 
before  the  passage  of  this  act,  unless  such  p>erson  is  convicted 
under  this  act."^ 

§  1220.  Act  of  July,  1861.  —  There  were,  however,  enacted  the 
preceding  year  the  following  statutes,  which  it  is  desirable  to 
consider  in  this  connection :  ^^  If  two  or  more  persons  within  any 
State  or  Territory  of  the  United  States  shall  conspire  together 
to  overthrow,  or  put  down,  or  to  destroy  by  force,  the  government 
of  the  United  States,  or  to  levy  war  against  the  United  States,  or 
to  oppose  by  force  the  authority  of  the  government  of  the  United 
States ;  or  by  force  to  prevent,  hinder,  or  delay  the  execution  of 
any  law  of  the  United  States ;  or  by  force  to  seize,  take,  or  pos- 
sess any  property  of  the  United  States  against  the  will  or  con- 
trary to  the  authority  of  the  United  States;  or  by  force  or 
intimidation  or  threat  to  prevent  any  person  from  accepting  or 
holding  any  office,  or  trust,  or  place  of  confidence  under  the 
United  States,  —  each  and  every  person  so  ofiFending  shall  be 
guilty  of  a  high  crime,  and  upon  conviction  thereof  in  any  dis- 
trict or  circuit  court  of  the  United  States,  having  jurisdiction 
thereof,  shall  be  punished  by  a  fine  not  less  than  five  hundred 
dollars  and  not  more  than  five  thousand  dollars ;  or  by  imprison- 
ment, with  or  without  hard  labor,  as  the  court  shall  determine, 
for  a  period  not  less  than  six  months  nor  greater  than  six  years, 
or  by  both  such  fine  and  imprisonment.''  * 

§  1221.  Act  of  Angnst,  1861.  — ''  Sect  1.  If  any  person  shall  be 
guilty  of  the  act  of  recruiting  soldiers  or  sailors  in  any  State  or 
Territory  of  the  United  States  to  engage  in  armed  hostility 
against  the  United  States,  or  who  shall  open  a  recruiting  station 
for  the  enlistment  of  such  persons  either  as  regulars  or  volun- 
teers to  serve  as  aforesaid,  shall  be  guilty  of  a  high  misdemeanor, 
and  upon  conviction  in  any  court  of  record  having  jurisdiction  of 
the  offence,  shall  be  fined  a  sum  not  less  than  two  hundred  dol- 
lars nor  more  than  one  thousand  dollars,  and  confined  and  im- 

1  Act  of  July  17,  1862,  $  1-4,  U  U.  S.  «  Act  of  July  81,  1861,  12  U.  a 

Stats,  at  Large,  c.  195,  p.  589.  at  Large,  c.  3d,  p.  284. 
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prisoned  for  a  period  not  less  than  one  year  nor  more  than  five 
years. 

§  1222.  "Seot  2. — The  person  so  enlisted,  or  engaged  as  reg- 
ular or  volunteer,  shall  be  fined  in  a  like  manner  a  sum  of  one 
hundred  dollars,  and  imprisoned  not  less  than  one  nor  more  than 
three  years."  ^ 

§  1223.   Ameriean  Expositions  of  Doctrine:  — 

FoUowing  the  Bnglish.  —  The  reader  perceives  that  the  parts 
of  our  constitutional  provision  and  statutes  which  define  treason 
are  substantially  in  the  words  of  the  English  25  Edw.  8.2  And 
it  is  a  general  rule  in  the  interpretation  of  our  written  laws  that 
where  they  employ  terms  derived  from  the  English  law,  or  even 
from  any  other  foreign  law,  such  terms  are  to  receive  with  us  the 
foreign  meaning.    But  this  rule  is  not  absolutely  universal.^ 

§  1224.  Applying  English  Ezpositioiu.  — In  a  general  way,  the 
rule  of  following  the  English  expositions  is  applied  in  the  con- 
struction of  our  written  law  of  treason.*  Yet  the  courts  are  not 
required  to  adhere  therefore  to  every  expression  of  an  English 
judge,  or  of  an  authoritative  English  text-writer,  or  even  every 
decision  as  to  the  point  in  issue,  in  construing  our  Constitution 
and  statutes.  That  would  be  giving  to  foreign  interpretations  a 
weight  not  justly  accorded  even  to  our  own.     Beyond  which,  — 

§  1225.    Concerning   these   Bnglish    Expositions.  —  There  are  in 

the  English  books  expressions  so  variant  from  any  common-sense 
meaning  of  the  statute  as  to  suggest  the  doubt  whether,  in  inter- 
preting similar  terms  in  our  Constitution,  any  regard  should  be 
paid  to  them.  Our  Constitution  emanated  from  the  whole  people. 
Its  provisions  were  scrutinized  and  approved  by  men  having  little 


1  Act  of  Aug.  6,  1861,  12  U.  S.  Stats, 
at  Large,  c.  56,  p.  317. 
>  Ante,  §  1206. 

•  Stat.  Crimes,  §  92,  97. 

*  In  Burr's  Trial,  Marshall,  C.  J.  said : 
•*  But  the  term  [levying  war]  is  not  for  the 
first  time  applied  to  treason  by  the  Con- 
stitution of  the  United  States.  It  is  a 
technical  term.  It  is  used  in  a  verv  old 
statute  in  that  country  whose  language  is 
our  language,  and  whose  laws  form  the 
substratum  of  our  laws.  It  is  scarcely 
conceivable  that  the  term  was  not  em- 
ployed by  the  framers  of  our  Constitution 
in  the  sense  which  had  been  affixed  to  it 
by  those  from  whom  we  borrowed  it.    So 


far  as  the  meaning  of  any  terms,  par- 
ticularly terms  of  art,  is  completely  ascer- 
tained, those  by  whom  they  are  employed 
must  be  considered  as  employing  them  in 
that  ascertained  meaning,  unles.s  the  con- 
trary be  proved  by  the  context.  It  is, 
therefore,  reasonable  to  suppose,  unless  it 
be  incompatible  with  other  expressions  of 
the  Constitution,  that  the  term  Mevying 
war'  is  used  in  that  instrument  in  the 
same  sense  in  which  it  was  understood 
in  England,  and  in  this  country,  to  have 
been  used  in  the  Statute  of  the  25th  of 
Edward  3,  from  which  it  was  borrowed." 
Burr's  Trial,  Coombs  ed.  308. 

701 


§1227 


SPECinC  OFFENCES. 


[book  X. 


concern  for  the  thin  distinctiond  which  the  judges  sometimes 
found  necessary  for  the  conviction  of  defendcpits  obnoxious  to  the 
government.  The  tendency  of  the  English  courts  has  always 
been  to  enlarge  the  boundaries  of  this  crime ;  and  with  this  the 
American  popular  mind,  being  the  power  from  which  our  Consti- 
tution received  its  sanction,  has  always  been  in  conflict.  More- 
over, treason,  a  political  wrong,  deriving  its  guilt  specially  from 
the  intent,  is  always  liable  to  be  expanded  by  the  judicial  breath; 
since  the  judges  are  almost  of  course  of  opposite  political  views 
to  the  accused  person.  And  always  it  is  a  tendency  of  the  hu- 
man mind  to  attribute  corruption  to  men  of  opinions,  especially 
political  ones,  differing  from  our  own,  —  resulting,  in  judicial 
affairs,  in  a  bending  of  the  law. 

§  1226.  To  prevent  Bxeoution  of  Statute.  —  One  very  peculiar 
doctrine,  understood  to  prevail  in  England,^  and  not  quite  without 
sanction  in  this  country,'  is  that  any  violent  attempt  to  prevent  in 
all  cases  the  execution  of  an  act  of  the  legislature,  not  from  pri- 
vate motives,  but  public,  is  treason.  Now,  while  we  cannot  doubt 
that  the  violence  which  accompanies  such  an  attempt  may  be  a 
sufficient  overt  act  where  the  treasonable  purpose  exists,  we  shall 
lind  the  conclusion  difficult,  that  an  aim  thus  circumscribed  — 
an  ultimate  object  so  far  short  of  that  of  ordinary  "  war "  — 
comes  within  any  proper  meaning  of  the  phrase  ^^  levying  war." 
Further  — 

§1227.  1.  As  to  which  —  (''Levying  War"  —  "Adhering  to 
Enemies").  —  This  question  depends  on  the  meaning  of  the  words 
"levying  war."  The  other  words,  "adhering  to  their  enemies, 
giving  them  aid  and  comfort,"  merely  affirm  the  common-law 
doctriuo  of  an  aider  at  the  fact  as  applicable  to  the  levying  of 
war  in  treason.^  Now,  without  undei'taking  any  nice  definition  of 
the  word  "  war,"  one  proposition  is  plain ;  namely,  that — 


1  See  Rex  v.  Gordon,  S  Dong.  590; 
Reg.  V.  Frost,  9  Car.  &  P.  129;  ante, 
§  1208. 

3  3  Greenl.  Ev.  §  242  and  note;  U.  S. 
V.  Hoxie,  1  Paine,  265 ;  U.  S.  v.  Hanway, 
2  Wal.  Jr.  139 ;  U.  S.  v,  Mitchell,  2  DaU. 
348. 

'  Adherins  to  Bebellion.  —  Yet  it 
bas  sometimes  been  held  that  one  who 
adheres  to  a  rebellion,  giving  the  rebels 
aid  and  comfort,  can,  as  to  the  mere  form 
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of  the  indictment,  be  proceeded  against 
only  under  the  former  clause  for  ''  Ievy> 
ing  war;"  the  word  "enemies"  in  the 
latter  clause  being  construed  to  mean 
foreign  enemies,  and  not  to  inclade  rebel 
subjects.  See  the  charge  of  Field.  J.  and 
of  Hoffman,  J.  in  the  Chapman  Treason 
Case,  pamph.,  San  Francisco,  1863 ;  also,  a 
debate  in  the  United  States  Senate,  Jolj 
17,1862.  And  see  ante,  §  1212.  BaC«ee 
post,  §  1232-1234. 
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2.  Meaning  of  "  "War."  —  It  id  an  attempt,  by  force,  either  to  sub- 
jugate or  to  overthrow  the  government  against  which  it  is  levied. 
Ordinarily,  where  the  overthrow  is  not  contemplated,  a  treaty 
acknowledging  rights  previously  denied  is  expected.  The  form 
of  a  treaty  need  not  be  intended,  but  its  substance  must  be. 
Therefore,  — 

3.  Opposing  sutate.  —  If  a  body  of  men,  mistakenly  deeming 
a  particular  statute  to  violate  fundamental  or  constitutional  right, 
combine  to  oppose  by  force  its  execution  everywhere  and  at  all 
times,  and  commit  therein  an  overt  act,  they  are  undoubtedly 
guilty  of  treason,  provided  it  is  their  determination  also  to  resist 
by  violence  every  attempt  to  bring  them  to  justice,  and  to  continue 
this  course  until  the  government  is  compelled  to  yield  to  them. 
But  if  their  intent  does  not  go  beyond  the  bare  forcible  prevention 
of  the  execution  of  the  statute,  they  not  meaning  to  measure  power 
with  the  government,  or  to  resist  arrest  and  trial  for  their  con- 
duct, it  is  not,  on  any  just  principle  of  interpretation,  a  ^^  levying 
of  war."  Suppose,  to  show  the  absurdity  of  a  contrary  doctrine, 
one  nation  should  make  a  reprisal  on  another,  meaning  to  submit 
to  whatever  infliction  the  other  should  itself  deem  due  in  punish- 
ment,—  the  notion  that  the  first  nation  had  thereby  levied  war 
on  the  second  would  be  as  absurd  as  such  conduct  would  be  ridi- 
culous. If  the  reprisal  were  meant,  as  reprisals  are,  to  extort 
compensation  to  which  the  other  government  should  yield  through 
fear,  without  inflicting  successful  chastisement  in  return,  the  case 
would  be  different. 

§  1228.  Combination,  or  not.  —  Can  one  alone,  by  his  unaided 
act,  without  combination  or  conspiracy,  commit  in  law  the  treason 
of  levying  war  ?  We  have  abundant  dicta  to  the  effect  that  there 
must  be  a  uniting  of  numbers,  accompanied,  of  course,  by  actual 
or  threatened  force.^  And  perhaps  some  of  these  dicta  approach 
near  adjudication,  or  even  amount  to  such.  But  if  there  must  be 
more  than  one,  how  many  ?  Are  two  enough  ?  Are  two  hun- 
dred ?    That  the  combination  need  not  be  of  numbers  adequate 

1  See  Ex  fnrte  Bollman,  4  Crancb,  75.  Coombs  ed.  812.    Stfll,  seeiDgthat  decision 

And  io  Burr's  Trial,  MarshaU,  C.  J.  dis-  was  necessarily  made  with  reference  to  the 

tingnishing  adjudication  from  the  dicta,  facts  of  the  particular  case,  it  could  not 

speaks  of  the  point  decided  in  Ex  parte  control  such  another  case  as  might  be 

Bollman  as  being  "  that  no  treason  could  imagined,  attended  by  different  circum* 

be  committed  because  no  treasonable  as-  stances, 
semblage  had  taken  place."   Burr's  Trial, 
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to  overthrow  the  opposing  armies,  and  so  found  by  the  jury  as 
fact  or  adjudged  by  the  court  as  law,  is  a  proposition  lying  clear 
in  the  entire  body  of  decision  and  practice  on  this  subject  Must 
the  jury  find  that  the  government  actually  began  to  tremble  under 
the  impending  danger  ?    There  is  no  such  doctrine.    Now,  — 

§  1229.  1.  "What  is  "lievying  "War."  —  In  legal  reason,  a  levying 
of  war  consists  of  two  elements,  neither  of  which  can  be  dispensed 
with.  The  one  is  the  intent,  existing  as  of  fact  in  the  mind  of  the 
accused  person,  either  to  overthrow  the  government,  or  to  compel 
it  through  fear  to  yield  something  to  which  it  would  not  volun- 
tarily assent.^  The  other  is  some  overt  act  in  the  nature  of  war, 
or  of  preparation  therefor,  or  threatening  it ;  as,  an  array  of  per- 
sons assembled  for  war,  or  some  warlike  violence,  or  some  other 
step  menacing  war.*    Yet  — 

2.  One  Alone.  —  Though  we  should  admit  it  to  be  legally  pos- 
sible for  one  man  alone  to  levy  war  upon  his  government,  we 
can  hardly  imagine  circumstances  justifying  a  jury  in  finding  him 
guilty,  where  no  others  acted  with  him. 

§  1230.  1.  The  "WarUke  Intent  —  is  evidently,  in  this  offence, 
the  leading  element.  Nothing  can  be  a  levying  of  war  where  it 
does  not  exist  in  its  full  development.    And,  added  thereto, — 

2.  An  Overt  Act  —  is  required,  not  only  by  the  terms  of  the 
written  law,  but  also  by  the  doctrine  of  the  unwritten,  that  a  mere 
evil  imagining  does  not  constitute  a  crime.^  As  to  what  is  a  sufSr 
cient  overt  act  in  this  offence,  — 

§  1231.  1.  A  Mere  Conspiring.  —  with  nothing  done  beyond, 
satisfies  the  common-law  rule.*  And  under  most  of  the  Eng- 
lish statutory  provisions  against  treason  it  is  an  adequate  ^^  overt 
act;'*  as,  for  example,  under  those  which  make  it  treason  or 
felony  to  compass  the  death  or  deposition  of  the  sovereign.^ 
But  in  England  it  is  not  an  overt  act  of  "  levying  war,"  conse- 
quently it  is  not  sufHcient  under  this  clause  of  our  statutes  against 
treason.®    And  — 

2.  Assembling.  —  A  mere  assemblage,  if  not  of  a  warlike  char- 

1  Ante,  §  1227.  •  Auto.  §  1811 ;  Anonymons,  J.  KeL 

'And  f«ee  the  authorities  referred  to,     19.  Daliaon.  14 ;    Ex  parte  Bollman.  4 

Vol.  I.  §  132.  Cranch.  75 ;    Respnblica    v.    Carlisle.  1 

«  Vol.  I.  §  204.  Dall.  35 ;   U.  S.  o.  Hanway,  2  Wal-  Jr. 

«  Vol.  I.  §  432.  139 ;  Reg.  v.  Frost,  9  Car.*&  P.  IS9. 

^  Mnlcahy  u.  Ref^.  Law  Rep.  3  H.  L. 
306;  Rex  v.  Stone.  6  T.  R.  527. 
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aeter,  seems  to  come  short  of  the  ^< overt  act"  required.^  In 
other  words, — 

8.  Overt  Act  defined.  —  The  ^'  overt  act "  must  in  itself  be  such 
as  pertains  to  warlike  operations.  In  some  sense,  it  must  be  an 
act  of  war ;  and,  in  this  view,  it  is  to  the  nature  of  the  act,  rather 
than  its  magnitude,  that  inquiry  is  to  be  directed. 

§  1232.  Overt  Act  of  adhering  to  Bnemles.  •—  We  have  thus  far 
been  contemplating  the  treason  of  "  levying  war."  But  when  war 
is  levied,  the  "overt  act"  of  "adhering  to  the  enemies  of  the 
country,  giving  them  aid  and  comfort,"  may  be  a  different  thing. 
For  in  the  language  of  Marshall,  C.  J.,  "  if  war  be  actually  levied, 
—  that  is,  if  a  body  of  men  be  actually  assembled  for  the  purpose 
of  effecting  by  force  a  treasonable  purpose,  —  all  those  who  pep- 
form  any  part,  however  minute,  or  however  remote  from  the  scene 
of  action,  and  who  are  actually  leagued  in  the  general  conspiracy, 
are  to  be  considered  as  traitors."  ^    Still,  — 

§  1238.  Mere  Words  of  Adhering.  —  Even  in  this  class  of  cases, 
while  the  opinion  has  been  expressed  that  words  alone  are  a  suffi- 
cient act,  the  better  doctrine  is  that  unless  they  are  written  and 
used  as  a  writing,  they  are  not.  But  if  so  written  and  used,  they 
are  often  adequate ;  ^  as,  for  instance,  where  they  constitute  an  in- 
tercepted letter  to  an  enemy.* 

1  At  an  early  period  \n  onr  Secession  States  have  confederated  together,  and 
War,  Sprague,  J.  in  a  charge  to  the  United  with  arms,  by  force  and  intimidation, 
States  grand  jary  at  Boston,  said  :  **  It  is  have  prevented  the  execution  of  the  con- 
settled  that  if  a  body  of  men  be  actually  stitutional  acts  of  Congress,  have  forcibly 
assembled  for  the  purpose  of  effecting  seized  upon  and  hold  a  cuHtom-house,  and 
a  treasonable  purpose  by  force,  that  is  post-office,  forts,  arsenals,  vessels,  and 
levying  war.  But  it  must  be  an  assem-  other  property  belonging  to  the  United 
blage  in  force,  a  military  assemblage  in  States,  and  have  actually  fired  upon  ves- 
a  condition  to  make  war.  A  mere  con-  sels  bearing  the  United  States  flag  and 
spiracy  to  overthrow  the  government,  carrying  United  States  troops.  This  is  a 
however  atrocious  such  conspiracy  may  usurpation  of  the  authority  of  the  federal 
be,  does  not  of  itself  amount  to  the  government;  it  is  high  treason  by  levy- 
crime  of  treason.  Thus,  if  a  convention,  ing  war.  Either  one  of  these  acts  will 
legislature,  junto,  or  other  assemblage  constitute  high  treason.''  Charge  to  the 
entertain  the  purpose  of  subverting  the  Grand  Jury,  23  Law  Reporter,  597,  599. 
government,  and  to  that  end  pass  acts,  re-  See  also  Ex  parte  Bollman,  4  Cranch,  75. 
solves,  ordinances,  or  decrees,  even  with  ^  Ex  parte  Bollman,  4  Cranch,  75, 126 ; 
a  view  of  raising  a  military  force  to  carry  reaffirmed.  Burr's  Trial,  Coombs  ed.  322 ; 
their  purpose  into  effect,  this  alone  does  Vol.  L  §  226. 

not  constitute  a  levying  of  war."    Charge         '3  Inst.  14;   2  Stark.  Slander,  166- 

to  the  Grand  Jury,  23  I-aw  Reporter,  705,  168;  8  Greenl.  Ev.  §  240;  Foster,  197  et 

707.     In  the  Circuit  Court  for  the  south-  

em  district  of  New  York,  Smalley,  J.  ob-  *  Rex  v.  Jackson,  I  Crawf.  &  Dix  C.  C. 

served   in  a  charge  to  the  grand  jury:  149.    And  see  Rex  v.  Stone,  6  T.  R.  527; 
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§  1234.  Adhering,  defined.  —  Said  a  learned  judge :  ^'  What 
amounts  to  adhering  to  and  giving  aid  and  comfort  to  our 
enemies,  it  is  somewhat  difficult  in  all  cases  to  define ;  but  cer- 
tain it  is  that  furnishing  them  with  arms,  or  munitions  of  war, 
vessels,  or  other  means  of  transportation,  or  any  materials  which 
will  aid  the  traitors  in  carrying  out  their  traitorous  purposes,  with 
a  knowledge  that  they  are  intended  for  such  purposes,  or  inciting 
and  encouraging  others  to  engage  in  or  aid  the  traitors  in  any 
way,  does  come  within  the  provisions  of  the  act.  And  it  is 
immaterial  whether  such  acts  are  induced  by  sympathy  with  the 
rebellion,  hostility  to  the  government,  or  a  desire  for  gain."  ^ 

§  1235.  1.  Allegianoe.  —  In  the  nature  of  this  offence,  it  is  a 
breach  of  one's  allegiance,  so  that  where  there  is  none  due  there  can 
be  no  treason.  But  within  this  rule,  an  alien  friend  residing  in  the 
country,  peaceably  and  under  its  protection,  owes  allegiance  to  the 
government.*  By  the  Act  of  Congress  of  1790,  only  a  person  owing 
allegiance  to  the  United  States  can  commit  this  crime.  It  is  the 
same  also  under  the  Revised  Statutes.'    Now,  — 

2.  vrhBt  Allesianoe.  —  ^^  Allegiance,"  says  Sprague,  J.,  "  is  of 
two  kinds,  —  that  due  from  citizens,  and  that  due  from  aliens 
resident  within  the  United  States.  Every  sojourner  who  enjoys 
our  protection  is  bound  to  good  faith  toward  our  government; 
and  although  an  alien,  he  may  be  guilty  of  treason  by  co-operation 
either  with  rebels  or  foreign  enemies.  The  allegiance  of  aliens 
is  local,  and  terminates  when  they  leave  our  country.  That  of 
citizens  is  not  so  limited."^ 

§  1236.  QuestionB  under  Aot  of  1862.^ — Some  expositions  of 
this  act,  especially  in  its  combination  with  the  prior  statute  of 
treason,  were  given  in  earlier  editions.  It  is  believed  that  since 
the  statutes  were  revised,  those  expositions  have  become  unim- 


Beq.;  1  East  P.  C.  117  et  seq. ;  Peacham's 
Case,  3  How.  St.  Tr.  368 ;  Challercomb's 
Case,  3  How.  St.  Tr.  368 ;  William's  Case, 
3  How.  St.  Tr.  368 ;  Trials  of  the  Regi- 
cides, 5  How.  St.  Tr.  947,  983 ;  Frost's 
Case,  22  How.  St.  Tr.  471,  480. 

^  Charge  of  Smalley,  J.  to  the  Grand 
Jury,  23  Law  Reporter,  597,  601.  See 
also  U.  S.  V.  Pryor,  3  Wash.  C.  C.  234 ; 
Yaughau's  Case.  2  Salk.  634. 

*  Rex  V.  Tucker,  1  Ld.  Raym.  1. 

s  Ante,  §  1215;  R.  S.  of  U.  S.  §  5331. 
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*  Charge  to  Grand  Jury.  23  Law  Re* 
porter,  705, 710.  See  also  U.  S.  o.  Villato, 
2  Dall.  370 ;  U.  S.  v.  Wiltberger,  5  Whpat 
76,  97.  As  to  treason  by  an  alien,  see 
Reg.  V.  McCafferty,  Ir.  Rep.  1  C.  L.  363, 
10  Cox  C.  C.  603 ;  Ex  parte  Quarrier,  2 
W.  Va  569 ;  Carlisle  ».  U.  S.  16  WaL  147 ; 
Rex  V.  Tucker,  1  Ld.  Raym.  1. 

'  See,  for  this  act,  ante,  §  1216-1219. 
And  see  U.  S.  v.  Greathouse,  2  Abb.  U.  S. 
364. 
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portant.    Should  the  reader  find  the  fact  to  be  otherwise,  he  is 
referred  to  the  fifth  edition. 

§  1237-1263  —  omitted  for  reasons  already  stated.^ 

IIL    Treasons  against  Individual  States. 

§  1264.  General.  —  Treason  can  be  committed  as  well  against  a 
State  as  the  United  States.^  But  the  same  act  which  is  treason 
against  the  United  States  is  not  necessarily  such  also  against  the 
State.^  By  constitutional  or  statutory  provisions  in  most  of  the 
States,  the  offence  against  the  State  is  limited  substantially  as  by 
the  national  Constitution  and  laws  it  is  as  against  the  United 
States. 

§  1266.  Minuter  Doctrines.  —  It  is  believed  not  best  to  occupy 
the  space  it  would  require  to  thread  the  minuter  doctrines  of  trea- 
son against  individual  States.^  The  question  is  of  constantly 
diminishing  importance,  and  not  likely  often  to  arise. 

1  Ante,  §  1204  (2).  «  See  Respablica  v.  Carlisle,  I   Dall. 

s  Vol.  I.  §  177,  456.  35;    Respablica  v.   Malin,    1    DalL  33; 

*  And  see  £x  parte  Quarrier,  2  W.  Ya.  Hammond  v,  S.  3  Coldw.  129 ;  £x  parte 

569.  Qoarrier,  2  W.  Va.  569. 


For  TRESPASS,  FORCIBLE,  see  Fobciblb  Trespass. 
TRESPASS  TO  LANDS,  see  Dir.  &  F.  §  990-995. 
TURNPIKE,  see  Wat. 
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CHAPTER    XLVn. 


UNLAWFUL  ASSElfBLT. 


Consult,  —  for  the  procednre,  Dir.  &  F.  §  924-930i.  For  incidental  qnestions  see 
tbe  indexes  to  this  leries  of  books.    Conneeted  titles  an  Affraj,  Riot,  Boot. 

§  1256.  Defined.  —  An  unlawful  assemblj  is  tbe  congregating 
of  three  or  more  persons  to  do  some  unlawful  act.^ 

§  1257.  1.  The  Contemplated  Act  —  (Blot).  —  It  is  often  as- 
sumed that  the  unlawful  act  intended  must  be  such  as,  if  done, 
would  elevate  the  offence  to  a  riot.    But  — 

2.  other  Unlawful  Aot.  —  Undoubtedly  persons  may  be  indict- 
able for  assembling  to  commit  an  offence  other  than  riot.  Yet 
whether  it  is  correct  in  legal  language  to  call  their  comiug  to- 
gether an  unlawful  assembly,  or  whether  this  is  to  be  regarded  as 
a  criminal  attempt  to  do  the  wrong  intended,^  the  books  are  not 
clear.    The  question,  being  one  of  mere  words,  is  not  important. 

8.  statutes  —  defining  the  offence  haye  in  some  of  the  States 
removed  doubts  of  this  sort ;  as,  in  New  York,  where  the  threat- 


1  Vol.  I.  §  534  (2) ;  Hawkins,  defining 
and  explaining,  says:  "An  unlawful  as- 
sembly, according  to  the  common  opinion, 
is  a  disturbance  of  the  peace  by  persons 
barely  assembling  together  with  an  in- 
tention to  do  a  thing  which,  if  it  were 
executed,  would  make  them  rioters,  but 
neither  actually  executing  it  nor  making 
a  motion  towards  the  execution  of  it. 
But  this  seems  to  be  much  too  narrow  a 
definition.  For  any  meeting  whatsoever, 
of  great  numbers  of  people,  with  such 
circumstances  of  terror  as  cannot  but 
endanger  the  public  peace  and  raise 
fears  and  jealousies  among  the  king's 
subjects,  seems  properly  to  be  called  an 
unlawful  assembly  ;  as,  where  great  num- 
bers complaining  of  a  common  grievance 
meet  together  armed  in  a  warlike  manner 
in  order  to  consult  together  concerning 
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the  most  proper  means  for  the  recovery 
of  their  interests,  for  no  one  can  foresee 
what  may  be  the  event  of  such  an  as- 
sembly." 1  Hawk.  P.  C.  Curw.  ed.  p.  516, 
§  9.  Blackstone's  definition  is  given  Vol. 
I.  §  534.  In  Reg.  v.  Graham,  16  Cox  C.  C. 
420,  427,  Charles,  J.  adopts  a  definition 
which  seems  to  have  been  taken  from 
Stephen  Crim.  Law,  thus :  "  An  unlawful 
assembly  is  an  assembly  of  [three  or  more] 
persons  with  the  intention  of  carrying  oat 
any  common  purpose,  lawful  or  unlawful, 
in  such  a  manner  as  to  give  firm  and 
courageous  persons  in  the  neighborhood 
of  such  assembly  ground  to  apprehend  a 
breach  of  the  peace  in  consequence  of  it." 
See  also  2  Stephen  Hist.  Crim.  Law,  385, 
386. 

s  See  Vol.  L  §  728  et  seq. 
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ened  act  must  be  one  ^^  tending  towards  a  breach  of  the  peace,  or 
an  injury  to  person  or  property,  or  any  unlawful  act."  ^ 

§  1258.  The  Intent  —  need  not  be  specific,  to  do  a  particular 
mischief.  It  suffices,  for  example,  that  the  assembly  is  calculated 
to  excite  alarm  and  terror.^ 

§  1258  a.  A  Rightfvl  AMembly  —  is  not  an  unlawful  one ;  as, 
persons  are  justified  in  meeting  for  a  lawful  object  though  they 
know  that  others  will  oppose  them  in  a  way  probably  resulting 
in  a  riot« 

§  1259.  Assemblages  to  defend  Legal  Right  —  Hawkins  says : 
^^  An  assembly  of  a  man's  friends  for  the  defence  of  his  person 
against  those  who  threaten  to  beat  him  if  he  go  to  such  a  mar- 
ket, &c.y  is  unlawful ;  for  he  who  is  in  fear  of  such  insults  must 
provide  for  his  safety  by  demanding  the  surety  of  the  peace 
against  the  persons  by  whom  he  is  threatened,  and  not  make  use 
of  such  violent  methods,  which  cannot  but  be  attended  with  the 
danger  of  raising  tumults  and  disorders,  to  the  disturbance  of  the 
public  peace.  Yet  an  assembly  of  a  man's  friends  in  his  own 
house,  for  the  defence  of  the  possession  thereof  against  those  who 
threaten  to  make  an  unlawful  entry  thereinto,  or  for  the  defence 
of  his  person  against  those  who  threaten  to  beat  him  therein,  is 
indulged  by  law ;  for  a  man's  house  is  looked  upon  as  his  castle."  ^ 
We  are  thus  conducted  back  to  the  expositions  of  the  first  volume 
concerning  the  "Defence  of  Person  and  Property."*  What 
Hawkins  here  says  about  an  assemblage  to  defend  a  man's  castle 
is  clearly  correct.^  The  other  branch  of  the  doctrine  doubtless 
needs  qualification.  For  plainly  there  are  circumstances  in  which 
a  man  may  accept  help  in  the  defence  of  his  person  without  ex- 
posing his  protectors  to  indictment  for  an  unlawful  assembly. 

1  P.  V,  Most,  128  N.  Y.  108,  113.    As  154.    See  alBO  1  Russ.  Crimes^  dd  Eng. 

to  Nebraska,  see  Meese  v.  S.  15  Neb.  558.  ed.  272-274. 

*  Rex  V.  Blisset,  1  Mod.  13 ;  Rex  v,  '  Beatty  v.  Gillbanks,  9  Q.  6.  D.  308, 

Hunt,  1  Ross.  Crimes,  3d  Eng.  ed.  273 ;  15  Cox  C.  C.  138.    Compare  with  Reg.  v. 

Reg.  v.  Neale,  9  Car.  &  P.  431 ;  Reg.  t;.  Graham,  16  Cox  C.  C.  420. 

Vincent,  9  Car.  &  P.  91  ;  Rex  v.  Cox,  4  *  1  Hawk.  P.  C.  Curw.  ed.  p.  516,  §  10. 

Qtff.  &  P.  538 ;  Rex  v.  Birt,  5  Car.  &  P.  •  Vol.  I.  §  836  et  seq. 

•  Vol.  L  §  858,  859,  877. 


For  UNLICENSED  BUSINESS,  see  Dir.  &  F.  §  996-1001. 
UNLICENSED  LIQUOR-SELLINO,  see  Stat.  Crimes. 
UNLICENSED  LOTTERIES,  &c.,  see  Stat.  Crimes. 
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CHAPTER  XLVm. 

USURY. 

Ckmitdt,  —  for  the  procedare,  Dir.  &  F.  {  1002, 1003.  And  see  the  indexes  to  this 
series  of  books. 

§  1260.  1.  How  in  Criminal  Zaaw.  —  The  subject  of  usury  per- 
tains more  to  the  civil  department  of  the  law  than  to  the  criminal. 
But  in  rare  circumstances,  and  in  some  of  our  States,  it  comes 
under  the  animadversion  of  the  criminal  courts,  therefore  a  few 
-words  relating  to  it  may  be  important 

2.  Defined.  —  Usury,  according  to  the  modem  idea,  is  the  wrong 
of  taking  more  for  the  use  of  money  than  the  law  permits.^  Travel- 
ling back  a  little  toward  the  now  obsolete  ancient  opinions,  — 

8.  General  Doctrine  of  Ueory.  —  Hawkins  says  :  ^'  It  seems  that 
usury,  in  a  strict  sense,  is  a  contract  upon  a  loan  of  money  to 
give  the  lender  a  certain  profit  for  the  use  of  it,  upon  all  events, 
whether  the  borrower  make  any  advantage  of  it,  or  the  lender 
suffer  any  prejudice  for  the  want  of  it,  or  whether  it  be  repaid  on 
the  day  appointed,  or  not.  And  in  a  larger  sense  it  seemeth  that 
all  undue  advantages  taken  by  a  lender  against  a  borrower  come 
under  the  notion  of  usury,  whether  there  were  any  contract  in  re- 
lation thereto  or  not ;  as,  where  one  in  possession  of  land  made 
over  to  him  for  the  security  of  a  certain  debt  retains  his  posses- 
sion after  he  hath  received  all  that  is  due,  from  the  profits  of  the 
land.    But  — 

4.  Penalty.  —  ^^  It  hath  been  resolved  that  an  agreement  to  pay 
double  the  sum  borrowed,  or  other  penalty,  on  the  non-payment 
of  the  principal  debt  at  a  certain  day,  is  not  usurious ;  because  it 
is  in  the  power  of  the  borrower  wholly  to  discharge  himself  by 
repaying  the  principal  according  to  the  bargain."* 

1  Hogg  r.  Rnffner,  1  Black,  115, 118 ;         «  I  Hawk.  P.  C.  Cnnr.  ed.  p.  613,  §  1- 

Bnnkle  i;.  Henick,  6  Ohio  St.  527,  535:  3.    And,  to  the  proposition  of  the  last 

Gaar  v.  Louisville  Banking  Co.  1 1  Bnsh,  paragraph,  Sumner  v.  P.  29  N.  Y.  337, 

180, 189,  21  Am.  R.  209;  Cockle  v.  Flack,  and  numerous  cases  therein  cited. 
93  U.  S.  344 ;  Downey  v.  Beach,  78  Bl.  53 ; 
Turner  v,  Tomer,  80  Va.  379, 381. 
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§  1261.  How  at  Common  Law.  —  The  common  law  of  England 
did  not  make  indictable  the'  taking  of  interest  for  money  where 
the  rate  was  not  exorbitant ;  where  it  was,  it  did.^  Still  the  idea 
prevailed  in  early  times  that  the  receiving  even  of  a  moderate  in- 
terest was  contrary  to  good  conscience.  And  Hawkins  says  it 
was  formerly  supposed  that  no  action  would  lie  to  recover  such 
interest ;  but  afterward  the  contrary  was  established.* 

§  1262.  1.  Old  Engiiah  Statutes.  —  There  are,  relating  to  inter- 
est and  usury,  some  English  statutes  early  enough  in  date  to  be 
common  law  in  our  States ; '  but  — 

2.  American  LegiBiation.  —  In  probably  all  the  States  the  legis- 
lation of  the  State  has  superseded  these  old  Euglish  enactments, 
and  perhaps  the  old  common  law  also.  Yet  under  the  State  laws, 
not  enough  has  been  established  as  to  the  crime  if  there  is  any, 
and  the  subject  is  not  of  sufficient  general  importance,  to  render  a 
particular  discussion  of  it  desirable.  The  few  cases  which  have 
arisen,  whether  on  the  law  or  the  procedure,  are  referred  to  in  a 
note.* 

§  1263.  Not  commonly  Indictable.  —  Generally,  in  our  States, 
the  taking  of  interest  to  any  agreed  extent  is  either  no  wrong 
or  only  a  civil  one ;  and  where  it  is'  otherwise,  the  criminal 
prosecution  is  seldom  resorted  to. 


1  2  Chit.  Crim.  Law,  548,  note. 

«  1  Hawk.  P.  C.  Curw.  ed.  p.  613,  §  4-7. 

»  See  I  Hawk.  P.  C.  Curw.  ed.  p.  614 ; 
Reg.  V.  Dye,  11  Mod.  174;  Rex  v.  Hen- 
dricks, 2  Stra.  1234 ;  Lancaster's  Case,  1 
Leon.  208. 

*  Sumner  v.  P.  29  N.  Y.  337 ;  Curtis  i;. 
Knox,  2  Denio,  'Ml ;  S.  v.  Tappan,  15  N.  H. 
91 ;  Gillespie  0.  S.  6  Humph.  164;  Young 
V.  The  Governor,  11  Humph.  147 ;  Living- 


ston V.  Indianapolis  Ins.  Co.  6  Blackf.  133 ; 
Murphy  v.  S.  3  Head,  249 ;  Bank  of  Salina 
V.  Henry,  2  Denio,  155 ;  Fielder  v,  Darrin, 
50  N.  Y.  437 ;  S.  v.  Tappan,  15  N.  H.  91 ; 
McAuly  t;.  S.  7  Yerg.  526;  Wilkins  r. 
Malone,  14  Ind.  153 ;  S.  v.  Williams,  4 
Ind.  234,  58  Am.  D.  627 ;  Merriman  v.  S. 
6  Blackf.  449;  Groves  v.  S.  6  Blackf.  489; 
Crawford  v,  S.  2  Ind.  112. 


For  VAGRANCY,  see  Vol.  L  §  616,  516  (1),  706  (2). 
VERBAL  SLANDER,  see  Libel  and  Slander. 
VIOLATION  OF  SABBATH,  see  Lord's  Day. 
VOTING,  ILLEGAL,  see  Stat.  Crimes. 
WAGER,  see  Stat.  Crimes. 
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CHAPTER  XLIX. 

I 

WAY. 

{  1264, 1265.  Introdnction.  i 

1266>1271.  Diyene  Sorts  of  Public  Ways. 

1 272-1 279.  Act  of  Obstruction. 

1280.  Required  Condition  of  Repair. 

1281-1283.  Individual  or  Corporation  answerable. 

1284-1287.  Remaining  and  Connected  Questions. 

Ckmsult,  —  for  the  pleading,  practice,  and  evidence,  Crim.  Pra  II.  {  1042-1067 ; 
Dir.  &  F.  §  1011-1029.  And  for  incidental  questions  see  the  indexes  to  this  series  of 
books.  For  the  law  of  Public  Ways  in  our  civil  jurisprudence,  see  Bishop  Non-Con. 
Law,  §  947-1022,  and  various  other  places. 

I 

§  1264.  1.  This  Chapter  —  will  present  a  general  view  of  the 
various  public  ways  and  their  obstructions,  not  in  full,  but  within 
the  lines  of  the  criminal  law. 

2.  Nttisanoe.  —  The  obstruction  of  a  public  way  is  a  public  nui- 
sance.^ So  that  this  chapter  is  related  to  a  series  of  chapters  on 
nuisance  in  the  first  volume.* 

§  12ti5.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Diverse  Sorts  of  Public  Ways;  11.  The  Act  of  Obstruction; 
III.  The  Required  Condition  of  Repair;  IV.  The  Individual  or 
Corporation  answerable  for  Non-repair ;  V.  Remaining  and  Con- 
nected Questions. 

I.     The  Diverse  Sorts  of  Public  Ways. 

§  1266.  1.  Pablio  —  (Private).  —  The  way,  to  render  an  ob- 
struction to  it  punishable  as  crime,  must  be  public;  for  the 
inconvenience  to  the  people  at  large  is  the  ground  of  the  offence. 
Any  injury  done  to  a  mere  private  road,  over  which  only  partic- 
ular individuals  have  the  right  to  pass,  is  not  a  crime.^ 

2.  "Highway"  —  is  a  term  a  little  flexible  in  meaning;^  but  it 
commonly  denotes  all  ways  of  a  public  nature,  such  as  rivers, 

1  Vol.  I.  §  531  (2).  «  Vol.  I.  S  243-245,  530.  531. 

«  Vol.  L  i  1071-1 151.  «  EUiott  Roada  &  Streets,  1,  2,  6, 15. 
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wagon-roads,  foot-paths,  and  the  like,  over  which  th^  public  are 
entitled  to  travel,  whether  with  or  without  the  payment  of  toU.^ 

§  1267.  1.  How  established.  —  There  are  various  methods,  not 
quite  uniform  in  our  States,  whereby  public  ways  other  than  those 
of  the  natural  sorts  like  rivers  and  lakes  are  established ;  as, 
prescription,  dedication  to  the  public  by  the  owner  of  the  soil 
and  the  acceptance  implied  in  their  use,  the  laying  of  them  out 
by  public  authority,  legislative  grants,  and  the  like.^  Though 
these  questions  are  not  altogether  beyond  the  scope  of  this  chap- 
ter, and  are  often  important,  the  author  deems  that  on  the  whole, 
end  considering  the  diversities  in  our  States,  he  will  best  serve 
his  readers  by  simply  referring  to  the  leading  cades  upon  them, 
in  the  order  of  the  States,  adding  a  few  cases  from  England.^ 

1  lb. ;   Bishop  Non-Con.  Law,  §  948,  roads "  are  public  highways,  but  their 

949 ;  AngeU  &  Dnrfee  Highways,  §  2 ;  C.  use  by  the  public  is  subject  to  the  right 

t*.  Wilkinson,  16  Pick.  175,26  Am.  D.  654 ;  of  adjoining  proprietors  to  erect  suitable 

Cleaves  v.  Jordan,  34  Me.  9,  12;  Vantil-  gates  or  bars  to  protect  their  fields  and 

burgh  V.  Shann,  4  Zab.  740 ;  8.  ».  Atkin-  crops.    Wolcott  v.  Whitcomb,  40  Vt.  40. 

flon,  24  Vt.  448 ;  P.  v.  Kingman,  24  N.  Y.  Not  worked.  —  In  Indiana,  it  is  not  es- 

559 ;  S.  V.  Long,  94  N.  C  896  ;  Peckham  sential  to  a  public  road,  within  the  statute 

V.  Lebanon,  39  Conn.  231,  235  ;  Reg.  v,  forbidding  obstructions  of  highways,  that 

Saintiff,  Holt,  129 ;  Mills  r.  8.  20  Ala.  86.  it  should  be  worked.    S.  v.  Frazer,  28  Lid. 

Special    KCeaninffs.  —  Contrary  to    the.  196. 

general  meaning  of  "  highway  "  as  stated  ^  Bishop  Non-Con.  Law,  §  958. 

in  the  text,  it  was  held  in  North  Carolina  '  Alabama.  —  Thompson  v.  S.  21  Ala. 

that  a  railroad  is  not  a  **  highway  "  within  48 ;  Oliver  t;.  Loftln,  4  Ala.  240;  McCain 

the  terms  of  the  Code  providing  the  death  v.  S.  62  Ala.  138. 

penalty  for  robbery  in  or  near  a  high-  Arkansas.  —  Howard  v.S.  47  Ark.  431. 

way.    S.  V.  Johnson,  Phillips,  N.  C.  140.  California.  —  Tartar  v.  Finch,  9  Cal. 

So  in  Alabama,  a  navigable  river  is  not  276  ;  P.  v.  Pope,  53  Cal.  437 ;  P.  v.  Potrero, 

a  highway   within    the    statute    against  &c.  Kid.  67  Cal.  166. 

gaming.     "  Under  the  existing  laws  of  Connecticut.  —  New  York,  &c.  Rid.  v, 

the   United  States   and  of  this  State,"  New  Haven,  46  Conn.  257. 

aaid  Rice,  C.  J.  "  the  navigable  rivers  Florida.  —  Bowden  v.  Adams,  22  Fla. 

within   this  State  are  public    highways  208. 

for  certain  purposes ;  but  it  does  not  fol-  '    Illinois.  —  Martin  v.  P.   13  111.  341 ; 

low  that  they  are  so  for  all  purposes."  Daniels  v.  P.  21  111.  439;   Martin  v.  P. 

Defined  in  Alabama.  —  He  also  observed  23  111.  395 ;   Conkling  v.  Springfield,  39 

that  in  Mills  v.  S.  supra,  a  highway  was  111.  98. 

defined  to  be  "  a  public  road  ;  that  is,  a  Indiana.  —  Hays  v.  S.  8  Xnd.  425 ;  8.  v. 

road  dedicated  to  and  kept  by  the  public,  Hill,  10  Ind.  219 ;  S.  v.  Hnggins,  47  Ind. 

as  contradistinguished  from  private  ways,  586 ;  Summers  v.  S.  51  Ind.  201 ;  Sullivan 

or  neighborhood  roads,  which  are  not  so  r.  S.  52  Ind.  309 ;  Miller  v.  Porter,  71  Ind. 

kept  up."    Glass  v.  8.  30  Ala.  529.    Of  621 ;  Roes  V.Thompson,  78  Ind.  90;  Kyle 

the  like  sort,  excluding  a  railroad  track  v.  Kosciusko,  94  Ind<  115;  Hamilton  v.  8 

from  being  a  highway  within  a  certain  106  Ind.  361;  Shellhouse  v.  8.  110  Ind. 

statute,  is  Comer  v.  8. 62  Ala.  320.    Under  509. 

Tarious  statutes,  a  railway  is  a  highway.  Iowa.  —  Harrow  v.  8.  1  Greene,  Iow% 

Flint,  &c.  Ry.  v.  Gordon,  41  Mich.  420.  439;  S.  v.  Snyder,  25  Iowa,  208;    8.  v. 

Pent  BoadB.  —  In  Vermont,  all  "  pent  McGee,  40  Iowa»  595 ;  8.  v.  Green,  41 
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2.   Other  zaka  Questions  —  there  are^  as  to  which  it  will  suflBce 
simply  to  refer  to  the  cases.^ 


Iowa,  693;  S.  o.  SchUb,  47  lowm,  611; 
Baldwin  v.  Herbst,  54  Iowa,  168;  S.  v. 
Mitchell,  58  Iowa,  567;  S.  o.  Hunter,  68 
Iowa,  447. 

Kentucky.  —  C.  v.  Abnej,  4  T.  B. 
Monr.  477;  C.  v.  Ditto,  Hardin,  450; 
Gedge  i;.  C.  9  Bosh,  61. 

Maine.  —  S.  v.  Stardivant,  18  Me.  66 ; 
8.  V.  Beeman,  35  Me.  242 ;  S.  v.  Strong, 
25  Me.  297 ;  S.  r.  Kittery,  6  Greenl  254 ; 
S.  V.  Madison,  33  Me.  267 ;  S.  v.  Bigelow, 
34  Me.  243 ;  S.  v.  Wilson,  42  Me.  9 ;  Hinks 
V.  Hioks,  46  Me.  423 ;  S.  v.  Noyes,  47  Me. 
lf»9:  Woodman  v.  Pitman,  79  Me.  456, 1 
Am.  St  342. 

^ar^ani/.  <— McMorray  v.  Baltimore, 
54  Md.  103. 

Afassachusetta.  —  C  v.  Weiher,  3  Met. 
445 ;  C.  V.  Belding,  13  Met  10;  C.  i;.  Low, 
3  Pick.  408 ;  C.  v.  Tucker,  2  Pick.  44 ;  C 
V.  Gowen,  7  Mass.  378;  C.  v.  Fitchbnrg 
Rid.  8  Cash.  240 ;  C.  v.  Smyth,  14  Graj, 
33;  C.  V.  Taunton,  16  Gra/,  228;  C.  v. 
Coupe,  128  Mass.  63. 

Michigan.  —  P.  v.  Beaubien,  2  Dong. 
Mich.  256 ;  Flint,  &c  Ry.  v.  Gordon,  41 
Mich.  420 ;  Bagley  v.  P.  43  Mich.  355 ; 
Flint,  &c.  Ry.  v.  Willey,  47  Mich.  88 ;  Bus- 
kirk  t;.  Strickland,  47  Mich.  389 ;  Krueger 
V.  Le  Blanc,  62  Mich.  70. 

A/innMoto.  —  Fumell  v.  St.  Paul,  20 
Minn.  117;  S.  v.  Waholz,  28  Minn.  114; 
S.  V.  LeHlie,  30  Minn.  533  ;  8.  i;.  Eisele,  37 
Minn.  256. 

Missouri.  —  Golahar  v.  Gates,  20  Mo. 
236 ;  S.  V,  Culver,  65  Mo.  607,  27  Am.  R. 
295 ;  McBeth  v.  Trabue,  69  Mo.  642 ;  8. 
V.  Wells,  70  Mo.  635  ;  Mexico  v.  Jones,  27 
Mo.  Ap.  534 ;  S.  v.  Scott,  27  Mo.  Ap.  541. 

New  Hampshire,  —  8.  o»  Gilmanton,  14 
N.  H.  467 ;  S.  v.  Canterbury,  8  Post.  N.  H. 
195 ;  S.  V.  Landaff,  2  Post.  N.  H.  588 ;  S. 
V,  Canterbury,  40  N.  H.  307 ;  S.  v.  North- 
umberland, 44  N.  H.  628. 

New  Jersey.  —  Perrine  v.  Farr,  2  Zab. 
356 ;  Stephens,  &c.  Co.  v.  Central  Rid.  5 


Vroom,  280 ;  S.  v.  Pierson,  8  Yroom,  216 ; 
S.  V.  Groendyke,  9  Vroom,  114;  S.  v. 
Drummond,  16  Vroom,  511;  S.  r.  Vsn- 
derburgh,  17  Vroom,  280. 

New  York, -^  "P.  v.  Lawson,  17  Johns. 
277 ;  P.  V.  Lambier,  5  Denio,  9, 47  Am.  D. 
273 ;  Harrington  r.  P.  6  Barb.  607 ;  P.  r. 
Tlrinity  Church.  22  N.  Y.  44  ;  Fearing  r. 
Irwin,  55  N.  Y.  486 ;  P.  v.  Griswold,  67 
N.  Y.  59 ;  In  re  Irondequoit  68  N.  Y  37$; 
In  re  Lexington  At.  92  N.  Y.  629 ;  P.  v. 
Thompson,  98  N.  Y.  6;  In  re  Public 
Works,  13  Hun,  483. 

North  Carolina.  — 3.  v.  Spainhour,  S 
Dev.  &  Bat.  547 ;  S.  v.  Cardwell,  Busbee, 
245;  S.  V.  Marble,  4  Ire.  318;  Kennedy 
V.  Williams,  87  N.  C  6;  S.  v.  Stewart,  91 
N.  C.  566 ;  S.  o.  Long,  94  N.  C.  896 ;  S.  v. 
Smith,  100  N.  C.  550. 

Ohio.  —  Little  Miami  Rid.  e.  Greene, 
31  Ohio  St  338 ;  Muskingum  u.  Board  of 
Public  Works,  39  Ohio  St.  628. 

Pennsylvania.  —  C.  v.  Cole,  26  Pa.  187; 
Pennsylvania  v.  Oliphant,  Addison,  345 ; 
BaUiet  v.  C.  1 7  Pa.  509,  55  Am.  D.  581 ; 
Northern  Cent.  Ry.  i;.  C.  90  Pa.  300;  In 
re  Twenty-second  St  102  Pa.  108;  Pitts- 
burgh, &c.  Rid.  V.  C.  104  Fa.  583 ;  C  v. 
Moorehead,  118  PH.  344,  4  Am.  St  599; 
Williamsport  Pas.  Ry.  v.  Williamsport, 
120  Pa.  1. 

Rhode  Island.  -^  8.  v.  Richmond,l  R.  L 
49;  S.  V.  Cumberland,  6  R.  I.  496;  S.  r. 
Cumberland,  7  R.  I.  75. 

South  Carolina.  —  S.  v.  Huffman,  2 
Rich.  617 ;  S.  v.  Duncan,  1  McCord,  404; 
8.  V.  Lythgoe,  6  Rich.  112 ;  S.  o.  Mobley, 
1  McMuL  44 ;  8.  V.  Gregg,  2  Hill,  S.  C 
387 ;  8.  V.  Sartor,  2  Strob.  60. 

Tennessee.  —  Mankin  v.  8.  2  Swan, 
Tenn.  206 ;  Anderson  v.  S.  10  Humph. 
119;  Shelby  r.  S.  10  Humph.  165;  Stump 
V.  McNairy,  5  Humph.  363,  42  Am.  D. 
437;  S.  t).  Loudon,  3  Head,  263;  Russell 
V.  S.  8  Coldw.  119;  White's  Creek  Tum- 
pike  V.  8. 16  Lea,  24. 


1  S.  V.  Marble,  4  Ire.  318 ;  C.  v.  Fisher, 
6  Met.  433 ;  C.  v.  Beeson,  3  Leigh,  821  ; 
Reg.  V.  Bamber,  IS  Law  J.  n.  s.  M.  C.  13, 
8  Jnr.  309 ;  Reg.  v.  Hornsea,  Dears.  291 ; 
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3.  Way  Legal  or  not  —  In  a  certain  sense,  the  way  must  be 
legal ;  as,  if  it  was  created  by  a  statutory  laying  out,  the  required 
steps  must  have  been  taken.^  But  there  may  be  defects  which 
cannot  be  inquired  into,  or  of  which  one  charged  with  obstructing 
it  cannot  avail  himself.  These  questions  depend  much  on  the 
varying  laws  of  the  States.^  It  will  not  justify  obstructing  a 
highway  that  it  is  of  less  than  the  statutory  width.^ 

§  1268.  1.  Not  Accessible.  —  It  is  an  essential  element  in  a 
public  way  that  the  public  has  the  right  to  use  it.  Therefore  it 
has  been  held  that  if  in  some  lawful  manner  a  highway  has  been 
closed  at  both  ends,  so  that  the  public  has  no  access  to  it,  its 
character  as  a  public  way  has  ceased.^  This  sort  of  impossible 
way  differs  from  a  — 

2.  Cul  de  Sao.  —  This  is  a  way  which  extends  into  no  other, 
ending  on  private  property.  Some  have  deemed  that  it  cannot 
be  a  highway,  the  obstruction  whereof  is  indictable ;  because,  it  is 
said,  as  the  public  has  no  occasion  to  use  it,  its  obstruction  is  of 
no  public  detriment.*  But  for  pleasure-driving,  promenading  for 
health,  and  various  other  commendable  uses,  such  a  way  may  be 
of  public  benefit,  therefore  the  doctrine  is  now  established  that, 
like  a  public  square,^  it  may  be  a  highway  on  the  same  footing 
with  the  others.^    Still, — 


Texas,  —  Ex  parte  Grace,  9  Tex.  Ap. 
381. 

VermonL  —  S.  v.  Alburgh,  32  Vt.  262 ; 
Blodget  V.  Royalton,  14  Vt.  288 ;  S.  v. 
Newfane,  12  Vt.  422;  S.  v.  Woodward,  23 
Vt.  92 ;  Central  Vermont  Rid.  v.  Royal- 
ton,  58  Vt  234. 

Virginia.  —  HoUeman  v,  C.  2  Va.  Caa. 
135 ;  C.  V.  Howard,  1  Grat.  555 ;  Yates  v, 
Warrenton,  84  Va.  337,  10  Am.  St.  860. 

Wisconsin. — Wisconsin  River  Impr. 
Co.  V.  Lyons,  30  Wis.  61 ;  Reilly  v.  Racine, 
51  Wis.  526 ;  West  Bend  v.  Mann,  59  Wis. 
69;  Trerice  v.  Barteaa,  54  Wis.  99;  S.  v. 
Wertzel,  62  Wis.  184. 

England.  —  Rex  v.  Leake,  2  Ner.  &  M. 
583,  5  B.  &  Ad.  469 ;  Reg.  v.  East  Mark, 
11  Q.  B.  877;  Rex  v.  Richards,  8  T.  R. 
634;  Rex  v.  Cnmberworth,  3  B.  &  Ad. 
108 ;  Rex  v.  Wright,  3  B.  &  Ad.  681 ; 
Reg.  p.  Homsey,  10  Mod.  150;  Reg.  v. 
Wilts,  6  Mod.  307,  Holt,  339 ;  Reg.  v. 
Chorley,  12  Q.  B.  515 ;  Roberts  v.  Hunt, 
15  Q.  B.  17 ;  Rex  v.  Morris,  1  B.  &  Ad. 


441 ;  Reg.  V.  Blakemore,  2  Den.  C.  C.  410, 
5  Cox  C.  C.  513,  9  Eng.  L.  &  Eq.  541 ; 
Gerring  v.  Barfield,  16  C.  B.  n.  s.  597 ; 
Reg.  u.  Westmark,  2  Moody  &  R.  305. 

1  Rex  V.  Sanderson,  3  U.  C.  O.  S.  103 ; 
Martin  v.  P.  13  lU.  341 ;  Pennsylvania  i;. 
Oliphant,  Addison,  345. 

2  S.  V.  Hill,  10  Ind.  219;  C.  v.  Ditto, 
Hardin,  450 ;  S.  v.  Madison,  33  Me.  267 ; 
S.  V.  Bigelow,  34  Me.  243  ;  Stephens,  &c. 
Co.  V,  Central  Rid.  5  Vroom,  280 ;  C.  v. 
Howard,  1  Grat.  555 ;  McMurray  v,  Balti* 
more,  54  Md.  103 ;  S.  v.  Eisele,  37  Minn. 
256. 

^  S.  V.  Robinson,  28  Iowa,  514. 

«  Bailey  v.  Jamieson,  1  C.  P.  D.  329. 

^  See  Angell  &  Dnrfee  on  Highways, 
§  27-^1 ;  C.  V.  Tucker,  2  Pick.  44 ;  S.  w. 
Duncan,  1  McCord,  404  ;  S.  v.  Lythgoe,  6 
Rich.  112;  S.  v.  Randall,  1  Strob.  110,  47 
Am.  D.  548 ;  S.  v.  Rye,  35  N.  H.  368 ;  Rex 
V.  Hammond,  10  Mod.  382. 

0  Post,  §  1269. 

"^  Bailey  v.  Jamieson,  snpra ;  Bateman 
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8.  FubUc  NeoasBity  —  may  be  an  element  in  the  evidence  as  to 
whether  a  particular  way  is  public  or  not.^ 

§1269.  1.  Foot-way,  Hors^-way,  fto.  —  Besides  the  ordinary 
highways  over  which  vehicles  are  driven^  there  are  public  foot- 
ways,^ horse-ways,^  and  the  like,^  the  obstruction  of  which  is  in 
the  same  manner  indictable.    So,  — 

2.  Fubiio  Squares  —  are  a  sort  of  public  way,  and  their  ob- 
struction is  an  offence  on  the  like  principle.^ 

3.  A  Bridge  —  is  ordinarily  a  part  of  the  way  in  which  it  is 
laid;^  but  sometimes  it  is  subject  to  special  regulations,  not 
necessary  to  be  here  described.^  Where  it  is  built  under  State 
jurisdiction  over  navigable  waters,  Congress  and  the  national 
tribunals  have  a  supervising  and  restraining  power  to  prevent 
undue  interference  with  commerce.^ 

4.  Perry.  —  The  like  observations  apply  to  ferries;*  which, 


V.  Black,  18  Q.  B.  870, 876,  877 ;  Sanndera 
V.  Townsend,  26  Hun,  308 ;  Sheaff  v.  P. 
87  111.  189,  29  Am.  R.  49;'  Bartlett  v. 
Bangor,  67  Me.  460;  Adama  v.  Harring- 
ton, 114  Ind.  66;  P.  v.  Van  Alstyne,  3 
Keyes,  N'.  Y.  35 ;  Danforth  v.  Dnrell,  8 
Allen,  242 ;  P.  v.  Kingman,  24  N.  Y.  569 ; 
S.  V.  Frazer,  28  Ind.  196;  P.  v.  Jackson, 
7  Mich.  432,  449,  450. 

1  Reg.  V.  Hornsey,  10  Mod.  150;  S. 
9.  Canterbury,  8  Post.  N.  H.  195;  S.  v, 
Northumberland,  44  N.  H.  628. 

3  Thrower's  Case,  1  Vent.  208,  S  Salk. 
392. 

»  Rex  V.  St.  Weonard,  5  Car.  &  P.  579 ; 
Reg.  V.  Saintiff,  Holt,  129. 

*  Peckham  v.  Lebanon,  39  Conn.  231, 
235. 

*  S.  V.  Long,  94  N.  C.  896 ;  S.  ».  Atkiur 
son,  24  Vt.  448 ;  C.  v.  Bowman,  3  Pa.  St. 
202 ;  Rung  v.  Shoneberger,  2  Watts,  23, 26 
Am.  D.  95;  Commissioners  i;.  S.  Riley, 
146;  S.  V.  Commissioners,  3  Hill,  S.  C. 
149;  C.  V.  Rush,  14  Pa.  186.  See  C.  ti. 
Eckert,  2  Browne,  Pa.  249. 

*  S.  V.  Canterbury,  8  Post.  N.  H.  195; 
Reg.  V.  Saintiff,  Holt,  129;  Rex  v.  Mid- 
dlesex, 3  B.  &  Ad.  201 ;  Rex  t;.  Bucks, 
12  East,  192 ;  Kyle  v.  Kosdnsko,  94  Ind. 
115. 

7  Attorney-General  v.  Htidson  Rirer 
Rid.  1  Stock.  526;  C.  ».  Newburyport 
Bridge,  9  Pick.  142 ;  Rex  v.  Derby,  3  B.  & 
Ad.  147 ;  Rex  v.  Wilts,  6  Mod.  307 ;  FoUett 
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r.  P.  17  Barb.  193;  P.  v.  Thompson,  21 
Wend.  235,  23  Wend.  537  ;  C.  v.  New  Bed- 
ford Bridge,  2  Gray,  339 ;  Reg.  v.  Kitchener, 
Law  Rep.  2  C.  C.  88,  12  Cox  C.  C.  522 ; 
Brown  v.  Preston,  38  Conn.  219;  Sauga- 
tuck  Bridge  Co.  v.  Westport,  39  Conn. 
337 ;  Clinton  Bridge,  10  WaL  454 ;  S.  r. 
Lake,  8  Nev.  276 ;  Rex  o.  Derbyshire,  2 
Q.  B.  745,  2  Gale  &  D.  97,  6  Jur.  483 ;  S. 
V.  Morris  Canal  and  Banking  Co.  2  Zab. 
537 ;  Meadville  v.  The  Erie  Canal,  18  Pa. 
66 ;  S.  V.  Dearborn,  15  Me.  402.  See  The 
Binghampton  Bridge,  3  WaL  51 ;  S.  v. 
Whitingham,  7  Vt.  390. 

8  Vol.  L  §  173-176;  Bishop  Non-Co& 
Law,  §  953 ;  Muskingum  v.  Board  of  Pul^ 
lie  Works,  39  Ohio  St.  628 ;  P.  ».  Kelly,  5 
Abb.  N.  Cas.  383,  76  N.  Y.  475 ;  In  re 
Irondequoit,  68  N.  Y.  376 ;  P.  v.  Potrero^ 
&c.  Rid.  67  Cal.  166 ;  Miller  v.  New  York, 
18  Blatch.  212 ;  Wallamet  Iron  Bridge  r. 
Hatch,  9  Saw.  643,  19  Fed.  Rep.  347; 
Decker  v.  Baltimore,  &c.  Rid.  30  Fed. 
Rep.  723 ;  U.  S.  v,  Pittsburgh,  &c  Rid 
26  Fed.  Rep.  113. 

^  Payne  v.  Partridge,  1  Show.  255. 
And  see,  as  to  ferries,  S.  t>,  Hudson,  3 
Zab.  206;  P.  v,  Babcock,  11  Wend.  586; 
Carter  v.  C.  2  Va.  Cas.  354 ;  Stark  v.  Mc- 
Gowen,  1  Nott  ft  McC.  387 ;  Sparks  «. 
White,  7  Humph.  86 ;  Broom  Leg.  Max. 
2d  ed.  559;  Hudson  v.  S.  4  Zab.  718; 
Parrott  v.  Lawrence,  2  Dil.  332;  Police 
Joiy  V.  Shxeveport,  5  La.  An.  661, 668; 
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however,  are  oftener  than  bridges  owned  and  managed  separately 
from  the  carriage-ways  they  connect. 

§  1270.  1.  Tampika  Roads,^  Railroada,^  and  Plank  Roada,^  — 
owned  by  corporations  established  for  the  purpose,  are  highways 
within  the  general  doctrines  of  this  chapter.    Still,  — 

2.  RaUroads.  —  The  doctrines  must  necessarily  be  somewhat 
modified  when  applied  to  railroads ;  because  they  are  not  open  to 
the  public  in  the  same  manner  as  other  highways,  the  corporation 
furnishing  the  vehicles  and  motive-power.* 

3.  Turnpike  Roads  —  (Obstruction  —  Non-repair).  —  An  obstruc- 
tion of  a  turnpike  road  is  indictable  tbe  same  as  of  any  other 
public  way.^  And  in  general  an  indictment  will  lie  against  the 
corporation,  and  sometimes  also  against  individual  members,^  for 
the  non-repair  of  it.^  Indeed,  this  double  liability  is  recognized 
in  many  circumstances,^  —  a  question  depending  much  on  the 
differing  words  of  statutes.  Whether  the  town,  county,  or  other 
like  body  or  person,  not  being  tha  owner  of  the  turnpike  road,  is 
also  indictable,  the  same  as  for  the  non-repair  of  other  public 
ways  in  the  locality,  depends  on  the  terms  of  the  charter.  The 
mere  fact  that  the  charter  requires  the  corporation  to  keep  the 
road  in  repair,  does  not,  at  least  by  some  opinions,  exonerate 
from  the  duty  any  other  one  upon  whom  otherwise  it  would  rest. 
But  perhaps  this  conclusion  is  derived  from  the  particular  words 
of  the  statutes  on  which  the  question  has  arisen.^  On  the  other 
hand,  the  Virginia  tribunal  took  the  extreme  view  that  where  the 
act  of  incorporation  subjects  to  a  penalty  an  individual  intrusted 
with  the  repairing  of  the  road,  for  the  breach  of  his  duty,  even 


Harks  v,  Donaldson,  24  La.  An.  242  ;  S. 
0.  Wilson,  42  Me.  9  ;  An^eH  &  Durfee  on 
Highways,  §  46  et  seq. 

1  C.  V.  Wilkinson,  16  Pick.  175;  Rex 
V.  Netherthong,  2  B.  &  Aid.  179;  Water- 

-    ford  and  Whitehall  Turnpike  v.  P.  9  Barb. 

;  161 ;  Reg.  v.  Preston,  2  Lewin,  1 93 ;  North- 
ern Cent.  Ry.  v.  C.  90  Pa.  300 ;  Pittsburgh, 
&c.  Rid.  V.  C.  104  Pa.  583. 

*  Angell  &  Durfee  on  Hip^hways,  §  17- 
28 ;  Rex  v.  Pease,  4  B.  &  Ad.  30 ;  Flint,  &c 
Ry.  V.  Gordon,  41  Mich.  420. 

«  Craig  V.  P.  47  111.  487. 

*  Angell  &  Durfee  on  Highways,  §  18 ; 
ante,  §  1266  (2),  note. 

*  C.  V,  Wilkinson,  16  Pick.  175, 26  Am. 


D.  654;  Northern  Cent.  Ry.  v,  C.  90  P&. 
900. 

«  Vol.  I.  §  424. 

7  Red  Ri^er  Turnpike  v.  S.  I  Sneed, 
474.  See  S.  i;.  Day,  3  Vt.  138.  And  see 
the  l&st  note  to  this  section. 

8  See  Vol.  I.  §  422 ;  Kane  w.  P.  8  Wend. 
203;  Canaan  v.  Greenwoods  Turnpike,  I 
Conn.  1 ;  S.v.  Patton,  4  Ire.  16.  See  also 
Reg.  V,  Sheffield  Canal,  4  New  Sess.  Cas. 
25,  14  Jur.  170,  19  Law  J.  n.  s.  M.  C.  44  ; 
S.  V.  Morris  Canal  and  Banking  Co.  2  Zab. 
537 ;  Meadville  v.  The  Erie  Canal,  18  Pa. 
66;  post,  §  1282. 

•  Keg.  t'.  Preston,  2  Lewin,  193 ;  Rex 
i;.  Netherthong,  2  B.  &  Aid.  179 ;  Kex  p. 
Mellor,  1  B.  &  Ad.  32. 
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the  corporation  itself  is  not  liable  to  indictment  for  non-repair,^— 
a  conclusion  hardly  harmonious  with  doctrines  held  elsewhere.' 

§  1271.  1.  Navigable  Riven  —  are  public  highways,  subject  to 
the  same  rules,  where  applicable,  as  the  travelled  carriage-ways 
of  the  country.^  What  rivers  are  by  our  law  deemed  navigable 
is  matter  considered  in  another  connection.^ 

2.  Harbors  — and  other  like  waters  are  public  ways,  similar  in 
their  legal  aspect  to  navigable  rivers.^ 

11.     The  Act  of  Obstruction. 

§  1272.  1.  Doctrine  defined.  —  Any  act  performed  without  au- 
thority of  law,  under  circumstances  showing  a  criminal  intent, 
whereby  any  public  way,  whether  of  land  or  water,  is  in  a  per* 
ceptible  degree  ^  rendered  less  convenient,  safe,  or  serviceable,  is 
punishable  as  a  public  nuisance.^ 

2.  Coonterbalanoing  Benefit.  —  We  have  a  case  or  two  holding 
that  what  would  be  an  obstruction  is  not  indictable  if  it  carries 
with  it  a  counterbalancing  benefit  to  the  public.^  This  doctrine 
is  unsound  in  principle,  and  in  authority  it  is  overruled  and  the 
contrary  established.*    For  changes  in  the  public  ways  should 


1  C.  v.  Swift  Run  Gap  Turnpike,  2  Va. 
Caa.  361. 

«  Simpson  ».  S.  10  Yerg.  525;  Water- 
ford  and  Whitehall  Turnpike  v.  P.  9  Barb. 
161.  And  see  S.  p.  Thompsoiv  S  Strob. 
12,  47  Am.  1).  "^83. 

'  Anj^.  &  I).  Highways,  §  53-75 ;  Chase 
r.  American  Steam l>uat  Co.  10  R.  I.  79 ; 
Thompson  v.  Audrodcoggin  River  Impr. 
Co.  .54  N.  H.  545 ;  S  v,  Thompson,  2  Strob. 
]  2, 47  Am.  D.  588 ;  Rex  v.  Stanton,  2  Show. 
30;  Bailey  v.  Philadelphia,  &c.  Rid.  4 
Harring.  Del.  389,  44  Am.  D.  593;  P.  v. 
St  Louifl,  5  Gilman,  351  ;  Moore  t^.  San- 
borne,  2  Mich.  519,  59  Am.  D.  209;  Reg. 
V.  Belts,  16  Q.  B.  1022,  22  Eng.  L.  &  £q. 
240;  Stuart  v.  Clark,  2  Swan,  Tenn  9,  .58 
Am.  D.  49 ;  Newark  Phmk  Road  v.  Elmer, 
1  Stock.  754 ;  Rex  i?.  Trafford,  1  B.  &  Ad. 
874.  And  bee  Rex  t*.  Grosvenor,  2  Stark. 
511 ;  Gunter  v.  Geary,  I  Cal.  462;  Rex  v. 
Clueworth,  Holt,  339  ;  Atlee  v.  Packet  Co. 
21  Wal.389;  Thunder  Bay  Co.  r.  Speechly, 
31  Mich  336,  18  Am.  R.  184;  Wisconsin 
River  Impr.  Co.  r.  Lyons,  30  Wis.  61 ; 
Cox  r.  S.  3  Blackf.  193. 

«  Stat.  Crimes,  §  302,  303. 
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ft  Rex  e.  Tindall,  I  Nev.  &  P.  719,  6 
A.  &  £.  143;  C.  V.  Alger,  7  Cush.  53; 
Rex  V.  Ward,  4  A.  &  £.  384 ;  P.  r.  Horton, 

5  Hun,  516. 

ft  BUght  Obstruction.  —  The  wonls, 
"a  perceptible,"  &c.,  are  used  because 
none  which  are  certainly  accurate  yet 
more  precise  occur  to  me.  There  may 
be  an  obstruction  too  slight  for  the  law's 
notice ;  Vol.  I.  §  227 ;  but  the  limit  of 
this  doctrine  cannot  with  exactness  be 
defined.    See  also  Reg.  v.  Russel.  3  Ellis 

6  B  942,  26  Eng.  L.  &  Eq.  230,  23  Law 
J  N.  8.  M.  C.  173,  18  Jur.  1022. 

^  Vol.  I.  §  531  ;  S.  V.  Merrit,  35  Conn. 
314;  P.  V.  Horton,  5  Hun,  516;  San 
Francisco  o.  Clark,  I  Cal  386.  And  see 
Beach  v.  P.  1 1  Mich  106 ;  Reg  v.  United 
Kingdom  Electric  Tel.  9  Cox  C.  C.  137 ;  C. 
V,  Taunton,  16  Gray, 228 ;  Reg  V.Chitten- 
den, 15  Cox  C.  C.  725;  Clark  v  C  14 
Bu!«h,  166;  S  v.  Narrows  Island  Clnb, 
100  N.  C.  477  ,  S  r.  Harden,  II  S.  C  360. 

ft  Rex  V.  Russell,  6  B.  &  C.  566 ;  P^- 
cher  V.  Hart,  1  Humph.  524,  533. 

»  Vol.  I.  §  341  ;  Rex  f.  Ward,  4  A.  & 
E.  384 ;   Respublica  u.  Caldwell,  1  DaU. 
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proceed  from  public  law,  and  it  is  a  breach  of  the  due  order  of 
society  for  individuals  to  make  them  unauthorized.  But  in  a 
case  wherein  this  principle  is  not  violated,  one  who  has  disturbed 
a  way  by  introducing  a  public  benefit  may  set  up  the  public  good 
in  defence ;  as,  where  the  owner  of  the  soil  carries  into  a  stream 
or  tide-water  a  wharf  helpful  to  public  navigation,  he  is  not  pun- 
ishable, while  he  would  be  if  it  were  solely  for  his  private  advan* 
tage,'  —  a  doctrine  to  be  kept  within  due  limits.    Therefore,  — 

3.  Opening  Another  Way. — It  does  not  justify  one's  obstruction 
that  he  opened  another  way  through  which  travel  might  pass.^ 
But  — 

4.  Conflicting  Rights  —  of  way  must  yield  to  one  another  ac- 
cording to  the  dictates  of  good  sense ;  as,  where  a  wire  cable  was 
laid  across  a  river  for  a  guy  on  which  to  run  a  ferry-boat,  it  was 
deemed  not  unlawful  unless  actually  hazardous  to  the  navigation 
of  the  river.* 


150;  P.  V.  Horton,  supra;  Reg.  v.  Betts, 
16  Q.  B.  1022,  22  Eng.  L.  &  £q.  240.  In 
the  last-cited  case,  which  was  an  indict- 
ment for  the  obstruction  of  a  river,  Lord 
Campbell,  C.  J.  said .  "  According  to  the 
authority  of  Lord  Hale,  to  that  of  Lord 
Tenterden  in  Rex  r.  Russell,  6  B.  &  C. 
566,  and  to  the  opinion  of  this  court  in 
Rex  r.  Ward,  4  A.  &  £.  384,  it  is  for  the 
jnrj  to  say  whether  an  erection  of  this 
kind  is  a  damage  to  the  navigation  or 
not.  That  the  utility  of  such  a  work  to 
the  neighborhood  or  to  the  public  inter- 
ests generally  may  be  taken  into  account 
as  a  compensation  is  a  point  on  which, 
with  great  deference,  I  cannot  concur 
with  4he  majority  of  the  judges  who  de- 
cided Rex  9.  Russell.  The  true  question 
is,  whether  a  damage  accrues  to  the  navi- 
gation in  the  particular  locality  j  and  that 
is  a  question  for  a  jury.  An  indictment 
would  not  lie  merely  for  erecting  piers  in 
a  navigable  river ;  it  roust  be  laid  ad  com- 
mune nocumeniumf  and  whether  it  was  so 
or  not  must  be  decided  by  the  jury  "  p. 
1037  of  Q.  B  Report. 

1  Atlee  V  Packet  Co.  21  Wal.  389; 
Larson  v.  Furlong,  63  Wis  323.  And  see 
Rex  V.  Clueworth,  Holt,  339 ;  Beach  v.  P. 
11  Mich.  106;  S.  v,  Wilson,  42  Me.  9; 
Dyer  v   Curtis,  72  Me    181. 

2  Weathered  v.  Bray,  7  Ind.  706.  See 
post,  §  1283. 


»  The  Vancouver,  2  Saw.  381.  Thus, 
in  a  case  of  Ways  Crossing.  —  Each  must 
somewhat  obstruct  the  other,  yet  neither 
is  indictable.  So  it  is  where  a  navigable 
river  is  bridged.  Both  bridge  and  river 
are  highways,  and  the  bridge  more  or  less 
obstructs  navigation.  States  and  United 
States.  —  The  navigable  rivers  connecting 
State  with  State  are,  as  highways,  within 
the  jurisdictional  power  of  the  United 
States.  See  Vol.  L  §  173-1 76;  ante, 
§  1269  (3).  Therefore  it  is  not  in  the 
power  of  a  State  wholly  to  obstruct  such 
a  river  by  a  bridge.  Still  the  high  public 
utility  of  a  bridge  may  be  set  up  in  some 
measure,  and  within  limits  not  well  de- 
fined, in  defence  of  a  charge  of  obstruct- 
ing the  navigation  of  a  river.  And  see, 
on  this  question,  Mississippi,  &c.  Rid.  t\ 
Ward,  2  Black,  485;  Works  v.  Junction 
Rid.  5  McLean,  425;  Woodman  v.  Kil- 
bourn  Mannf  Co.  1  Abb.  U.  S.  158; 
Avery  v.  Fox,  1  Abb  U.  S.  246 ;  Pilcher 
V.  Hart,  1  Humph  524,  533 ;  P.  v.  Van- 
derbilt,  28  N.  Y.  396.  Bridge  obetruct- 
inic  Navigation. — Abridge  built  under 
due  authority  across  a  navigable  river,  if 
so  built  as  to  obstruct  navigation  more 
than  id  reasonably  necessary,  is  a  nui- 
sance, and  the  subject  of  indictment.  S. 
V  Freeport,  43  Me.  198.  And  see  post, 
S  1278. 
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§  1273  SPECIFIC  OFFENCES.  [BOOK  X. 

§  1273.  The  Methods  of  Obttrnction  —  are  numerous.    Tims,— 

1.  In  Navigable  Waters.  — The  cutting  down  of  the  banks  of  ^ 
river  so  as  to  divert  its  watera,^  the  building  improperly  of 
wharves  in  a  harbor,'  and  the  making  of  an  unauthorized  bridge 
over  a  navigable  stream,'  —  are  severally  indictable  obstructions. 

2.  In  Carriage-ways.  —  Where  a  carriage-way  is  laid  out  of  a 
given  width,  the  public  has  the  right  to  use  the  whole  of  it, 
whether  worked  or  not.^  Then,  if  a  turnpike  company  erects  or 
maintains  a  gate  after  its  charter  has  expired,^  or  if  an  individual 
places  a  barrier  to  travel  or  digs  a  ditch  across  the  street,^  or 
allows  the  steps  to  his  house  ^  or  a  fence  ^  or  any  other  permanent 
thing  ^  or  a  fruit-stand  in  a  populous  place  ^  to  project  past  the 
line  of  the  road,  or  if  a  man  by  a  mill-dam  overflows  the  high- 
way ,^^  or  by  an  excessive  charge  in  blasting  rocks  sends  them  into 
the  highway,^'  or  places  in  the  way  a  bridge  without  public  util- 
ity,^' —  in  these  and  other  like  instances  an  indictable  nuisance 
is  committed.    Again, — 

3.  Overhanging.  —  Objects  overhanging  a  public  way,^^  —  for 
example,  an  enclosed  passage-way  across  the  street  connecting 
two  buildings,^*  —  especially  if  there  is  danger  of  their  falling,  and 
perhaps  if  there  is  not,  are,  if  not  licensed,  as  in  various  methods 
they  often  are,  indictable  obstructions.^^    So,  as  said  by  Russell, 

1  Rex  V,  Stanton,  2  Show.  30.    And  see  *  Reg.  v.  United  Kingdom  Elec.  Tel.  9 

P.  v.  St  Louis,  5  Gilman,  351.  Cox  C  C.  137 ;  Garland  v.  Towne,  55  N.  H. 

>  Rex  V.  Grosvenor,  2  Stark.  511.  55,  20  Am.  R.  164;  Reg.  v.  Train,  9  Cox 

•  Pennsylvania  v.  Wheeling  and  Bel-  C.  C.  180,  C.  v.  Erie  and  Northeast  Rid. 
mont  Bridge,  13  How.  U.  8.  513.  27  Pa.  a39,  67  Am.  D.  471.    And  see  S  «. 

«  Dirkey  v.  Maine  Tel.  46  Me.  483;  Dover,  46  N.  H.  452 ;  Wy man  v.  S.  13  Wis. 

Morton   r.   Moore,    15  Gray,  573;    S.  v.  663.    In  whatcircunutanceHonemaybaild 

Merrit,  35  Conn.  314 ;  post,  §  1277.  a  sidewalk  on  the  line  of  bis  lot»  see  C.  v» 

•  Adams  v.  Beach,  6  HiU,  N.  Y.  271.  Haiick,  lO)  Pa.  536. 

See  S.  V   Passaic  Turnpike,  3  Dutcher,  i*)  S  v.  Berdetta,  73  Ind.  185, 38  Am.  R. 

217,  Wroe  v.  S.  8  Md.  416.  117. 

8  Justice  V,  C.  2  Va  Cas.  171 ;  Allen  »^  S.  v,  Phippe,  4  Ind    515  ,  S.  v.  Ray- 

o.  Lyon,  2  Hoot,  213;  Wales  v.  SteUou,  2  pholu,  32  Kan.  450.    See  Prim  v.  &  36 

Mass.  143,  3  Am.  D.  39 ;  S.  r.  Yarrell,  12  Ala.  244  ;  S.  v.  Smith,  54  Vt.  403. 

Ire.  1.30;  S.  r.  Miakimmons,  2  Ind.  440;  "  Reg.  v  Matters,  Leigh  &C.  491, 10 

Beatty  v.  Gilmore,  16  Pa.  463, 469,  55  Am.  Cox  C.  C  6. 

I).  514,  Kelly  i;.  C.  11  S.  &  R  345;  S.  v.  i^  Rex  v.  West  Riding  of  Yorkshire,  2 

Hunter,  5  Ire.  369,  44  Am    D.  41  ;  West  East,  342. 

Bend  I'.  Mann,  59  Wis.  69;  Carver  v.  C.  "  Bishop  Non-Con.  Law,  §  971. 

12  Bu8h,  264;  S.  v.  Kilty,  28  Minn.  421  ;  »  Bybee  t>.  S.  94  Ind.  44-3,48  Am.  R- 

Canoe  Creek  v.  McEniry,  23  III.  Ap.  227  175. 

7  Hyde  t».  Middlesex,  2  Gray,  267 ;  C.  "  And  see  Hawkins  v.  Sanders,  45  Mich. 

V.  Blaistloll,  107  Mass  2.34.        '  491  ;  Hyde  v.  Middlesex,  2  Gray,  267  ;  C. 

•  Grcpory  v.  C.  2  Dana,  417 ;  Mosher  o.  v.  Goodnow,  117  Mass.  114;  post>  §  1275. 
Vincent,  39  Iowa,  607. 
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"  the  owner  of  trees,  hanging  over  a  highway  to  the  annoyance  of 
travellers,  is  bound  by  the  common  law  to  lop  them ;  and  any 
other  person  may  lop  them,  so  far  as  to  avoid  the  nuisance."  ^ 

4.  Foulness  in  tlia  Air,  —  created  by  one's  neglect  to  scour 
ditches  for  which  he  is  responsible,^  or  by  any  other  like  wrong, 
is,  while  an  indictable  nuisance,  doubtless  properly  classed  as  an 
obstruction  to  the  way.     So,  — 

5.  Outcries  and  i;K>ad  Noises  —  in  a  public  street  are,  within 
limits  not  well  defined,  indictable  nuisances.^    And  — 

6.  Frighten  Horses. — Whatever,  within  or  adjoining  a  public 
carriage-way,  is  calculated  to  frighten  horses  of  ordinary  gentle- 
ness is  an  obstruction.^    So, — 

7.  Spring-guns,^  —  set  in  or  beside  a  highway,  to  the  endan- 
gering  of  travellers,  are  a  punishable  nuisance.^    And  — 

8.  other  Danger  avoided.  —  When  the  owner  of  a  mill-dam,  to 
prevent  its  being  broken  by  a  flood,  cut  it  at  one  end,  and  so 
caused  an  injury  to  the  highway  nqar  by,  yet  not  greater  than 
would  have  occurred  if  the  dam  had  broken  by  its  own  weight  of 
waters,  he  was  held  to  be  indictable.'^ 

§  1274.  1.  Private  Use  of  Way.  —  One's  right  in  the  public 
ways  is  subordinate  to  the  equal  rights  of  others.  Men  may 
travel  over  them,  make  the  temporary  occupancy  necessary  at 
the  points  of  starting,  convey  proper  tilings  in  a  proper  manner 
upon  them,  as  required  by  their  business  or  pleasure,  yet  not  eke 
out  their  too  scant  private  facilities  by  appropriating  the  streets.^ 
Thus,  — 

2.  Carrying  on  Business  in  Street.  —  A  man  was  held  indict- 
able who,  in  a  city,  habitually  had  his  wagons  on  one  side  of  the 
street  before  his  warehouse,  loading  and  unloading  for  several 


1  1  Hubs.  Crimes,  3d  Eng.  ed.  347. 

«Ib. 

«  C.  r.  Oaks,  113  Mass.  8 ;  S  ?».  Widen- 
honse,  71  N.  C.  279 ;  S.  v.  Hughos,  72  N  C. 
25. 

*  Bwhop  Non-Con.  Law,  §  969, 972, 976 ; 
Ayer  v.  Norwich,  39  Conn.  376,  12  Am. 
R.  396,  8.  V.  UReful  Mannf.  8oc.  13  Vroom, 
504  ;  Cincinnati  Hid.  v.  C.  80  Ky.  137. 

»  Vol.  I.  §  854-857. 

0  8.  V.  Moore,  31  Conn.  479, 83  Am.  D. 
159. 

f  S.  r.  Knotts,  2  Speen,  692, 42  Am.  D. 
395. 

VOL.  IT. — 46 


*  And  see  8.  v,  Buckner,  Phillips,  N.  C. 
558 ;  8.  V,  Useful  Manui  Soc.  13  Vroom, 
504;  Cincinnati  Hid.  v.  C.  80  Ky.  137; 
8.  r.  Edens,  85  N.  C.  522 ;  S.  v.  Omaha, 
14  Neb.  265,  45  Am.  R.  108.  Froces- 
sions.  —  As  to  the  rights  of  processions, 
see  C  9.  Hng^les,  6  Allen,  588;  8.  v. 
Hnghes,  72  N.  C.  25.  SldewaUES.  —  As 
to  obstrnctions  of  the  sidewalk,  see  Fnr- 
nell  r.  St.  Panl,  20  Minn.  117;  Heg.  v, 
Plummer,  30  U.  C.  Q.  B.  41 ;  Reading  v. 
C.  11  Pa.  196,  51  Am.  D.  534. 
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SPECIFIC  OFFENCES. 


[boor  X. 


hours  at  a  time  daj  and  night,  at  least  one  wagon  being  ordina- 
rily there,  and  his  goods  lying  on  the  ground  ready  to  be  loaded ; 
though  on  the  opposite  side  of  the  street  there  was  room  for  car- 
riages to  pass  two  abreast.  It  was  judicially  observed  ^'  that  the 
defendant  could  not  legally  carry  on  any  part  of  his  business  in 
the  public  street  to  the  annoyance  of  the  public ;  that  the  pri- 
mary object  of  the  street  was  for  the  free  passage  of  the  public, 
and  anything  which  impeded  that  free  passage,  without  necessity, 
was  a  nuisance;  that  if  the  nature  of  the  defendant's  business 
were  such  as  to  require  the  loading  and  unloading  of  so  many 
more  of  his  wagons  than  could  conveniently  be  contained  within 
his  own  private  premises,  he  must  either  enlarge  his  premises  or 
remove  his  business  to  some  more  convenient  spot."  ^  The  same 
has  been  held  of  sawing  timber  in  a  public  street,  though  done 
solely  to  enable  the  owner  to  get  it  into  his  yard.*  And  con- 
stables obstructing  the  streets  by  their  sales  commit  this  offence, 
there  being  no  necessity  for  this  use.'  But  what  of  this  general 
sort  is  necessary,  one  may  do,  in  order  that  thus  he  may  the 
better  enjoy  the  way  for  its  primary  purpose,  travel.* 

8.  Owning  Sou.  —  It  is  no  defence  in  these  cases  that  the  man 
owns,  subject  to  the  public  easement,  the  land  on  which  lies  the 
way  he  obstructs.^ 


1  Rex  0.  RasBell,  6  East,  427,  S  Smith, 
424.  And  see  P.  v.  CaoniDghjun,  1  Denio, 
524,43  Am.  D  709;  Rex  v.  Croen,  3  Camp. 
224 ;  Reg.  r.  SheflSeld  Gas  Co.  22  Eng.  L. 
&  Eq.  200;  Gerring  r.  Barfield,  16  C.  B. 
N.  8.  597;  Janesville  v.  Milwaukee,  &c. 
Rid.  7  Wis.  484 ;  C.  v.  Capp,  48  Fa.  53 ; 
Sanders  v,  S.  18  Ark.  198;  C.  v.  New 
York,  &c.  Rid.  112  Mass.  409;  Wood  v. 
Mears,  12  Ind.  515,  74  Am.  D.  222;  Dar- 
ling V.  Westmoreland,  52  N.  H.  401,  13 
Am.  R.  55. 

'  Rex  i;.  Jones,  3  Camp.  230,  Lord 
Ellenborongh  saying:  "If  an  nnreason- 
able  time  is  occupied  in  the  operation 
of  delivering  beer  from  a  brewer's  dray 
into  the  cellar  of  a  publican,  this  is  cer- 
tainly a  nuisance.  A  cart  or  wagon  may 
be  unloaded  at  a  gateway ;  but  this  must 
be  done  with  promptness.  So  as  to  the 
repairing  of  a  house;  the  poblic  most 
submit  to  the  inconvenience  occasioned 
necessarily  in  repairing  the  house;  but 
if  this  inconvenience  is  prolonged  for  an 
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nnreaionaUe  time,  the  pnblie  have  a 
right  to  complain,  and  the  party  may  be 
indicted  for  a  nuisance.  I  cannot  bring 
myself  to  doubt  of  the  guilt  of  the  pres- 
ent defendant  He  is  not  to  eke  out  the 
inconvenience  of  his  own  premises  by  tak- 
ing in  the  public  highway  into  his  timber- 
yard  ;  and  if  the  street  be  narrow,  he  mn^t 
move  to  a  more  commodiooa  situation  for 
carrying  on  his  business." 

*  C.  V.  MUliman,  13  &  &  R.  401. 
MiUtary  Parade.  —  And  see,  aa  to  the 
use  of  the  streets  for  military  parade, 
Moody  V.  Ward,  13  Mass.  299 ;  Cole  r. 
Fisher,  11  Mass.  137.  Fair.  —  As  to 
holding  a  fair  or  market.  Rex  v.  I^mith, 
4  Esp.  111. 

*  And  see  C.  v.  Paasmore,  1  S.  &  R. 
217. 

*  S.  V,  Hessenkamp,  17  Iowa,  25; 
I4uig8dale  o.  Ronton,  12  Ind.  467.  And 
see  Overman  v.  May,  35  Iowa,  89 ;  Shai^ 
nee  r.  Beckwith,  10  Kan.  608. 


CHAP.  XLIX.] 


WAT. 
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§  1275.  1.  Colleoting  Peapke  —  in  a  Btreet  may  be  an  indict- 
able obstruction;^  as,  for  example,  where  a  man  stands  and 
addresses  a  crowd  thereby  drawn  together  to  hear  him.^    But  — 

2.  BnUdlng  Larger  HouBa.  —  It  is  no  crime  to  darken  a  way  by 
erecting  on  it  a  larger  house  than  stood  there  before.*    Yet — 

3.  House  Dilapidated  —  Overhangins.  —  One  having  a  house  on 

fhe  way,  if  he  8u£Pers  it  to  become  dilapidated  and  likely  to  fall, 
is  punishable  by  reason  of  the  danger  to  the  public.^  And  if  one 
occupying  a  house  which  hangs  over  a  bridge  does  not  keep  it  in 
repair,  he  incurs  the  same  liability.^ 

§  1276.  1.  The  Rule  for  the  Obstrtiotion  —  will  more  or  less 
vary  with  the  circumstances ;  as,  with  the  usages  of  travel  in  the 
region  where  the  way  is  located,  whether  it  is  in  city  or  country, 
and  all  other  things  of  like  character.®    According  to  one  case, — 

2.  Too  Heavy  Load.  —  A  carrier  is  liable  for  spoiling  the  high- 
ways by  drawing  over  them  an  extraordinary  weight,  contrary  to 
the  custom  of  the  realm  J    And  another  case  holds  that  — 

3.  Vessel  too  Large.  —  To  bring  a  ship  of  three  hundred  tons 
into  Billingsgate  dock,  which  is  a  dock  for  only  smaller  vessels, 
is  a  public  nuisance ;  the  court  observing :  "  Why  may  there  not 
be  a  common  dock  only  for  small  ship9  as  well  as  a  common  pack 
and  horse-way ;  and  if  a  man  with  a  cart  use  such  a  way  so  as  to 
plough  it  and  render  it  less  convenient  for  riders,  will  not  that  be 
a  nuisance  indictable  ?  "  ^ 

§  1277.  1.  Tree  or  Post  —  We  have  seen  that  it  is  in  general 
indictable  to  put  an  obstruction  on  any  part  of  a  public  way, 
though  not  the  travelled  part.®  Still  there  may  be  circumstances 
wherein  a  tree  or  post,  standing  on  the  margin,  will  not  be  a  nui- 
sance.*^ The  general  doctrine,  however,  makes  every  such  thing 
an  offence  in  him  who  unauthorized  places  it  there ;  while  yet  — 


1  Barker  v.  C.  19  Pa.  412 ;  P.  v.  Cun- 
ningham, I  Denio,  524,  43  Am.  D.  709. 
See  Rex  v,  Sarmon,  I  Bar.  516,  where  an 
indictment  for  setting  a  person  in  a  pub- 
lic footway  of  London,  to  deliver  out  bills 
of  the  defendant's  business,  whereby  the 
way  became  obstructed,  was  quashed ;  the 
report  of  the  case  not  showing,  however, 
whether  the  objection  was  to  the  form  or 
Bobstance  of  the  allegation. 

3  Homer  v,  Cadman,  16  Cox  C.  C.  51. 

>  Bex  V.  Webb,  1  Ld.  Raym.  737. 


*  Beg.  V.  Watts,  1  Salk.  357. 

*  Beg.  V.  Watson,  2  Ld.  Baym.  856,  3 
Ld.  Baym.  18.    And  see  ante,  §  1273  (3). 

*  Bishop  Non-Con.  Law,  §  968. 

T  Bex  V.  Edgerly,  March,  131,  pi.  210. 

^  Beg.  V.  Leech,  6  Mod.  145.  And  see 
Bishop  Non-Con.  Law,  §  975. 

»  Ante,  §  1273. 

w  Bishop  Non-Con.  Law,  §  975;  Frank- 
lin Turnpike  v.  Crockett,  2  Sneed,  263. 
See  S.  V.  Caldwell,  2  Speers,  162;  ante, 
§  1272. 
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2.  A  Travelled  Part,  —  sufficient  to  supply  the  actual  needs  of 
the  public,  is  all  that  the  builders  and  repairers  of  most  of  our 
highways  are  under  a  duty  to  provide.^  But,  as  said  in  one  case, 
'^  The  town,  to  enable  itself  to  discharge  its  obligation  to  the  pub- 
lic, requires  the  full  and  entire  use  of  the  whole  located  way."^ 

3.  Travellers  meetiDg.  —  A  sort  of  obstruction  occurs  where  a 
traveller,  meeting  another,  does  not  obey  the  law  of  the  road  by 
deflecting  to  the  right'  The  duty  and  the  penalty  are  generally 
prescribed  by  statutes,  and  the  author  never  met  a  case  involving 
the  question  of  indictability  at  the  common  law,  though  the  civil 
consequences  are  often  drawn  into  litigation.^ 

§  1278.  1.  Autborised  by  Btatate.  —  It  is  competent  for  legis- 
lation to  authorize  changes  and  obstructions  in  the  public  ways, 
and  what  is  thus  sanctioned  cannot  be  an  indictable  nuisance.^ 
But  if  the  person  goes  beyond  his  authority,  or  otherwise  departs 
from  it,  he  is  indictable ;  since  he  cannot  rely  on  a  license  to  do 
one  thing  as  a  protection  for  doing  another.®  And  if  the  legis- 
lature gives  permission  to  run  locomotives  on  a  railway,  it  is  not 
an  indictable  nuisance  as  tending  to  frighten  horses  on  an  ad- 
joining travelled  road.^ 

2.  Confliotlng  Rights  —  as,  where  a  horse  or  steam  railroad  is 
located  in  what  still  remains  a  public  street,  or  where  the  one 
sort  of  road  crosses  the  other  —  sometimes  require  judicial  ad- 
justment ;  but  the  ordinarily  sufficient  rule  would  seem  to  be  that 
the  ways  must  mutually  yield,  each  to  the  other,  what  is  necessary 
to  the  usefulness  of  both.^  Thus,  a  railroad  with  the  right  to 
cross  a  travelled  street  at  grade  must  reduce  the  speed  of  its  cars 
at  the  crossing  to  the  point  of  safety  to  the  travellers  oii  the 


^  Post,  §  1280  (4). 

<  C.  0.  King,  13  Met  115.  And,  on 
this  point,  see  further,  C.  v,  Wilkinson, 
16  Pick.  175.  26  Am.  D.  654;  Lancaster 
Turnpike  v,  Kun^era,  2  Pa.  St.  114,44  Am. 
D.  179;  S.  V.  Pollok,  4  Ire.  303. 

*  C.  v.  Allen,  11  Met.  403. 

*  See,  for  a  fuller  statement,  with  na- 
merous  authorities,  Bishop  NonCon.  Law, 
§  1016,  1017. 

«  Butler  V.  S.  6  Ind.  165 ;  Danville,  &c. 
Rid.  V.  C.  73  Pa.  29 ;  Oliver  v.  Loftin,  4 
Ala.  240 ;  S.  v.  London,  3  Head,  263 ;  P. 
».  New  York,  Ac  Rlri.  89  N.  Y.  266;  Mat* 
thiessen,  &c.  Sugar  Ref.  Co.  o.  Jeney  City, 
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11  C.  E.  Green,  247 ;  Echols  v.  S.  12  Tex. 
Ap.  615. 

•  C.  V.  Church,  1  Pa.  Si.  lOS,  44  Am. 
D.  112;  Renwick  l^  Morris,  7  Hill,  N.  Y. 
575 ;  Reg.  o.  Scott,  2  Gale  &  D.  729,  3 
Q.  B.  543 ;  Rex  v,  Morris,  1  B.  &  Ad.  441 ; 
Flogg  V.  Zanesville  Canal  aod  Manaf.  Co. 
5  Ohio,  4  0;  Co.  Erie  and  Northeast  Bid. 
27  Pa.  339,  67  Am.  D.  471 ;  Louisville,  &c 
Rid.  V.  S.  3  Head,  583,  75  Am.  D.  778. 

Y  Rex  V.  Pease,  4  B.  &  Ad.  30.  And 
see  C.  V,  Temple,  14  Gray,  69. 

*  And  see  S.  v.  Loais villa,  &c.  Ry.  86 
Ind.  114;  Padncah,  &c  Rid.  v.  C.  bO  Ky. 
147. 
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street;'  and  the  former  must  conduct  its  construction  and  repairs 
in  a  manner  not  needlessly  to  obstruct  the  latter.^ 

§  1279.  1.  The  Intent.  —  These  cases  are  within  the  universal 
rule  that  there  can  be  no  crime  without  a  criminal  mind.^  Still, 
it  is  sufficient  in  this  offence  that  the  accused  person  intentionally 
did  what  the  common  or  statutory  law  forbade  ;^  no  specific  pur- 
pose beyond  is  necessary.^  It  is  sometimes  said  that  these  cases 
do  not  require  any  criminal  intent;^  but  the  meaning,  to  bring 
such  an  utterance  within  the  established  rules  of  the  law,  must 
be  that  there  need  be  no  evil  intent  beyond  the  purposed  doing  ' 
of  the  unlawful  thing.  Some  of  the  statutes  in  express  terms 
limit  the  ofiFence  to  what  is  "  wilful "  ^  or  "  malicious."  ® 

2.  Iiawfol  Use.  —  Damage  which  comes  to  the  road  necessarily 
or  accidentally  from  the  lawful  use  of  it,  will  not  sustain  an 
indictment.^ 

III.     The  Required  "Condition  of  Repair, 

§  1280.  1.  Differences.  —  We  have  already  seen  that  the  con- 
dition of  the  way  which  will  be  deemed  necessary  varies  with  the 
locality,  with  its  objects,  and  with  the  nature  and  circumstances 
of  the  particular  case.'^  To  descend  as  far  as  practicable  to  the 
specific,  — 

2.  Under  Prescription.  —  The  English  books  say  that  one 
bound  by  prescription  to  repair  a  road  need  not  put  it  in  bet- 
ter order  than  it  has  been  in  time  out  of  mind.^'  But  this  doc- 
trine is  probably  not  to  a  large  extent  applicable  in  our  newer 
country. 

8.  Safe  and  Convenient.  — We  have  statutes  requiring  the  way 
to  be  made  ^  safe  and  convenient."     And  it  has  been  held  that 


1  T^ntBvtlle,  &c.  Rid.  v.  C.  80  Ky.  143, 
44  Am.  R.  468. 

«  S.  u.  Troy,  &c.  Rid.  57  Vt  144 ; 
Northern  Cent.  Ry.  v,  C.  90  Pa.  300. 

s  Vol  I.  §  287,345;  Gude  v.  S.  76 
.Ala.  100. 

*  Vol.  I.  §  345  (4). 

*  S.  r.  Gould,  40  Towa,  372.  And  see 
Tate  V,  S.  5  Blackf.  73;  Prim  o,  S.  36 
Ala.  244. 

*  8.  V.  Well*,  70  Mo.  635;  Nichols  p. 
8.  89  Ind.  298 ;  McKihbin  v.  $.  40  Ark. 
4S0;  S.  V.  Eisele,  37  Mion.  256. 


7  Shubert  r.  S.  16  Tex.  Ap.  645 ;  Trice 
V.  S.  17  Tex.  Ap.  43;  Crawford  v.  S.  15 
Lea,  343, 54  Am.  R.  423 ;  Eagle  Highway 
V.  Ely,  54  Mich.  173 ;  P.  v.  Adams,  16  Hud, 
549 ;  Fearuley  v.  Ormsby,  4  C.  P.  D,  136. 

8  Clifton  V.  S.  73  Ala.  473. 

*  Rex  V.  Watts,  2  Esp.  675 ;  Cummins 
V.  Spruance,  4  Harring.  Del.  315.  And 
see  Vol.  I.  §  829  (2). 

^0  Ante,§  1276;  Bishop  Non-Con.  Law, 
§  1005. 

"  Reg.  V,  Cluworth,  6  Mod.  163 ;  8.  a 
nom.  Reg.  v,  Clueworth,  Holt,  339. 
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the  question  whether  or  not  a  particular  way  is  so,  is  a  fact  for 
tlie  jury.^  Under  these  statutory  words,  the  party  is  not  dis- 
charged of  his  duty  of  repair  by  making  tiie  way  '^safe  "  unless 
it  is  also  '^convenient."' 

4.  Whath«r  Entira  Width.  —  Our  country  roads,  diCFering  from 
those  in  the  compact  parts  of  cities,  are  not  ordinarily  worked 
their  entire  width,  but  they  have  what  is  called  a  travelled  part' 
Aud  this  limiting  of  the  space  prepared  for  travel  has  been  judi- 
cially justified.^  Yet  plainly,  in  compact  localities,  like  our  cities 
and  large  villages,  the  entire  located  way  must  be  fitted  for 
travel. 

5.  Lighting  Bridge.  —  The  charter  of  a  toll-bridge  corporation 
directed  that  the  bridge  '^  shall  at  all  times  be  kept  in  good,  safe, 
and  passable  repair."  And  this  was  held  to  require  the  corpora- 
tion to  light  it  if,  in  the  opinion  of  the  jury,  necessary  to  the 
safety  and  convenience  of  those  passing  it  at  night.^ 

6.  Paving  Cart-way.  —  No  indictment,  says  an  old  English  case, 
lies  against  a  township  for  not  paviug  a  cart-way ;  because  it  is 
under  obligation  only  to  repair,  not  to  pave.® 

7.  A  Horaa-way  —  need  not  be  put  in  a  condition  for  carriages 
to  pass  over  it^ 

8.  Repaira    raqnirad    on    Sonday.  —  If   a   dangerous   defect  is 

found  in  a  highway  on  Sunday,  it  should  be  mended  at  once,  or 
adequate  warning  be  given  to  travellers.^ 

IV.     The  Individual  or  Corporation  answerable  for  Non-repair. 

§  1281.  1.  Bridge,  at  Common  Iiaw.  —  Under  the  common  law 
of  England,  the  ultimate  duty  to  repair  a  bridge,  when  it  arises 
ratione  tenures,  falls  on  the  owner  of  the  soil,  not  the  occupier;* 
yet  the  latter  may  be  equally  in  the  first  instance  liable  to  the 
public.^^    But  largely  the  inhabitants  of  the  counties  are  to  repair 


1  Merrill  v.  Hampden,  26  Ma.  S34. 
Aud  fiee  Myers  v,  Sprtogfield,  1 12  Mass. 
489;  HodgkiQfl  v.  I^ockport,  116  Mass. 
573;  Howard  v.  Mendon,  117  Mass.  585; 
8.  r.  Dover,  46  N.  H.  453. 

^  C.  V.  TanutoD,  16  Gray,  228. 

>  Bishop  NoD-Con.  Law,  §  975. 

«  Dickey  v.  Maine  Tel.  46  Me.  483; 
ante,  §  1277  (2). 

A  C.  V.  Centra]  Bridge,  12  Coah.  242. 

*  Rex  V,  MartoD,  Andr.  276. 
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f  Hex  V.  St  Weonard,  5  Car.  &  P 
579.  And  see  Reg.  v.  Stretford,  2  Ld. 
Raym.  1169;  8.  c.  nom.  Reg.  v.  Soatford, 
11  Motl.  56. 

•  Flagg  V.  Millbury,  4  Cosh.  243. 

•  Baker  p.  Greenhill,  2  Gale  &  D.  435. 
6  Jur.  710.  See  Rex  v.  Kerriaoo,  I  M.  A 
S.  435;  Reg.  V.  Bucknell.  Holt,  128. 

1*^  Ante,  S  1269  (3),  and  the  cmt  Uiecf 
cited. 
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the  bridges,^ — ^^a  rule  which  in  many  cases  is  otherwise  by  pre- 
scription.' 

2.  The  Ordinary  Pabiio  Ways  —  are,  under  the  common  law  of 
Engianij  prima  facie  to  be  repaired  by  the  parish  in  which  they  are 
situated ;  ^  yet  prescription  often  provides  otherwise  as  to  them.^ 

3.  Witb  OS  —  the  scope  for  these  several  rules  is  narrow,  and 
the  author  has  discovered  no  trace  of  their  adoption  by  the 
courts.  Probably  in  all  our  States  these  questions  are  either 
directly  or  indirectly  settled  by  statutes. 

4.  Consequence  of  Disobedienoe.  —  The  private  or  official  per- 
son or  corporation  on  whom  the  law  casts  the  duty  of  repair  is  by 
the  principles  of  the  common  law  indictable  for  its  neglect.^ 
Sometimes,  likewise,  a  statute  affirms  this  common-law  liability.^ 
And  — 

6.  other  Provisions.  —  We  have  States  wherein  other  and  spe- 
cial provisions  for  enforcing  the  repair  of  public  ways  or  removing 
or  punishing  obstructions  prevail  under  the  statutes.^ 

§  1282.  Statutory  Duty.  —  Our  statutes  commonly  determine 
by  what  corporation  or  person  the  construction  and  repairs  shall 
be  made.    They  are  too  numerous  and  diverse  to  justify  particu- 


1  Reg.  V.  Wilts,  5  Mod.  307,  Holt,  339 ; 
Rex  V.  Oxfordshire,  1  B.  &  Ad.  289;  Rex 
V,  Lancashire,  2  B.  &  Ad.  813;  Rex  v. 
Devonshire,  2  Nev.  &  M.  212;  Rex  v. 
Bucks,  12  East,  192.  This  part  of  the 
common  law  was  never  adopted  in  New 
Jersey.    S.  v.  Hudson,  1  Vroom,  137,  138. 

>  Reg.  V.  Wilts,  6  Mod.  307 ;  Reg.  v. 
Bucknell,  Holt,  128,  7  Mod.  55 ;  Rex  v, 
Hendon,  4  B.  &  Ad.  628 ;  Rex  v.  North- 
ampton, 2  M.  &  S.  262 ;  Rex  t;.  Stoughton, 
2  Saund.  157;  Rex  r.  Oxfordshire,  16  East, 
S23. 

*  1  Russ.  Crimes,  3d  Eng  ed.  352; 
Rex  V.  Ragley,  12  Mod.  409 ;  Rex  v.  St. 
Giles,  5  M.  &8.260. 

^  See  Reg.  v,  Bamoldswick,  12  Law 
J.  N.  8.  M.  C.  44 ;  Rex  v.  Clifton,  5  T.  R. 
498  ;  Roberts  V.  Hunt,  15  Q.  B.  17 ;  Reg. 
V.  Nether  Hallam,  3  Com.  Law,  94,  29 
Eng.  L.  &  £q.  200;  Rex  v.  Stratford- 
upon-Avon,  14  East,  348 ;  Rex  v.  Edmon- 
ton, 1  Moody  &  R.  24 ;  Rex  v.  Hayman, 
Moody  k  M.  401 ;  Reg.  v,  Bamber,  5  Q  B. 
279,  Dav.  &  M.  367 ;  Rex  v,  Ecclesfield,  I 
B.  &  Aid.  348, 1  Stark.  393  ;  Rex  v.  West 
Riding  of  Yorkshire,  4  B.  &  Aid.  623 ; 


Reg.  V.  Heage,  1  Gale  &  D.  548,  2  Q.  B. 
128,  6  Jur.  367 ;  Reg.  v.  Wilts,  Holt,  339; 
Rex  V.  Leake.  2  Nev.  &  M.  583,  5  B.  & 
Ad.  469 ;  Reg.  v.  Midville,  4  Q.  B.  240,  3 
Gale  &  D.  522. 

*  1  Russ.  Crimes,  3d  Eng.  ed.  p.  351 ; 
^.  V.  Murfreesboro,  11  Humph.  217;  C. 
V,  Hancock  Free  Bridge,  2  Gray,  58; 
Rex  V.  Ireton,  Comb.  396 ;  S.  v.  King,  3 
Ire.  41 1 ;  S  v,  Haywood,  3  Jones,  N.  C. 
399;  HiUi;.S.4Sneed,443;  S.  t7  Landaff, 
2  Fost.  N.  H.  588;  S.  v.  Whitiugham,  7 
Vt.  390. 

«  S.  V.  Chinn,  29  Tex.  497 ;  P.  v. 
Cooper,  6  Hill,  N.  Y.  516 ;  S.  v.  Madison, 
59  Me.  538 ;  S.  v.  Kittery,  5  Greeul.  254  ; 
S.  V.  London,  3  Head,  263. 

'  S.  V,  Smith,  52  Wis.  134 ;  Van  Wyck 
V.  Lent,  33  Hun,  301 ;  Morrison  r.  Howe, 
120  Mass.  565;  S.  v,  Virt,  3  lud.  447; 
Gilluly  V.  Madison,  63  Wis.  518,  53  Am. 
R.  299;  S.  V.  Castle,  44  Wis.  670;  S.  v. 
Smith,  54  Vt.  403 ;  S.  v.  Long,  81  N.  C. 
563;  James  v.  Pine  Bluff,  49  Ark.  199; 
Bergen  v.  S.  13  Vroom,  263 ;  S.  v.  Selby, 
83  N.  C.  317. 
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larization.  In  some  instances,  an  individual  and  a  corporation 
are  severally  indictable  for  the  same  neglect.^  Cases  on  the 
various  questions  are  cited  in  a  note.^ 

§  1283.  Way  whidi  Owner  of  BoU  baa  diverted.  —  It  is  laid 
down  in  one  of  the  reports  that  in  the  language  of  the  book  itself, 
'^  where  a  highway  lies  over  an  open  field,  and  the  owner  of  tlie 
field  turns  the  way  to  another  part  of  the  field  for  his  own  con- 
venience, or  encloses  the  field  for  his  own  benefit,  and  leaves  a 
sufficient  way  besides,  he  is  bouud  to  repair  and  maintain  that 
way  at  his  own  charge,  and  he  must  make  it  passable,  though  it 
was  founderous  before ;  and  if  the  way  is  not  sufficient,  any  pas- 
senger may  break  down  the  enclosure  and  go  over  the  land,  and 
justify  it  till  a  sufficient  way  is  made."  ^ 

Y.    Remaining  and  Connected  Questions, 

§  1284.  Miademeanor.  —  Obviously,  at  the  common  law,  the 
offences  of  this  chapter  are  misdemeanor,  not  felony.^ 

§  1285.  1.  The  Abatement  —  by  a  private  person,  of  the  nui- 
sance of  an  obstruction,  was  considered  in  the  preceding  volume.^ 

2.  Puniahment. — The  leading  reason  for  prosecuting  an  offence 
of  this  class  is  ordinarily  to  procure  the  repair  of  the  way,  or 
abatement  of  the  nuisance ;  and  the  court  takes  this  into  consid- 
eration in  determining  the  punishment.  In  one  case,  the  defend- 
ant indicted. for  non-repair  pleaded  guilty,  ^'but  the  court,  before 
they  would  set  a  fine,  would  be  certified  by  some  of  the  jus- 
tices of  the  peace  of  the  neighborhood  that  the  way  was  suffi- 
ciently repaired."*    If  it  is  repaired,  or  the  nuisance  removed, 


1  Ante,  §  1270  (3).  See  also,  to  this 
proposition,  C.  v.  Piper,  9  Leigh,  657;  S. 
i;  Halifax,  4  Dev.  349,  S  u.  Nicholson,  2 
Mnrph.  135;  S.  v.  Barksdale,  5  Humph. 
154;  S.  u  Commissioners,  Walk.  Mifwis. 
368;  Rex  i'.  Dixon,  12  Mod  198,  Hill  v. 
S.  4  Sneed,  443. 

^  The  cases  in  note  before  the  last ;  S. 
V.  Gorham,  37  Me.  451  ;  Follett  v.  P.  2 
Kern.  268;  Morris  Canal  and  Banking 
Co.  i;.  S  4  Zab.  62 ;  Indianapolis  v.  Mo 
Clure,  2  Ind.  147  ,  S.  v.  Hogg.  5  Ind.  515, 
Pittsburgh,  &c.  K7.  t%  C.  101  Pa.  192, 
Guilder  i*.  Dayton,  22  Minn.  366;  S.  0 
Duplin  Canal,  91  N.  C.  637 ;  Myers  v,  C 
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no  Pa  217;  Saukville  v,  S.  69  Wis.  178; 
C  V.  Boston,  &c.  Kid.  135  Mass.  550. 

*  Anonymons,  3  Salk.  182.  And  see 
ftex  V.  Devonshire,  2  Ne^.  &  M.  212; 
Kex  r.  Flecknow,  1  Bur.  461,  465;  Kex 
V  Warde,  Cro.  Car.  266;  Hedgepeth  v. 
Robertson,  18  Tex.  858. 

*■  S.  V.  Knapp,  6  Conn.  415,  16  Am.  D. 
68. 

«  Vol.  I.  §  828,  1080,  1081  ;  Dimmett 
V.  Eskridge.  6  Mnnf.  308 ;  Childs  17.  Nel:«0D, 
69  Wis.  125;  Smart  v.  C  27  Grat  950; 
Larson  r.  Furlong.  63  Wis.  323;  S.  r. 
Schilb,  47  Iowa,  611.  See  Hopkins  r. 
Crombie.  4  N  H  520.  526. 

•  Keg.  V.  Cluworth,  6  Mod.  163. 
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the  fine  may,  in  the  discretion  of  the  court,  be  merely  nominal.^ 
But  — 

3.  Jodgment  of  Abatement  —  The  judgment  may  itself  direct 
the  abatement  of  the  nuisance;^  yet  this  will  be  omitted  if  it  has 
been  already  abated.^  There  is  no  rule  making  abatement  a 
necessary  ,part  of  the  judgment  under  all  circumstances.^ 

4.  Way  diacontinaed.  —  Where  a  towu  on  being  indicted  for 
the  non-repair  of  a  way  discontinued  it,  and  made  another  in  its 
place,  this  was  held  not  to  preclude  a  trial  of  the  indictment.^ 

§  1286.  1.  Further  of  Sentence.  —  In  one  case  the  court  fined 
the  defendant  for  the  non-repair  of  a  bridge,  then,  learning  that 
it  was  still  out  of  repair,  imposed  an  additional  fine  in  the  same 
proceeding.  But  this  was  held  to  be  unauthorized.^  Tt  might 
have  delayed  sentence,  and  if  the  proper  repairs  were  not  in  due 
time  made,  imposed  a  heavy  penalty."^    Or  — 

2.  Continaance.  —  A  fresh  indictment  might  have  been  main- 
tained for  the  continuance  of  the  neglect  to  repair.^  And  in  a 
larger  sense,  indictments  are  sustainable  for  continuing  obstruc- 
tions in  a  public  way.® 

§  1287.  Quide-poete.  —  A  statute  provided  that  "  f  any  town 
shall  neglect  to  erect  or  keep  in  repair  [a]  guide-post  or  guide- 
board  at  each  intersection  of  the  highways  therein,  they  shall  for- 
feit for  each  month's  neglect  the  sum  of  one  dollar."  And  it  was 
held  that  however  many  intersections  there  may  be  in  a  town 
without  guide-posts,  only  one  penalty  is  incurred  for  the  entire 
neglect  during  a  month,  not  one  penalty  for  each  neglected  inter- 
section.^^ 


1  Kex  V.  iDcledoD,  13  East,  164 ;  Keg. 
V.  Dunraven,  W.  W.  &  D.  577.  See  Rex 
V  Hertford,  Holt,  320 ;  Rex  v.  Chedinfold, 
Can  temp.  Hardw.  159. 

<  Vol.  I.  §  1079,  Taggart  v.  C.  21  Pa 
527. 

*  Rex  o.  Tncledon,  13  East,  164. 

4  Vol  T.  §  1079  (1) ;  Rex  v.  West  Rid- 
mia;  of  Yorkshire,  7  T.  R.  467. 

*  S.  r.  Fletcher,  13  Vt.  124. 

*  Rex  V.  Machynlleth,  4  B  &  Aid.  469. 


7  Keg.  V.  Claxby,  3  Com.  Law,  223,  1 
Jar  N.  8.  710,  30  Eog.  L.  &  Eq.  358. 

s  Rex  V,  Old  Malton,  4  B.  &  Aid.  469, 
Dote ;  Rex  v  Reynell,  6  East,  31 5, 2  Smith, 
406. 

»  3  Chit.  Crim.  Law,  613,  617,  618, 
Rex  V.  West  Riding  of  Yorkshire,  7  T.  R. 
467. 

>*>  Clark  V.  LisboD,  19  N.  H.  286.  And 
see  S  V.  Mathis,  30  Tex.  506. 
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The  Fioubss  —  denote  the  section,  the  letters  (i.  and  ii.)  the  yolame. 

Th£  Italic  Limes  -~  are  directions  to  the  body  of  the  book  where,  commonly  in 
the  section-heads,  appear  the  sort  of  particulars  given  in  the  other  index-lines. 

Note.  —  This  use  of  itcUic  lines  in  connection  with  the  section-heads  renders  the  in- 
dex more  compact,  therefore  more  conyeuient,  and  the  labor  of  taming  to  the  body  of 
the  book  is  many  times  compensated  by  the  greater  help  to  the  search  thus  afforded. 


ABANDONED  GOODS, 

distinguished  from  lost,  no  larceny  of,  ii.  878  (2,  3). 
ABANDONING  CHILD,  (See  Child.) 

nature  of,  i.  883,  884;  whether  assault,  i.  884  (1) ;  assault  by,  ii.  83  (2). 

where  child  dies,  is  felonious  homicide,  ii.  635  (2). 
ABANDONMENT  OF  DEPENDENT  PERSON, 

indictable,  i.  557;  whether  assault,  ii.  20,  83  (2). 
ABANDONMENT  OF  PURPOSE,  what,  takes  away  attempt,  i.  732. 
ABATABLE  AND  INDICTABLE,  uuisanoe  as  both,  i.  1073. 
ABATABLE  NUISANCE,  (See  Privatb  Abatement.) 

General  doctrine  of,  full,  i.  1079-1082. 

further  of,  who  abate,  i  826,  829. 
ABATE  SUIT,  false  testimony  to,  perjury,  ii.  1032  (4). 
ABATED,  no  perjury  after  cause  is,  ii.  1028  (2). 
ABATEMENT,  (See  Abatable  Nuisance  —  Private  Abatement.) 

United  States  courts  ordering,  of  bridges,  i.  174. 

of  filthy  house,  i.  490  (2) ;  while  nuisance  merely  threatened,  i.  823  (2). 

plea  waiving  matter  in,  i.  997  (5). 

order  of,  on  oonviotion  for  nuisance,  i.  1079  (1). 

summary  steps,  equity,  voluntary,  agent,  i.  1079  (2-6). 
ABDUCTION,  defined,  indictable,  i.  555. 
ABETTING,  (See  Accessort.) 

how  commit  riot  by,  ii.  1153  (2). 
ABETTING  IN  RAPE,  doctrine  of,  ii.  1185. 
ABETTOR  AT  PACT, 

is  principal  of  second  degree,  formerly  accessory,  i.  648  (4). 
ABETTORS   OF  RIOTERS,  how  regarded,  ii.  1146. 
ABILITY.  (See  Present  Ability.) 

ABORTION,  unintended  homicide  in,  i.  328. 

crime,  and  limits  of,  i.  509;  what  adaptation  of  means  in,  L  741;  nature 
of  thing  administered  in,  i.  769  (4). 
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ABORTION  —  continued. 

child  bom  alive  through,  subject  of  murder,  ii.  683  (2) ;  killing  by,  as 
murder,  ii.  633  (2,  3),  641,  657,  691  (3). 
"ABOUT  TO," 

not  adequate  in  false  pretence,  ii.  420  (2) ;  to  receive  money,  iL  425  (2). 
ABROAD,  (See  Foreign  Country.) 

injuries  to  subjects,  to  foreigners,  i.  121. 

whether  States  have  jurisdiction  over  citizens  while,  i.  152,  153. 
ABSCONDING  WITH  PROPERTY,  embezzlement  by,  ii.  373. 
ABSENCE  OF  COURT, 

Contempts  by  parties  and  persons  served  with  process  tn,  full,  ii.  256;  h^  per- 
sons not  parties^  full,  ii.  257-262. 
ABSENTEE  ACT,  wife's  liability  under,  i.  365  (2). 
ABSTRACT  DOCTRINE,  judges  not  lay  down,  to  juries,  i.  379  (2). 
ABUSE,  of  family,  when  not  indictable,  i.  538  (3). 
ABUSING  CHILDREN.  (See  Carnal  Abusk  —  Rape.J 

ABUSING  JUDGE,  out  of  court,  as  contempt,  ii.  258  (2). 
ABUSIVE  WORDS,  whether  indicUble,  i.  538  (3). 
ACCEPT  OFFICE,  crime  of  refusal  to,  i'.  458. 
ACCEPTANCE,  (See  Own  Acckptanck.) 

of  pardon,  whether  essential,  i.  907  (1,  3,  4). 

forgery  may  be  of  an,  ii.  529 ;  uttering,  as  of  one  not  real  acceptor,  ii. 
588. 
ACCEPTING  CHALLENGE  TO  DUEL, 

what,  and  distinguished  from  duelling,  ii.  314,  315. 
ACCESSIBLE,  way,  to  be  public,  ii.  1268  (1). 
ACCESSORIAL,  how  far  compounding  is,  i.  710  (3). 
ACCESSORIAL  OFFENCES, 

Prison  breach y  rescue^  and  escape  us,  full,  ii.  1068,  1069,  1087. 
ACCESSORIAL  AND  SUBSTANTIVE, 

how  far  prison  breach,  rescue,  and  escape  are  both,  ii.  1066. 
ACCESSORY,  ACCESSORIES,      (See  Compounding  —  Principal  and.) 

General  doctrine  of  they  full,  i.  662-671. 

when  crime  is  out  of  the  State,  i.  Ill  et  seq. 

effect  of  magnitude  of  crime  on  offence  of,  i.  226. 

to  one  arson,  by  instigating  another,  i.  329  (2). 

whether  resisting  arrest  makes  one,  i.  465  (2). 

term,  applicable  only  to  felony,  i.  617  a, 

one  is,  who  entices  another  to  a  place  to  be  murdered,  i.  635  (3). 

principal  of  second  degree  was  formerly,  i.  648  (4). 

how  distinguished,  from  principal,  i.  649-654. 

one  who  makes  part  of  a  forgery,  not,  i.  650  (2). 

offence  of,  is  felony,  i.  673  (2),  700  a. 

to  one  person,  proof  of  more,  i.  792 ;  no  conviction  as,  on  indictment  as 
principal,  i.  803  (2). 

non-official  person  as,  in  extortion,  ii.  406. 

the,  in  felonious  homicide,  ii.  744  (2). 
ACCESSORY  TO   ACCESSORY, 

before  the  fact,  i.  677  ;  accessory  after  to  accessory  before,  i>  398  (!)« 
ii.  1140  (5),  note. 
ACCESSORY  AFTER  FACT,  (See  Procurer.) 
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ACCESSORY  AFTER  FACT-- continued. 

In  felony,  full,  i.  692-700  a ;  the  like  in  treason,  full,  i.  701-704;  (he  like  in 
misdemeanor^  full,  i.  706-708. 

wife  not,  by  harboriDg  husband,  i.  365  (1). 

whether,  by  obstructing  arrest,  i.  465  (2). 

who  is,  i.  604  (7);  joining  in  offence  already  committed,  i.  642  (2). 
ACCESSORY  BEFORE  AND  AFTER, 

one  may  be  both,  by  separate  acts,  i.  664  (2). 
ACCESSORY  BEFORE  FACT,  (See  Procurer. ) 

In  felony,  full,  i.  672-680 ;  the  like  in  treason,  full,  i.  681-684 ;  the  like  in 
misdemeanor,  full,  i.  685-689. 

to  felony  abroad,  i.  111. 

who  is,  i.  604  (6)  ;  one  is,  who  in  absence  commits  felony  by  agent,  i.  651 ; 
not,  in  high  treason,  i.  682  (1) ;  counselling,  so  causing  another  to  com- 
mit felony,  makes  one,  i.  772  (2). 
ACCESSORY   TO  ONE  PERSON,  conviction  of,  proof  as  to  more,  i.  792. 
ACCESSORY  A  PRINCIPAL,  effect  of  sUtutes  making,  i.  670  (1). 
ACCESSORY  AND  PRINCIPAL, 

one  may  be  both,  by  separate  acts,  i.  664  (1). 

in  false  pretences,  ii.  485  (2)  ;  distinction  of,  in  forgery,  li.  609  (2). 
ACCIDENT,  (See  Carelessnrss  —  Mibadvemturk  —  Neglect  — 

Unintended  Result.) 

preventing  forfeiture  in  rem,  i.  824  (3). 
ACCIDENTAL  BURNING,  in  arson,  ii.  14-16. 
ACCIDENTAL  FELONY,  after  breach  and  entry,  i.  736  (2). 
ACCOMPLISHED  FRAUD,  (See  Fraud.) 

Whaty  added  to  false  pretence,  constitutes  the,  full,  ii.  460>475. 
ACCOUNT,  ACCOUNTS,  (See  Books  of  Account.) 

neglect  to,  embezzlement  by,  ii.  373. 

false,  as  evidence  of  embezzlement,  ii.  376  (1,  3). 

false  pretence  by  false,  ii.  442  (1). 

when  not  perjury  falsely  to  swear  to,  ii.  1027  (2). 
ACCOUNT-BOOKS,  forgery  of,  ii.  586. 

•*  ACCOUNTABLE  RECEIPT,"  what,  in  statutory  forgery,  ii.  564  (2). 
ACCOUNTANT,  whether,  servant  for  embezzlement,  ii.  334. 
ACCUSATION  OF  CRIME,  extorting  money  by  threat  of,  ii.  1201  (4-6). 
ACQUIRING  AND  RETAINING  I^ROPERTY, 

Offences  against  the  right  of,  full,  i.  565-590. 
ACQUITTAL,  (See  New  Trial.) 

on  erroneous  indictment,  no  bar  to  a  second  prosecution,  i.  1021  (2). 
ACQUITTAL  THROUGH  FRAUD, 

whether  State  have  new  trial  after,  how  as  jeopardv,  i.  1009. 
ACQUITTAL  OF  ONE,  jointly  indicted,  effect  on  other,  i.  800. 
ACQUITTANCE,  (See  Receipt.) 

forgery  may  be  of  an,  ii.  529. 

what,  in  statutory  forgery,  ii.  565. 

statutory,  larceny  of,  ii.  785  (1). 
ACQUITTANCE  OF  BOND,  whether  forgery  to  obliterate,  ii.  578  (1). 
ACT,  (See  Criminal  Act  —  Having  —  Intent  —  Overt  Act  — 

Same  Act.) 

Magnitude  of  the  evil,  required  in  crime,  full,  i.  223-227. 
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A  CT  —  continued. 

The,  which  combining  with  etnl  intent  eon$titute$  crime ^  full,  i.  (c.  30-41), 
430-597 a;  namely,  in  general,  430-442;  how  subject  divided^  443-449; 
violative  of  protection  to  goverttment,  450-480;  relationg  of  government  with 
other  governments,  481-485;  protection  to  public  revenue,  486-488;  to  pub- 
lic health,  489*494;  to  religion,  public  morals,  and  education,  495-506;  to 
population  and  wealth  of  country,  508a-529;  to  the  public  convenience  and 
safety,  530-532 a;  to  the  pubUc  order  and  tranquillity,  583-542;  to  indi- 
viduals, 543-593 ;  to  the  lower  animals,  594-597  a. 

Specially  of  the,  in  attempt,  full,  i.  737-769  ;  namely,  general  view  of  the, 
737-754;  as  affected  by  special  terms  of  statute  or  indictment,  755-758; 
magnitude  of  the,  and  nearness  to  consummation  of  substantive  offence, 
759-764. 

Further  of  the  kind  of  full,  i.  765, 766 ;  solicitations,  fall,  i.  767-768  d  ;  further 
of  adaptation  of  means  to  end,  fall,  i.  769. 

The,  in  contempt  of  court,  full,  ii.  250-263;  namely,  in  general,  250,  251 ; 
in  presence  of  court,  252-253  a ,  by  officers  not  in  presence,  254,  255;  in 
absence  of  court  by  parties  and  the  like,  256;  in  absence  of  court  by  other 
persons,  257-262;  against  justices  ofpeacCy  263. 

The,  of  embezzlement,  full,  ii.  872-378, 

The,  which  constitutes  forcible  entry  or  detainer,  fall,  ii.  504-513. 

The,  by  which  forgery  is  committed^  full,  ii.  572-595;  namely,  in  general, 
572;  altering  genuine  instrument,  573-578;  executing  instrument  as  agent, 
579-583  a ;  making  false  writing  in  own  name,  584-586;  different  persons  of 
one  name  or  address,  587,  588;  procuring  one  by  stratagem  to  execute  icAol 
he  does  not  mean,  589-591 ;  similitude,  592-595. 

required  in  every  oommon-law  crime,  i.  204. 

essential  to  crime,  i.  204  (1) ;  must  concur  with  the  intent,  i.  204r-208, 
287;  whether  in  point  of  time,  i.  207,  642. 

may  be  less  aa  intent  Is  greater,  i.  226,  227,  760,  768,  768  a. 

producing  unintended  result,  i.  323-336,  397;  resulting  in  unintended 
good,  i.  325 ;  measured  by  result,  i.  327. 

conspiracy  deemed  an,  i.  592  (1). 

what,  required  of  accessory  before,  i.  675  (2). 

nature  of  the,  in  attempt,  i.  729  (2,  3). 

whether  one,  may  produce  many  offences,  i.  778,  782,  798. 

what,  in  embracery,  ii.  389  (1);  essential  to  libel,  ii.  926  (1). 
ACT  OF  CONGRESS, 

whether  State  court  administer,  ii.  1022;  perjury  on  oath  before  State 
officer  under,  ii.  1023. 
ACT  ENCOURAGING,  a  crime  being  committed,  i.  633. 
ACT  AND  EVIL  INTENT, 

No  crime  without,  combined,  full,  i.  204-208  a,  430. 

The  combinations  of,  in  attempt,  full,  i.  770,  771. 

What    combination    of,    distinguishes    murder  from    manslatightery    full, 
ii.  694-696. 
ACT  OF  MISCHIEF, 

The,  in  malicious  mischief,  full,  ii.  992-995. 
ACT  OF  MURDER, 

The,  viewed  separately  from  intent,  full,  ii.  679-693. 
ACT  OF  RECEIVING,  what  the,  in  receiving  stolen  goods,  ii.  1130. 
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ACT  OF  RIOT,  (See  Riot.) 

Nature  of  the,  fuU,  il  1147-1151. 
ACTING  TOGETHER,  all,  in  misdemeanor,  principala,  i.  656  (2). 
ACTION,  when  private,  for  public  wrong,  i.  235  (1,  2),  2Sl  (1),  238. 
ACTIONABLE  AND  INDICTABLE,  nuisance  as  both,  i.  1074  (1). 
ACTIONABLE  WORDS,  not  all,  indictable,  ii.  946  (8). 
ACTOR,  (See  Principal  Actor.) 

conspiracy  to  hiss,  ii.  216  (4);  hissing  and  hooting  an,  ii.  303,  note. 
ACTS  OF  PARLIAMENT.  (See  Statdtk.) 

ACTUAL  VIOLENCE,  in  robbery,  explained,  ii.  1167, 1168. 
ADAPTABILITY, 

rule  for  the,  in  attempt,  i.  754,  769;  in  forgery,  ii.  695. 
ADAPTATION  OF  MEANS,  (See  Means.) 

to  end,  what  in  attempt,  i.  788>-758,  769;  in  assault,  ii.  32. 
ADDING  NAME,  to  valid  check,  forgery,  ii.  576  (5). 
ADDRESS  OF  PARTY, 

forgery  by  wrong,  ii.  588;  when  forgery  to  falsely  add  an,  ii.  576  (3). 
ADDRESSING   CROWD,  obstructing  street  by,  ii.  1275  (1). 
ADHERING  TO  ENEMIES,  (See  Treason.) 

The  English  treason  of,  full,  ii,  1212;  wUh  us,  ii.  1227, 1232-1234,  1254. 
ADHERING  TO  REBELLION,  as  treason,  ii.  1227  (1),  note. 
ADHERING  TO  SOIL, 

whether  larceny  of  things,  ii.  763-766,  782  a  (2)-784. 
ADJOURNMENT,  contempt  of  court  during  an,  ii.  253  a, 
ADJUDGED  CASES,  (See  Authority  — Decisions.) 

how  considered,  i.  377-379;  on  constitutional  questions,  how,  i.  1012  (2). 
ADJUDGED  LAW,  prevails  over  contrary  dicta,  i.  215. 
ADMINISTERING,  unwholesome  things,  when  indictable,  i.  491  (I,  2). 
ADMINISTERING  OATH,  form  of,  ii.  1018  (6). 
ADMINISTERING  POISON,  (See  Poison.) 

attempts  by,  i.  741,  note,  756,  758  (3). 
ADMIRALTY,  power  of,  over  goods  stolen  on  sea  and  carried  to  land,  i.  141. 
ADMIRALTY  JURISDICTION,  under  our  Constitution,  i.  173. 
ADMIRALTY  OFFENCES,  against  United  States,  i.  201,  note. 
ADMISSION  OF  AUTHORITY, 

by  principal,  how  affects  agent's  prior  forgery,  ii.  579  (3). 
ADULT  PUPIL,  whether  teacher  chastise,  i.  886  (4). 
ADULTERATED  MILE,  mistake  of  fact  in  selling,  i.  303  a,  note,  par.  3. 
ADULTERER,  caught  vrith  wife,  killing,  ii.  708. 

attacked  by  husband,  rights  of,  ii.  708  (4). 

when,  commits  larceny  of  husband's  goods  received  from  wife,  ii.  873,  874. 
ADULTEROUS  WIFE,  consent  of,  to  admit  burglar,  ii.  119,  note. 
ADULTERY,  (See  Fornication.) 

when  crime,  or  not,  with  us,  i.  38 ;  under  ecclesiastical  law,  i.  38 ;  com- 
mon law,  i.  38,  39,  501;  consent  to,  i.  261  (2). 

by  woman  marrying  when  husband  supposed  dead,  i.  303  a,  note,  par.  18. 

when  inciting  one  to,  an  indictable  attempt,  i.  767  (2),  768  (2). 

on  indictment  for,  conviction  of  fornication,  i.  795. 

conviction  of,  not  disqualifies  witness,  i.  974. 

breaking  and  entering  to  commit,  where  it  is  not  felony,  is  not  burglary, 
ii.  110  (1). 
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ADULTERY  —  continued. 

whether  conspiracy  to  commit,  indictable,  ii.  184  (2). 

killing  wife  caught  in,  ii.  708. 
ADVANTAGE  TO  SELF, 

whether  the  purpose  in  larceny  must  be  an,  ii.  843  (1). 
ADVANTAGEOUS  TO  STATE, 

though  false  testimony  is,  still  it  is  perjury,  ii.  1031,  note. 
ADVANTAGES  AT   TRIAL,  of  misdemeanor,  i.  804  (3i,  805-807. 
ADVERSE   POSSESSION,  (See  PosbEssioN.) 

conveyances  of  land  in,  i.  641  (2),  ii.  137-140. 
ADVERTISING   FOR  INFORMATION,  is  not  libel,  ii.  914  (2) 
ADVERTISING  LETTERS,  postmaster's  civil  liabUity  as  to.  i.  237  (I),  note. 
ADVISING  PARDON, 

practice  of  the  judges,  and  for  what  causes,  i.  023  (2). 
ADVISING  TO  SUICIDE, 

what  guilt  incurred  by,  i.  652,  ii.  1187  (4,  5). 
ADVOCATE,  (See  Coukse..  —  Lawyer.) 

duty  of,  as  to  defending  criminals,  i.  376  (4),  note,  par.  12. 
AFFIDAVIT,  AFFIDAVITS,  (See  Pkkjury.) 

false,  indictable,  i.  468  (4);  forgery  of,  ii.  529. 

of  matter  in  aggravation  or  mitigation,  i.  950. 

of  attainted  parties  in  own  cause,  i.  973. 

signature  to,  not  essential  in  perjury,  ii.  1018  (9). 

perjury  in,  ii.  1024  (2);  where  not  required,  no  perjury,  ii.  1027  (2). 

perjury  in,  for  search-warrant,  ii.  1089  (1). 

false  swearing  to,  through  mistake  of  contents,  not  perjury,  ii.  1047  (2). 

falM  and  sworn  to,  not  used,  is  attempt,  ii.  1055  (2). 
AFFIRMATION,  (See  False  Affirmation.) 

what,  and  forms  of,  ii.  1018  (4). 
AFFRAY,  (See  Duelling  —  Fiobtino  —  Prizr-fight.) 

Law  of,  full,  i.  535  (1),  ii.  1-7. 

all  who  countenance  by  their  presence  an,  indictable,  i.  658  (4). 

suppressing,  and  how,  i.  849  (5),  ii.  653-655. 

whether,  includes  assault,  ii.  56. 

lefts  than  and  related  to  riot,  ii.  1150. 
"  AFORETHOUGHT," 

effect  of,  in  "  malice  aforethought,"  i.  429  (2),  ii.  677  (1). 
AFTER  FACT,  (See  Acckssory— Fact.) 

One  assisting  another  in  crime,  full,  i.   690-708;    namely,  as  to  felony^ 
602-700 a;  frea^on,  701-704;  misdemeanor,  70o-70S. 
"AGAINST  HER  WILL," 

compared  with  «  where  she  did  not  consent,"  in  rape,  ii.  1114, 1115. 
AGE, 

The,  for  crime,  full.  i.  367-373. 

mistaking,  in  seduction,  i.  327,  note. 

required  in  the  man  for  rape,  ii.  1117. 
AGENT,  (See  Clerk  — Embkzzlemknt  — Employee  — False  Pbe- 

TBXCE8  —  Innocent  Agent  —  Principal  and  —  Servant.) 
Forgery  in  executing  writing  as,  full,  ii.  579-583  a. 
crime  hy,  in  foreign  country,  i.  110,  note, 
of  foreign  government,  committing  hostile  acts,  i.  132, 133, 153. 
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AGENT  —  continued. 

criminal  liability  from  carelessly  selecting,  i.  218. 

principalis  command  not  justify  crime  of,  1.  355  (1). 

act  done  by,  same  as  iu  pei*son,  i.  564  (2),  631,  673  (2). 

committing  crime  by,  i.  029  (1),  631;  when  absent,  i.  651. 

selling  liquor,  i.  658  (3) ;  becoming  accessory  by,  i.  677. 

committing  offence  for  principal,  indictable,  i.  688  (2),  892  (2). 

in  fault,  while  owner  not,  not  prevent  forfeiture,  i.  824  (3). 

who  is,  to  accept  pardon,  i.  907  (1). 

who  the,  for  embezzlement,  ii.  330,  332,  333,  346  (3),  341  (2),  342,  347- 
318  a,  364. 

false  pretence  by  or  to,  same  a^  principal,  ii.  472  (3),  473. 

to  receive  money  on  check,  ii.  474. 

asportation  in  larceny  by,  ii.  797  (6). 

consent  by,  to  the  taking  in  larceny,  ii.  822. 

receiving  stolen  goods  may  be  by,  ii.  1139  (2). 
AGENT  TO  EXCHANGE  PRISONERS,  bribery  of,  ii.  86  (4). 
AGENT  DE  FACTO,  whether,  commit  embezzlement,  ii.  330,  340  (3). 
AGENT   OF   HUSBAND,  killing  wife  or  paramour  in  adultery,  ii.  708  (2). 
AGENT   AND  PRINCIPAL,  correlatives,  not  one  without  other,  ii.  333. 
AGGR.WATE  DAMAGES,  false  testimony  to,  perjury,  ii.  1038  (1). 
AGGRAVATE   PUNISHMENT,  false  testimony  to,  perjury,  ii.  1038  (1). 
AGGRAVATED   ASSAULTS,  what  are,  i.  548  (2). 
AGGRAVATED  LARCENIES,  concerning,  i.  566  (2-5). 
AGGRAVATION,   AGGRAVATIONS. 

0/ assault,  full,  ii.  42-51. 

of  affray,  ii.  5;  of  conspiracy,  ii.  203. 

kidnapping  is  an,  of  false  imprisonment,  ii.  750  (3). 
AGGRAVATION   AND  MITIGATION,  matter  in,  at  sentence,  i.  948-950. 
AGGRAVATIONS  OF  CRIMES,  concerning  the,  i.  600,  601. 
AGGRESSOR, 

Circumstances  wherein  one  may  take  life  of,  full,  i.  849-859. 

caution  as  to  taking  life  of,  1.  816. 
AGIST,  larceny  of  animal  taken  to,  ii.  869. 
AGREED  END,  yot  plan  departed  from,  what  liability,  i.  638. 
AGREEING  TOGETHER, 

meaning  of,  in  definition  of  conspiracy,  ii.  172  (3). 
AGREEMENT,  (See  Contract.) 

enforcing,  to  pay  private  damage  for  public  wrong,  i.  714  (2). 

essential  dement  in  duel,  ii.  313  (2). 

obtaining,  not  sufficient  in  extortion,  ii.  401. 
AGREEMENT  FOR   LEASE, 

one  in  possession  under,  whether  commit  arson,  ii.  13  (1). 
AGREEMENT  FOR  PARTNERSHIP, 

not  prevents  one  being  other's  agent,  ii.  845  (2). 
AID   AND  ABET.  (See  Acckssory  —  Combination  —  Conspiracy.) 

AID   GOVERNMENT,  duty  to,  i.  457  (1). 
AIDERS  IN  CONSPIRACY,  how  regarded,  ii.  185  (1),  190. 
AIDERS  IN  CRIME,  suffer  each  the  full  penalty,  i.  954,  955. 
AIDING  ESCAPE,  what  the  offence  of,  ii.  1102, 
AIR,  in  and  around  public  way,  foul,  ii.  1273  (4). 
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ALABAMA  STATUTE,  creating  degrees  io  murder,  ii.  728  (5). 
ALE-HOUSE,  (See  Intoxicatikg  Liquor.) 

whether  indictable,  i.  504  (2),  505  (1,  2),  1113-1117. 
ALEXANDRIA,  retrocession  of,  to  Virginia,  i.  203,  note. 
ALIEN,  condition  against  attempt  to,  void,  i.  823  (2). 

felony  to  take  the  life  of,  ii.  630. 
ALIEN   ENEMY,  killing,  murder  or  not,  i.  134. 
ALIVE,  child  must  be  bom  and,  to  be  subject  of  murder,  ii.  632  (2). 
ALLEGATION,  (See  Indictment.) 

how,  as  to  knowledge  of  fact,  i.  302  (4). 

necessity  varying  form  of  the,  i.  354  (3) 

effect  of  inadequate,  on  liability  of  officer,  L  463,  Dote,  par.  3. 

no  conviction  for  what  is  not  in,  i.  794  j  or  without,  i.  803,  809. 

rule  as  to  sufficiency  of,  ii.  202. 
ALLEGIANCE,  right  to  change,  calling  home,  i.  512  (2). 

citizen  owes,  both  to  State  and  United  States,  i.  988. 

treason  an  offence  only  against,  and  what,  ii.  1235. 
•<  ALTER  ''   BRAND,  what,  in  maUcious  mischief,  ii.  995  (2). 
ALTER  OR  REPAIR, 

ordinance  forbidding  to,  wooden  building,  effectual,  i.  1151  (3). 
ALTERATION,  what,  suffices  in  forgery,  ii.  573  (1). 
ALTERING,  is  forgery,  ii.  523,  note. 

forgery  by,  books  of  account,  ii.  586. 
ALTERING  ENTRY,  as  evidence  of  embezzlement,  ii.  378  (1). 
ALTERING   GENUINE  INSTRUMENT, 

Forgery  by,  full,  ii.  573-578. 
ALTERING   INSTRUMENT, 

before  pxecution,  as  forgery,  i.  584,  ii.  589,  691. 
ALTERING   OWN    WRITING,  forgery  by,  ii.  585  (3). 
ALTERNATIVE   CLAUSES  OP   STATUTE, 

how  indictment  and  conviction  on,  i.  799  (4). 
AMBASSADOR.  (See  Embassador.) 

AMBIGUOUS   LANGUAGE,  in  libel,  how  interpret,  ii.  924  (2),  925. 
♦»  AMEN,"  permissible,  or  not,  in  meeting,  ii.  309  (6). 
AMENDMENT,  how,  of  Constitution,  i.  1012  (2). 

perjury  may  be  in  what  requires,  ii.  1028  (3). 
AMENDS,  (See  Compounding.) 

effect  of  making,  on  punishment,  i.  713  (2),  714  (1). 

no  compounding  under  guise  of,  i.  714  (1). 
AMERICAN  STATUTES,  of  embezzlement,  concerning,  ii.  824. 
AMERICAN  STATUTES  OF   FORGERY, 

Concerning,  full,  ii.  548,  550-558. 
AMERICAN   STATUTES  OF  PERJURY, 

State  and  National,  full,  ii.  1051-1053  c. 
AMNESTY,  what,  and  distinguished  from  pardon,  i.  898  (3). 

bv  whom  granted,  i.  898  (3),  900;  authorities  concerning,  i.  904,  note- 
AMNESTY   STATUTE, 

not  requires  acceptance,  i.  907  (3);  interpretation  of,  i.  908  (2). 
AMPUTATION,  made  necessary  by  wound,  causing  death,  ii.  638  (4). 
ANALOGOUS  TO   CONTEMPT^  crimes  which  are,  ii.  264. 
ANALOGOUS  TO  EXTORTION,  offences  which  are,  ii.  392  (4,  5),  wT- 
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"  AXD,"  effect  of  word,  in  statute,  i.  941. 
ANGER,  not  uecessai7  in  common  scold,  i.  1103  (1). 

ANIMAL,  AN IM ALS,  (See  Cattle  —  Dangerous  —  Domestic  — 

Wild.) 

What  protection  to  the  lower ^  from  the  criminal  law,  full,  i.  594-597  a, 

statutes  for  protection  of,  i.  516  (2). 

neglect  to  restrain  vicious,  when  felonious  homicide,  ii.  635  (2). 

larceny  may  be  of  what,  ii.  771-779;  taken  to  keep  and  feed,  ii.  869. 

whether  a  fowl  is  an,  ii.  1192. 
ANIMO   FURANDI,  (See  LucRi  Causa.) 

in  larceny,  ii.  842. 
ANOTHER  DAY   THAN   SUNDAY,  effect  of  observing,  ii.  969. 
ANOTHER  PERSON,  bringing  suit  in  name  of,  when  contempt,  ii.  253. 
ANOTHER   WAY,  opening,  not  justifies  obstruction,  ii.  1^72  (3). 
ANOTHER'S,  thing  taken  in  larceny  must  be,  ii.  789  (1). 
ANTAGONISMS  OF   EVIL,  good  resulting  from  the,  i.  250-252. 
ANTEDATING  OWN   DEED,  when,  is  forgery,  ii.  584,  585. 
"  ANYTHING   OF  VALUE,**  what,  in  statutory  larceny,  ii.  782  a  (2). 
APES,  no  larceny  of  reclaimed,  ii.  773  (2). 
APOSTASY,  old  offence  of,  not  with  us,  i.  497  (2). 
APPARENT  ADAPTATION, 

Not  real,  of  means  to  end,  in  attempt  ^  full,  i.  738  758,  769. 
APPEAL,  (See  Former  Jeopardy.) 

whether  State  can,  i.  1024;  prosecutor,  i.  1024-1027;  defendant  when 
judge  wrongfully  discharges  jury,  i.  1041. 

old  prosecution  by,  concerning,  ii.  1001  (1),  note,  par.  4. 
APPEAL  FROM  JURY,  pardon  not  an,  i.  924  (1). 
APPEARANCES,  necessity  and  consequences  of  acting  from,  i.  303  (2,  3). 

right  to  act  from,  in  self-defence,  i.  874  (1). 
APPEARING  TO   UNITE,  in  couspiracy,  effect  of,  ii.  190. 
APPETITE,  legal  duty  to  control,  i.  387  (3). 
APPLAUSE   AND   HISSES, 

when  permissible,  or  not,  in  meeting,  ii.  309  (6). 
APPLES   ON   TREE,  no  larceny  of,  li.  763  (2). 
APPOINTING   POWER,  to  office,  bribery  of,  ii.  86  (3). 

immaterial,  as  to  whether  one  is  servant  for  embezzlement,  ii.  340  (1). 
APPOINTMENT,  forgery  of  certificate  to  procure,  ii.  534  (1). 
APPOINTMENT  TO  OFFICE, 

conspiracy  to  procure  corrupt,  ii.  223. 
APPRECIATE,  chastisement  of  child  too  young  to,  ii.  663  (3). 
APPREHENDED   DANGER,  the,  in  riot,  ii.  1147  (I). 
APPREHENDED   VIOLENCE,  in  robbery,  explained,  ii.  1169-1173. 
APPREHENSION,  creating,  in  forcible  entry  and  detainer,  ii.  505  (4). 
APPREHENSION   OF  HARM, 

without  overt  act,  not  justify  taking  life,  i.  872. 
APPRENTICE,  (See  Master  —  Master  and  Servant  —  Servant.) 

wife  responsible  or  not  for  neglect  of,  i.  364  (3). 

injuring,  by  neglect,  i.  557;  or  causing  death,  ii.  660  (1). 

enticing  away,  kidnapping,  i.  582  (2). 

whether  master  chastise,  i.  887  (2,  4). 

whether,  is  servant  for  embezzlement,  ii.  349  (6). 
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APPRENTICESHIP,  English  laws  of,  how  with  us,  i.  508. 
APPROBATION,  of  crime  wliile  being  committed,  effect  of,  i.  633. 
APTITUDE,  forgery  must  have,  for  cheat,  ii.  524  (2). 
ARBITRATION,  whether  and  when  perjury  in  cause  in,  ii.  1026  (6). 
AREA  GATE,  breaking  and  entering,  in  burglary,  ii.  96  (2). 
ARGUMENT, 

not  blasphemy  to  attack  religion  by,  without  malice,  ii.  78  a,  82  (1). 
ARMED,  (See  Loaded  Arms.) 

going  about,  when  indictable,  i.  540  (2). 
ARMS  OF  SEA,  (See  Harbor  — Territorial  Limits.) 

what  territorial  jurisdiction  over,  i.  105. 

when,  within  comity,  i.  146. 
ARMY   AND  NAVY,  foreign  friendly,  in  our  country,  i.  130. 
ARREST,  (See  Illegal  — Officer  — Sheriff— Unlawful.) 

on  high  seas,  on  foreign  soil,  i.  120,  135. 

of  embassador,  &c.,  punishable,  i.  126,  127. 

duty  to  keep  prisoner  after,  i.  210  (3). 

of  peraon  as  drunk  when  not  i.  303  a,  note,  par.  5. 

obstructing  or  resisting,  whether  makes  accessory,  i.  465  (2,  3). 

declining  to  assist  in,  indictable,  i.  469  (2). 

one  resisting,  for  joint  offence,  i.  634  (4),  637  (3). 

homicides  and  Attempts  in  resisting,  i.  736  (4). 

what  right  to,  in  castle,  i.  85d. 

how  one  may  oppose  unlawful,  i.  868  (2). 

without  physical  touch,  ii.  26  (1). 

force  in  lawful,  not  assault,  ii.  37  (2) ;  resisting  lawful,  is,  11  39;  of  one 
obstructing  officer,  ii.  248. 

getting  money  by,  on  forged  warrant,  ii.  393  (2). 

forgery  may  be  of  warrant  for,  ii.  530  (1). 

homicide  perpetrated  in  making,  ii.  646-655. 

perjury  by  false  oath  to  procure  an,  ii.  1024  (2). 
ARREST   IN  CIVIL  SUIT,  killing  to  effect,  and  prevent  escape,  ii.  651. 
ARRP:ST   of  EXEMPT  PER^^ON, 

in  presence  of  court,  a  contempt,  ii.  252  (2). 
ARREST  OF  JUDGMENT,  (See  Erroneous  Sentence  — Formes 

Jeopardy.) 

effect  of,  on  new  proceedings,  i.  998-1000. 

on  prayer  of  State,  as  affecting  jeopardy,  i.  1022. 
ARREST   BY  PRIVATE  PERSON,  escape  suffered  after,  ii.  1101. 
ARREST  WITHOUT   WARRANT, 

not  making  complaint  after,  ii.  1011  (2). 
ARRESTED,  conspiracy  to  cause  one  to  be,  ii.  216  (2). 
ARRESTING,  killing  one  who  is,  ii.  652. 
ARRESTS   AND  SUPPRESSING  DISTURBANCES, 

Homicides  in,  full,  ii.  647-655. 
ARSENALS,  jurisdiction  of  Congress  over,  within  States,  i.  159. 
ARSON,  (See  Burn  —  Dwkllino-housb  —  Fire  —  House.) 

And  other  criminal  burnings,  full,  ii.  8-21;  namely,  what  the  humingtlO; 
what  the  house,  11;  ownership  or  occupancy  of  house^  12,  13;  the  means 

'  and  intent  of  the  burning,  14-16;  statutory  burnings,  17 ;  degree  of  crime, 
attempty  terror-creating  burnings,  18-21. 
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ARSON  —  continued. 

minutest  wasting  of  wood  suffices  in,  i.  224  (2). 

committed  by  setting  fire  to  out-house,  and  it  communicates,  i.  318  (3). 

of  house  not  meant,  i.  329  (2). 
•     no  degrees  in;  unintended,  intent  must  be  felonious,  i.  334  (2,  3). 

distinguished  from  homicide,  when  burning  not  meant,  i.  334  (3). 

unintended,  in  attempt  to  steal  rum,  i.  336. 

very  young  children  hung  for,  i.  371. 

not  of  one's  own  property,  i.  514,  ii.  12. 

defined,  indictable,  i.  560;  extended  by  statutes,  i.  564  (3). 

offence  not  against  habitation,  lessee  burning,  i.  577  (3). 

attempts  to  commit,  i.  765  (3)  ;  resulting  in  homicide,  i.  781  (2). 

includes  homicide,  conviction  of,  bars  murder,  i.  1058  (1). 
ARSON  AND  MURDER,  committed  in  one  transaction,  i.  781  (2). 
ARTICLES  OF   PEACE,  pei-jury  in,  ii.  1024  (2). 
ARTICLES  OF  WAR,  concerning  the,  i.  50. 
ARTIFICE,  employing,  to  detect  wrong-doer,  i.  262,  263. 
ASPORTATION,  (See  Compound  Larceny  —  Lahcent.) 

The,  in  larceny,  full,  ii.  794-798. 

when  change  of  rule  of,  in  larceny,  is  ex  post  facto,  i.  281  a. 

the,  in  larceny  from  person,  ii.  899;  in  robbery,  ii.  1161. 
ASSASSINATION,  solicitation  to,  as  attempt,  i.  768  a  (2). 
ASSAULT,  (See  Assault  and  Battery  —  Exposure  to  Weather 

—  False  Imprisonment.) 

The  law  of,  full,  ii.  22-62;  namely,  the  force  as  being  physical,  25-29 ;  as 
being  put  in  motion,  30,  31;  the  peril  or  fear  it  creates,  32-34;  effect  of 
consenting  to  the  force,  35,  36 ;  the  force  as  being  uidawfvl,  37-41  a ; 
aggravcUions,  42-54  ;  misdemeanor,  connected  with  other  crimes,  intent, 
attempt,  Sfc,  55-62. 

when  inflicted  at  request  of  person  injured,  i.  260  (3). 

distinguished  from  rape,  as  to  efEect  of  consent,  i.  261  (2). 

through  mistake  of  fact,  i.  301  (4). 

on  foreign  ministers  not  known  to  be  such,  i.  334  (4). 

with  intent  to  murder,  how  drunkenness  excuses,  i.  413  and  note. 

whether  corporation  can  commit,  i.  422  (3). 

without  fear,  in  robbery,  i.  438  (2). 

on  officer  de  facto,  i.  464  (5). 

aggravated,  if  committed  oa  official  persons,  i.  470  (2). 

defined,  indictable,  included  in  battery,  i.  548  (1),  ii.  23;  aggravated, 
i.  548  (2)  ;  by  noise,  i.  549 ;  as  breach  of  peace,  i.  550 ;  with  intent  to 
murder,  to  rob,  &c.,  i.  553. 

one  of  two  who  join  in,  committing  mayhem,  i.  635  (2). 

to  rescue,  conspirator  in,  restrained  by  fear,  i.  639. 

to  kill,  when  attempt  to  commit  murder,  when  manslaughter,  i.  736  (4). 

with  intent  to  commit  rape,  not  by  boy  under  fourteen,  i.  746  (2). 

an  element  in  homicide,  i.  780  (3). 

whether  same  act  is,  and  also  a  rape  or  murder,  i.  788  (1). 

conviction  of,  on  indictment  for  riot,  i.  795. 

on  indictment  for  aggravated,  conviction  for  less  deg^ree,  i.  795. 

indictment  for,  no  conviction  of  battery,  i.  803  (2). 
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ASSAULT  —  continued, 

whether  oppose,  by  stabbing,  homicide  in  repelling,  i.  843  (2),  ii. 
698-718. 

how  one  expecting,  should  conduct,  i.  844. 

murderous,  how  defend  against,  i.  849  (6),  850  (4) ;  not  murderoiu, 
i.  850  (1). 

justifiable,  in  defence  of  property,  i.  861 ;  of  the  person,  i.  867. 

words  not  justify,  i.  872,  873  (2). 

conviction  for,  bars  either  simple  or  aggravated  battery,  i.  1058  (3). 

how  affray  differs  from,  ii.  1  (2). 

how  related  to  battery,  part  of  every  battery,  ii,  71  (1). 

in  presence  of  court,  a  contempt,  ii.  252  (1). 

false  imprison meut  how  related  to,  ii.  747. 

with  intent  to  ravish,  ii.  1136;  to  commit  sodomy,  ii.  1195. 
ASSAULT  AND  BATTERY,  (wSee  Assault  — Battery.) 

pursuable  both  civilly  and  criminally,  i.  265  (1). 

by  mutual  fighting,  i.  260  (3),  note. 

in  driving  more  rapidly  than  ordinance  allows,  i.  336. 

by  administering  unwholesome  food,  i.  491  (2) ;  by  fighting,  i.  535. 

procurer  of,  principal,  i.  686. 

conviction  for,  on  indictment  for  manslaughter  or  rape,  i.  808  (2). 

in  defence  of  property,  i.  861  (2),  875. 

by  parent  in  excessive  chastisement,  i.  881  (2);  in  neglecting  child,  i.  883; 
by  teacher  on  pupil,  i.  886  (2);  by  master  on  apprentice,  i.  887  (4) ; 
by  husband  on  wife,  i.  891  (3). 

where  jeopardy  for,  not  bars  homicide  resulting,  i.  1059. 

how,  when  same  blow  wounds  two  men,  i.  1061  (1). 

breaking  and  entering  to  commit,  not  burglary,  ii.  110  (1). 

conspiracy  to  char«Te  one  with,  ii.  215  (1). 
ASSAULT   WITHOUT   BATTERY, 

whether,  reduce  killing  to  manslaughter,  ii.  703  (3). 

as  violence  in  robbery,  ii.  1169  (2). 
ASSAULT  TO   COMMIT   FELONY, 

what  present  ability  in,  i.  737  (2),  note. 
ASSAULT  TO   KILL,  various  forms  of,  ii.  740  (2),  741. 

on  indictment  for,  conviction  of  less,  i.  795. 
ASSAULT  ON   MARSHAL, 

offence  ncrainst  both  State  and  United  States,  i.  988. 
ASSAULT  ON   OFFICER,  an  aggravated  assault,  i.  470  (2). 

is  impedinof  him.  —  opposing  arrest,  ii.  1011  (2). 
ASSAULT  TO   RAVISH,  procuring  money  by,  is  robbery,  i.  329  (1). 
ASSAULT  TO   ROB,  one  with  no  money,  i.  744  (2). 
ASSAULTING   HELPLESS   PERSON, 

whether  death  from,  murder  or  manslanehter,  ii.  686  (3). 
ASSEMFU.AGF:S.  (See  Disturbing  Mketinos.) 

ASSEMBLED  INNOCENTLY, 

several,  one  beatine  another,  not  riot,  ii.  1147  (2). 
ASSEMBLY  LAWFUL,  made  unlawful  by  subsequent  conduct,  i.  634  (1). 
ASSEMBLY  UNLAWFUL,  (See  Unlawful  Asskmbly.) 

crime  by  one  pereon  in,  i.  634  (2). 
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ASSIGNMENT,  to  secure  attorney,  not  champertous,  ii.  133  (2). 

forgery  may  be  of  an,  11.  529. 
ASSIST,  one's  right  to,  another  in  defence  of  person  and  property,  1.  877. 
ASSIST   OFFICKR,  refusing  to,  i.  469  (1). 
ASSISTANCE,  what,  makes  accessory  after,  i.  695-698. 
ASSISTING,  officer  de  facto,  i.  464  (7). 
ASSISTING  BURGLAR,  constitute*  what  guilt,  11.  120  (2). 
ATTACHED,  (See  Jeopardy  Attached.) 

larceny  of  own  goods,  ii.  791. 
ATTACHED  TO  COUNTER,  no  aspoiiatlon  of  thing  while,  11.  795  (4). 
ATTACHED   TO   POCKET,  no  asportation  of  thing  while,  ii.  795  (4> 
ATTACHED   TO   SOIL,  whether  larceny  of  what  Is,  11.  763-766,  7b3. 
ATTACHING  OF  JEOPARDY,  what,  and  effect  of,  I  1013-1019. 
ATTACHMENT,  (See  Contempt  of  Court.) 

Contempt  of  court  punishable  fty,  full,  Ii.  268-273. 
ATTACHMENT  OF  GOODS,  resisting,  11  1012. 
ATTACKED  IN   CASTLE,  one,  need  not  retreat,  i.  859  (3). 
ATTAINDER,  (See  Autrefois  Attaint  —  Erroneous  Sentence 

—  Sentence.) 

reversal  of  principal's  erroneous,  discharges  accessory,  i.  668  (3). 

defined,  and  consequences,  1.  967. 

prison  breach  after,  11.  1080. 
ATTAINDER  ON  CONVICTION, 

And  its  forfeitures,  full,  1.  967-971  a. 
ATTAINTED,  felony  to  take  life  of  one,  ii.  630. 

ATTEMPT,  ATTEMPTS,  (See  Accessory  Before  —  Conspiracy  — 

Endeavor  —  Poison  —  Solicitation  —  Utter.) 

Exposition  of  law  of  full,  1.  723-772  a ;  namely,  in  general  of  doctrine, 
72rl-730;  specially  of  the  intent,  731-736;  specially  of  the  act,  737-769; 
combinations  of  act  and  intent,  770,  771;  degree  of  offence,  772. 

Element  of  the  law  of,  in  conspiracy,  full,  11.  191-195. 

must  proceed  to  some  act,  i.  204-206. 

to  violate  statute,  1.  237  (2). 

to  do  one  wrong,  resulting  in  another,  i.  336. 

intoxication  as  defence  to  Indictable,  1.  413. 

what  an,  and  nature  of,  1.  434,  435 ;  as  substantive  offence,  i.  437. 

to  do  grievous  bodily  harm,  1.  441 ;  to  bribe,  prevent  witnesses,  procure 
perjury,  i.  468. 

counterfeiting  coin  a  species  of,  1.  479. 

to  commit  sodomy,  ground  for  divorce,  i.  503  (2). 

acts  tending  to  breach  of  peace,  indictable,  i.  539 ;  to  bring  about  duel, 
1.  540(1);  to  take  life,  1.  547. 

assault  a  frequent  element  in,  i.  548  (2) ;  assault  with  intent  is,  i.  553. 

at  forcible  marriage,  indictable,  1.  555,  note. 

forgery  as  an,  i.  572;  conspiracy  aa  an,  i.  592  (1). 

what,  and  one  of  the  degrees  in  crime,  i.  604  (5). 

to  "  counsel  or  procure  "  a  felony,  i.  670  (2). 

counselling  is,  though  the  thing  is  not  done,  i.  675. 

to  commit  misdemeanor  by  means  of  felony,  how  regarded,  i.  797-799. 

whether  conviction  of,  on  indictment  for  substantive  offence,  L  809. 

not  ordinarily  works  forfeiture  in  rem,  i.  823  (2),  824  (1), 
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ATTEMPT,  ATTEMPTS  —  continued. 

to  alien,  condition  against,  void,  i.  823  (2) ;  to  commit  arson,  iL  20,  21. 

assault  an,  ii.  23,  note;  as  element  in,  ii.  52,  57. 

to  commit  battery,  without  assault,  ii.  71  (1). 

burglary  a  species  of,  ii.  112  (1),  119  a. 

to  cheat,  ii.  168;  element  in  conspiracy,  ii.  173,  179,  191  et  seq. 

all,  at  duelling,  punishable,  ii.  312  (3). 

embracei-y  is,  whether  admits  of  other,  ii.  389  (2). 

to  cheat  by  false  pretence,  iL  475. 

doctrine  of,  applied  in  false  preteuces,  ii.  488. 

forgery  a  species  of,  ii.  524  (1) ;  uttering  forgery  is  an,  ii.  605  (1). 

by  exhibiting  fire-arms  in  defence  of  property,  ii.  656  (4). 

to  commit  crime  enumerated,  resulting  death  is  what  degree  of  murder, 
ii.  730. 

to  commit  larceny,  ii.  886. 

libel  is  offence  in  natui-e  of,  ii.  907  (1). 

in  libel,  transmission  of  sealed  letter  is,  ii.  949  (1). 

in  robbery,  ii.  1181. 

to  commit  suicide,  ii.  1187  (6,  7,  10,  12);  sodomy,  ii.  1195;  perjury, 
ii.  1197  (3). 
ATTEMPT  TO  ASSAULT,  whether  there  may  be,  u,  62. 
ATTEMPT  AT  BRIBERY, 

The  law  of,  full,  ii.  88,  89. 
ATTEMPT  TO  COMMIT  PERJURY,  various  forms  of,  ii.  1055, 1056. 
ATTEMPT  TO   COMMIT  RAPE,  doctrine  of,  ii.  1136. 
ATTEMFI  TO  COMMIT  RIOT,  doctrine  of,  ii.  1155. 
ATTEMPT  TO  ESCAPE,  offence  of,  ii.  1102. 
ATTEMPT  TO  MURDEEl, 

Various  forms  of,  full,  ii.  739-743. 
ATTEMPT  TO   POISON, 

whether,  by  administering  what  is  not  poisonous,  i.  756. 
ATTEMPT  TO  PUBLISH,  satisfies  law  of  libel,  ii.  926  (2). 
ATTEMPT  TO  STEAL,  where  nothing  to  be  stolen,  i.  744  (3). 
ATTEMPTS  IN   HOMICIDE, 
'  The  law  of  full,  ii.  739-743. 
ATTENDANTS, 

of  forei^  sovereign,  exempt  from  our  laws,  i.  125 ;  of  embassador,  i>  1^^* 
ATTORNEY,  (See  Lawyer  —  Malpractice.) 

when  not  barratry  in,  to  maintain  groundless  action,  ii.  68. 

is  officer  of  court,  disbarring,  libel  by,  ii.  255  (1-3) . 
AUCTION,  conspiracy  to  disturb  biddings  at,  ii.  216  (3). 
AUCTIONEER,  whether  embezzlement  by,  ii.  870,  871. 
AUDIENCE   AT  THEATRE,  rights  of,  ii.  308,  note,  310  a. 
AUTHENTICATION,  forgery  may  be  of  any  writing  for,  ii.  530. 
AUTHOR'S   REASONING,  how  differs  from  law's,  i.  274  (1). 
AUTHORITY,  AUTHORITIES,  (See  Adjudged  Cases -Deci- 

sions.) 

Tlie  criminal-law ,  and  their  comparative  weight  and  effect^  full,  i. 
namely,  books  of  reports,  7 0-Sb\  authoritative  text-books ^  86-90;  their prti^ 
ent  weight  with  us,  91-98. 

nature  of  oar  criminal-law,  i.  40-42. 
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AUTHORITY,  AUTHORITIES  —  continued. 

bribing  officer  to  exceed  liis,  ii.  88  (2),  uote. 

principal's  untrue  admissiou  of  agent's,  how  in  forgery,  ii.  579  (3). 
AUTHORITY  OF  PARENT,  what,  over  child,  i.  880-882. 
AUTHORIZED,  false  pretence  of  being,  ii.  441  (1). 
AUTHORIZED  TO   ADMINISTER  OATH, 

perjury  must  be  before  one,  ii.  1020  (1),  1027  (2). 
AUTHORIZED  AGENT, 

not  forgery  for,  to  execute  instrument^  ii.  579  (1) ;  believing  authorized, 
ii.  579  (2). 
AUTHORIZED  BY  STATUTE,  obstructions  in  way,  ii.  1278  (1). 
AUTREFOIS  ACQUIT.  (See  Former  Jeopardy.) 

AUTREFOIS  ATTAINT,  doctrine  of,  i.  1070. 
AUTREFOIS  CONVICT.  (See  Former  Jeopardy.) 

AVENGING  CRIME,  killing  suddenly  in,  manslaughter,  ii.  709. 
AVERMENT,  no  conviction  without,  i.  794. 
AVOID  KILLING,  duty  to,  i.  869. 

AVOID  PENALTY,  larceny  to  take  post-oflBce  letter  to,  ii.  843  (4). 
AWAKENING   OF  FORCE,  assault  is  anf,  ii.  30. 
AWARD,  of  referees,  disobeying,  a  contempt  of  court,  ii.  256  (2). 
AXIOMATIC   PROPOSITIONS,  in  the  law,  i.  140,  note. 
AXIOMATIC  TRUTHS,  force  of,  in  the  law,  i.  140,  note. 

safe  guides,  i.  274  (1) ;  indestructible,  i.  958. 

BACON'S  ABRIDGMENT,  work  of  Chief  Baron  GUbert,  ii.  585  (2). 
BAIL,  (See  Qualifying  for.) 

taking  possession  of  person  under,  not  assault,  ii.  37  (2). 

not  within  forgery  statute  till  filed,  ii.  555. 

perjury  in  qualifying  as,  ii.  1024  (4). 
BAIL  THROUGH*  FRAUD,  no  bar  to  fresh  proceedings,  ii.  1010  (2). 
BAILEE,  BAILEES,  (See  Common  Carrier,  &c.) 

Larcenies,  by,  full,  ii.  857-871. 

whether,  servant  for  embezzlement,  ii.  342. 

getting  money  from,  by  false  pretence,  ii.  472  (2). 

may  be  deemed  owner  for  larceny,  ii.  789  (3),  790  (2). 

bailor  may  hold  possession  through,  in  larceny,  ii.  826. 

no  larceny  by,  while  relation  subsists,  ii.  833 ;  otherwise  when  ended,  and 
how,  ii.  834-836;  meaning  of  terra,  ii.  857  (2). 
BAILMENT,  defined,  ii.  857  (1);  larcenies  under,  ii-  857-871. 
BAILOR,  meaning  of  term,  ii.  857  (2). 
BAKING,  whether,  on  Lord's  Day,  ii.  958  (2). 
.  BALL  FROM  GUN,  killing  by  a,  ii.  641. 

shot  from  one  country,  killing  in  another,  i.  110. 

whether  shooting  in,  is  entry  in  burglary,  ii.  94. 
BANK, 

conspiracy  to  defraud  a,  ii.  209  (2) ;  by  checks  and  no  deposits,  ii.  214(1). 
BANK-BILL,  forged,  to  have  similitude  to  genuine,  ii.  592  (2). 

of  denomination  never  issued,  forgery  of,  ii.  594. 

statutory  larceny  of,  ii.  785  (1),  787  (3). 
BANK-CHECK,  one's  own,  not  a  false  token,  ii.  147  (1). 

agent  to  receive  money  on,  in  false  pretences,  ii.  474. 
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BANK-NOTE,  whether  larceny  of,  i.  578  (1). 

a  forged  or  worthless,  is  false  token  in  cheat,  ii.  148. 

conspiracy  to  sell  prohibited,  ii.  206. 

worthless,  false  pretence  or  not,  ii.  417  (2). 

void  by  statute,  forgery  of,  ii.  538  (5) ;  charter  expired,  ii.  539  (2). 

forgery,  of  unknown  denomination,  ii.  541  (4). 

is  promissory  note,  ii.  561. 

what  is  forgery  of  a,  ii.  574,  576  (4). 

no  larceny  of,  at  common  law,  ii.  769  (2) ;  statutory,  ii.  785  (1). 
BANK   PAPEK,  worthless,  as  false  pretence,  ii.  448. 
BANKRUPT   ACTS,  frauds  against  the,  i.  572  a  (2),  note. 
BANKRUPTCY,  (See  Fraudulent  —  Perjury.) 

false  oath  in,  under  advice  of  counsel,  i.  298  (4). 
BARBER,  shaving  and  hair-cutting  by,  on  Lord's  Day,  ii.  958  (4). 
BARGAINING,  false  oath  in,  not  perjury,  ii.  1027  (3). 
BARGE,  when  captain  of,  servant  for  embezzlement,  ii.  341  (5),  349  (8). 
BARN,  (See  Dwellino-house.) 

arson  in,  ii.  17  (1) ;  whether,  an  out-house,  ii.  118  (4),  note,  par.  2. 
BARRATRY,  (See  Champerty  —  Nuisance.) 

The  law  of,  full,  ii.  63-69. 

defined,  indictable,  i.  541  (1). 

where  bringing  suits  is  not,  L  588. 

conviction  of,  disqualifies  witness,  i.  974. 
BARREL  OF  THING,  what  a,  ii.  765  (2). 
BARRELS  OF  TAR,  burning,  as  malicious  mischief,  ii.  985  (2). 
BARRIER  TO  TRAVEL,  is  obstruction  of  way,  ii.  1273  (2). 
BARTERING  BAD  LIQUOR,  conspiracy  to  cheat  by,  ii.  205. 
BASTARD  CHILD,  disobeying  order  to  support,  i.  240  (1). 
BASTARDY,  laws  of,  on  emancipation  of  slave,  i.  894  (2). 

whether,  indictable,  i.  501  (3);  helper  after  in,  i.  706  (2). 

conspiracy  to  charge  one  with,  i.  591  (3),  ii.  215  (1),  217  (2). 

false  contradiction  of  woman  in,  whether  perjury,  ii.  1035,  1086. 
BATHING,  (See  Open.) 

exposure  of  person  in,  i.  1128  (2),  note,  1131. 
BATTERY,  (See  Assault  —  Assault  and.) 

The  law  of,  full,  ii.  69  a-72  e;  namely,  common^aw^  70-72  d;  slai^<^^ 
72  tf. 

consented  to,  punishable  or  not,  i.  260  (3). 

civil  suit  for,  i.  205  (2). 

defined,  indictable,  includes  assault,  i.  548  (1),  ii.  23,  71  (1);  aggra^**^ 
i.  548  (2)  ;  by  noise,  i.  549. 

what  preparation  not  an  attempted,  i.  764  (1). 

an  element  in  homicide,  i.  780  (3). 

inflicted  on  several,  how  after  conviction  in  respect  to  one,  i.  792. 

no  conviction  for,  on  indictment  for  assault,  i.  803  (2). 

justifiable  in  defence  of  property,  i.  861. 

beating  trespasser  who  yields,  i.  862. 

repelling,  by  taking  life,  or  not,  i.  867  (1,  2). 

no  indictment  for,  after  conviction  of  assault,  i.  1058  (3). 

whether  assault  will  justify,  mutual,  ii.  41. 

assault  is  part  of  every,  ii.  56;  may  be  assault  without  a,  ii.  58. 
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BATTERY  —  continued. 

death  from,  murder  or  manslaughter,  ii.  690  (2),  691  (4),  693  (2). 

whether,  reduce  return  by  killing  to  manslaughter,  ii.  703  (4),  704  (3). 

false  imprisonment  how  related  to,  iL  747. 

without  intent  to  steal,  not  robbery,  ii.  1162  a  (2). 
BATTERY  OF  ONE,  conviction  on  proof  of  two,  i.  792.   \ 
BATTLE,  (See  Enkmiks  in  War.) 

lawful  to  take  life  of  enemy  in,  ii.  631  (1) ;  otherwise,  not  in,  ii.  631  (3). 
BAWDRY.  (See  Bkothkl.) 

BAWDY-HOUSE,  (See  Nuisance  — Open  Lewdness.) 

Offence  of,  full,  i.  1082a-1096;  namely,  keeping,  1083-1089;  letting  or 
selling  for  bawdry,  1090-1096. 

wife  liable,  i.  361  (3) ;  keeping  of,  indictable,  i.  500  (2) ;  why,  L  734  (2) ; 
one  procuring  another  to  keep,  principal,  i.  686. 

bonds  for  peace  in  punishment  for  keeping,  i.  945  (2). 

conviction  of  keeping,  not  disqualifies  witness,  i.  974. 

is  disorderly  house,  i.  1107  (1). 
BAYS,  (See  Territorial  Limits.) 

what  territorial  jurisdiction  over^  i.  105. 

are  within  counties,  i.  146. 
BEARER  OF  CHALLENGE,  to  duel,  punishable,  ii.  812  (1). 
BEARS,  no  larceny  of  reclaimed,  ii.  773  (2). 
BEAST,  meaning,  malicious  mischief  to,  ii.  986. 

whether  a  fowl  is  a,  ii.  1192. 
BEAST  AT  LARGE,  when  owner  criminally  liable  for,  i.  818  (1). 
BEATING  CLERK  IN  ORDERS,  not  high  battery  with  us,  i  496  (3). 
BEATING  ONE, 

death  from,  murder  or  manslaughter,  iL  690  (2),  691  (4),  693  (2). 
«*  BEAUTIFUL,"  interlined  in  conveyance,  not  forgery,  ii.  577  (2). 
BEER,  selling  intoxicating,  believing  it  not  such,  i.  303  a,  note,  par.  20. 
BEES,  (See  Honey-bees.) 

reclaiming,  by  capture,  ii.  777. 
'•BEFORE  OR  AFTER  PRINCIPAL,"  statute  interpreted,  i.  670  (3). 
BEFORE  FACT,  (See  Accessory.) 

Accessory,  in  felony,  full,  i.  672-880  ;  (he  like  in  treason,  full,  i.  681-684; 
the  like  in  misdemeanor,  full,  i.  685-689. 
BEFORE   OFFENCE  COMMITTED,  no  pardon,  1.  903  (1). 
BEGGING  WITH  MENACE,  getting  thing  by,  robbery,  ii.  1169  (3). 
BEGINNING  OF  JEOPARDY, 

completing  and  swearing  the  panel  is,  i.  1014  (5),  1015;  another  view  of, 
i.  1018;  in  principle,  i.  1019. 
BEING, 

The,  on  whom  felonious  homicide  is  committed,  fuU,  ii.  630-634. 
BELIEVED,  false  pretence  roust  be,  ii.  462. 

BELLIGERENT  ACT,  abroad,  by  home  governmental  command,  i.  153. 
BELT  FOR  MACHINERY,  whether  larceny  of,  ii.  764  (2). 
BENEFIT,  effect  of,  while  violating  law,  i.  341. 
BENEFIT  OF  CLERGY,  (See  Clergy.) 

Explained,  full,  i.  936-938. 
BENEFIT  OP   STATUTE,  same  as  benefit  of  clergy,  i.  936. 
BENEFIT  TO  WAY,  counterbalancing  obstruction,  ii.  1272  (2). 
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BESTIALITY.  (See  Sodomy.) 

B£T,  (See  C01.OR  of.) 

false  pretence  of  having  made,  ii.  446  (1). 
BETTING  ON  ELECTION,  (See  Elkctiok— Gamimg.) 

procurer  of,  principal,  i.  686 ;  forfeits  the  money,  i.  821. 
BIGAMY.  (See  Polygamy.) 

BILL  IN  EQUITY,  perjaiy  in  swearing  to,  ii.  1024  (2). 
BILL  OF  EXCHANGE,  forgery  may  be  of  a,  ii.  529. 

what  is,  in  statutory  forgeiy,  ii.  562. 

statutory  larceny  of,  ii.  785  (1). 
"  BILL  OBLIGATORY,"  what,  in  statutory  forgery,  ii.  566. 
BILL  NOT  FENDING,  contempt  of  court  when,  ii.  262. 
BILLIARD-ROOM,  (See  Gamimg-housk.) 

whether  indictable,  i.  1136. 
BIRDS.  (See  Sikoino-birds.) 

BIRTH,  injury  to  child  before,  death  after,  murder,  ii.  638  (4). 
BIRTH  OF  CHILD,  what  constitutes  the,  ii.  632  (2). 
««  BITING  OFF  EAR,"  meaning,  in  sUtute  against  maiming,  ii.  1007  (1). 
BLACK  ACT,  whether  the,  common  law  with  us,  ii.  9U9  (3). 
BLACKEN  REFUTATION,  of  individual,  what  tends  to,  libel,  u.  929et8e^ 
BLACKMAILING,  statutory  offence  of,  ii.  1201  a. 
BLACKSTONE'S  DIVISION,  of  crime,  i.  444. 
BLANK,  wrongly  filling,  in  forgery,  ii.  580  (2),  581. 
BLANK  FOR  MARK,  signature  by,  in  forgery,  ii.  572  (8). 
BLASPHEMY,  (See  Profane  Swearing.) 

indictable,  and  why,  i.  498. 

tending  to  corrupt  public  morals,  indictable,  ii.  910. 

a  species  of  oral  slander,  ii.  946  (2). 
BLASPHEMY  AND  FROFANENESS, 

The  law  of,  full,  ii.  73-84;  namely,  in  general,  73-75;  blasphemy,  76-78  a; 
profaneness,  79 ;  doctrines  common  to  both,  80-84. 
BLIND  MAN,  false  pretence  of  color  to,  ii.  434  (1). 
BLOW,  whether  homicide  at  place  of,  or  of  death,  i.  112  (3)-116. 

killing  by. a,  in  felonious  homicide,  ii.  641. 
BLUNDERING,  in  interpreting  statute,  as  to  intent,  i.  291  b. 
BLUNDERS  OF  COURTS,  when  a  duty  to  point  out,  i.  741,  note. 
BOARD,  obtaining,  by  false  pretences,  ii.  432  (4), 
BOARD  OF  EQUALIZATION,  perjury  may  be  before,  ii.  1026  (4). 
BOARD  OF  GUARDIANS, 

forgery  of  order  of,  in  name  of  one  not  authorized,  ii.  541  (2). 
BOARS.  (See  Wild  Boars.) 

BOAT  ON  RIVER,  may  be  bawdy-house,  i.  1085  (2). 
BODIES.  (See  Dead  Body  —  Sepulture.) 

BODIES  OF  MEN,  libels  may  be  on,  ii.  934  (1). 
BODILY  CONTACT,  taking  not  from  the,  in  robbeiy.  ii.  1177  (2). 
BODILY  HARM,  (See  Great  —  Grievous.) 

surplus  intent  in  wounding  to  inflict,  i.  340  (2). 
BOND,  constable  acting  without  giving,  indictable,  i.  468  a  (2). 

whether  larceny  of,  i.  578  (1);  forgery  of,  ii.  529. 

what,  in  statutory  forgery,  ii.  567  a. 
BONDS  FOR  FE ACE,  (See  Breach  of  Fbacb  —  Peace.) 
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BONDS  FOR  PEACE  —  continued. 

as  part  of  punishment,  i.  945;  on  conviction  for  assault,  ii.  55  (1). 
BOOK,  publisher's  liabiUty  for  Ubel  in,  i.  219  (2). 
BOOKS  OF  ACCOUNT,  (See  Account.) 

forgjery  may  be  of,  ii.  529,  586. 

statutory  larceny  of,  ii.  785  (2). 
BOOKS  OF  REPORTS, 

The,  of  criminal  cases,  full,  i.  70-85. 
BOOKSELLER,  when,  Uable  for  libel,  i.  219  (2),  221  (1). 
BOSTON  HARBOR  is  in  Suffolk  County,  i.  147. 
BOUNDARIES,  (See  Land  Boundaries.) 

the,  of  States,  i.  145. 
BOWLING-ALLEY,  whether  indictable,  i.  1135  (2),  note,  1136. 
BOX  ENCLOSING  DEED,  whether  larceny  of,  ii.  770  (2). 
BOX  OR  TRUNK,  breaking  a,  not  adequate  in  burglary,  ii.  98  (2). 
BOY  AND  MAN,  sodomy  may  be  between,  ii.  1193. 
BOY  UNDER  PUBERTY, 

cannot  attempt  rape,  i,  746  (2). 

may  commit  rape  by  abetting  man,  ii.  1135  (2). 
BOYCOTT,  what,  conspiracy  to,  indictable,  ii.  233  (5). 
BRANDISHING  WEAPON,  assault  by,  ii.  26  (2). 
BREACH  OF  CONDITION,  effect  of,  on  conditional  pardon,  i.  915  (2). 
BREACH  OF  CONTRACT,  whether  indictable,  i.  582  (1),  ii.  665  (1). 
BREACH  OR  BREACHES  OF   PEACE,  (See  Assault  —  Bonds 

FOR  Peace— Forcible  Detainer  —  Forcible  Entry  —  Forcible 
Trespass  —  Libel  —  Peace  —  Riot.) 

Conspiracies  to  create,  indictable,  full,  ii.  226. 

defined,  indictable,  i.  536  (1),  537,  539. 

assault  as,  i.  550;  libel  and  slander  as,  i.  591  (4). 

conspiracy  to  create,  i.  592  (2). 

distinguishing  solicitations  to,  and  to  other  offences,  i.  768  d, 

defence  involving,  how  restricted,  i.  839. 

in  defence  of  person  or  property,  i.  877  (4). 

not  commit,  in  abating  nuisance,  i.  1081  (2). 

whether  violence  in,  ii.  3  (2). 

State  punishes  what  tends  to,  ii.  32  (3). 

consent  not  justify,  ii.  35  (3). 

one  no  right  to  gain  possession  by,  ii.  490. 

whether  blasphemy  and  profaneness  are,  ii.  74  (2). 

element  of,  in  forcible  entry  and  detainer,  ii.  504. 

forcible  trespass  indictable  because  a,  ii.  518  (1),  519. 

killing  in  suppressing,  ii.  653 ;  in  commission  of,  ii.  657 

libel  as  a,  ii.  909  (2). 
BREAKFAST,  preparing,  on  Sunday,  ii.  959  (9). 
BREAKING,  (See  Burglary  —  Forcibly  Break.) 

not  burglary  without  a,  i.  577  (4). 

what  is,  in  prison  breach,  ii.  1070-1075  et  seq.,  1081;  with  privity  of 
prisoner,  ii.  1082. 
BREAKING  BULK, 

larceny  by  bailee  after,  ii.  834,  835;  whether  of  lost  goods  after,  ii.  838. 

doctrine  of,  in  larcenies  by  bailees,  ii.  860,  868. 
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BREAKING  AND  ENTERING, 

The,  in  burglary,  full,  ii.  91-100. 

to  steal,  where  no  money,  i.  744  (3). 
BREAKING  OUT,  how  of,  in  burgliiiy,  ii.  00, 100. 
BREAKING  PRISON, 

without  exit,  not  prison  breach,  ii.  1071  (1) ;  but  is  attempt,  iL  1071  (2). 
BREATHED, 

child  who  has  not,  may  be  subject  of  murder,  ii.  682  (2). 
BREWERY,  whether  nuisance,  i.  1142  (2). 
BRIBE,  when  and  why  indictable  to  offer,  i.  240  (2),  767  (2). 
BRIBERY,  (See  Embracery  ^  Office  ^  Witness.) 

The  law  of,  full,  ii.  84  a-80;  namely,  general  doctrine^  85-^ a;  d^ee  of 
crime,  punishment,  87 ;  altempU,  88,  80. 

for  office  in  governmental  corporation,  i.  246  (2). 

actual  or  attempted,  indictable,  defined  and  limits  of,  i.  468  (3). 

at  election,  i.  246  (2),  471. 

to  suppress  testimony,  disqualifies  witness,  i.  074. 
BRIBING  JAILER,  when,  makes  accessory,  i.  605  (2). 
BRICK-BURNING,  whether  nuisance,  i.  1143. 
BRIDGE,  BRIDGES,  (See  Public  Wat  ~  Wat.) 

national  and  State  powers  orer,  i.  173-176. 

corporation  not  repairipg,  indictable,  i.  410  (1). 

is  public  way,  ii.  1260  (3). 

obstructing  navigation,  ii.  1272  (i\  note,  1273  (1). 

in  carriage-way  may  be  nuisance,  ii.  1278  (2). 

whether,  must  have  lights,  ii.  1280  (5). 

who  repair,  i.  410  (1),  ii.  1281  (1,  3). 
BROTHEL,  (See  Bawdt-bouse.) 

wife  responsible  for  keeping,  though  husband  present,  i.  861  (8), 
BROTHER,  may  defend  brother,  i.  877  (2). 

false  pretence  about  having,  ii.  420  (6). 

causing  death  of,  by  neglect,  ii.  660  (2). 

wife's,  killing  her  paramour  caught  in  adultery,  ii.,708  (3). 
BRUTE,  old  comparison  of  insane  person  to,  i.  878. 
BUFFALO  DOMESTICATED,  whether  ••cattle,"  ii.  086,  note. 
BUGGERY, 

another  term  for  sodomy,  defined  and  how  punished,  i.  503  (1). 
BUILDING,  BUILDINGS,  (See  Wooden.) 

Statutes  and  ordinances  against  objectionable,  full,  i.  1160,  1151. 

whether  larceny  of  thing  attached  to,  i.  577  (2),  ii.  763,  764,  788. 

whether  destroy,  in  abating  nuisance,  i.  828. 

arson  in  a,  ii.  17  (1);  statutory  larceny  from  a,  ii.  001  (3),  002. 

tearing  and  carrying  from,  things  parcel  of,  ii.  084  (3). 
BULL-BAITING,  offence  of,  i.  594  (1),  note. 
BULL  BEEF,  selling,  for  steer  beef,  not  false  token,  ii.  145  (2). 
BURDEN  PARISH,  conspiracy  to,  with  pauper,  ii.  218. 
BURDEN"  OF  PROOF,  (See  Presumption.) 

as  to  knowledge  of  fact,  i.  302  (3). 
BURGLAR,  killing  innocent  person  mistaken  for,  i.  303  a,  note,  par.  ^'     ^ 
BURGLARY,  (See  Breaking  —  Church  —  Forcibly  BH»^*  "" 

Intent  —  Robbery.) 
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BURGLARY  —  continued. 

And  other  like  breakings^  full,  ii.  90-120;  namely,  ike  breaking  and  enter- 
ing, 91-100;  the  time,  101-103;  the  place,  104-108;  the  intent,  109-117; 
statiUory  breakings,  118;  consent,  attempts,  felony,  assisting,  119,  120. 

evil  purpose  must  be  simultaneous  with  breaking  in,  i.  207  (3). 

employing  measures  to  detect  one  in,  i.  262  (3,  4). 

what  two  intents  in,  i.  342  (3). 

is  attempt  made  by  law  substantive,  i.  437  (2). 

defined,  indictable,  i.  559 ;  extended  by  statutes,  i.  564  (3). 

as  attempt  to  commit  larceny,  i.  666  (2). 

offence  against  habitation,  and  how,  i.  677  (4). 

one  watching  while  other  does  the  act,  i.  633  (4). 

servant  letting  thief  into  house  in,  who  principal,  i.  676  (3). 

not,  where  after  breach  and  entry  felony  accidental,  i.  736  (2). 

whether  felony  intended  must  be  possible,  i.  767. 

when  includes  larceny,  how  indictment,  i.  780  (2). 

conviction  for  larceny  on  proof  of,  i.  792. 

whether;  can  be  more  than  one,  of  same  house  in  one  night,  i.  793  (3). 

when  can  be  conviction  of  larceny  and  when  not,  on  indictment  for,  i.  796. 

goods  taken  by,  are  stolen  goods,  ii.  1141  (3). 
BURGLARY  AND  LARCENY,  two  offences  or  one,  jeopardies,  i.  1062. 
BURGLARY,  ROBBERY,  LARCENY, 

in  combination,  as  to  former  jeopardy,  i.  1063,  1064. 
BURIAL,  (See  Corpse  —  Dead  Body  —  Sepulture.) 

indictable  to  refuse,  i.  506;  conspiracy  to  prevent,  ii.  228. 

contracting  on  Sunday  for,  ii.  960  (7) ;  offences  against,  ii.  1188. 
BURIAL-GROUND,  taking  corpse  from,  indictable,  i.  606. 
BURN,  one  may,  own  goods,  i.  614. 

BURNING  OF  BUILDING,  less  than  arson,  procurer  principal,  i.  686. 
BURNING  DEAD  BODY,  instead  of  burying,  ii.  1188  (4). 
BURNING  JAIL,  to  escape,  ii.  15  (3). 
BURNINGS,  (See  Arson.) 

Statutory,  full,  ii.  17;  what,  in  arson,  full,  ii.  10;  means  and  intents  of  the, 

full,  ii.  14-16. 

BURYING  DEAD  BODY,  (See  Sepulture.) 

to  prevent  inquest,  indictable,  i.  468  (6). 
BUSINESS,  false  pretence  about  one's,  ii.  438. 
BUSINESS  CARD,  is  a  «*  written  token,"  ii.  149  (2). 
BUSINESS  BEFORE  HOUSES, 

established,  how  in  offensive  trades,  i.  1189  (2),  1141. 
•«  BUSINESS,  LABOR,  WORK,"  words,  in  Sunday  statute,  ii.  966. 
BUSINESS  OFFICE,  whether  is  *«  castle  "  for  protection,  i.  858. 
BUSINESS  IN  STREET,  no  right  to  carry  on,  ii.  1274  (2). 
BUYING  AND   SELLING, 

The,  of  pretended  titles,  full,  ii.  136-140. 
BUYING  WIFE.  (See  Wife.) 

BY-LAWS  AND  STATUTES,  (See  City  By-law— Municipal 

Ordinance  —  Ordinance.) 

whether  same  wrong  punishable  under  both,  i.  1068. 
BYSTANDER, 

while  crime  is  being  committed,  not  punishable,  i.  204  (4). 

751 


CAB  INDEX  OP  SUBJECTS. 

CALLED  TO  ORDER, 

effect  of  being,  or  not,  in  disturbing  meeting,  ii.  309  (5). 
CALLING  HOME,  citizen  from  abroad,  i.  612  (2). 
CAMF-G ROUND,  protected  under  law  against  disturbing  meetings,  ii.  303  (2) 
CANDIDATES  FOR  OFFICE, 

LibeU  on,  full,  iL  936  a,  937. 
CANE,  striking  the,  sufficient  in  battery,  ii.  72  (1). 
CANNON  BURSTING,  maker's  HabUity  for  death  from,  u.  665  (2). 
CAP  AND  GOWN,  appearing  in,  as  false  pretence,  ii.  430  (2). 
CAPACITY.  (See  Legal  Incapacity.) 

CAPACITY  FOR  CRIME,        (See  Covbrturb  — Infancy— Iksakitt) 

Want  of,  as  excusing  criminal  ocf,  full,  i.  874-396  a. 

proof  of  infant's,  i.  370. 
CAPACITY  TO  BE  TRIED, 

and  guilt,  distinguished  as  to  insanity,  L  896  (2). 
CAPITAL  PUNISHMENT, 

instances  of,  on  very  young  children,  i.  871,  872. 

whether  inflict,  on  corporation,  i.  418,  423. 

procuring  infliction  of,  by  perjury,  L  664  (2). 
CAPITAL  AND  WAGES, 

conspiracies  to  disturb  relation  of,  ii.  230-233. 
CAPTAIN  OF  BARGE, 

-when,  servant  for  embezzlement,  ii.  341  (5),  349  (8). 
CAPTAIN  OF   VESSEL,  chastising  seamen,  i.  882  (1). 
CAPTURE,  CAPTURES, 

wrongful,  innocently  made  through  mistake  of  facts,  i.  806,  307. 

reclaiming  wild  animals  by,  ii.  776  (1). 
CARCASS,  of  wild  animal  fit  for  food,  larceny  of,  ii.  775  (2). 
CARDS,  larceny  or  not  in  playing  false  at,  ii.  810  (1). 
CARE,  degree  of  required,  varies  with  what,  i.  217  (3),  note. 
CAREFULNESS,  required  in  permissible  defence,  i.  847. 
CAREFULNESS   OF  OFFICER, 

what,  prevents  escape  being  an  offence,  ii.  1104  a  (2). 
CARELESS   DRIVING,  homicide  by,  i.  314  (2),  ii.  656  b  (4). 
CARELESS  USE  OF   WAY,  death  from,  ii.  690  (3). 
CARELESSNESS,  (See  Accident  —  Civil  Trespass —Misadven- 

ture —  Neglect.) 

may  be  too  slight  for  law's  notice,  i.  216  et  seq. 

death  from,  how  considered,  i.  217,  ii.  692,  698. 

in  selecting  agent  or  servant,  i.  218. 

mistaking  law  through,  i.  299;  fact,  i.  302  (1,  2). 

is  criminal,  i  303  a,  note,  par.  2 ;  a  form  of  evil  intent,  i.  8135  °*^j'^ 
produced  by,  not  excuse,  i.  352  (1) ;  resulting  in  homicide,  ii-  ^'^  ' 
death  by,  of  medical  practitioner,  ii.  664  (2). 

in  use  of  deadly  weapon,  death  from,  manslaughter,  ii.  681  (3). 

swearing  to  what  one  believes  through,  not  perjury,  ii.  1048  (!)• 
CARELESSNESS  AND  NEGLIGENCE, 

« 

As  elements  in  evil  intentj  full,  i.  313-322. 
CARNAL  ABUSE  OF  CHILDREN,  (See  Child— Rapi) 

Tlie  common  law  of,  full,  ii.  1118,  1133. 
in  Ohio,  i.  37,  note  ;  old  statute  against,  ii.  1112. 
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CARNAL   ABUSE  OF  CHILDREN  — con/mti^rf. 

attempt  to  commit,  i.  37»  note,  762  (2),  765  (3),  ii.  1136. 
CARNAL  INTERCOURSE,  conspiracy  to  procure  girl  to  have,  ii.  285  (1) 
CARNAL  KNOWLEDGE. 

The,  in  rape,  full,  ii.  1127-W32. 
CARNAL   RAVISHMENT, 

on  indictment  for,  conviction  of  assault,  i.  795. 
CARRIAGE-WAY,  what  an  obstruction  of,  ii.  1273  (2). 
**  CARRIED  AWAY,"  meaning  of,  in  definition  of  larceny,  ii.  794  (1). 
CARRIER,  (See  Common  —  Letter-carrier.) 

misdelivering  goods  to,  who  appropriates  them,  ii.  812  (7). 
CARRIER  BREAKING  BULK,  in  larceny,  ii.  860. 
CARRIER'S  SERVANT,  not  exempt  in  larceny,  as  bailee,  ii.  858  (2). 
CARRYING  WEAPON,  into  meeting,  as  disturbance,  ii.  309  a. 
CARS,  nuisance  of  running,  on  Sunday,  ii.  965  (3). 
CARTING  JURY,  ancient  practice  of,  i.  1033  (2). 
CARTMAN,  misdelivering  goods  to,  who  appropriates  them,  iL  812  (7). 
"CASES  IN  LAW  AND  EQUITY," 

constitutional  provision  concerning,  1.  195. 
CASTLE,  (See  Defence  of  —  Dwelling-house  —  Habitation.) 

what,  and  right  to  defend,  i.  858,  859;  assemblage  in  defence  of,  ii.  1269. 
CATS,  no  larceny  of,  ii.  773  (2). 
CATTLE,  (See  Animal.) 

poisoning  another's,  indictable,  ii.  985  (2). 

word,  not  includes  domesticated  buffalo,  ii.  986,  note. 
CATTLE-GUARDS,  compelling,  i.  493  (1),  note. 
CATTLE  TRESPASSING,  malicious  mischief  to,  ii.  990  (2). 
CAUSE,  (See  Reasonable  Cause.) 

suspension  of,  in  contempt  of  court,  ii.  270  (4). 
CAUSE  AND  EFFECT,  relation  of,  in  false  pretences,  ii.  432. 

false  pretence  and  fraud  must  be,  ii.  461. 
CAUSE  OF  EXCITED  PASSION,  (See  Paspion  ) 

Adequacy  of,  to  reduce  killing  to  manslaughter,  full,  ii.  701-713. 
CAUSE  NOT  PENDING,  whether  bribery  m,  ii.  89. 

contempt  of  court  when,  ii.  202;  whether  perjury  in,  ii.  1028  (7). 
CAUSE  PENDING,  publications  about,  as  contempt  of  court,  ii.  259. 
CAUSES,  death  throuffh  a  combination  of,  ii.  637-639. 
CAUSES  CONCURRENT,  how  viewed  ii.  424. 
CAUSING  DEATH,  is  homicide,  ii.  636  et  seq. 
CAUTION,  required,  not  to  mistake  facts,  i.  803  a,  note,  par.  3. 
CAUTIONARY  JURISDICTION,  over  ocean  beyond  territorial  lines,  i.  106. 
CAVEAT  EMPTOR,  doctrine  of,  i.  11. 
CEASES  WITH  ITS  REASON, 

doctrine  that  a  rule  of  law,  i.  273  (2),  275  (1). 

•'  CENSURE."  what,  in  Scotch  law,  i.  242.  note. 

CERTAINTY,  legal  doctrines  shaped  to  promote,  i.  864. 

CERTIFICATE,  forgery  may  be  of,  ii.  529. 

to  procure  appointment,  forgery  of,  ii.  534  (1) ;  to  procure  courtesies,  ii. 
534  (2).  V  /         r  , 

CERTIFICATE  OF  ORDERS,  forgery  may  be  of  a,  ii.  531  (2). 
CERTIFYING  NOTE,  whether  writing,  subject  of  forgery,  u.  535  (2). 
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CHALLENGE  TO  DUEL,  (See  Duklliko.) 

iudicUble,  i.  540  (I),  it.  312;  in  foreign  State,  i.  143. 

IB  not  duel,  ii.  813  (2);  law  of  the,  ii.  814. 
CHALLENGING  JURORS,  above  twenty,  old  forfeitoie  for,  i.  968  (1). 

right  of,  at  what  stage  exercised,  i.  997. 
CHAMBERLAIN,  whether,  servant  for  embezzlement,  ii.  334. 
CHAMPERTY,  not,  where  facts  mistaken,  i.  807  (3). 

defined,  indictable,  i.  541;  analogous  to  barratry,  ii.  65  (1);  ponishmeDt 
of,  i.  942,  note. 
CHAMPERTY  AND  MAINTENANCE,  (See  Barratky.) 

The  law  of,  full,  iL  121-140;  namely,  wutintenance,  122-130;  champerty. 
131-135;  buying  and  selling  pretended  tides,  13G-140. 
CHANCE-MEDLEY,  what,  and  homicide  in,  ii.  621. 
CHANDLER,  (See  Offknsivr  Trades.) 

whether  business  of,  offensive  trade,  i.  1142  (2). 
CHANGE,  embezzlement  of  check  or  note  handed  to  procure,  ii.  368  (5). 

false  pretence  of  former  mistake  in  making,  ii.  432  a  (2,  3). 

cheating  in,  by  false  pretence,  ii.  435. 

larceny  in  making  or  procuring,  ii.  812  (1,2),  817. 
CHANGE  OF  HOURS,  workman  not  travel  on  Sunday  to  solicit,  ii.  960(8). 
CHANGE  LAWS,  conspiracy  to  compel  government  to,  ii.  224, 1226, 1227. 
CHANGK  OF  PURPOSE,  what,  tokes  away  attempt,  i.  732. 
CHANGED  CONDITIONS,  as  to  defence  of  truth  of  libel,  ii.  921. 
CHARACTER,  no  right  to  assault  one  because,  bad,  ii.  40  (3). 
CHARACTERS,  writing  in,  subject  of  forgery,  ii.  525. 
CHARGE  WITH  CRIME, 

attempt  or  conspiracy  to,  indictable,  i.  702  (8),  ii.  217  (1). 

with  less  than  crime,  ii.  217  (2). 
CHARGE  OF  LARCENY,  under  oath  and  false,  peijnry,  ii.  1040  (8). 
CHARGE  OF  SODOMY, 

parting  with  thing  under  threat  of,  in  robbery,  ii.  1172. 
CHARGfi  D*AFFAIRS,  exemptions  of,  from  our  laws,  i.  128»  note. 
CHARGING  THE  HUNDRED,  old  law  of,  ii.  628. 
CHARITY,  (See  Food  in.) 

uttering  forgeries  in,  not  punishable,  ii.  607  (2). 

meaning  of  word,  in  Sunday  statute,  ii.  059  (2). 
CHARMERS,  who,  and  whether  indictable,  i.  503  (1,  8). 
CHASING  FOX,  effect  of,  in  reclaiming,  ii.  776  (2). 
CHASTISEMENT,  (See  Parent  —  Whipping.) 

parent's  right  of,  i.  880  (2)-882. 

teacher's  right  of,  i.  886  (3,  4);  guardian's,  i.  885;  master's,  i.  8S7  (2) 
husband's,  i.  801  (1). 

to  illegal  extent,  ii.  88 ;  unlawful  or  excessive,  ii.  72  b  (3). 

death  inflicted  in.  ii.  656  (2),  657,  663 ;  when  murder  and  when  m&Q 
slaughter,  ii.  683-685,  600. 
CHASTITY,  (See  Defence.) 

what  defence  of,  permissible,  i.  866. 

conspiracy  against,  indictable,  ii.  235  (1). 
CHATTEL,  (See  Chose  in  Action  —  Goods  —  Goons  and.) 

meaning  of,  in  false-pretence  statute,  ii.  479. 

obtaining  loan  of,  with  intent  to  steal,  larceny,  ii.  813  (2). 
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CHATTEL  REAL,  no  larceny  of,  ii.  763  (2). 
CHAUD-MEDLEY,  what,  and  homicide  in,  ii.  621. 

CHEAT,  CHEATS,  (See  Conspiracies  to  Defraud  —  False  Pre- 

tences—  False  Token  —  Forgery  —  Fraud  —  Pubuc  Cheats.) 

defined,  indictable  at  common  law,  i.  571  (1,  2). 

of  the  non-indictable  sort,  i.  582  (1). 

what  false  token  necessary  in,  i.  585. 

what,  not  disqualify  witness,  i.  974. 

conspiracy  to,  indictable,  ii.  182  (1),  185  (2),  198. 

whether  bare  allegation  of  conspiracy  to,  suffices,  ii.  199-202. 

with  counterfeit  coin,  ii.  286,  287. 

forgery  must  be  adapted  to,  ii.  592  (1). 

what  intent  to,  unaccomplished,  in  forgery,  ii.  598. 

forgery  and  other  like  wrongs  are  branches  of,  ii.  604. 
CHEAT  OR  CHEATS  AT  COMMON  LAW,  (See  Cheat.) 

The  law  of,  full,  ii.  141-168;  namely,  general  doctrine,  143,  144;  nature  of 
the  symbol  or  token  in  private,  145-158;  nature  of  the  fraud  in  private,  159, 
160;  public,  161-164;  both  cheat  and  other  crime,  misdemeanor  and  conse- 
quences,  larceny  and  cheat,  punishment,  attempt^  165-168. 

not  requires  trespass,  ii.  800  (3). 
CHEAT  AND  LARCENY,  same  act  not  both,  u.  166. 
CHEAT  AND  OTHER  CRIME, 

whether  same  act  may  be  both,  ii.  165,  166. 
CHEAT  ON  PUBLIC,  offence  of,  i.  571  (2). 
CHECK,  CHECKS,  (See  Gaming  Checks). 

forgery  may  be  of  a,  ii.  529. 
CHECK  ON  BANK,  agent  to  draw,  in  false  pretences,  ii.  474. 
CHECK  AND  NO  FUNDS,  as  false  pretence,  ii.  421. 

conspiracy  to  defraud  bank  by,  ii.  214  (1). 
CHESAPEAKE  BAY,  ownership  of,  how  wide,  i.  105,  150. 
CHILD,  CHILDREN,  (See  Abandoning  —  Carnal  Abuse  —  Guar- 

dian AND  Ward — Parent  —  Parent  and  —  Youno  Child.) 

parent's  command  not  justify  crime  of,  i.  355  (1),  367  (3). 

exposing  to  elements,  indictable,  i.  557,  883,  884. 

what  rights  of,  superior  to  parent,  i.  880  (1). 

correction  of,  by  parent,  i.  880,  881. 

enticing  away,  i.  884  b. 

causing  death  of,  by  neglect,  ii.  660  (1),  661  (2). 

by  withholding  necessaries,  whether  murder  or  manslaughter,  ii,  686. 

death  from  correcting,  murder  or  manslaughter,  ii.  690  (1). 

consent  of,  in  kidnapping,  ii.  751. 
€HILD  UNBORN,  not  felony  to  take  life  of,  ii.  632. 

CHILDREN  OR  FATHER,  travelling  on  Sunday  to  visit  one's,  ii.  960  (6). 
CHIMNEY,  passing  down,  a  breaking,  ii.  91  (2). 

what  an  entry  down,  ii.  95  (3),  98  (3),  note. 
CHINA,  our  and  English  judicial  authority  in,  i.  123. 
CHIVALRY.  (See  Court  of.) 

CHLOROFORM,  to  wounded  person,  contributing  to  death,  ii.  638  (2). 
CHLOROFORM  OR  ETHER, 

consent  obtained  by  administering,  in  rape,  ii.  1126. 
CHOLERA,  filthy  house  in  time  of,  i.  490  (2). 
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CHOSE  OR  CHOSES  IN  ACTION, 

whether  larceuy  of,  i.  578  (1),  u.  767  (1),  768,  769,  785. 

whether  pardou  can  divest,  i.  910  (1). 

conspiracy  to  obtaiu,  ii.  211. 

not  ordiuavily  included  iu  **  goods  and  chattels,"  ii.  358. 

whether  tearing,  is  malicioas  mischief,  ii.  984  (5). 
CHRIST.  (See  Jesus  Chkist.) 

CHRISTIAN  SABBATH.  (See  Lord's  Day.) 

CHRISTIAN  STATES, 

discriminating  against  not  Christian,  in  international  law,  i.  123. 
CHRISTIANITY,  (See  Lord's  Day  —  Religion.) 

is  in  some  sense  common  law  with  us,  i.  497  (1). 

whether  blasphemy  and  profaneness  offences  against,  ii.  74  (2),  76,  note. 

reviling,  indictable,  ii.  78. 
CHURCH,  (See  Burglary— Disturbing  Meetings.) 

parent  forcing  child  out  of,  i.  882  (2),  note. 

affray  in,  ii.  5,  47;  whether  burglary  in,  ii.  105  (1). 

driving  to,  on  Lord's  Day,  ii.  958  (3). 
CHURCH-WARDEN,  extortion  by,  ii.  894. 

CIRCULATING  PAPERS,  as  to  merits  of  cause,  indictable,  i.  468  (6). 
CIRCULATION,  no  intent  to  put  into,  in  forgery,  ii.  601  (1). 
CIRCUMSTANCES,  the,  may  aggravate  assault,  ii.  50  (I). 
CIRCUMSTANTIAL  EVIDENCE, 

to  prove  joiut  assent  in  conspiracy,  ii.  190  (2). 
CITIZEN,  cannot  rely  on  foreign  authority  in  defence,  i.  132. 
CITIZEN  ABROAD,  our  jurisdiction  over,  i.  112etseq. 
CITY,  conspiracy  to  defraud  a,  ii.  209  (4). 
CITY  BY-LAW,  (See  By-laws  and  Statutes.) 

whether  suit  on,  civil  or  criminal,  i.  32. 

whether,  can  create  forfeitures,  i.  832. 

prosecution  under,  as  barring  indictment  on  statute,  i.  1029  (8),  1068. 
CITY  COUNCIL,  bribing  member  of,  ii.  88  (2),  note. 

contempts  against,  ii.  218  (2). 
CIVIL  ACTION.  (See  Civil  Suit.) 

CIVIL  CAUSES,  doctrine  of  mistake  of  fact  in,  i.  301  (8,  4). 
CIVIL  AND  CRIMINAL,  blending,  i.  33. 

distinguished  as  to  intent,  i.  286-290. 

whether  contempt  of  court  divided  into,  ii.  241  (2),  242. 

forcible  entry  and  detainer  partaking  of  both,  ii.  516. 
CIVIL  DAMAGES,  differingfrom  punishment,  on  joint  conviction,!.  955(1> 
CIVIL  IN  EFFECT,  while  criminal  in  form,  i.  291  (2). 
CIVIL  IN  ESSENCE,  nuisances  which  are,  i.  1074  (3). 
CIVIL  JURISDICTION,  whether  jeopardy  under,  bars  military,  i.  1029  (4). 
CIVIL  JURISPRUDENCE,  differs  from  criminal,  i.  303  a,  note,  par.  2. 

forfeitures  in  rem  partly  of,  i.  817-819. 
CIVIL  LAW,  the,  in  our  criminal  law,  i.  41. 
CIVIL  LIABILITY,  (See  Civil  ani>  Criminal  — Tort.) 

A  nd  criminal,  for  same  wronsful  act,  full,  i.  263  a-278 ;  namely,  general  doc- 
trine, 264-266;  whether  and  what  exceptions  in  felony,  267-272;  reasons 
hereof,  and  law^s  reasoning,  273-278. 

distinguished  from  criminal,  as  to  insanity,  i.  896  (1). 
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"  CIVIL  OFFICER," 

whether  legislator  is,  within  United  States  Constitution,  i.  461. 
CIVIL  PROCEEDING  OR  PROCEEDINGS, 

indictable  to  obstruct,  i.  467  (1). 

against  several,  how  punishment  on,  differs  from  criminal,  i.  957  (2). 

do  not  bar  criminal,  i.  1069  (1). 

indictment  for  nuisance  in  nature  of,  i.  1074  (3)-1076. 
CIVIL  PROCESS,  obstructing,  whether  indictable,  i.  467. 

whether  breaking  from,  is  punishable  prison  breach,  ii.  1072,  1073. 
CIVIL  REMEDY,  (See  Civil  Suit.) 

may  be  had  in  addition  to  indictment,  i.  264-278. 

for  official  wrong-doings,  i.  460  (1),  461,  note. 

for  assault,  ii.  60,  61. 
CIVIL  RIGHT,  against  railway,  enforced  by  indictment,  i.  531  (5). 

whether  new  trial  to  prosecutor  in  criminal  proceeding  to  enforce,  i.  993. 
CIVIL  SUIT  OR  SUITS,  (See  Criminal  —  Nuisance.) 

object  of,  is  to  recover  damages,  i.  247  (2). 

not  ordinarily  barred  by  criminal,  i.  264-206,  1069. 

whether,  in  felony,  can  be  before  criminal,  i.  267-278. 

oppressively  bringing  several,  where  one  suffices,  i.  588. 

compared  with  criminal,  as  to  punishment  or  damages,  i.  955-957. 

when  analogies  of,  govern  the  criminal,  i.  1074-1076. 
CIVIL  TORTS,  (See  Tort.) 

not  always  require  evil  intent,  i.  247  (2). 

one  meaning  only,  committing  crime,  i.  330  (2). 
CIVIL  TRESPASS,  (See  Caeklessness  —  Homicide  —  Trespass.) 

casual  death  in,  ii.  692  (1). 

goods  taken  by,  later  felonious  intent  makes  larceny,  ii.  839. 
CIVIL  WRONG,  (See  Tort.) 

intent  to  commit,  not  adequate  in  attempt,  i.  731  (3). 

burning  house  while  committing,  not  arson,  ii.  15  (1). 
CLAIM  OF  LANDS,  whether,  in  forcible  entry,  ii,  509. 
CLAIM  OF  RIGHT, 

act  under,  not  malicious  mischief,  ii.  998;  not  robbery,  ii.  1162  a  (4);  not 
larceny,  ii.  851. 
CLANDESTINE,  whether  larceny  must  be,  ii.  842  and  note. 
CLASSES  OF  OFFENCES,  (See  Division  of  Crime.) 

The^  to  which  doctrine  of  former  jeopardy  applies  j  full,  i.  990,  991. 
CLASSES  OF  PERSONS, 

The,  embezzling^  full,  ii.  330-351. 
CLASSIFICATION,  in  insanity,  i.  375  (2),  note,  379  (1),  note. 
CLEAN  HANDS,  (See  Plaintiff.) 

plaintifE  in  civil  suit  must  have,  i.  11,  256,  267  (2). 

doctrine,  not  applies  to  crime,  i.  256  (1,2),  ii.  468,  469. 
CLEANLINESS,  jailer  withholding  means  of,  from  prisoner,  ii.  666. 
"  CLEARANCE  "  from  friendly  society  not  **  acquittance,"  ii.  565. 
CLEMENCY,  in  punishment,  follows  amends,  i.  713  (2,  3). 
CLERGY,  (See  Benefit  of  —  Clerk  in  Orders.) 

principal  having,  no  proceeding  against  accessory,  i.  668  (1). 

and  invalid  indictment,  discharge  on,  as  to  fresh  proceedings,  i.  1021  (3). 

taking  away,  from  homicide,  ii.  624  (2),  625 ;  effect  of,  625-628. 
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CLERGYMAN,  when  statute  requiriag  test  oath  froodi  void,  i.  279  (4). 
CLERICAL  PERSONS,  assaults  on,  aggravated,  ii.  46. 
CLERK,  (See  Aokmt  —  Exbezzlbmbnt  —  Sebvamt.) 

who  a,  for  embezzlement,  ii.  332-348  a,  364. 
CLERK  OP  COURT,  (See  Officeb.) 

misfeasance  or  non-feasance  by,  contempt,  ii.  255  (5). 

perjury  by  false  oath  before,  ii.  1020  (4),  1021. 
CLERK  AND  EMPLOYER,  correlatives,  not  one  without  other,  ii.  383. 
CLERK  DE  FACTO,  whether,  commit  embezzlement,  ii.  330,  340  (3). 
CLERK  IN  ORDERS,  offence  of  beating,  in  England,  i.  496  (3),  ii.  46. 
CLERK  IN  STORE, 

can  commit  larceny  of  goods  if  he  removes  them,  ii.  824  (2). 
CLOTHES  ON  CORPSE,  lareeny  of,  ii.  780  (2). 
CLOTHING,  injuries  to  chUd  by  withholding  suiUble,  i.  557. 

larceny  by  repairer  of,  ii.  868  (4). 
CLOTHING  AND  FOOD,  parent's  neglect  to  provide,  i.  883. 
CLUB,  killing  with,  in  suppressing  breach  of  peace,  ii.  655  (2). 
COAL  FROM  MINE,  larceny  of,  by  continuous  diggings,  ii.  889  (2). 
COAL-PIT,  backing  horse  into,  whether  larceny,  ii.  846  (2). 
COALS  IN  MASTER'S  CART, 

when  servant  commits  larceny  of,  or  not,  ii.  831  (1). 
COCCULUS  INDICUS  BERRIES,  (See  Poison.) 

in  what  circumstances,  poison,  i.  758  (3). 
COCK-FIGHTING,  (See  Gaming.) 

whether,  indictable,  i.  504  (3). 
COERCION, 

Hutband^s  actual  or  presumedy  oftoifet  full,  i.  856-366. 
COIN,  (See  Counterfeit  —  Countebfeitino.) 

meaning  of  word,  ii.  276  (1). 
COIN  CURRENT  BY  USAGE,  what,  in  law  of  counterfeiting,  ii.  298. 
COIN  BY  LAW  CURRENT,  what,  in  counterfeiting,  ii.  296. 
COIN  AT  TIME  CURRENT,  what,  in  law  of  counterfeiting,  ii.  295. 
COKE,  criminal-law  writings  of,  i.  87. 

COLLATERAL  ISSUE,  false  swearing  to,  perjury,  ii.  1032  (1,  2). 
COLLECTING  CROWD,  when,  indictable,  i.  1146  (1). 
COLLECTING  DEBT,  by  false  pretences,  i.  438  (3),  ii.  466. 
COLLECTING  PP:0PLE  IN  STREET,  obstruction  by,  ii.  1276  (1). 
COLLECTOR  ON  COMMISSION. 

as  servant.  &c..  in  embezzlement,  ii.  341  (2).  370,  371. 
COLLIERY,  homicide  from  neglect  of.  ii.  696  (2). 
COLONIAL  LEGISLATURE,  contempts  against,  ii.  249,  note,  par.  1, 2. 
COLOR  OF  BET,  (See  Bet.) 

pettinff  money  under,  larceny  or  not,  ii.  813  (3). 
COLOR  OF  OFFICE,  (See  Officer  de  Facto.) 

Extortion  must  he  by,  full,  ii.  393. 

effect  of  discharging  official  duties  under,  i.  464  (1). 
COLORING,  (See  Counterfeiting.) 

what,  in  counterfeiting  coin,  ii.  292. 
COMBAT.  (See  Mutual  Combat.) 

COMBINATION,  COMBINATIONS,  (See  Acckssort  - CoNSPa^^^^ 

—  Unlawful.) 
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COMBINATION,  COMBINATIONS  — conftntMjrf. 

To  commit  private  injuries^  full,  i.  592,  593. 

They  of  act  and  intent,  in  attempt,  full,  i.  770,  771. 

Of  words  and  conduct,  as  false  pretence,  full,  ii.  430,  431. 

an  element  in  conspiracy,  ii.  173,  179. 

when  not  punishable  as  conspiracy,  ii.  185  (1),  190,  195. 

of  numbers,  as  supplying  physical  force,  ii.  505,  519. 

whether,  essential  in  treason,  ii.  1228. 
COMBINATION  OF  CAUSES,  homicide  through  a,  ii.  337-639. 
COMBINATION  CORRUPT, 

Element  of,  in  conspiracy,  full,  ii.  180-190. 
COMBINATION  IN  OVERT  ACT,  of  conspiracy,  ii.  192  (2). 
COMBINATIONS  OF  INTENT,  (See  Intent.) 

Operating  together,  full,  i.  837-346. 
COMBINATIONS  OF  NUMBERS, 

doctrine  of,  in  forcible  entry  and  detainer,  ii.  504  (2),  505  (2). 

supply  force  in  forcible  trespass,  ii.  519  (1). 
COMBINATIONS  OF  OFFENDERS, 

The  respective  punishmenU  of,  full,  i.  954-958. 

in  robbery,  ii.  1180  (2). 
COMBINATIONS  OF  PERSONS, 

In  crime,  full,  i.  628-643 ;  namely,  doctrine  staled  and  illustrated,  629-633; 
applied  in  varying  circumstances,  633  a-642. 
COMBINATIONS  AMONG  WORKMEN, 

rights  and  wrongs  of,  ii.  230  (3)-233. 
COMBINE, 

Public  good  and  desert  of  punishment  must,  to  Justify  punishment,  full,  i. 
209-211  a. 

act  and  evil  intent  must,  to  constitute  crime,  i.  206,  207. 
COMBINED  CAUSES,  operating  in  false  pretences,  ii.  461. 
COMBINING  OF  SUBSTANCES,  false  pretence  as  to  effect  of,  ii.  457  (2) 
COMBUSTIBLE  ARTICLES,  (See  Nuisance.) 

The  nuisance  of  keeping,  full,  i.  1097-1100. 
COMFORT, 

'         Offences  against  personal  preservation  a  fid,  full,  i.  547-564. 
COMMAND,  to  child,  servant,  wife,  effect  of,  i.  355,  357,  884  a,  892. 

from  husband,  crime  not  in  his  presence,  i.  359  (1). 

causing  death  by  a,  i.  562  (2),  563. 

teacher  to  enforce  compliance  with  reasonable,  i.  886  (3). 
COMMAND  OF  GOD,  insane  delusion  of  a,  ii.  392,  nojbe,  394. 
COMMAND  TO  INFERIOR,  killing  by  a,  in  felonious  homicide,  ii.  641. 
COMMAND  OF  PARENT,  not  justify  child  in  crime,  i.  884  a. 
COMMANDING  ASSISTANCE,  effect  of,  by  officer  de  facto,  i.  464  (7). 
COMMANDING  CRIMINAL  ACT,  brings  what  responsibility,  i.  640,  note. 
COMMERCE, 

United  States  regulate,  i.  178-176 ;  jurisdiction  of  crimes  against,  i.  176. 
COMMERCIAL  PAPER,  whether  and  when,  «*  token,"  in  cheat,  ii.  148.       , 
COMMISSION,  wrongful,  more  reprehensible  than  omission,  i.  217  (3). 

traveller  on,  clerk  for  embezzlement,  ''  agent,"  ii.  341  (2). 

whether  embezzlement  by  collector  on,  ii.  870,  371. 

larceny  by  dealer  on,  ii.  871. 

769 


COM  INDEX  OF  SUBJECTS. 

COMMISSION  TO  SETTLE  BOUNDARIES,  no  larceny  of,  ii.  770  (2). 
COMMITMENT,  (See  Contempt  ov  Court.) 

for  contempt  of  court,  ii.  270,  271. 
COMMITTING  ANOTHER  OFFENCE,  first  degree  murder  in,  u.  727. 
"  COMMON  BARRATOR,"  (See  Barratry.) 

indictment  to  charge  barratry  by  words,  ii.  05  (3). 
COMMON  BAWD,  (See  Bawd y-housb.) 

not  indictable,  i.  1085. 
COMMON  BRAWLER,  ofEence  of  being,  i.  1105  (2). 
COMMON  CARRIER,  (See  Carrikr.) 

bringing  unwholesome  food  to  market,  when  indictable,  i.  491  (!)• 

whether,  servant  for  embezzlement,  ii.  342. 

is  bailee,  and  how  commit  larceny,  ii.  833-836,  858-8G3. 
COMMON-COUNCILMAN,  refusing  office  of,  indictable,  i.  246  (1). 
COMMON  GAMING-HOUSE.  (See  Gaming-house.) 

»•  COMMON  LABOR,"  words,  in  Lord's  Day  statutes,  ii.  954  (2),  955  (2,3). 
COMMON  LAW,  (See  Criminal  —  Law  —  Military  and  Martul 

—  National.) 

The,  unthin  our  national  United  States,  full,  i.  189-203*,  utLmeij,  generdln, 
190-197;  specially  of  criminal,  198-203. 

whether,  extends  in  States  to  crime,  i.  35,  37. 

whether  ecclesiastical  law  a  part  of,  i.  38. 

authorities  as  to,  in  criminal  things,  i.  40-42. 

as  to  military  and  martial,  i.  43-46. 

avoiding  absurdities  in  the  old  English,  i.  92. 

benefit  of  clergy  as  part  of  our,  i.  938. 
COMMON-LAW  DUTY,  when  breach  of,  indictable,  i.  289. 
COMMON  LAW  OF  ENGLAND, 

application  of,  to  crime  with  us,  i.  85,  87-39. 
COMMON-LAW  PUNISHMENTS, 

With  statutory  mofhjication.%  the,  for  crimen  full,  i,  933-945. 
COMMON  LAW  OR  STATUTE, 

forfeitures  in  rem  by  either,  i.  821  (6). 
COMMON-LAW  TREASON, 

subsequently  to  English  statutes,  i.  702;  to  ours,  i.  703. 
COMMON  NIGHT-WALKING,  defined,  indictable,  i.  501  (4). 
COMMON  NUISANCE,  (See  Nuisance.) 

to  the,  allegation  in  indictment,  i.  243  (2). 

defined,  i.  1072  (1). 
COMMON  PLAN, 

criminal  responsibility  of  persons  acting  on  a,  i.  636,  637  (!)• 
COMMON  PROSTITUTION.  (See  Prostitution.) 

COMMON  RAILER,  ofiTence  of  being,  i.  1105  (2). 
COMMON  SCOLD,  (See  Nuisance  —  Public  Order.) 

The  nuisance  of  full,  i.  1101-1105. 

offence  of  being  a,  i.  540  (6) ;  how  punished,  i.  943. 
COMMON  SELLER,  of  liquor,  and  single  sales,  i.  782  (1). 

when  jeopaitiv  for  being,  bars  indictment  for  single  sale,  i.  1054  (^r 
COMMON  TRICKS  OF  TRADE, 

In  Jaw  of  false  pretences,  full,  ii.  447-457. 
COMMUNITY,  injuries  to  the  whole,  indictable,  i.  2:5  (3). 
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COMMUNITY  AND  INDIVIDUALS, 

Conspiracies  against  both^  full,  ii.  234,  235. 
COMPEL   REWARD, 

taking  thing  to,  for  return,  is  larceny,  ii.  841  a  (2). 
COMPEL   SALE,  taking  thing  to,  is  larceny,  ii.  841  a  (3). 
COMPEL  WORKMEN,  conspiracies  to,  indictable,  ii.  233  (6).    . 
COMPELLED  OATH,  taking  money  by,  robbery,  ii.  1170  (3). 
COMPENSATING  JURORS,  whether,  embracery,  ii.  386. 
COMPETITION, 

conspiracy  to  suppress,  at  auction,  ii.  216  (3). 

conspiracies  to  impair,  indictable,  ii.  230  (1),  233  (6). 
COMPLAINT,  criminal  prosecution  may  be  by,  i.  32. 
COMPLETED,  undertaking  to  share  in  offence,  after  it  is,  i.  642  (2). 
COMPLETED  FELONY, 

assisting  before,  or  after,  as  to  accessorial,  i.  693  (1). 
COMPOUND  LARCENY,      (See  Asportation  —  Larceny  —  Robbery.) 

Varioiu  forms  of,  full,  ii.  892-904;  namely,  from  person^  ii.  895-899;  from 
particular  places,  ii.  900-904. 

meaning  of  term,  and  concerning,  i.  566  (4,  5). 

what  is,  ii.  757  (3). 
COMPOUNDING,  (See  Accessory  After  —  Amends  ^  Private 

Satisfaction.) 

TThe  offence  of  full,  i.  709-715  a. 

doctrine  not  applicable  to  lowest  offences,  i.  247,  248. 

why  a  crime,  i.  267  (3),  275  (2),  276;  what  is,  i.  604  (8). 

nature  of,  not  accessorial,  i.  694  (1). 

in  receiving  stolen  goods,  i.  699. 
COMPULSION,  act  from,  no  crime,  i.  346. 
COMPULSION  AND  NECESSITY, 

As  excusing  crime,  full,  i.  346-355. 
CONCEALING  ANOTHER'S  CRIME,  for  personal  safety,  i.  721  a. 
CONCEALING  CRIME,  while  being  committed,  effect  of,  i.  633. 
CONCEALMENT   OP  TREASURE-TROVE, 

offence  of,  ii.  875,  876,  887. 
CONCUR, 

What  must,  toith  false  pretence,  full,  ii.  460-475. 
CONCURRENT  CAUSE  OR  CAUSES,  how  operate  together,  ii.  424. 

wound  as,  in  homicide,  ii.  639  (2). 
CONCURRENT  JURISDICTION, 

effect  of  two  tribunals  having,  i.  1014  (3),  note. 

jeopardy,  in  one  of  two  courts  of,  i.  1029. 
:  CONCURRENT  REMEDIES, 

general  views  of  the  doctrine  of,  i.  264-278,  778-815  a. 

how,  where  both  statute  and  by-law,  i,  1029  (3),  1068. 

corporation  and  individuals  both  indictable  for  same  act,  i.  424. 
CONCURRING  FORCE,  felonious  homicide  from  a.  ii.  641. 
CONDITION,  pardon  upon,  and  effect  of  violating,  i.  914  (3),  915. 

separating  the,  of  bond  from  penalty,  in  cheat,  ii.  147  (2),  note. 

whether  detaching  the,  from  contract  is  forgery,  ii.  678  (2). 
CONDITION  TO   PERFORM, 

one  not  in,  may  commit  attempt,  i.  737  (2). 
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CONDITION  PRECEDENT, 

effect  of  consent  to  a  taking  on,  in  larceny,  ii.  815  (1). 
CONDITION  OP  REPAIR, 

'   The,  in  which  way  must  be  kept^  full,  ii.  1280. 
CONDITION  SUBSEQUENT, 

gale  of  goods  on,  as  to  false  pretences,  ii.  465  (3). 
CONDUCT,  as  false  pretence,  ii.  430. 

of  one,  whether  justifies  killing  another,  ii.  719  (2). 
CONFESSION,  (See  Former  Jeopardy.) 

whether  convict  infant  on,  i.  370;  plea  of  guilty  as,  L  977  (2). 

assault  to  extort,  ii.  53  (4). 
CONFIDENCE,  (See  Previous , Cokfidkkck.) 

The,  of  defrauded  person  in  the  embezzler,  full,  ii.  352-355. 

one  cheated  by  false  token  must  hare,  in  it,  ii.  159. 
CONFINEMENT,  killing  by,  iL  641. 
CONFISCATION  ACTS,  (See  Forfkitubk.) 

lands  forfeited  under,  i.  821  (2). 
CONFLICT,  not  to  be  sought,  in  homicide,  i.  869  (1). 
CONFLICTING  RIGHTS  IN  WAYS, 

how  adjusted,  u.  1272  (4),  1278  (2). 
CONGREGATED  NUMBERS,  a  substitute  for  foroe,  u.  180  (3). 
CONGREGATION,  (See  Disturbing  Mebtinos.) 

discharging  fire-arms  into,  how  many  offences  and  jeopardies,  L  1061  (!)• 
•«  CONGREGATION  ASSEMBLED,"  meaning,  u.  303  (2),  304. 
CONGRESS, 

what  jiirisdiction  of,  over  State  bridges,  ii.  1269  (3),  1272  (4),  note. 
CONIES,  when  larceny  of,  ii.  773  (1). 
CONJURERS,  who,  and  whether  indicUble,  L  598  (1,  3). 
CONNECTED  BUILDINGS, 

how  as  to,  in  forcible  entry  and  detainer,  ii.  518. 
CONQUEST,  (See  Law  of  Nations.) 

not  changes  law,  i.  14. 
CONSCIENCE,  (See  Divinb  and  Human  Law ^  Hebxsieb -Lib- 

erty OF  —  Reason  and.) 

Lord's  Day  statutes  not  violate  rights  of,  ii.  951  (1). 
CONSCIENCE  OF  CHILD,  parent  controlling,  I  882  (2),  note. 
CONSCIENCE  OF  MANKIND,  no  punishment  contrary  to,  i.  211. 
CONSCIENTIOUS  CONVICTIONS,  not  justify  corrupting  acts,  ii.  82  (2). 
CONSENT  OF  INJURED   PERSON,  (See  Fobmeb  Jbopardt- 

Injubbd  Person  —  Rape.) 

Effect  of  on  crimituil  act,  full,  i  258-263. 

Effect  of  in  assault,  full,  ii.  35,  36. 

The,  which  prevents  carnal  act  being  rape,  full,  ii.  1122-1126. 

to  detect  offender  in  uttering,  i.  437  (4) ;  in  robbery,  L  438  (2). 

to  homicide,  no  defence,  i.  510,  ii.  641. 

to  being  kidnapped,  i.  560  (2),  ii.  751 ;  in  rape,  i  766. 

of  prisoner,  he  may  be  put  a  second  time  in  jeopardy,  i.  995-1007. 

relinquishing  constitutional  rights  by,  i.  995,  996. 

after,  he  cannot  object,  i.  996,  997. 

to  battery,  beating  in  excess  of,  ii.  72  b  (1). 

effect  of,  to  let  in  burglar,  ii.  119. 
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CONSENT  OF  INJURED  PERSON  — confinwrf. 

to  embezzlement,  what,  and  effect  of,  ii.  365;  to  sodomy,  ii.  1193. 
CONSENl?  OF  KEEPER, 

not  affects  prisoner's  offence  of  escape,  ii.  1104  (1). 
CONSENT  TO  TAKING, 

The  ovmer's,  in  larceny,  full,  ii.  811-822. 
CONSENT  UNAUTHORIZED,  not  avails  wrong-doer,  i.  257  (5). 
CONSENT  OF  WIFE, 

when,  rebuts  larceny  in  taking  husband's  goods,  ii.  873  (3). 
CONSEQUENCES,  (See  Act  —  Crime  —  Pardon  —  Punishment.) 

0/  crime  and  its  prosecution,  full,  i.  (c.  60-63)  927-1070  a  ;  namely,  the 
punishTnetU  by  sentence  of  court,  927-958  a ;  for  an  offence  subsequent  to 
the  first,  959-965;  the  operation  of  law  on  the  sentence^  966-977;  no  second 
prosecution  for  the  same  offence,  978-1070  a. 
of  an  act,  particular  and  general,  i.  223-225. 
natural  and  probable,  presumed,  i.  734  (1). 
presumed  intended,  ii.  16,  115-117. 
responsibility  for  the,  of  concurrent  causes,  ii.  424. 
CONSEQUENCES  NOT  MEANT, 

evil  combinations  resulting  in,  i.  633  a  (2,  3). 
CONSIDERATION,  (See  General  Considerations.) 

a,  and  false  pretence  combining,  ii.  475. 
showing,  to  give  validity  in  forgery,  ii.  546. 
CONSPIRACIES  AGAINST  ANIMALS,  whether  indictable,  i.  597  a. 
CONSPIRACIES  TO  DEFRAUD,  (See  Cheat  —  Fraud.) 

Individuals,  the  law  of,  full,  ii.  198-214. 
CONSPIRACIES  AGAINST  GOVERNMENT, 

as  punishable  crimes,  i.  457  (3) . 
CONSPIRACY,  CONSPIRACIES,         (See  Combination—  Overt  Act.) 
The  law  of,  full,  ii.  169-240;  namely,  the  general  doctrine,  171-179;  element 
of  the  law  of  corrupt  combinations,  180-190;  element  of  the  law  of  attempt, 
191-195;  applied  to  particular  relations  and  things,  196-235  (as,  defraud- 
ing  individuals,  198-214 ;  injuring  them  otherwise,  215-218  a  ;  disturbing 
government  and  justice,  219-225;  creating  breaches  of  peace,  226;  creating 
public  nuisances,  ^c,  227-229;  concerning  wages  and  the  like,  230-233; 
injuring  both  public  and  individuals,  234,  235) ;  statutory  conspiracies,  236- 
238;  merger,  misdemeanor  and  how  punished,  239,  240. 
is  in  criminal  law  an  act,  i.  432. 

to  do  non-indictable  wrong,  may  be  indictable,  i.  518  (1),  629. 
to  destroy  vessel,  i.  570,  note, 
against  personal  reputation,  i.  591  (2-4). 
defined,  nature  of,  and  why  indictable,  i.  592. 
between  people  in  and  out  of  the  flesh,  i.  593  (3). 
mere  presence  not  suffice,  will  must  contribute,  i.  633,  634. 
to  beat  a  man,  when  all  guilty  of  murder  if  he  is  killed,  i.  633  a  (5) ; 

same,  to  drive  one  from  his  premises,  i.  633  a  (6). 
independent  crimes  committed,  i.  634 ;  accidental,  i.  635-687. 
acting  in  pursuance  of  a,  all  liable,  i.  636,  637. 
in  common,  act  by  one,  i.  636 ;  general  intent,  i.  638. 
circumstances  modify i;ig  guilt  in,  i.  638,  639. 
to  charge  one  with  crime,  indictable,  i.  762  (3). 
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CONSPIRACY,  CONSPIRACIES  —  continued. 

a  species  of  attempt  by  solicitation,  i.  767  (3). 

conyiction  of  full  ofEenoe  oq  iDdictment  for,  i.  792. 

cannot  be  committed  hy  one  person,  one  tried  alone,  i.  801  (1). 

one  dead,  separate  trials,  acquittal  of  part,  &c.,  i.  801  (1). 

whether,  to  commit  a  felony,  merges  in  felony  committed,  i.  814. 

by  client  and  attorney,  i.  895  (1). 

when  conviction  for,  disqualifies  witness,  i.  974. 

corrupt,  respecting  appointment  to  office,  ii.  86  (3)  and  note. 

33  £dw.  1,  Stat.  2,  against,  in  nature  of  maintenance,  ii.  124  (2). 

to  deceive  court,  ii.  130  (1). 

may  be  to  injure  private  person,  ii.  157  (3) ;  injure  actor,  ii.  308,  note. 

tending  to  duel,  ii.  312  (3) ;  to  get  undue  price  for  goods,  ii.  452. 
CONSPIRATORS,  perjury  by  false  swearing  as  to  acts  of,  ii.  1039  (2). 
CONSPIRING  TO  LEVY  WAR,  in  treason,  ii.  1211,  1231  (1). 
CONSTABLE,  (See  Officeb  —  Sheriff.) 

refusing  office  of,  indictable,  i.  246  (1). 

acting  without  giving  bond,  indictable,  i.  468  a  (2). 

crime  of  refusing  office  of,  i.  458  (2). 

suffering  street- walker  to  escape,  i.  707  (2). 

contempts  against,  ii.  248  (1). 

whether,  servant  for  embezzlement,  ii.  342,  note. 

may  commit  extortion,  ii.  392  (2). 

larceny  of  one's  own  goods  from,  ii.  791. 

indictable  for  what  malfeasance,  ii.  978. 
CONSTITUTION  OF  UNITED  STATES,  (See  United  States) 

judicial  power  under,  i.  56,  57,  195,  196. 
CONSTITUTIONAL  POWER,  requires  legislation,  when,  i.  174, 177. 
CONSTITUTIONAL  QUESTIONS,  (See  Ex  Post  Facto  Laws- 

Jurisdiction —  Law  of  Nations  —  United  States.) 

Powers  of  national  government  within  States,  full,  i.  156-181. 

as  depending  on  written  Constitution,  i.  24. 

connected  with  military  and  martial  law,  i.  45,  48-50,  55-64,  67,  68. 

suspension  of  habeas  corpus,  i.  63,  64. 

sursendering  fugitives  from  other  States,  i.  135. 

jurisdiction  of  the  States  over  citizens  abroad,  &c.,  i.  152,  153. 

State  commanding  belligerent  act  abroad,  i.  153. 

jurisdiction  over  Indian  territory,  i.  154. 

jurisdiction  of  United  States  within  State  limits,  i.  156-181. 

power  of  United  States  to  regulate  commerce,  i.  173-176. 

United  States  as  a  nation  under  Constitution,  i.  182-188  a. 

jurisdiction  over  District  of  Columbia,  i.  187. 

over  the  Territories,  i.  188. 

as  to  *'  cases  in  law  and  equity/'  i.  195. 

United  States  courts  administering  State  laws,  i.  196. 

nullity  of  ex  post  facto  laws,  i.  279-284. 

right  of  officer  to  resign,  i.  458  (2). 

whether  legislator  impeachable,  i.  461. 

as  to  effect  of  impeachment,  i.  463. 

gaming,  lotteries,  sale  of  intoxicating  liquor,  right  to  prohibit,  i.  ^^' 

validity  of  Sabbath-keeping  laws,  i.  499  (3). 
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CONSTITUTIONAL  QUESTIONS  — con/tntt«<f. 

restraints  on  liberty  of  conscience,  i.  499  a. 

statutes  against  vagrancy,  valid,  i.  515,  note. 

same,  against  deer-killing,  i.  516  (2),  note;  as  to  fish,  lb. 

as  to  what  is  felony,  i.  617  a. 

as  to  accessory  after  fact  in  treason,  i.  703. 

whether  forfeiture  in  rem  constitutional,  i.  831,  832. 

forfeiture  for  liquor-keeping  and  selling,  i.  833-835. 

in  whom  the  power  of  pardon,  i.  899-901. 

as  to  pardon  before  conviction,  not  till  offence  committed,  i.  903,  904. 

pardon  of  impeachments,  i.  912 ;  of  legislative  contempts,  i.  913. 

statutes  authorizing  juiy  to  fix  punishment,  i.  934  (2). 

*«  cruel  and  unusual  punishment,''  i.  946,  947. 

statute  providing  heavier  punishment  for  second  offence,  i.  965  (1). 

as  to  corruption  of  blood  and  forfeiture,  i.  970. 

sister  State  record  as  incapacitating  witness,  i.  976  (1). 

no  second  prosecution  for  the  same  offence,  1.  978-1070  a. 

not  twice  in  jeopardy,  i.  981,  and  throughout  the  chapter. 

how  regard  juridical  decisions  on,  i.  1012  (2). 

reputation  as  evidence  of  bawdy-house,  i.  1088  (3). 

statutes  regulating  restraint  and  custody  of  dogs,  i.  1080  (2),  note,  par.  5. 

as  to  tippling-shops,  i.  1117. 

forbidding  the  altering  or  repairing  of  wooden  buildings,  i.  1151  (3). 

providing  summary  punishment  for  assault,  affray,  &c.,  ii.  54. 

statutes  against  blasphemy  and  profaneness,  ii.  81. 

contempts  in  absence  of  court,  ii.  257  (2),  259. 

whether  jury  trial  for  contempt  of  court,  ii.  269  (2). 

as  to  coin  and  legal  tender,  ii.  280-282. 

whether  States  can  legislate  about  the  coin,  ii.  285. 

statutes  disqualifying  duellist  for  office,  ii.  317. 

embezzlement  statute  as  partial  legislation,  ii.  381. 

embezzlement  under  State  and  United  States  laws,  ii.  882. 

what  are  **  written  votes,"  ii.  527  (2). 

as  to  forgery  under  State  laws,  ii.  556-558. 

permitting  truth  of  libel  in  defence,  ii.  920. 

forbidding  bowling-alleys  Saturday  evening,  ii.  951  (1),  note. 

validity  of  Lord's  Day  statutes,  ii.  951,  952. 
CONSTITUTIONAL  RIGHTS,  may  be  waived,  i.  995-1007. 
CONSTITUTIONS,  our  written,  i.  24. 
CONSTRUCTION  OF  WRITING,  (See  Interpretation.) 

whether  false  swearing  as  to,  perjury,  ii.  1040  (2). 
CONSUL,  CONSULS,  judicial  jurisdiction  of,  i.  122, 123. 

rights  and  immunities  of,  i.  122,  129,  181. 

jurisdiction  of  cases  affecting,  by  what  law  tried,  i.  196. 
CONTAGIOUS  DISEASE,  (See  Infected  Child  —  Infection.) 

accused  person  not  to  be  tried  while  infected  by,  i.  354. 

when  exposure  to,  indictable,  i.  490  (1). 
CONTEMPT,  legislative  body  punish  member  for,  i.  461. 
CONTEMPT  OP  COURT,  (See  Court  —  Judge  —  Pardon.) 

And  the  like,  full,  ii.  240  a-273;  namely,  in  general  of  doctrine,  241-242  a ; 
against  what  tribunal  or  assemblage,  243-249  (as,  the  higher  courts,  243 ; 
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CONTEMPT  OP  COTJKT^eorUinued. 

justices  ofptacty  244-246;  legislative  and  other  bodies^  ojficert^  247-249); 
b^f  whcU  act,  250-263  (aa,  in  general,  250,  251;  in  presence  of  court,  252- 
253  ay  by  officers,  jrc,  not  in  presence,  254,  255 ;  by  parties,  jfc,  iMrf  m 
presence,  256;  by  third  persons  not  in  presence,  257-262;  against  justicet  of 
peace,  263);  the  contempt  as  an  indictMe  offence^  20^267;  thesummanf 
consequences  of  the  contempt,  268-278. 

punishable  summarily,  indictable,  i.  468  (7). 

lawyer  may  commit,  i.  895  (2). 

may  be  pardoned,  i.  913  (2). 

summary  prosecution  for,  not  barred  by  indictment,  i.  1067  (2). 

oral  words  as,  ii.  946  (3). 
CONTEMPT  AND  RIDICULE,  holding  one  up  to,  libel,  u.  929  et  seq. 
CONTEMPTS,  (See  Contkmpt  of  Court  —  Legislative.) 

by  disobedience  to  judicial  orders,  i.  240. 
CONTINGENT  FEES,  to  lawyers,  whether  champertous,  ii.  132. 
CONTINUANCE,  waiver  to  prevent,  i.  997  (6),  note. 
CONTINUE  NUISANCE,  indicUble  to,  i.  433  (2) ;  to  way,  u.  1286  (2). 
CONTINUING,  civil  or  criminal  suit,  till  other  ended,  i.  266  (2). 
CONTINUOUS  LARCENY,  how  regarded,  ii.  889. 
CONTRACT,  (See  Aorbbment  —  Breach  of  —  Neglect  to.) 

when,  not  enforced,  i.  11;  breach  of,  when  not  indictable,  i.  582  (1), 
ii.  665  and  note. 

conspiracy  to  obtain,  ii.  211. 

conspiracies  to  induce  breach  of,  ii.  230  (3),  233  (3). 

compelling  one  by  false  pretences  to  fulfil  his,  iL  471  (2),  note. 

procuring,  in  false  pretences,  ii.  488. 

indorsement  is,  in  statutory  forgery,  ii.  568. 

death  from  neglect  of  duty  assumed  by,  ii.  665. 

whether,  is  '*  common  labor  "  within  Sunday  statutes,  ii.  954  (2);  not, 
**  servile  labor,*'  ii.  954  (4). 
CONTRACT  INTERVENING, 

between  pretence  and  cheat,  in  false  pretences,  ii.  432  (4). 
CONTRACT  MATRIMONY,  false  pretence  of  being  in  condition  to,  ii.  445. 
CONTRACT  TO  SELL  LIQUOR,  not  indictoble  attempt,  i.  761  (2). 
CONTRACTS  ON  SUNDAY,  both  civilly  void  and  crimes,  ii.  968  (1). 
CONTRADICTION,  swearing  a,  in  perjury,  ii.  1044. 
CONTRIBUTING  TO  DEATH,  is  in  law  a  killing,  ii.  637-639. 
CONTRIBUTION-BOX,  larceny  in  taking  money  from,  ii.  812  (2),  note. 
CONTRIBUTORY  NEGLIGENCE, 

doctrine  of,  not  applies  to  crime,  i.  256  (2) ;  not  to  criminal  homicide,  ii. 
662  a  (2). 
CONTROL  OF  COURT,  officers  of  court  are  in  the,  ii.  254. 
CONTROL  OF  RECEIVER, 

goods  in  receiving  must  come  under,  ii.  1139  (1). 
CONTROL  OF  THING,  what,  in  the  asporUtion  of  laroeny,  ii.  794  (2)-797. 
CONTROLLING  DISEASE,  act  from,  no  guilt,  i.  387  (4). 
CONVENIENCE  AND  SAFETY, 

What  protection  to  the  public,  from  the  criminal  law,  full,  i.  530-533  a* 
"  CONVENIENT  AND  SAFE/'  way  to  be  made  and  kept,  ii.  1280  (8). 
CONVERSATIONS,  connecting  different,  in  false  pretences,  ii.  431. 
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CONVEY AKCE,  (See  Deed  —  Prior  Coittktance.) 

of  lands,  void  for  adverse  possessioD,  ii.  137~liO. 
CONVEYANCE  PUBLIC,  death  from  negligent  running  of  a,  ii.  662  a  (1). 
CONVICTION,  CONVICTIONS,       (See  Foreign  Conviction  —  Former 

Jeopardy —  New  Triai..) 

Joints  hno  punishment  on,  fuU,  i.  954-958, 

for  any  offence  within  the  transaction,  i.  791. 

for  what,  when  ofEences  included  in  one  another,  i.  794 ;  not  included,  i. 
798-801. 

of  one  offender,  on  indictment  against  several,  i.  800-802. 

meaning,  — pardon  before,  or  after,  i.  903  (2),  904. 

erroneous  date  of,  in  pardon,  i.  906  (2). 

meaning,  and  how  averred  and  proved,  i.  963,  964. 

bars  a  second  prosecution,  i.  994;  how,  when  erroneous,  i.  1021, 1022. 
CONVICTION  FOR  MISDEMEANOR, 

whether,  on  indictment  for  felony,  i.  788,  789. 
CONVICTION  OF  PART,  on  indictment  for  homicide,  ii.  745  (2). 
COOL  BLOOD,  killing  in,  though  there  is  cause  for  passion,  ii.  718. 
COOLING  TIME, 

whether,  in  homicide,  question  for  court  or  jury,  ii.  673  a  (2),  713. 

what,  and  more  fully  of,  in  homicide,  ii.  711  (2)-713,  718. 
COONS,  whether  larceny  of  reclaimed,  ii.  773  (2). 
COPY  OF  INDICTMENT,  waiver  of  the  right  to,  i.  997  (3). 
COPY  OF  INSTRUMENT,  forgery  may  be  of,  ii.  529. 
COPPER,  tearing  from  building,  and  carrying  away,  iL  984  (3). 
CORN  GROWING,  statutory  larceny  of,  ii.  784. 
CORONER,  (See  Officer  —  Sheriff.) 

preventing  inquest  by,  i.  468  (6),  ii.  1188  (2) ;  partakers  therein,  i.  688  (8). 

extortion  by,  ii.  394 ;  what  other  malfeasance  by,  ii.  978. 
CORPORAL  OATH,  meaning  of,  ii.  1018  (5)  and  note. 
CORPORATION,  (See  Municipal  Corporation.) 

What  is  J  and  capacity  of,  for  crime,  full,  i.  417-424. 

interests  of,  public,  i.  246. 

within  statutory  word  ^*  person,"  a  de  facto,  i.  570,  note. 

rights  vested  in  municipal,  whether  pardon  divests,  i.  910  (5). 

conspiracy  to  defraud  a  private,  ii.  209  (4). 

whether,  *<  master  "  in  law  of  embezzlement,  iL  337, 338;  is  <*  person  "  in, 
ii.  337. 

may  be  extortion  from,  ii.  408. 

forgery  on  a  non-existing,  ii.  543  (3). 

may  be  subject  of  libel,  ii.  934  (2) ;  commit  libel,  ii  935  (1). 
CORPORATION  OFFICER,  whether,  "servant "  for  embezzlement,  ii.  334. 
CORPSE,        (See  Burial —  Dead  Body  —  Disinterring  —  Sepulture.) 

casting  into  river,  stealing,  digging  up,  &o.,  indictable,  i.  506. 

no  larceny  of  a,  ii.  780  (1). 
CORRUPT,  meaning  of,  in  law  of  conspiracy,  ii.  172  (1). 
CORRUPT  COMBINATIONS, 

Element  of  law  of  in  conspiracy,  full,  ii.  180-190. 
CORRUPT,  DELIBERATE,  WILFUL,  perjury  must  be,  ii.  1045, 1046  (1) 
CORRUPT  MOTIVE,  (See  Evil  Intent.) 

Extortion  must  proceed  from  a,  full,  ii.  896-400. 
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CORRUPT  NEGLECT,  of  official  daties,  indictable,  i.  468  a. 
CORRUPTION,  miBtake  of  law  is  not,  i.  299. 

as  to  indictabUity  of  officer,  i.  460  (1),  462  (2). 

required  for  information  against  magistrate,  ii.  972  (3),  976  (2),  977. 
CORRUPTION  OF  BLOOD,  (See  Pardon.) 

forfeiture  attending,  distinguished  from  forfeiture  in  rem,  i.  820  (2). 

whether  restored  by  pardon,  i.  918  (1). 

what,  and  consequent  on  attainder,  i.  967  (3) ;  reasons  for,  i.  969,  970. 

forbidden  by  our  constitutions  and  statutes,  i.  970. 
CORRUPTION  OF  PUBLIC  MORALS,  libels  tending  to  the,  iL  910. 
CORRUPTLY  INFLUENCING,  judge  or  jury,  indictable,  L  468  (5). 
COSTS,  when  ex  post  facto,  i.  281  (3),  note. 

what,  remitted  by  pardon,  i.  910  (2,  4). 

forgery  of  own  bill  of,  ii.  685,  note. 
COTTON  GROWING,  stotutory  larceny  of,  ii.  784. 
COTTON-HOUSE,  arson  in  a,  ii.  17  (1). 
COUNCIL.  (See  Ecclesiastical  Council.) 

COUNSEL,     .      (See  Advocate  —  Lawyer.) 

mistaking  law  through  advice  of,  i.  294  (3). 

false  oath  under  advice  of,  in  perjury,  i.  298  (4). 

too  many  and  too  eminent,  i.  683  (2),  note. 

anciently,  not  allowed  to  prisoner  in  treason  and  felony,  i.  996. 
COUNSEL  IN  CAUSE,  how  far  protected  in  libel,  ii.  915  (4). 
**  COUNSEL  OR  PROCURE,"  a  felony,  statute  interpreted,  i.  670  (2). 
COUNSELLING  MOTHER,  to  kill  child  at  birth,  ii.  634. 
COUNSELLING  TO  SUICIDE,  what  responsibility  for,  i.  6li2. 
COUNTERBALANCING  BENEFIT,  in  obstruction  of  way,  ii.  1272  (2). 
COUNTERFEIT,  having,  procuring,  i.  204  (2). 

promise  to  take  back,  if  not  genuine,  i.  341  (2). 

meaning  of,  as  to  coin,  ii.  289  (1). 

silently  passing,  as  genuine,  a  false  pretence,  ii.  430  (3). 
COUNTERFEIT  COIN,        (See  Coin  —  Countebfeit  Moxey  —  Mokey.) 

husband's  coercion  in  uttering,  i.  359  (3). 

attempt  to  utter,  by  staking  at  gaming-table,  i.  765  (2). 

conviction  for  having,  in  less  numbers  than  alleged,  i.  799  (2). 
COUNTERFEIT  DISCHARGE,  is  false  token  in  cheat,  ii.  149  (3). 
COUNTERFEIT  LETTERS, 

are  symbol  or  token  in  common-law  cheat,  ii.  144  (2). 

cheating  by,  i.  571  (1). 
COUNTERFEIT  MONEY,  (See  Counterfeit  —  Forgery.) 

whether  offence  to  have,  with  intent  to  utter,  i.  204. 

intoxication  as  defence  to  passing,  i.  412  (1). 

one  procuring  another  to  pass,  principal,  i.  686. 

the  offence  of  passing,  ii.  148.  286,  430  (3),  605-608. 
COUNTERFEITING,  (See  Coloring  —  Forgery  —  Simiutcde  - 

Utter.) 

And  the  likej  aa  to  coin,  full,  ii.  274-300;  namely,  something  of  the  EntfUrh 
law,  276-279 ;  the  United  States  laws,  280-282 ;  the  State  laws,  283-287  a ; 
meanings  of  some  words,  288-298;  whether  felony  or  misdemeanor,  299. 

procuring  dies  for,  i.  435  (3). 

a  species  of  attempt,  i.  437 ;  cheat  need  not  be  accomplished,  i.  437. 
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COUNTERFEITING  —  continued, 

of  records,  i.  468 ;  nature  of  offence  of,  i.  479,  686. 

similitude,  i.  769 ;  conviction  for  less  than  is  charged,  i.  799. 

same  act  of,  offence  against  both  State  and  United  States,  i.  178,  988. 

meaning  of  word  '*  counterfeit  "  —  what  a  counterfeiting,  ii.  289-291. 
COUNTERMAND  OF  BAILMENT,  larceny  by  bailee  after,  ii.  865. 
COUNTRY,  (See  Foreign  —  Leave  Country  —  Nation  —  Out  of.) 

one  out  of,  indictable  here,  i.  110  et  seq. 

larceny  in  one,  and  goods  carried  into  another,  i.  137-142. 

how  resist  being  carried  out  of  the,  i.  868  (3). 

whether  kidnapping  includes  intent  to  convey  out  of,  ii.  750  (4),  752  (2). 
COUNTY,  COUNTIES,  (See  Jurisdiction  —  Tkrkitorial  Limits  — 

Wrong  County.) 

goods  stolen  in  one,  and  carried  into  another,  i.  139.  ■ 

and  county  lines,  in  States,  i.  146-149. 

United  States  not  usually  punish  offences  within,  i.  176. 

whether  penalties  vested  in,  divested  by  pardon,  i.  910  (5). 

effect  of  acquittal  because  indictment  in  wrong,  i.  1053. 
COUNTY  LINES,  offences  within  State,  outside  of,  i.  176. 
COURSE  OF  DUTY,  whether  embezzled  thing  must  be  received  in,  ii.  358. 
COURSE  OF  JUSTICE,  false  swearing  in  any,  perjury,  ii.  1026  (1). 
COURT,  COURTS,  (See  Blunders  of  —  Contempt  —  Legal  Pro- 

cess —  Papers  —  Proceedings.) 

not  all  laws  administered  in  the,  i.  25,  28,  31. 

not  execute  martial  law,  i.  55. 

crimes  cannot  be  prosecuted  without,  having  jurisdiction,  i.  109-112. 

whether  our,  sit  abroad,  i.  122,  123. 

power  of,  over  fugitive  from  justice,  i.  135. 

not  essential  to  existence  of  law,  is  to  its  enforcement,  i.  193. 

changing  the,  after  act  done,  i.  280  (1). 

attempts  to  influence,  when  indictable,  i.  468. 

sometimes  remit  fines  and  forfeitures,  i.  899. 

no  jeopardy  where,  has  no  jurisdiction,  i.  1028. 

affray  in,  ii.  5  (2) ;  assaults  in,  ii.  49  and  note,  60  (2). 

contempt  is  offence  against  the,  ii.  243. 

taking  paper  from  files  of,  when  contempt,  ii.  253. 

publishing  proceedings  of,  and  about,  contempt,  ii.  259. 

under  United  States  statute,  ii.  260. 

whether,  of  United  States  and  States  administer  each  other's  laws,  ii.  1022. 

false  swearing  before  any,  perjury,  ii.  1025. 
COURT  OF  CHIVALRY,  former  jurisdiction  of,  i.  44. 
COURT  COMMISSIONERS,  whether  contempts  against,  ii.  244,  note. 
COURT  DE  FACTO,  whether  perjury  before,  i.  464  (6),  ii.  1020  (2). 
COURT  OR  JURY,  whether,  fixes  the  punishment,  i.  934. 

question  of  deadly  weapon  whether  for,  ii.  680  (3),  681. 
COURT  OR  COURTS  MARTIAL,  (See  Martial  Law—  Military 

Law.) 

military  law  administered  in,  i.  44. 

jeopardy  before,  bars  further  proceedings,  i.  1029  (1). 

perjury  may  be  before,  ii.  1026  (7),  note. 
COURT  OFFENDED,  the,  alone  punish  for  contempt,  ii.  268  (3,  4).   * 
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COURTESIES,  forgery  of  certificate  to  procme,  ii.  534  (2). 
COURTS  OF  MOTHER  COUNTRY, 

colonists  do  not  take,  but  law,  i.  193. 
COVENTRY  ACT,  the,  of  mayhem,  ii.  1008  (1). 
COVERTURE,  (See  Husband  —  Marriaob  —  Wife.) 

Effect  of^  on  the  unfeU  criminal  liability ^  full,  i.  356--366. 
COVES  OF  SEA,  what  territorial  jurisdiction  over,  i.  105. 
COW,  public  beating  of,  indictable,  i.  597. 

killing  a,  punishable  as  malicious  mischief,  IL  085  (2). 
COX'S  REPORTS,  of  criminal  cases,  i.  73. 
CRANES,  when  larceny  may  be  of,  ii.  773  (1). 

CREATING  APPREHENSION,  in  forcible  entry  and  detainer,  iL  505  (4). 
CREDIT,  obtaining,  by  false  pretence,  ii.  480  (1),  483. 

need  be  no,  gained  in  forgery,  ii.  603  (1). 
CREDIT  OF  WITNESS,  (See  Witness.) 

false  testimony  affecting,  perjury,  ii.  1032  (3),  1038  (2). 
CREDITORS,  conspiracy  to  defraud,  ii.  206. 

whether  larceny  to  take  own  goods  from  officer  to  defeat,  ii.  791  (2). 
CREEKS,  are  within  counties,  i.  146. 

CRIME,  CRIMES,  (See  Act --Combinationb  — Criminal  Law  — 

Elements    of  —  False    Accusation  —  Indictable  —  Intent  — 
Locality  or  —  Magnitude  —  Offence  —  Specific.) 

Catnmitted  against  two  or  more  govemtnents,  full,  i.  136-141. 

what  is,  i.  32 ;  whether  common  law  extends  to,  i.  35. 

under  the  English  ecclesiastical  law,  i.  38,  39. 

committed  in  one  country  by  person  in  another,  i.  110. 

in  foreign  ports  and  on  high  seas,  i.  117-120. 

may  be  against  both  United  States  and  a  State,  i.  178. 

how  intense  the  evil  required  in,  i.  235  (3). 

compared  to  civil  tort,  as  to  intensity  of  evil,  i.  235,  247,  248. 

one*s,  not  justify  another's,  i.  257  (1). 

no,  without  evil  intent,  i.  287. 

may  exist,  though  re^iulting  in  good,  i.  825,  826,  341. 

the  particular,  to  be  considered  in  insanity,  i.  385  (1). 

technical  divisions  and  distinctions,  i.  598-606;  gradations  in,  i.  603. 

no,  without  a  principal,  i.  649. 

how  specific,  constituted,  i.  773-785;  how  carved  out  of  transactions,  I 
791-815. 

offence  by  thing  not  a  personal,  i.  816. 

not  essential  in  forfeiture  in  rem,  i.  829. 

domestic  relations  do  not  protect,  i.  879  (1). 

no,  remains  after  pardon,  i.  898  (2),  note,  par.  2. 

conspiracy  to  commit,  indictable,  ii.  183  (1),  191  (3),  198  (1). 

conspiracy  falsely  to  charge  one  with,  ii.  217  (1). 

associations  against,  ii.  220  (3). 

libel  charging  or  not,  individual  with,  ii.  930. 
CRIME  AND  CONTEMPT  OF  COURT,  same  act  as  both,  ii.  261. 
CRIME  WITHIN  CRIME,  illnstrations  of,  i.  780. 

when  a  jeopardy  for  lower  or  higher,  will  bar  indictment  for  other,  i- 
1054-1059. 
"CRIME  AGAINST  NATURE,"  the,  is  sodomy,  ii.  1191  (3). 
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CRIME  IN  REM,         .  (See  Forfeiture.) 

Qucisif  or  forfeiture  of  things  in  wrong  ^  full,  i.  816-836. 
CRIMEN  FALSI,  what  —  incapacitates  witness,  i.  972. 
CRIMINAL,  CRIMINALS,  compelling  work  from,  i.  454. 

condition  of  pardon  must  not  be,  i.  915  (1). 

the,  causing  himself  to  be  prosecuted,  i.  1010. 

killing  a,  detected  in  his  crime,  ii.  708,  709. 
CRIMINAL  ACT,  (See  Act.) 

delusion  in  insanity  must  be  connected  with  the,  i.  894  (2). 
CRIMINAL  ASSAULT, 

compared  with  civil,  ii.  60  (2),  61. 
CRIMINAL  CAPACITY,  (See  Capacity  for  Crime  —  Insanity.) 

Of  infants,  rules  for,  full,  i.  367^73. 
«  CRIMINAL  CASES,''  meaning,  i.  32. 
CRIMINAL  AND  CIVIL, 

distinguished  as  to  intent,  i.  286-290. 

whether  contempt  of  court  divided  into,  ii.  241  (2),  242. 

forcible  entry  and  detainer  partaking  of  both,  ii.  516. 
CRIMINAL  ENDEAVOR, 

what,  and  distinguished  from  attempt,  i.  435  (2,  3). 
CRIMINAL  FIELD, 

How  dimded,  full,  i.  599-606. 
CRIMINAL  IN  FORM,  while  civil  in  effect,  i.  291  (2). 
CRIMINAL  INFORMATION,  (See  Information.) 

cannot  always  be  had  where  indictment  lies,  i.  246. 

applicant  in  fault,  i.  256;  carrying  on  civil  suit,  i.  266  (1). 

withheld  where  wrong-doer  acted  under  constraint,  i.  688. 

withholding,  for  libel  containing  only  truth,  ii.  918  (4). 
CRIMINAL  INTENT,  (See  Evil  Intent  —  Intent.) 

By  what  words  indicated,  full,  i.  425-429. 

lowest  crimes,  like  highest,  require,  i.  247  (2). 

impossibility  of,  in  insanity,  i.  375  (1)  and  note. 

insanity  as  want  of  capacity  for  the,  i.  375  (1),  381  (2). 

power  of  corporation  to  entertain  the,  i.  417  (4). 

the  Sunday  laws  require  what,  ii.  971  (1). 
CRIMINAL  JURISDICTION, 

contempt  in  a  court  having  no,  ii.  242  (3). 
CRIMINAL  JURISPRUDENCE, 

how  differs  from  civil,  i.  288,  301  (3),  303  a,  note,  par.  2,  1074-1076. 
CRIMINAL  LAW,  (See  Books  —  Common  Law  —  Crime  —  Law  — 

Treatises.) 

Considered  as  a  branch  of  the  law  of  the  land,  full,  i.  30-42. 

Who  exempt  from  our,  full,  i.  124-135. 

Whether  there  is  a  common,  of  United  States,  full,  i.  189-203. 

whether  State  procedure  followed  by  national  courts  in,  i.  194, 

further  of  the,  of  our  national  government,  i.  198-203. 

forfeitures  in  rem  not  strictly  of  the,  i.  817. 

when  analogous  to  the  civil  department,  i.  1074-1076. 

libels  to  incite  to  violations  of,  ii.  912. 
CRIMINAL  LEGISLATION, 

ex  post  facto  laws  pertain  to,  not  civil,  i.  279  (3). 

771 


CUS  INDEX  OF  SUBJECTS. 

CRIMINAL  LIABILITY, 

And  civil  f  for  same  wrongful  aet^  full,  i.  263  a~278 ;  namely,  general  doctrine, 
264-266 ;  whether  and  what  exceptions  in  felony,  267-272;  reasons  hereof 
and  law^s  reasoning,  273-278. 
CRIMINAL  N£GL£CT,  by  parent,  of  child,  L  883,  884,  888. 
CRIMINAL  PERFORMED  BY  ONE, 

conspiracy  Deed  not  be  to  do  what  would  be,  i.  592,  it.  178,  180,  220  (1). 
CRIMINAL  PROCEEDINGS,  not  barred  by  civil,  i.  1069  (1). 
CRIMINAL  PROSECUTIONS,  how  differ  from  civil  suits,  i.  247. 
CRIMINAL  REPORTS,  in  what  books  the  old,  i.  70,  75,  78. 
CRIMINAL  RESPONSIBILITY.  (See  Rksfonsibilitt.) 

CRIMINAL  STATUTE,  (See  Statute.) 

conspiracy  to  violate,  punishable,  ii.  191  (3). 
CRIMINAL  TRANSACTION,  (See  Tranbactiok.) 

Separable  into  what  specific  offences,  full,  i.  791-803. 

distinguished  from  specific  crime,  i.  777. 

two  offences  in  one,  second  jeopardy,  i.  778. 

various  forms  of  carving  the,  into  specific  crimes,  i.  778-783. 
CRIMINATE  SELF,  whether  pardoned  witness  must,  i.  917  (3). 
CRITERION, 

The,  distinguishing  murder  from  manslaughter,  full,  ii.  672-674. 
CRITICISM,  words  in  due,  not  libel,  ii.  914  (2). 
CROSSING  OF  WAYS,  mutual  rights  at,  ii.  1272  (4),  note. 
CROWD,  shooting  into,  in  attempt,  i.  736  (7). 

death  by  shooting  into,  murder,  ii.  688. 
CROWN,  in  England,  as  to  pardon,  i.  899;  as  to  coin,  ii.  276,  277. 
CROWN  CASES  RESERVED,  concerning  the,  i.  72. 
CRUEL  ACT,  is  of  malice,  i.  429  (2). 
**  CRUEL  AND  UNUSUAL  PUNISHMENT," 

forbidden  by  Constitution,  what  is,  i.  946,  947. 
CRUELTY,  in  divorce  law,  by  mentol  force,  i.  660  (3). 
CRUELTY  TO  ANIMALS,  (See  Maucious  Mischief.) 

intoxication  no  defence  in,  i.  402. 

whether  or  how  indictable,  i.  594  (2}-597;  conspiracies  against  animals, 
i.  597  o. 
CUL  DE  SAC,  whether,  may  be  public  way,  ii.  1268  (2). 
CULPABLE  HOMICIDE, 

Scotch,  how  differs  from  the  English  manslaughter,  i.  217  (3),  note;  small 
blame  in,  i.  227. 
CUMULATIVE  SENTENCES,  something  of  doctrine  of,  i.  953. 
*«  CUNNING  WOMAN,"  false  pretence  of  being  a,  ii.  429  a  (2). 
CURIOSITY.  (See  Idlk  Curiosity.) 

CURRENCY,  altering  paper  to  give  it,  in  forgery,  ii.  576  (1). 
CUSTODIAN,  but  not  one  in  possession,  can  commit  larceny,  ii.  824. 
CUSTODY,  what,  in  forcible  entry,  ii.  601  (2). 

difference  between,  and  possession,  in  larceny,  ii.  824  et  seq. 

only  one  in,  can  commit  escape,  ii.  1094. 
CUSTODY  OF  CHILD,  by  guardian,  i.  885  (2). 

taking  child  from  decreed,  under  divorce,  kidnapping,  ii.  754. 
CUSTODY  AND  POSSESSION,  in  larceny,  distinguished,  ii.  824  (1). 
CUSTOM,  not  justifies  taking  in  larceny,  ii.  852.  < 
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CUSTOM  OF  EXPOSURE,  (See  Prkscription  —  Ubagk.) 

of  person,  not  makes  it  lawful,  i.  1131. 
CUTTING  OFF  HAIR,  an  assault,  ii.  28. 
CUTTING  AND  WOUNDING, 

undertaking  to  join  in,  after  completed,  i.  642  (2). 

DAGGER,  assault  with,  ii.  53  (3). 

DAIRY,  whether  keepiug,  nuisance,  i.  1143. 

DAMAGE.  (See  Needless.) 

DAMAGE  SPECIAL,  indictable  wrong  to  be  actionable  must  have,  i.  265  (2). 

DAMAGES,  effect  of  criminal  suit  on  civil  for,  i.  266  (3). 

false  swearing  as  to,  perjury,  ii.  1025,  1038  (1). 
DAMAGING  PROPERTY,  as  statutory  malicious  mischief,  ii.  994. 
DANCING-SCHOOL,  not  a  show,  i.  114^ 
DANGER,  the  apprehended,  in  riot,  ii.  1147  (1). 
DANGER  OYER,  not  kill  assailant  when,  i.  869  (1). 
DANGEROUS,  what  is,  to  public,  indictable,  i.  531  (2). 
DANGEROUS  ACTS,  death  from,  as  murder  or  manslaughter,  ii.  687  et  seq. 
DANGEROUS  ANIMAL,  (See  Animal.) 

suffering,  at  larg^e,  indictable,  i.  318  (1). 
DANGEROUS  WEAPON,         (See  Deadly  —  Loaded  Arms  —  Weapon.) 

carrying,  when  indictable,  L  540  ;  unintended  death  from,  i.  862. 

employing,  in  defence  of  property,  i.  862. 

assault  with,  ii.  53  (3) ;  robbery  with,  iL  1179  a  (2). 
DARKENING  STREET,  by  building  larger  house,  ii.  1275  (2). 
DATE,  altering,  forgery  or  not,  ii.  574,  575. 

when  a  false,  is  forgery,  ii.  584  (2). 
DATE  OF  CONVICTION,  erroneously  stated  in  pardon,  i.  906  (2). 
DAUGHTER, 

in  mistaken  defence  of,  wounding  innocent  person,  i.  308  a,  note,  par.  4. 

responsibility  for,  in  keeping  bawdy-house,  i.  1084  (2). 
DAY,  breaking  by,  whether  burglary,  statutory  offence,  ii,  102,  10^. 
DAY  OR  JJIGHT,  larceny  may  be  in  either,  ii.  804  (2). 
DAY  OF  PUNISHMENT,  how,  in  sentence,  warrant,  &c.,  i.  951. 
DAYTIME,  in  law,  what,  ii.  101;  burglary  in,  ii.  102. 
DE  FACTO  AGENT,  whether,  commit  embezzlement,  ii.  330,  340  (3). 
DE  FACTO  COURT  OR  OFFICER, 

whether  perjury  before,  i.  464  (6),  ii.  1020  (2). 
DE  FACTO  INSURANCE  CORPORATION,  arson  to  defraud,  ii.  12  (4). 
DE  FACTO  MEETING,  protected,  ii.  307  a. 
DE  FACTO  OFFICER,  doctrines  as  to,  i.  464,  464  a,  468  a  (2). 

may  commit  extortion,  ii.  392  (3). 

answerable  for  escape,  ii.  1097. 
DE  JURE  OFFICER,  doctrines  as  to,  i.  464,  464  a. 

DE  MINIMIS  NON  CURAT  LEX.  (See  Maxims  — Small  Things.) 

DEAD,  libels  on  the,  ii.  939,  940. 
DEAD  BODY,  (See  Corpse  — Sepulture.) 

burying,  to  prevent  inquest,  indictable,  i.  468  (6). 

casting  into  river,  indictable,  i.  506. 

conspiracy  to  dissect  or  indecently  exhibit^  ii.  228. 

no  larceny  of,  ii.  780  (1). 
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DEADLY  MISSILE,  death  fi-om,  thrown  in  riot,  murder,  ii.  691  (2). 
DEADLY  WEAPON,  (See  Dangerous  Weapon— Loaded  Arms- 

Weapon.) 

right  to  kill,  where  attack  from,  i.  850  (4). 

assault  with,  ii.  53  (3) ;  in  defence  of  property,  ii.  656  '(4). 

defined,  death  from,  murder,  ii.  680,  681. 

used  in  sudden  quarrel,  in  homicide,  ii.  716. 
DEAF  AND  DUMB, 

one  who  is,  not  necessarily  insane,  burden  of  proof,  i.  395  (3). 
DEALERS  ON  COMMISSION,  larcenies  by,  ii.  871. 
DEATH,  (See  Homicide.) 

nature  of  proceeding  by  indictment  for  causing,  i.  32. 

whether  homicide  at  place  of,  or  of  blow,  i.  112  (3)-116. 

is  common-law  punishment  for  felony,  i.  615  (1),  035,  939. 

imprisonment  largely  a  substitute  with  us,  i.  939  (1). 

in  a  judgment  of,  day  how  material,  L  951. 

of  juror  or  judge,  takes  away  jeopardy,  i.  1032  (2). 

not  essential  to  duel,  ii.  313  (2). 

in  homicide,  must  be  result  of  defendant's  doing,  ii.  635-639. 
DEATH  FOLLOWING  WOUND,  effect  of,  in  prison  breach,  ii.  1079. 
DEATH  PENALTY,  as  test  of  felony,  i.  615  (3),  616  (2),  622  (2). 
DEATH  OF  riilNCIPAL,  how  affects  accessory,  L  668  (2). 
DEATH  SENTENCE, 

murder  for  unauthorized  person  to  execute  the,  ii.  631  (2). 
DEBT, 

procuring  payment  of,  by  false  pretence,  i.  438  (3),  ii.  466;  by  foigery,  ii. 
598  (2). 

whether  a  taking  to  collect,  is  larceny,  ii.  849. 

collecting,  by  violence,  not  robbery,  ii.  1162  a  (3). 
DEBT  JUST,  conspiracy  to  procure  payment  of,  ii.  212. 
DEBT  REMITTED,  conspiracy  to  procure,  ii.  211. 
DECEASED,  (See  Homicide  ) 

Acts  ofthcj  as  making  the  killing  murder  or  manslaughter^  full,  ii.  697-718; 
namely,  in  general,  697-700;  adequacy  of  cause  of  excitement^  701-713; 
killing  from  independent  malice^  714-718. 
DECEASED  PERSON,  forgery  of  name  of,  ii.  543. 
DECEITFUL  WAGER,  conspiracy  to  cheat  by,  ii.  204  (1). 
DECEITS,  (See  Chkat.) 

whether,  disqualify  witness,  i.  974. 
DECEIVE  COURT,  combinations  to,  punishable,  ii.  130  (1). 
DECENCY,  public  exhibitions  which  outrage,  indictable,  i.  504  (1). 
DECISIONS,  (See  Adjudged  —  Authority  —  Judicial  —  Stabs 

Decisis.) 

how  regarded  in  law,  i.  361  (3),  note. 

how  the,  on  effect  of  intoxication  on  crime,  L  398  (4). 

law  distinguished  from,  i.  499  a,  note. 

correction  of  erroneous,  in  this  work,  i.  741,  note. 

interpreted  by  their  reasons,  i.  846. 

the  old,  on  self-defence  and  homicide,  1.  848. 
DECREE  OF  DIVORCE,  forgery  may  be  of,  ii.  529,  531  (2). 
DECREE  OR  ORDER,  disobeying,  is  contempt  of  court,  li.  256  (2). 
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DEDICATION  TO  PUBLIC,  ways  by,  ii.  1267  (1). 
DEED,  (See  Conveyance —  Forgery.) 

husbaud  obtaining  wife's  signatura  to,  by  false  pretences,  ii.  iSi  (2). 

forgery  of ,  indictable,  ii.  526,  529. 

what  a,  in  statutory  forgery,  ii.  567. 

antedating  own,  as  forgery,  ii.  584,  585. 

forging,  with  description  of  premises  imperfect,  ii.  603  (3). 

statutory  larceny  of,  ii.  785  (2). 
DEER,  when  larceny  may  be  of,  ii.  773  (1). 
DEFACING  TOMBS,  (See  Sepulture.) 

as  malicious  mischief,  ii.  984  (2) ;  offence  of,  ii.  1189. 
DEFAMATION,  conspiracy  in  nature  of,  ii.  217.  « 

DEFECTIVE  PROCEEDINGS,  perjury,  in  what,  ii.  1028(3). 
DEFENCE,         (See  Chastity  —  Homicide  —  Self-defence  —  Sodomy.) 

Of  person  and  property,  full,  i.  836-877;  namely,  some  general  views,  838, 
839;  perfect  and  imperfect,  distinguished,  840,  841;  the  perfect,  842-859; 
the  imperfect,  860-863;  summary  of  defence  of  the  person,  864-874;  sum- 
viary  of  defence  of  property,  875,  876;  assisting  others  in  defence  ^  877. 

duty  of  lawyers  to  make,  i.  376  (4),  note,  par.  12. 

force  in,  not  assault,  ii.  37  (2). 
DEFENCE  OF  CASTLE,  (See  Castle  —  Dwelling-house.) 

what,  and  general  doctrine  of,  i.  858,  859,  ii.  707. 
DEFENCE  OF  LIMB,  what,  permissible,  i.  866. 

DEFENCE  OF  PROPERTY,  (See  Defence  —  Forcible  Detainer 

—  Forcible  Entry  —  Homicide  —  Property.) 

what,  permissible,  i.  536  (2) ;  assault  in,  ii.  37-41. 

man  may  defend  his  own  property,  ii.  502,  520. 

when  taking  life  in,  felonious,  ii.  656  (3,  4). 

homicide  in,  whether  murder  or  manslaughter,  ii.  706. 
DEFEND  LEGAL  RIGHT,  persons  may  assemble  to,  ii.  1259. 
DEFENDANT,  when  husband  must  be  made,  with  wife,  i.  366. 

error  in  sentence  not  affecting  the,  i.  932. 
DEFENDANT'S  FAVOR,  errors  in,  i.  930  (3). 
DEFINING  EMBEZZLEMENT,  concerning,  ii.  325,  326. 
DEFINING  INSANITY,  difficulties  of,  i.  381  et  seq. 
DEFINITION  IN  LAW, 

concerning,  and  nature  of,  ii.  32  (3),  758,  note,  par.  13. 
DEFINITIONS,  abduction,  i.  555. 

Accessory,  i.  663  (1);  before  fact,  i.  673  (1);  after  fact,  i.  692  (1). 

Act,  the,  in  crime,  i.  431 ;  in  attempt,  i.  737  (1). 

Affirmation,  ii.  1018  (4). 

Affray,  i.  535  (1),  iL  1  (1). 

Amnesty,  i.  898  (3). 

Arson,  i.  559,  ii.  8. 

Assault,  i.  548  (1),  ii.  23. 

Attainder,  i.  967  (1). 

Attempt,  i.  435  (1).  728. 

Bailment,  ii.  857  (1). 

Barratry,  i.  541  (1),  ii.  64  (1). 

Battery,  i.  548  (1),  ii.  70. 

Bawdy-house,  i.  1083  (1). 
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DEFINITIONS  —  continued. 
Blasphemy,  ii.  76  (1, 2). 
Breach  of  peace,  i.  536  (1). 
Breaking,  ii.  91  (1). 
Bribery,  i.  468  (3),  ii.  85  (1). 
Burglary,  i.  559,  ii.  90;  the  entry  in,  ii.  92  (2). 
Causes,  doctrine  of  combinations  of,  ii.  637  (2). 
Champerty,  i.  541  (1),  ii.  131  (1). 
Cheat  at  common  law,  i.  571  (1),  ii.  143  (1). 

Civilly  and  criminally,  doctrine  that  same  wrong  panishable  both,  L  284. 
Coercion,  doctrine  of  husband's,  i.  357. 
Combinations  of  persons  in  crime,  doctrine  of,  i.  629  (2). 
Common  scold,  i.  1102  (1). 
Compound  larceny,  ii.  892  (1). 
Compounding,  i.  710  (1). 
Conspiracy,  i.  592  (1),  ii.  171-175;  doctrine  of  corrupt  combination  in, 

ii.  180  (1, 2) ;  to  injure  individuals  otherwise  than  by  fraud,  il.  215  (1); 

concerning  labor  and  wages,  ii.  230  (1). 
Contempt  of  court,  doctrine  of,  ii.  241 ;  in  absence  of  court,  by  persons 

served  with  process,  ii.  256  (1). 
Corporation,  ir  417  (1),  criming  capabilities  of,  417  (2). 
Counterfeiting,  ii.  289  (2). 
Crime,  i.  32 ;  criminal  law,  i.  82. 
Deadly  weapon,  ii.  680  (2). 
Deodand.  i.  827,  968  (2). 
Disorderly  house,  i.  1 106. 
Disturbance  of  meeting,  ii.  809  (1). 
Duel,  ii.  318  (1). 

Eavesdropping,  i.  540  (5),  1122  (3,  4). 
Embezzlement,  ii.  325  (2) ;  by  what  classes  of  persons,  ii.  880. 
Embracery,  ii.  384  (2). 
Engrossing,  i.  519  (4),  527. 
Escape,  ii.  1065  (3). 

Ex  post  facto  law,  i.  281  (1),  compare,  284. 
Exposure  of  person,  i.  1125. 

Extortion,  i.  573,  ii.  390  (2) ;  the  corrupt  motive  in,  ii.  396. 
False  imprisonment,  i.  553  (2),  ii.  748  (1). 
False  pretences,  i.  571  (8),  ii.  415  (3);  doctrine  of,  it  414  (8);  that  false 

promise  is  not,  ii.  419  (1) ;  that  false  opinion  is  not,  ii.  429  (1);  shallow 

devices  and  weak  mind,  ii.  433  (1)-;   common  tricks  of  trade  iD,  ii- 

447  (1,  2). 
Felonious  homicide  (see  Homicide,  Manslaughter,  Murder),  doctrine  of, 

ii.  629. 
Felony,  i.  615  (1). 

Forcible  detainer,  i.  536  (2),  ii.  489  (2),  503. 
Forcible  entry,  i.  536  (3),  ii.  489  (2),  503;  doctrine  of  the  act  constitating 

forcible  entry  or  detainer,  ii.  504  (1). 
Forcible  marriage,  i.  555. 
Forcible  trespass,  ii.  517  (1). 
Forestalling,  i.  519  (2),  526. 
Forfeitures  in  rem,  doctrine  of,  i.  816. 
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DEFINITIONS  —  cwjftViMtfd. 

Forgery,  i.  572  (1),  ii.  623,  585  (2);  *»  writing '»  in,  ii.  625  (1);  act  in, 

ii.  572  (1);  similitude  in,  ii.  692  (2);  doctrine  that  accomplished  cheat 

not  required  in,  ii.  602. 
Former  jeopardy,  doctrine  of,  i.  979. 
Gaming-house,  i.  1135  (1). 
Goyemments,  doctrine  of  wrongs  against  two  or  more,  i.  136.    See  i.  983- 

989. 
Habeas  corpus,  i.  63. 
Highway  (see  Way),  ii.  1266  (2). 
Homicide  (see  Felonious  Homicide),  what,  is  felony,  ii.  629;  doctrine  of 

combination  of  causes  in,  ii.  637  (2). 
Hotise,  ii.  11  (2). 
Indictable  act,  i.  232. 
Indictable  private  wrongs,  i.  234. 
Injured  person's  consent,  doctrine  of,  i.  258. 
Injured  person  in  wrong,  doctrine  of,  i.  257  (1). 
Innocent  agent,  i.  310. 
Insanity,  i.  375  (1),  381  (2). 
Intensity  of  evil  in  crime,  i.  247  (1). 
International  duties,  i.  481  (2). 
Intoxication  as  affecting  criminal  intent,  i.  398  (2, 3). 
Kidnapping,  i.  553  (2),  ii.  750  (2,  4),  752  (2). 

Larceny,  i.  566  (1),  ii.  758;  the  asportation  in,  ii.  794  (2);  of  what  prop- 
erty at  common  law,  ii.  761;  the  trespass  in,  ii.  799;  the  intent  in,  ii. 

840  (2);  as  to  lost  goods,  ii.  878  (1). 
Law,  i.  1-3. 
Libel,  ii.  907  (2),  908;   on  individuals,  ii.  929  (1);  on  candidates  for 

office,  ii.  936  a  (1);  on  government,  ii.  941  (1). 
Maintenance,  i.  541  (1),  ii.  122  (1). 
Malice  aforethought,  ii.  675  (2) ;  doctrine  of  killing  from,  though  passion, 

ii.  714.     See  i.  429. 
Malicious  mischief,  i.  569  (3),  ii.  983  (2). 
Manslaughter,  ii.  736,  737;  doctrine  of  the  causes  of  excitement  reducing 

homicide  to,  ii.  701  (1). 
Martial  law,  i.  45. 
Mayhem,  i.  547  (2),  ii.  1001  (1). 
Merger  of  offences,  doctrine  of,  i.  787  (1). 
Military  law,  i.  44. 
Misdemeanor,  i.  623  (1),  624  (1). 
Misprision,  i.  624  (2),  716,  717  (1). 
Mistake  of  fact,  doctrine  of,  i.  301  (2),  303  (1). 
Mistake  of  law,  doctrine  of,  i.  294. 
Murder,  ii.  732,  734  (2);   anciently,  ii.  623;  doctrine  of  the  act  of,  ii. 

679(1). 
Necessity,  the,  which  excuses  crime,  i.  360. 
Night-walkers,  i.  501  (4). 
Nuisance,  i.  1072  (1). 

Numbers  injured,  doctrine  of  the,  i.  243  (1). 
Oath,  ii.  1017,  1018. 
Offensive  trade,  i.  1138  (1). 
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DEFINITIONS  —  continued. 

Pardon,  i.  898  (2). 

Perjury,  L  468  (4),  ii.  1015  (1);  doctrine  of  legal  efficacy  in,  ii.  533;  of 
materiality  in,  ii.  1030. 

Piracy,  i.  553  (4),  ii.  1058. 

Principal  of  first  degree,  i.  648  (2). 

Principal  of  second  degree,  i.  648  (3). 

Prison  breach,  ii.  1005  (1). 

Prisoner  of  war,  i.  63,  note,  64,  note. 

Public  show,  i.  1145. 

Punishment,  doctrine  of  the,  on  joint  convictions,  i.  954,  955  (2). 

Rape,  i.  554,  ii.  1113  (2),  1115  (2,  3) ;  the  carnal  knowledge  in,  iL  1127(1). 

Begrating,  i.  519  (3),  528. 

Reputation,  doctrine  of  the  law's  protection  to,  i.  591  (1). 

Rescue,  ii.  1065  (2),  10S5  (1). 

Riot,  i.  534  (4),  ii   1143(1). 

Robbery,  i.  553  (3),  ii.  1 156 ;  the  apprehended  violence  in,  ii.  1166, 1169  (!)• 

Rout,  i.  534  (3),  ii.  1183. 

Self-defence,  doctrine  of  right  to  take  life  in,  i.  865. 

Sodomy,  i.  503  (1),  ii.  1191. 

State  prisoner,  i.  64,  note,  par.  8. 

Subornation  of  perjury,  ii.  1197  (2). 

Substantive  felony,  i.  696  (1). 

Theft  bote,  i.  710  (2). 

Treason,  i.  456;  overt  act  in,  iL  1231  (3). 

Trespass,  i.  625. 

United  States,  power  of,  in  States,  i.  156. 

Unlawful  assembly,  i.  534  (2),  ii.  1256. 

Usury,  ii.  1260  (2). 

War,  ii.  1227  (2). 

Way  (see  Highway),  the  act  of  obstructing,  ii.  1272  (1). 

Witchcraft,  i.  593  (1),  note. 

Witness,  doctrine  of  incapacity  after  sentence,  to  be,  i.  972. 
DEFRAUD.  (See  Intent  to.) 

DEFRAUD  INDIVIDUAL,  conspiracy  to,  punbhable,  ii.  198  (2,  8). 
DEFRAUD  INSURER,  arson  to,  ii.  12;  of  neighbor's  house  to,  ii.  15  (1). 
DEFRAUDED,  no  person,  in  forgery,  ii.  599  (3). 
DEFRAUDED  PERSON, 

The  confidence  of,  in  the  embezzler,  full,  ii.  352-355. 
DEFRAUDING  GOVERNMENT,  as  public  cheat,  ii.  163. 
DEGREES,  unintended  results  in  offences  which  have,  i.  334  (2,  8). 

word,  in  statutes  dividing  murder  into,  ii.  726  (2,  3). 
DEGREES  IN  ARSON,  by  statutes,  ii.  14  (2),  17  (3),  note,  19. 
DEGREES  OF  CRIME, 

the,  are  treason,  felony,  misdemeanor,  reasons  for,  i.  602  (8). 
DEGREES  IN  MANSLAUGHTER, 

As  established  by  American  statutes ^  full,  ii.  731. 
DEGREES  IN  MURDER, 

As  established  by  American  statutes,  full,  ii.  723-730. 

how  the  division  into,  i.  600  (2). 

whether  material  in  assault  to  murder,  ii.  742  (2). 
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DEGREES  OF  PRINCIPAL, 

first  and  second,  not  distinguishable,  i.  648  (4). 
DEGREES  OF  PROXIMITY  TO  ACT, 

in  the  law's  divisions  of  crime,  i.  602  (4),  604. 
DEITY,  speaking  e?il  of  the,  blasphemy,  ii.  76  (8). 
DELAWARE  BAY,  belongs  to  United  States,  i.  105. 
DELIBERATE  AND   CORRUPT,  perjury  must  be,  ii.  1045. 
"DELIBERATE  AND  PREMEDITATED"  MURDER, 

is  in  first  degree,  explained,  ii.  728. 
DELIBERATION,  intoxication  as  precluding,  i.  414. 
DELIRIUM,  carnal  act  on  woman  in,  rape,  i.  261  (2). 
DELIRIUM  TREMENS,  as  species  of  insanity,  i.  406. 
DELIVERED  PARCEL,  false  pretence  of  having,  ii.  346  (3). 
DELIVERING  FLOUR,  on  Sunday,  navigation  closing,  ii.  959  (12). 
DELIVERY,  when  essential  in  pardon,  and  what,  i.  907  (1,  3,  4). 

essential  to  signature  in  false  pretences,  ii.  460  (4). 

essential  to  chose  in  action  as  subject  of  larceny,  IL  787  (1). 
DELUSIONS,  illustrations  of  insane,  i.  376  (4),  note. 

as  test  of  insanity,  i.  392-394. 
DEMAND,  no,  indispensable  in  embezzlement,  ii.  373. 
DEMAND  AND   SUPPLY,  how  regulate  themselves,  ii.  231,  note. 
DEMANDING  THING,  of  one  not  having  it,  in  attempt,  i.  762  (1). 
DEMOLISHING  HOUSE,  surplus  intent  in  crime  of,  i.  340  (1). 

as  statutory  malicious  mischief,  ii.  994. 
DEMURRER, 

erroneous  judgment  for  defendant  on,  in  former  jeopardy,  i.  1027. 
DENIAL  OF  RECEIPT, 

there  may  be  embezzlement  without,  ii.  373. 

as  evidence  of  embezzlement,  ii.  376  (2). 
DENOMINATION,  forging  bank-note  of  unknown,  ii.  541  (4). 
DEODAND,  what,  and  forfeiture  of,  i.  827,  908  (2). 
DEPARTURE  FROM  PLAN, 

how  affects  acts  of  conspirators,  i.  637  (1),  640,  641. 
DEPENDENT  PERSON, 

whether  death  from  exposure  of,  murder  or  manslaughter,  ii.  686  (1). 
DEPENDING  ON  FORGERY, 

Offences,  full,  ii.  604-608. 
DEPOSIT,  whether  embezzlement  where,  overpaid,  ii.  855  (2,  3). 

the,  of  stolen  goods  received,  ii.  1139  (2). 
DEPOSITION,  forgery  may  be  of,  ii.  529,  598  (2). 
DEPOSITION  FOR  FOREIGN   USE,  perjury  on,  ii.  1026  (7),  note. 
*»  DEPRAVED  HEART,''  old  words,  in  describing  murder,  ii.  735  (2). 
DEPRESS  WAGES,  right  to,  and  how  limited,  ii.  230  (2)-233. 
DEPRIVE   OWNER,  whether  larceny  must  be  to,  ii.  843  (1). 
DEPUTY  SHERIFF,  (See  Sheriff.) 

sheriff's  criminal  liability  for,  i.  218. 

is  ** officer"  for  embezzlement,  ii.  349  (5). 

may  commit  extortion,  ii.  392  (2). 
DESCRIPTION  OF  PREMISES,  ill,  in  forged  deed,  ii.  603  (3). 
DESERT  OF  PUNISHMENT, 

And  public  good,  must  combine  to  justify  t/,  full,  i.  209-211  a. 
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DESERTION,  (See  Seamen  —  Vessel.) 

seaman  forfeiting  wages  for,  i.  821  (3). 
DESIRE  TO  PURCHASE,  false  pretence  as  to,  iL  452. 
DESTINATION, 

larceny  by  bailee  after  goods  at  their,  iL  834,  835,  836  (6);  by  carrier, 
ii.  861. 
*•  DESTROY,'*  meaning  of  word,  i.  670,  note. 
DESTROY  INSTRUMENT,  not  forgery  to,  ii.  578  (1). 
DESTROYING  VESSEL,  statutory  offence  of,  L  570,  note. 
DESTRUCTION  OF  HABITATION, 

griving  money  to  avoid,  in  robbery,  ii.  1171. 
"DESTRUCTIVE  THING," 

whether,  must  be  in  a  form  capable  of  destroying,  L  758  (8). 
DETAINER,  (See  Forcible  Entry  akd.) 

by  force,  indictable,  ii.  490. 
DEVELOPED  BY  DEGREES, 

the  law  of  conspiracy  has  been,  ii.  176  (2). 
DEVELOPMENTS.  (See  Progressive.) 

DEVICES.  (See  Shallow  Devices.) 

DICE.  (See  False  Dice.) 

DICTA,  (See  Judicial  Dicta.) 

yield  to  adjudged  law,  i.  215. 
*♦  DID  NOT  THINK,"  not  false  pretence,  ii.  429  (3). 
DIE  FOR  ANOTHER,  when  one  should,  i.  848.  848  a,  845. 
DIES,  procuring,  for  counterfeiting,  i.  435  (3). 
DIFFERENT  WAYS,  same  offence  committed  in,  i.  785. 
DIFFICULTIES,  in  law  of  insanity,  i.  389,  390. 
DIGGING  UP  CORPSE,  after  burial,  indictable,  i.  606. 
DILAPIDATED  HOUSE,  endangering  way  by,  ii.  1275  (3). 
DIPLOMATIC  AGENTS,  (See  Embassador.) 

foreign,  exempt  from  our  laws,  L  126-128. 
DIPLOMATIC   LAW,  distinguished  from  judicial,  i.  25. 
DIPLOMATIC  POWER,  our  Stotes  have  not,  i.  100. 
DIPSOMANIA,  what,  and  species  of  insanity,  i.  407. 
DIRECTORS,  conspiracy  to  commit  fraud  in  electing,  iL  208. 
DIRK,  assault  with,  ii.  53  (3). 
DISABILITY.  (See  Statutory  Disability.) 

DISABLING,  then  taking,  in  robbery,  ii.  1168. 
DISAFFECTION  TO   GOVERNMENT,  conspiracy  to  create,  u.  224. 
DISAGREEMENT  OF  JURY, 

steps  on,  and  whether  fresh  proceedings,  i.  1033-1086. 
DISBARRED,  lawyer  may  be,  i.  895  (4). 

in  punishment  of  barratry,  ii.  60  (2). 

doctrine  and  practice  of  disbarring,  ii.  255  (2). 
DISCHARGE.  (See  Countkrfkit  Discharge.) 

DISCHARGE  OF  JURY,  (See  Former  Jeopardy  —  Jury.) 

concurred  in  by  defendant,  no  bar  to  second  jeopard?,  i.  998  (2). 
DISCHARGE   OF  OFFENDER, 

on  insufficient  bail,  not  bar  fresh  proceedings,  i.  1010  (2). 

before  petit  jury  sworn,  not  bar  fresh  proceedings,  i.  1014  (2). 

judge  refusing,  after  jeopardy  attaches,  what  steps,  i.  1041. 
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DISCHARGE   OF  OFFENDER— con/intitf<i. 

forgery  may  be  of  order  for,  ii.  631  (2). 
DISCHARGE   SOLDIERS,  false  pretence  of  authority  to,  i.  468  (6). 
DISCHARGING  GUN,  near  sick  person,  an  assault,  i.  549. 

indiscriminately,  is  battery,  ii.  72  a  (2). 

by  soldier  in  exercise,  not  battery,  ii.  72  c. 

death  resulting  casually  from,  ii.  692  (2). 
DISCIPLINE,  force  in,  not  assault,  ii.  37  (2). 

words  employed  in,  not  libel,  ii.  914  (2). 
DISCONNECTED  ACTS, 

whether  conspiracy  to  perform,  indictable,  ii.  185  (1),  190. 
DISCONTENT  TO  GOVERNMENT,  libels  creating,  indictable,  ii.  911. 
DISCORDANT  REASONINGS, 

in  the  books,  how  considered,  L  273  (1). 
DISCRETION, 

as  affecting  indictability  of  officer,  L  459,  460  (1),  462  (1). 

of  judge,  whether  appeal  from,  i.  104L 
DISCRETION  AS  TO  PUNISHMENT, 

when,  what  aggravation  or  mitigation  of  sentence,  i.  948-950. 
DISCRETIONARY,  in  what  sense  pardon  is,  i.  925,  926. 
DISCRETIONARY  EFFECT, 

of  punishment  of  same  act  of  wrong  by  another  government,  i.  989. 
DISCRETIONARY  FUNCTIONS, 

officer  not  punishable  in  respect  of,  ii.  980  (1). 
DISCRETIONARY  OR  NOT,  whether,  to  notice  contempt  of  court,  ii.  272. 
DISEASE.  (See  Contagious  Disease.) 

DISEASE  OVERPOWERING,  takes  away  guilt,  i.  387  (4). 
DISEASED,  false  pretence  that  sheep  are  not,  ii.  450  (2). 
DISEASED  PERSON,  blow  killing,  in  homicide,  ii.  638  (3). 
"DISFIGURE  "  HORSE,  what,  in  malicious  mischief,  ii.  995  (1). 
DISFIGURING  AND  MAYHEM,  distinguished,  ii.  1001  (2). 
DISFRANCHISEMENT,  not  cruel  and  unusual  punishment,  i.  947  (3). 
DISGRACEFUL  PUNISHMENT, 

not  necessarily  cruel  and  unusual,  i.  947  (3). 
DISINTERRING  CORPSE,  offence  of,  ii.  1188  (3). 
DISOBEY  LAW,  intent  simply  to,  i.  345  (4). 
DISOBEYING  INJUNCTION,  is  contempt  of  court,  ii.  256  (2). 
DISOBEYING  INSTRUCTIONS, 

civil  rules  as  to  agent's,  not  applied  in  forgery,  ii.  580  (1). 
DISOBEYING  ORDERS,  whether  one  may  be  servant  while,  ii.  361-364. 
DISOBEYING   SUBPOENA,  a  contempt  of  court,  ii.  253. 
DISORDERLY  CONDUCT, 

proprietor's  criminal  liability  for,  about  premises,  i.  318  (2). 
DISORDERLY  HOUSE,  (See  Bawdy—  Nuisance  —  Tippling.) 

The  nuisance  of,  full,  i.  1105  a-1121 ;  namely,  general  doctrine,  1106-1112; 
tippling-shopa,  1113-1117;  disorderly  inns,  1118;  houses  wherein  offences 
are  committed,  1119-1121. 

created  by  selling  liquor  therein,  i.  318  (2). 

wife  responsible  for  keeping,  though  husband  present,  i.  361  (3). 

keeping,  indictable,  i.  504  (2). 

bonds  for  peace  in  punishment  of,  1.  945  (2). 
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DISORDERLY  BOUSE  ^continued. 

how  many  must  be  annoyed  by,  i.  1078. 

to  be  indictable,  need  not  be  kept  for  lucre,  i.  1086, 1112. 

letting  house  to  become,  i.  1090-1006. 
DISORDERLY  INNS,  (See  Inn.) 

indictable,  i.  505  (2),  1110,  1118. 
DISQUALIFICATION  OF  COVERTURE,  what,  for  crime,  i.  864-866. 
DISQUALIFICATION  OF  INFANCY,  what,  for  crime,  i.  369. 
DISQUALIFIED  TO  OWN, 

what  one  is,  may  still  be  embezzled,  ii.  359  a, 
DISSECTION,  of  corpse,  indictable,  i.  506. 

conspiracy  to  take  dead  body  for,  ii.  228. 
DISSEISEE,  whether,  regain  possession  by  force,  ii.  490. 
DISSENTERS,  disturbing  worship  of,  i.  542. 

DISSOLUTE  PERSONS,  drawing,  as  element  in  tippling-shop,  i.  1115. 
DISTILLING,  illicit,  i.  488  (2),  note. 
DISTINCT  GOVERNMENTS,  (See  Government.) 

Same  act  as  offence  against^  former  jeopardy ,  full,  i.  983-989. 
DISTINCT  INTENTS,  special  crimes  requiring,  i.  342. 
DISTINCT  PUNISHMENTS,  sentence  omitting  part  of,  i.  931. 
DISTINCTION,  DISTINCTIONS,  (See  Technical  Divisions.) 

Of  perfect  and  imperfect  defence  ^  full,  i.  840,  841. 

as  to  responsibility  of  principal  for  agent,  i.  218-221. 

between  first  and  second  degrees  of  principal,  unimportant,  i.  648  (4,  5). 

as  to  right  of  defence,  overlooked,  i.  838  (2)--839. 
DISTINGUISHED  PERSONS  ABROAD,  libels  on.  ii.  938. 
DISTRESS,  taking  excessive,  i.  538  (2). 

impounding,  in  wrong  place,  i.  957  (2),  note. 
DISTRICT  OF  COLUMBIA, 

national  jurisdiction  over,  i.  187. 

unwritten  law  of  crimes  in,  i.  208. 
"  DISTRICT  OFFICER,**  furnishing  liquor  to  prisoners,  u.  981. 
DISTURBANCE  OF  MEETING,  what  is  a,  ii.  308-810  a. 
DISTURBANCES, 

Homicides  in  making  arrests  and  suppressing^  full,  ii.  647-655. 
DISTURBANCES  OF  PEACE,  statutory,  ii.  7  (3). 
DISTURBING  MEETINGS,         (See  Church  —  Congregation— Meet^ 
ING  —  Public  Worship  —  Religious  —  Theatre  —  Town  Meeting.) 

Offence  of  full,  ii.  301-310  a. 

offence  of,  i.  542 ;  contempts  against  meeting,  ii.  249. 
DITCH   ACROSS  STREET,  an  indictable  obstruction,  ii.  1273  (2). 
DIVERTED  WAY.  repair  of,  ii.  1283. 

DIVERTING  COURSE,  of  thing  to  master,  embezzlement  by,  ii.  373. 
"DIVIDE,''  use  of  word,  as  to  degrees  in  murder,  ii.  726  (2,  3). 
DIVINE  AND  HUMAN  LAWS,  (See  Conscience.) 

conflicts  of,  i.  344. 
DIVISION  AND  DIVISIONS  OF  CRIME, 

Into  treason^  felony^  misdemeanor^  full,  i.  607-625 ;  namely,  preliminariett 
608-610;  treason,  611-613; /<r/ony,  614-622;  misdemeanor,  628-625. 

by  Blackstone,  i.  444 ;  by  present  author,  i.  446. 
DIVISION  LINES,  between  countries,  how  our,  i.  108. 
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DIVISIONS,  (See  Technical  Divisions.) 

What,  of  subject  of  criminal  act,  full,  i.  443-449. 
DIVISIONS  IN  CRIMINAL  LAW,  importance  of,  i.  609. 
DIVISIONS  IN  LAW,  nature  of,  i.  598. 
DIVORCE,  statute  may  authorize,  for  cause  already  accrued,  i.  279  (4). 

for  attempted  or  accomplished  sodomy,  i.  503  (2). 

cruelty  in,  as  to  the  two  kinds  of  force,  i.  560  (3). 

taking  child  from  custody  under,  kidnapping,  ii.  754. 
DIVORCE  DECREE,  forgery  may  be  of,  ii.  529. 
DOCK,  injury  to,  by  vessel  too  large,  ii.  1276  (3). 
DOCK-YARDS,  jurisdiction  of  Congress  over,  within  States,  i.  159. 
DOCTRINE,  (See  Established  Rules.) 

should  be  stated  truly,  not  in  terms  contradicted  by  the  explanations, 
i.  253. 
DOCTRINES  OF  LAW,  limit  and  qualify  one  another,  ii.  913. 
DODGE  QUESTIONS,  not  by  present  author,  i.  169,  note. 
DOG,  (See  Killing  Dog  —  Setting  Dog  on.) 

the  law  relating  to,  L  832  (3),  1080  (2),  note. 

as  nuisance,  abatement  of,*i.  1080  (2). 

stimulating,  to  bite,  assault,  ii.  28. 

whether,  within  false-pretence  statute,  ii.  479. 

whether  malicious  mischief  to,  or  larceny  of,  indictable,  ii.  773  (2), 
985  (2). 
DOG-SPEAR,  set  to  protect  property,  i.  855,  note. 
DOGS  AT  LARGE,  forfeiture  of,  i.  832  (3). 
DOMESTIC  ANIMALS,  (See  Animal.) 

how  protected  by  the  criminal  law,  i.  594-597  a. 

are  subjects  of  larceny,  ii.  774. 
DOMESTIC   RELATIONS,  (See  Child  —  Husband  —  Master  — 

Parent  —  Teacher  and  Pupil  —  Wife.) 

The,  full,  i.  878-891  a;  namely,  parent  and  child ,  880-884  ft;  guardian  and 
toardj  885 ;  teacher  and  pupil^  886 ;  master  and  domestic  servant,  887-889 ; 
husband  and  wife,  890-891  a. 
DOMESTIC  SERVANT  AND  MASTER, 

Cnminal  law  of  full,  i.  887-889. 
DOMESTIC   SERVANTS, 

of  foreign  ministers,  exempt  from  our  laws,  i.  126. 
DOMICIL,  guardian's  power  over  child's,  i.  885  (3). 
DONE  BY  ONE, 

conspiracy  to  do  what  punishable  or  not  if,  i.  592,  ii.  178, 180, 195  (2),  220. 
DOOR,  (See  Inside  Door.) 

effect  of  opening,  to  burglars,  i.  262  (3,  4). 

pressing  open,    or  procuring  opened,   a  breaking,  ii.  91  (2);  entering 
through  open,  not,  ii.  91  (3). 
DORR  REBELLION,  legal  effect  of  the,  i.  48,  49,  162. 
DOUBLE   PROSECUTION.  (See  Former  Jeopardy.) 

DOUBLE   PUNISHMENT, 

By  two  or  more  governments,  full,  i.  136-142. 
DOVECOT,  larceny  of  pigeons  in,  ii.  779  (2). 
DOVES  AND  PIGEONS,  when  larceny  of,  ii.  773  (1),  779  (2,  8). 
DRAFT,  statutory  larceny  of,  ii.  785  (1). 
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DRAFT  OF  WRITING, 

altering  before  signature,  in  forgery,  ii.  589  (1). 
DRAWEE,  name  of,  in  bill  of  exchange,  ii.  562. 
DRAWER,  altering  own  order,  in  forgery,  ii.  512. 
DRAWING  LIQUOR,  as  asportation  in  laroeny,  ii.  797  (3). 
DRINK.  (See  Unwholesomb  ) 

DRIVING,  (See  Riotously  Driving.) 

fast  and  riotous,  i.  540  (3) ;  causing  death,  ii.  667. 
DRIVING  AWAY  ANIMAL,  adequate  trespass  in  larceny,  ii.  806. 
DRIVING  CARELESSLY,  homicide  by,  ii.  656  b  (4). 
DRIVING  TO  CHURCH,  whether  permissible  on  Lord's  Day,  ii.  958  (3). 
DRIVING  SHEEP, 

by  civil  trespass,  then  intent  to  steal  them,  is  larceny,  ii.  889  (2). 
DROP  THING,  compelling  to,  as  asportation  in  larceny,  ii.  797  (2). 
DROPPED  IN  SHOP,  larceny  of  note,  ii.  888  (1). 
DROVER, 

whether  bailee,  and  the  doctrine  of  larceny  by,  ii.  869. 
DRUG,  inadequacy  of  the,  in  attempted  abortion,  i.  741. 

putting,  in  drink,  when  assault,  ii.  28. 

killing  by  a,  in  felonious  homicide,  ii.  641,  657. 
DRUGGING,  whether,  is  assault,  ii.  28. 
DRUNK,  (See  Makimq  Drukk.) 

conspiracy  to  make  one,  and  then  cheat  him,  ii.  206. 

larceny  from  person  who  is,  ii.  897  (1). 
DRUNKARD,  selling  to,  through  mistake,  i.  802  (2). 
DRUNKENNESS,  (See  Intoxication.) 

As  excusing  or  not  the  crimincd  act,  full,  i.  397-416;  namely,  general  doetriney 
398-403;  limitations  of  doctrine,  404-415. 

voluntary,  is  not  insanity,  i.  887  (8). 

whether  and  when,  indictable,  i.  399  (1),  505  (8). 

supplying  criminal  intent,  i.  899  (2). 
DUCATS,  putting,  into  pocket  to  chaige  with  felony,  i.  762  (3). 
DUCKING,  (See  Common  Scold.) 

punishment  by,  L  942,  943  (2). 
DUCKING-STOOL,  former  punishment  for  common  scold,  i.  1104. 
DUE,  (See  Sum  Due.) 

false  pretence  of  a  sum,  ii.  442  (1). 
DUEL,  challenge  to  fight,  in  another  State^  i.  143. 

homicide  in,  punishable,  i.  259  (1). 

challenge  to,  punishable,  i.  540  (1). 

is  ag^avated  afifray,  ii.  5  (2). 
DUELLING,  (See  Challenge  —  Homicide  —  Murder  ) 

The  law  of,  full,  ii.  811-317. 

though  approved  by  law  of  honor,  punishable,  i.  10  and  note. 

seconds  in,  are  principals  in  murder,  i.  654  (2). 
DURESS,  compelling  promissory  note  by,  not  larceny,  ii.  787  (2). 
DUTY,  (See  Public  Duty.) 

what  breach  of,  indictable,  i.  237-242. 

officer  of  steamer  causing  death  by  neglecting,  i.  303  a,  note,  par.  12. 

servant  acting  not  in  line  of,  in  embezzlement,  ii.  361  (2)-364. 

carelessness  in  homicide  mitigated  in  favor  of  one  under,  ii.  656  b  (3). 
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DUTY  —  continued. 

as  element  in  homicide  from  neglect,  ii.  642  (4),  643,  656  6  (3),  660  (2), 
665  (3),  666. 
DUTY  WITHOUT  CONTRACT,  death  from  breach  of,  ii.  667. 
DUTY  TO   SPEAK,  words  uttered  under,  not  libel,  ii.  914  (1). 

truth  of  what  is  written  under,  in  libel,  ii.  918  (2). 

privilege  in  libel  commensurate  with,  ii.  937  (1). 
DWELLING-HOUSE,         (See  Abson  —  Barn  —  Burglary  —  Castle  — 

Defence — Forcible  Entry  and  Detainer  —  Guest — House.) 

riotously  breaking  into,  i.  537. 

larceny  from,  compound,  i.  566  (5). 

shooting  into,  i.  751 ;  right  to  defend,  i.  858,  859,  877,  ii.  1259. 

homicide  in  defence  of,  i.  858,  859 ;  whether  murder  or  manslaughter, 
ii.  706,  707. 

how  expel  intruder  from,  i.  859  (2),  862. 

one  attacked  in  own,  need  not  retreat  to  wall,  i.  869  (3). 

arson  of,  ii.  11,  17  (1);  distinguished  from  house,  ii  11  (4),  104. 

breaking  into,  is  burglary,  ii.  90;  something  parcel  of,  ii.  96,  98  (1). 

burglary  must  be  in,  and  what  is  —  may  include  barn,  ii.  104. 

forcible  entry  on,  and  other  land,  and  how  distinguished,  ii.  499. 

taking  life  in  defence  of,  ii.  707. 

giving  money  to  preserve,  in  robbery,  ii.  1171. 

robbery  from  the,  ii.  1179  a  (1). 

EARS,  punishment  by  loss  of,  1.  942,  note. 
EAVESDROPPING,  (See  Nuisance.) 

The  nuisance  of,  full,  i.  1122-1124. 

defined,  indictable,  i.  540  (5).  ' 
ECCLESIASTICAL  BENEFICE,  corrupt  presentation  to,  i.  496  (3). 
ECCLESIASTICAL  COGNIZANCE,  public  education  formerly  of,  i.  507. 
ECCLESIASTICAL  COUNCIL, 

whether  false  swearing  before,  perjury,  ii.  1026  (5). 
ECCLESIASTICAL  CRIME,  how  punished,  i.  38. 
ECCLESIASTICAL  JUDGES,  capable  of  extortion,  ii.  392  (2). 
ECCLESIASTICAL  LAW,  the  criminal,  not  of  force  with  us,  i  38,  39. 
EDUCATION.  (See  Public  Education.) 

EFFECT,  pardon  may  have,  beyond  words,  i.  908  (3). 

false  pretence  estimated  by  its,  ii.  436. 
EFFECT  OF  PARDON,  English  authorities  applicable  on,  i.  902. 
44  EFFECTS,"  (See  Securities  and.) 

meaning,  in  embezzlement,  ii.  359;  in  false-pretence  statute,  ii.  481  (4). 
EFFECTS  AND  SECURITIES,  statutory  larceny  of,  ii.  785  (2). 
EFFICACY, 

Legal,  of  the  writing  in  forgery,  full,  ii.  533-547. 

forgery  must  be  of  writing  which  would  have  legal,  ii.  524  (3). 
EFFIGIES  AT  WINDOWS,  when,  indictable,  i.  1146  (1). 
EJECTING  PASSENGER,  mistake  of  conductor  in,  excuses,  i.  301  (4). 
ELECTING  OUT  OF  TRANSACTION, 

what  crime  to  prosecute,  i.  779  et  seq. 
ELECTION,  ELECTIONS,  (See  Betting  on  —  Municipal.) 

bribery  at,  i.  468  (3),  ii.  86  (2);  offences  against,  i.  471. 
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ELECTIOX,  ELECTIONS  — con/mtK(f. 
mouey  bet  oo,  forfeited,  i.  821  (2). 

to  prosecute  forgery  under  statute  or  common  law,  ii.  557  (2). 
ELECTION  OF  OFFENCES,  from  one  transaction,  i.  791,  793  (4),  815  a. 
ELECTIVE  FRANCHISE.  (See  Elrction  —  Guabaktt.) 

ELECTOR,  offence  of  corruptly  influencing,  i.  471. 
EI^ECTRICITY,  death  by,  not  cruel  and  unusual  punishment,  i.  947  (4). 
ELEMENTARY  DOCTRINES,  must  be  studied  prior  to  practice,  i  449. 
ELEMENTS,  whether  exposure  to  the,  an  assault,  ii.  29. 
ELEMENTS  OF  CRIME,  (See  Crimk.) 

And  their  combinings  in  genercU^  full,  i.  (c.  11-17)  204-284;  namely,  com^ 
bined  act  and  evil  intent  ^  204-208  a ;  combined  public  goad  and  desert  of 
punishments  209-211  a;  sufficient  magnitude  of  criminal  act  and  intent, 
212-228;  how  far  the  wrong  must  be  public,  229-254;  wrong  or  consent  of 
injured  person^  255-263;  hfoth  criminal  and  civil  liabilities  from  same  act, 
263  a-278 ;  nullitg  of  ex  post  facto  laws,  279-284. 
ELUDE  PUNISHMENT,  assisting  felon  to,  i.  692  (2,  4). 
EMANCIPATION,  (See  Free  Negroes  —  Negro  —  Slate  —  Slav- 

ery.) 
after,  how  former  slave  laws,  i.  898  (2). 
as  affecting  liability  of  former  master  on  bail-bond,  i.  894  (1). 
as  relieving  former  liability  of  slave.father,  i.  894  (2). 
EMBARGO,  what  stress  of  weather  excuses  breach  of,  i.  351  (1). 
EMBARGO  ACT,  not  known  when  violated,  i.  296  (2). 
EMBARGO  LAWS, 

enforced  by  forfeiture,  i.  821  (5) ;  necessity  excusing,  i.  824  (3);  owner's 
non-concurrence,  not,  i.  826  (3). 
EMBASSADOR,  (See  Diplomatic  Agents  —  Foreign  Minister  ) 

to  our  country,  exempt  from  our  laws,  i.  126-128. 
penalty  for  arrest  of,  i.  127. 
jurisdiction  of  cases  affecting,  i.  196. 
whether  one  compellable  to  become,  i.  458  (2),  note, 
the  offence  of  assaulting,  ii.  51. 
libel  on  foreign,  ii.  938  (1),  note. 
EMBEZZLED  GOODS,  receiving,  ii.  1137  (3),  1141. 

whether,  are  "  stolen  goods,''  ii.  1141  (1,  2). 
EMBEZZLED  THING, 

The,  in  embezzlement,  full,  ii.  356-371;  namely,  tn  general,  356-359 a,  "(y 
virtue  of  his  employments^ ^  360-364 ;  as  to  the  master*s  possession,  365-368; 
some  miscellaneous  questions,  369-371. 
EMBEZZLEMENT,  (See  Agent  —  Clerk  —  Larceny  —  Lktter- 

carrirr  —  Receiving.) 
The  law  of,  full,  ii.  318-383;  namely,  history,  statutes,  and  general  view, 
318  a-329 ;  classes  of  persons  embezzling,  330-351 ;  confidence  of  defrauded 
person  in  one  embezzling,  352-355 ;  the  thing  embezzled,  356-371 ;  the  act 
whereby  embezzlement  is  effected,  372-378  ;  the  intent,  379 ;  felony  or  mis- 
demeanor, partial  legislation,  St€Ue  and  United  States,  general  conclusion, 
380-383. 
by  officer  de  facto,  i.  464  (3.) 
nature  of  offence  of,  i.  567  (2). 
whether  conviction  for,  disqualifies  witness,  i.  974. 
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EMBEZZLEMENT  ^  conlinued, 

breaking  and  entering  to  commit,  not  burglary,  ii.  Ill  (1). 

not  requires  the  trespass  of  larceny,  ii.  800  (2). 

distinguished  from  larceny  by  servant,  ii.  855  (2). 

statutory  larcenies  by  bailees  in  nature  of,  ii.  863. 

post-office  offence  of,  ii.  904  (1),  note,  par.  6. 
EMBEZZLEMENT  AND  LARCENY, 

-whether  same  act  may  be  both,  ii.  328,  329. 
EMBRACERY,  (See  Bribery  —  Jubor  —  Jury.) 

The  law  of,  full,  ii.  384-389. 
EMIGRANTS,  carry  laws  with  them,  1.  14. 
EMIGRATION,  what  rights  of,  i.  512. 

EMINENCE  OF  LAWYER,  not  conducive  to  true  success,  i.  683  (2),  note. 
EMISSION,  whether,  essential  in  rape  and  sodomy,  ii.  1127  (2)-1131,  1194. 

not,  in  attempt  to  ravish,  ii.  1136. 
EMPLOYED  TO  FIND, 

taking  lost  goods  by  one,  whether  larceny,  ii.  883  (2). 
EMPLOYEE,  (See  Agent  —  Servant.) 

unlicensed  liquor-selling  by,  i.  219  (1). 
EMPLOYER  AND  CLERK,  correlatives,  not  one  without  other,  ii.  833. 
EMPLOYER  AND  EMPLOYED, 

Conspiracies  to  disturb  relation  of,  full,  ii.  230-233. 
EMPLOYMENT,  conspiring  to  keep  others  out  of,  ii.  233  (4). 

length  of,  immaterial  to  servant  for  embezzlement,  ii.  346. 

"  by  virtue  of  his,"  in  embezzlement  statutes,  ii.  323,  note,  360-364. 

embezzled  thing  must  come  to  servant  in  his,  ii.  365  (1).  ' 

ENCLOSURES,  the  riotous  pulling  down  of,  i.  537. 
ENCOURAGING  RIOT,  inactive  persons  countenancing  active,  iL  1146. 
END, 

What  adaptation  of  means  to  the,  in  attempt^  full,  1.  738-758,  769. 
END  OR  MEANS, 

immaterial  whether  unlawful  thing  in  conspiracy  is,  ii.  178  (1). 
ENDANGER  PUBLIC  HEALTH,  indictable  to,  i.  489. 
ENDANGERS  LIFE,  killing  by  whatever,  is  felonious  homicide,  ii.  635  (2). 
ENDEAVOR,  (See  Attempt.) 

criminal,  what  and  distinguished  from  attempt,  i.  435  (2,  3),  724  (2). 

called,  with  us,  attempt,  i.  435,  724  (2). 
ENEMIES  IN  WAR,  (See  Battle.) 

not  protected  or  punished  by  civil  courts,  i.  131,  134,  ii.  631. 
ENEMY,  alien,  rights  of,  under  our  laws,  killing,  i.  134,  ii.  631  (1,  3). 

an-esting  one  wrongly  believed  taking  goods  to,  i.  306  (2). 

killing,  believing  him  friend,  i.  441,  note. 

violation  of  passport  given  to  an,  i.  484  (3). 
ENEMY  PROPERTY,  forfeiture  of,  in  war,  i.  821  (5). 
ENFORCING  AGREEMENT, 

to  pay  private  damage  for  public  wrong,  i.  714  (2). 
ENGLISH  LAW,  what,  is  common  law  with  us,  i.  14,  190. 
ENGLISH  LAW  OF  COUNTERFEITING  COIN, 

Something  of  the,  full,ii.  276-279. 
ENGLISH  MALICIOUS  MISCHIEF  STATUTES, 

As  in  force  with  tis,  full,  ii.  999. 

787 


ERR  INDEX  OF  SUBJECTS, 

ENGLISH  MEANINGS,  given  oar  sUtutes  of  false  pretences,  ii.  411  (2). 
ENGLISH  STATUTE  OF  PRISON  BREACH, 

as  common  law  with  us,  ii.  1070  (3, 4). 
ENGLISH  STATUTES, 

Old,  in  forgery^  with  ik,  full,  ii.  549-555. 

of  false  pretences,  ii.  411-413. 
ENGLISH  STATUTES  CITED.  (See  Statutes,  Engush.) 

ENGLISH  STATUTES  OF  MAYHEM, 

as  common  law  with  us,  ii.  100*2,  1003. 
ENGLISH  STATUTES  OF  PERJURY, 

A  s  common  lato  in  our  States,  full,  ii.  1049,  1050. 
ENGLISHERY,  old  law  of,  ii.  623,  624. 
ENGROSSING,  (See  Public  Wealth.) 

With  forestalling  and  regrating,  offence  of,  fuU,  i.  518  (2)-528. 
ENHANCEMENT  OF  WAGES. 

right  to  seek,  and  how  limited,  ii.  230  (2)-233. 
ENHANCING  PRICES,  (See  Prices.) 

various  forms  of,  and  whether  criminal,  i.  523,  526,  note,  529. 
ENLIGHTENMENT,  the  best  remedy  for  labor  conspiracies,  ii.  231,  note. 
"ENROLMENT,  REGISTRY,  RECORD." 

what,  in  statutory  forgery,  ii.  570. 
ENTERING  AND  BREAKING, 

The,  in  burglary,  full,  ii.  91-100. 
ENTICE  TO  FORNICATION,  (See  Fornication.) 

taking  girl's  things  to  get  opportunity  to,  not  larceny,  ii.  841  (5). 
ENTICEMENT,  trespass  of  larceny  by,  ii.  806. 
ENTICING  AWAY  CHILD,  actionable,  not  iudictoble,  i.  884  b. 
ENTICING  OUT  OF  STATE,  one  to  enlist  as  soldier,  i.  752  (3),  note. 
ENTIRE  LAW,  considered  in  connection  with  specific  question,  i.  238. 
ENTIRE  OFFENCE,  participator  is  in  law  guilty  of  the,  ii.  461  (3). 
ENTIRE  WIDTH,  when  way  must  be  wrought,  ii.  1277  (2),  1280  (4). 
ENTIRE  WRITING,  considered  in  interpreting  libel,  ii.  925  (3), 
ENTRAP,  effect  of  plans  to,  in  false  pretences,  ii.  463. 
ENTRIES  IN  MERCANTILE  JOURNAL,  forgery  may  be  of,  ii.  529. 
ENTRY,  (See  Burglary  —  Forcible  Entry  and  Detainer) 

by  force,  indictable,  ii.  490. 
EPITOMIZED, 

Doctnne  of  homicide,  full,  ii.  732-738. 
EQUALIZATION  BOARD,  perjury  before,  ii.  1026  (4). 
EQUILIBRIUM  OF  THINGS, 

combinations  to  disturb,  whether  indictable,  ii.  231,  note. 
EQUITY,  effect  of  no  courts  to  administer,  i.  193. 
ERIE,  lake,  ownership  and  county  lines  in,  i.  149. 
ERRONEOUS  CONVICTION, 

and  punishment  on,  whether  fresh  proceedings,  i.  1023. 
ERRONEOUS  DECISIONS.  (See  Decisions.) 

ERRONEOUS  JUDGMENT, 

as  disqualifying  witness,  i.  ^5  (2). 
ERRONEOUS    SENTENCE,    "       (See  Arrest  of   Judgment -Judo- 

ment  —  Witness.) 

.effect  of ,  as  to  a  second  prosecutton,  reversal  of,  i.  1021,  1022. 
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ERRONEOUS  SENTENCE  —  cow/ifiti€rf. 

bow,  where  court  was  without  authority,  i.  1028. 
ERROR,  (See  Writ  of.) 

motive  of  exposing,  not  justifies  obscenity,  i.  309  (2). 

effect  of  reversal  for,  on  sentence  for  a  later  offence,  i.  953  (2). 
ERRORS  IN  SENTENCE, 

Effect  of,  full,  i.  930-932. 
ESCAPE,  (See  Negligent  —  Prison  Breach  —  Rescue.) 

The  substantive  offence  of,  full,  ii.  1092-1106. 

negligent,  indictable,  i.  218,  316  (2),  321  (2). 

negligent  and  voluntary,  distinguished,  i.  321  (2). 

homicide  in  administering  chloroformto  effect,  i.  329  (3). 

husband's  coercion  in,  i.  359  (3). 

indictable  in  prisoner  at  common  law,  i.  466  (2). 

declining  to  assist  in  preventing,  i.  469  (2). 

nature  of  voluntary,  i.  625  (2). 

what,  constitutes  accessory  after,  i.  693  (3). 

what  assistance  in,  makes  accessory,  i.  695  (2). 

helping  in,  as  accessorial  to  original  felony,  i.  697. 

of  street- walker,  other  misdemeanor,  i.  707  (2). 

effect  of,  before  punishment,  i.  951. 

burning  jail  to,  ii.  15  (3). 

killing  to  prevent  an,  ii.  647  (3). 

whether  breaking  from  civil  process  is,  ii.  1072,  note. 

distinguished  from  rescue,  ii.  1085  (2),  1086,  1088. 
ESCAPE  OF  JUROR,  no  ground  for  setting  prisoner  free,  i.  1038. 
ESCAPE  OF  PRINCIPAL,  how  affects  accessory,  i.  668  (2). 
ESTABLISHED  RELIGION,  not  brought  by  us  from  England,  i.  496  (2). 
ESTABLISHED  RULES,  (See  Rule.) 

in  the  law,  effect  of,  i.  261  (2) ,  note. 
ESTATE,  (See  Property.) 

Ownership^  or  possession,  in  forcible  entry  and  detainer,  full,  ii.  497-503. 

false  pretence  of  owning  an,  ii.  437  (2). 

whether  allegation  of,  necessary  in  forcible  entry,  ii.  501  (1). 
ESTOPPEL, 

of  principal  after  admitting  agent's  authority,  in  forgery,  ii.  579  (3). 

to  deny  law-imputed  intent,  ii.  679  (2). 
ESTRAY  BEASTS,  larceny  of,  ii.  876. 
ETHER  OR  CHLOROFORM,  (See  Rape.) 

consent  obtained  by  administering,  in  rape,  ii.  1126. 
ETIQUETTE,  law  of,  i.  10. 
EUROPEAN  JURISTS, 

how  intoxication  regarded  by,  as  excusing  crime,  i.  403. 
EVIDENCE,  (See    Confession  —  bjxENT  —  Show    forth    in  — 

Witness.) 

rule  for,  in  United  States  courts,  i.  200. 

possession  as,  of  having  procured,  i.  204  (^). 

when  statute  may  change  rule  of,  after  aqll.done,  Iti  279  (7)~281  a. 

the,  of  excusing  necessity,  i.  352  (2).        i 

rebutting  the  presumption  of  marital  coercion,  i.  362. 

of  capacity  of  infant  between  seven  and  fourt<fen  for  crime,  i.  370,  371. 
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EVIDENCE  —  continued. 

of  insanity,  i.  383-385,  387  (4),  388,  891. 

accessory  may  deny  principal's  guilt,  i.  669. 

waiver  of  the  objection  to,  i.  997  (4). 

of  parties  in  their  own  causes,  i.  973. 

under  liquor  laws,  specific  sales  to  show  common  seller,  i.  1065. 
EVIDENCE  IN  CIVIL  SUIT,  plea  of  guilty  in  criminal, i.  977(2). 
EVIDENCE  DEFECTIVE, 

no  ground  for  discharging  jury  without  verdict,  i.  1087  (2). 
EVIDENCE  OF  SOME  FACT, 

instrument  in  forgery  such  as  would  be,  ii.  544  (2). 
EVIL,    •       (See  Intensity  of.) 

intensity  of,  in  crime  against  public,  i.  235  (3). 

deducing  good  from,  i.  250,  251. 

varying  forms  of  the,  in  intent,  i.  291  a, 
EVIL  ACT.  (See  Act.) 

EVIL  ON  FACE,  (See  Facb.) 

and  by  reason  of  intent,  distinguished  as  to  forfeiture,  i.  833  (2)-835. 
EVIL  IMAGININGS,  not  punishable  without  act,  i.  204  (1),  209. 
EVIL  INTENT,  (See  Corrupt  Motive  —  Criminal  —  Insanity - 

Intent  —  Pure  Mind.) 

Magnitude  of  the,  full,  i.  210-222. 

The^  required  in  crime,  full,  i.  (c.  18-29)  285-429;  namely,  m  general  off 
285-291  b  i  ignorance  and  mistake  of  law  and  fact,  292-312 ;  carelessness 
and  negligence,  313-322;  producing  unintended  result,  323-336;  more 
intents  than  one  operating  together,  337-345  ;  necessity  and  compulsion, 
346-355;  husband*s  presumed  or  actual  coercion  of  wife,  356-366; 
infancy  creating  incapacity  for  criminal  intent,  367-373;  insanity,  or  want 
of  mental  capacity,  374-396  a ;  disqualifications  from  intoxication,  397- 
416  ;  capacity  of  corporation  for  crime,  417-424 ;  words  indicating  the 
intent,  425^29. 

More  than  one,  operating  together,  full,  i.  337-345. 

no  crime  without  an,  i.  205. 

when  purposely  doing  thing  forbidden  suffices,  i.  300. 

the  same  in  accessory  before  as  in  principal,  L  675  (1). 

what  the,  in  misprision,  i.  721  a. 

one  presumed  to  intend  what  he  does,  and  consequences,  i.  734,  735. 

no,  will  alone  work  forfeitures,  i.  823  (2),  824  (2). 

the,  on  indictment  in  nature  of  civil  proceeding,  i.  1074  (3)-107d. 

what,  in  exposure  of  person,  i.  1133. 

in  blasphemy  and  profaneness,  ii.  78  a,  82  (1). 

in  law  of  conspiracy,  ii.  214  (4).    • 
EVIL  INTEXT  AND  ACT,  in  crime,  must  combine,  i.  430. 
EVIL  MEANT,  good  following,  i.  438  (1). 
EVIL  MIND,  (See  Intent.) 

corporation  competent  to  have  an,  i.  417  (4). 

the,  in  felonious  homicide,  ii.  670  (2). 
EVIL  MOTIVE,  good  result  from,  consequence,  i.  325,  326. 
EVIL  RESULT,  of  act,  following  unintended,  i.  327-332. 
EVIL  TENDENCY,  things  made  substantive  crimes  because  of,  i.  734  (2). 

evidencing  evil  intent,  i.  734  (1),  735  (1). 
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EX  PARTE  PROCEEDINGS,  what  right  to  publish,  ii.  916. 
EX  POST  FACTO  LAWS,  (See  Penal.) 

The  nullUy  of,  full,  i.  279-284. 
EXAGGERATIONS, 

of  things  bargained  about,  ia  false  pretences,  ii.  453-456. 
EXAMINER   OF  PATENTS,  contempts  against,  ii.  248  (2),  note. 
EXCESS  OF  LAWFUL  FORCE,  is  assault,  ii.  38. 

EXCESSIVE  PUNISHMENT,  one  form  of  cruel  and  unusual,  i.  947  (1,  2). 
EXCHANGE  OF  PLEDGE,  by  trick,  whether  larceny,  ii.  820. 
EXCITED  PASSION,  (See  Passion.) 

Adequacy  of  cause  of  to  reduce  killing  to  manslaughter^  full,  ii.  701-713. 
EXCITING  TO  CRIME,  one,  guilty  when  committed,  i.  640. 
EXCURSION  MANAGER,  embezzlement  by,  ii.  343,  note. 
EXCUSABLE  HOMICIDE,  (See  Defence  —  Homicide  —  Self- 

defence.) 

the  old  law  of,  ii.  617  (2),  620-622. 
EXCUSE.  (See  False  Excuse.) 

EXECUTION,  issued  by  clerk  de  facto,  i.  464  (7),  note. 

rescuing  goods  in,  i.  467  (2). 

levying,  oppressively,  i.  588. 
EXECUTION   OF  SENTENCE, 

felony  to  take  life  unlawfully  in,  ii.  631  (2). 
EXECUTION  OF  STATUTE, 

whether  attempt  to  prevent,  treason,  ii.  1226,  1227  (3). 
EXECUTIVE  OFFICER,  liabUities  of,  i.  463,  note. 
EXECUTIVE  PARDON,  (See  Pardon.) 

effective,  though  wrongly  granted,  i.  926  (2) . 
EXHIBITIONS.  (See  Public  Shows.) 

EXHORTING  JUROR,  to  do  justice,  whether  embracery,  ii.  385. 
EXISTING  DEBT,  forgery  of  security  for,  ii.  599  (2). 
EXIT  FROM  PRISON, 

essential  to  escape,  ii.  1089  (1);  breaking  without,  is  attempt,  ii.  1089  (2). 
EXORBITANT  PRICES,  (See  Prices.) 

innkeeper  taking,  indictable,  i.  532  (1),  note. 
EXPANSIONS   OF  LAW,  the,  i.  20. 
EXPATRIATION,  what  right  of,  i.  512. 

EXPEL  MEMBER,  power  of  legislative  body  to,  i.  461  and  note. 
EXPELLING,  one  interrupting  trial,  ii.  244,  note. 
EXPERT  WITNESS,  judge  not  charge  jury  as,  i.  387  (4). 
EXPERTS, 

qualifications  of,  in  insanity,  i.  376  (4),  note,  par.  10;  liability  of,  to  err, 
i.  378  (4),  note,  390,  391  (2). 
«*  EXPOSING  TO  SALE,"  on  Sunday,  offence  of,  ii.  962. 
EXPOSURE  OF  DEPENDENT  PERSON, 

death  from,  whether  murder  or  manslaughter,  ii.  686  (1). 
EXPOSURE  OF  PERSON,  (See  Nuisance— Public  Indecency) 

The  nuisance  of  full,  i.  1125-1134. 

must  be  to  how  many,  i.  244  (2). 

indictable,  same  of  another's  person,  1.  500  (2),  501  (1). 

obscene  libel  compared  to,  ii.  943  (4). 
EXPOSURE  FOR  SALE,  of  unwholesome  food,  i.  491  (1). 
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of  insanity,  i.  38S-385,  887  (4),  388,  891. 

accessor/  may  deny  principal's  guilt,  1.  669. 

waiver  of  the  objection  to,  i.  997  (4). 

of  parties  in  their  own  causes,  i.  973. 

under  liquor  laws,  specific  sales  to  show  common  seller,  i.  1005. 
EVIDENCE  IN  CIVIL  SUIT,  plea  of  guilty  in  criminal,i.  977  (2). 
EVIDENCE  DEFECTIVE, 

no  ground  for  discharging  jury  without  verdict,  i.  1037  (2). 
EVIDENCE  OF  SOME  FACT, 

instrument  in  forgery  such  as  would  be,  ii.  544  (2). 
EVIL,    •       (See  Intensity  of.) 

intensity  of,  in  crime  against  public,  i.  285  (3). 

deducing  good  from,  i.  250,  251. 

varying  forms  of  the,  in  intent,  1.  291  a. 
EVIL  ACT.  (See  Act.) 

EVIL  ON  FACE,  (See  Fack.) 

and  by  reason  of  intent,  distinguished  as  to  forfeiture,  i.  833  (2)-^5. 
EVIL  IMAGININGS,  not  punishable  without  act,  i.  204  (1),  209. 
EVIL  INTENT,  (See  Corrupt  Motive  —  Criminal  —  Insanity  - 

Intent  —  Pure  Mind.) 

Magnitude  of  they  full,  i.  21G>222. 

They  required  in  crime^  full,  i.  (o.  18-29)  285-429 ;  namely,  in  general  of, 
285-291  h  i  ignorance  and  mistake  of  law  and  fact,  292-312 ;  carelessness 
and  negligence,  813-322;  producing  unintended  result,  823-336;  more 
intents  than  one  operating  together^  337-345  ;  necessity  and  compulsion, 
346-355;  hwband*s  presumed  or  actual  coercion  of  wife,  356-^66; 
infancy  creating  incapacity  for  criminal  intent,  3G7-373;  insanity,  or  wuU 
of  mental  capacity,  374-896  a  ;  dtsqualifications  from  intoxication,  397- 
416;  capacity  of  corporations  for  crime,  417-424;  words  indicating  the 
intent,  425-429. 

More  than  one,  operating  together,  full,  i.  337-345. 

no  crime  without  an,  i.  205. 

when  purposely  doing  thing  forbidden  suffices,  i.  300. 

the  same  in  accessory  before  as  in  principal,  i.  675  (1). 

what  the,  in  misprision,  i.  721  a, 

one  presumed  to  intend  what  he  does,  and  consequences,  i.  734,  735. 

no,  will  alone  work  forfeitures,  i.  823  (2),  824  (2). 

the,  on  indictment  in  nature  of  civil  proceeding,  i.  1074  (8)-107o. 

what,  in  exposure  of  person,  i.  1133. 

in  blasphemy  and  profaneness,  ii.  78  a,  82  (1). 

in  law  of  conspiracy,  ii.  214  (4).    • 
EVIL  INTENT  AND  ACT,  in  crime,  must  combine,  i.  430. 
EVIL  MEANT,  good  following,  i.  438  (1). 
EVIL  MIND,  (See  Intent.) 

corporation  competent  to  have  an,  i.  417  (4). 

the,  in  felonious  homicide,  ii.  670  (2). 
EVIL  MOTIVE,  good  result  from,  consequence,  i.  325,  326. 
EVIL  RESULT,  of  act,  following  unintended,  i.  327^32. 
EVIL  TENDENCY,  things  made  substantive  crimes  because  of,  i.  734  (2). 

evidencing  evil  intent,  i.  734  (1),  735  (1). 
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INDEX  OF  SUBJECTS.  FAL 

FAIR  GROUND,  crimiDal  law  secures  to  men,  i.  252. 

doctrine  as  to,  in  dealiug  with  iudividuals,  i.  515. 
FALSE, 

The  testimony  in  perjury  as  being,  full,  ii.  1043,  1044. 

doctrine  of  pretence  being,  in  false  pretences,  ii.  417. 
FALSE  ACCOUNTS,  officer  rendering,  as  public  cheat,  ii.  102. 

not  essential  to  embezzlement,  ii.  373;  false  pretence  by,  ii.  442  (1). 
FALSE  ACCUSATION  OF  CRIME,  (See  Attempt.) 

conspiracy  to  bring,  against  one,  i.  762  (3),  ii.  216  (2). 

causing  one's  death  by,  whether  felonious,  ii.  635  (2),  641. 
FALSE  AFFIDAVITS, 

though  short  of  perjury,  indictable,  i.  468  (4). 
FALSE  AFFIRMATION,  (See  False  Pretences  —  Libel  —  Lie.) 

not  a  false  pretence,  ii.  428  (1),  453. 
FALSE   DESCRIPTION,  forgery  by  a,  ii.  588. 
FALSE    DICE,  cheating  with,  indictable,  ii.  157  (2),  160  (2). 
FALSE   ENTRY,  embezzlement  may  be  without,  ii.  373. 

eTidence  of  embezzlement,  ii.  376  (3),  377. 
FALSE  EXCUSE,  not  a  false  pretence,  ii.  428  (2). 
FALSE  IMPRISONMENT, 

when,  justifiable  from  mistake  of  fact,  i.  306. 

assault  commonly  an  element  in,  i.  548  (2). 

defined,  indictable,  i.  553  (2). 

one  procuring  another's,  principal,  i.  686. 

in  parental  correction,  i.  882  (2),  note. 

without  physical  touch,  ii.  26  (1> 

whether,  includes  assault,  battery,  ii.  56. 

justice  and  constable  sued  jointly  for,  ii.  976  (2). 
FALSE  IMPRISONMENT  AND  KIDNAPPING,  (See  Assault  — 

Imprisonment  —  Kidnapping.) 

The  law  of,  full,  ii.  746-756  a;  namely,  false  imprisonment,  747-749;  kid- 
napping,  750-756  a. 
FALSE  MEASURE.  (See  Cheat.) 

FALSE  NAME,  assuming,  as  false  pretence,  ii.  440  (1). 
FALSE  NEWS,  spreading,  i.  472-477. 

as  public  cheat,  ii.  162;  analogous  to  barratry,  ii.  65  (1). 
FALSE  OATH  OR  OATHS, 

indictable  as  tending  to  pervert  justice,  i.  734  (2). 
FALSE  ORDER,  when  misdemeanor,  not  perjury,  ii.  1014,  1029. 

in  writing,  is  false  token  in  cheat,  ii.  149  (1). 
FALSE    PERSONATING,  (See  Fictitious   Name  —  Officer — 

Personating.) 

offence  of,  i.  587  (2) ;  of  voter  at  municipal  election,  i.  471,  note;  is  a  false 
pretence,  ii.  439 ;  forgery  effected  by,  ii.  538  (1). 
iALSE  PERSONATION, 

Cheating  by,  full.  ii.  152-156. 

whether  larceny  to  obtain  money  by,  ii.  812  (3). 
FALSE  PLAYING  FOR  MONEY, 
p  ,^^_J?J'^«ction8  in,  whether  larceny  or  not,  ii.  810. 
'ALSE  PRETENCE  OF  BEING  OFFICER, 

cheat  by,  analogous  to  extortion  by,  ii.  392  (4). 
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EXPOSURE  TO  WEATHEEt,  (See  Assault  —  Parent.) 

an  assault,  ii.  29;  or  battery,  ii.  72  a  (3). 
EXPRESS  OR  IMPLIED,  waiver  may  be  either,  i.  998  (1). 
EXPRESS  MALICE,  (See  Malice  Express.) 

murder  of,  in  first  degree,  ii.  727  (2),  note. 
EXPRESSED  AND  IMPLIED  MALICE,  distinguished,  i.  429  (3). 
EXTENT  OP  INCAPACITY,  (See  Legal.) 

to  commit  crime,  i.  876  (3),  880  (1),  391  (2). 
EXTENT  AND  SORTS, 

0/ the  punishment,  full,  i.  933-953. 
EXTORT  CONFESSION,  assault  to,  ii.  63  (4). 
EXTORTION,  (See  Fee—  Office  —Threatening  Letters.) 

The  crime  of,  fuU,  ii.  390-408;  namely,  committed  only  by  officer,  392;  and 
by  color  of  his  office^  393;  within  legal  prohibition,  394,  39d;  corrvptly, 
896-400 ;  what  the  thing  obtained,  401,  402 ;  English  and  A  merican  stat- 
utes, 403,  404;  misdemeanor,  puniskment,by  persons  not  officers,  non-official 
threats,  from  corporation,  405-408. 

defined,  indictable,  i.  573;  why,  i.  587  (1). 

forms  of,  analogous  to  compounding,  i.  715. 

conspiracy  to  get  money  by,  il  215  (3). 

a  species  of  threat,  ii.  1201  (1);  wrongs  similar  to,  ii.  1201  (4). 
EXTRA-JUDICIAL  OATH,  no  perjury  on,  ii.  1027. 
EXTRA-TERRITORIAL  JURISDICTION,  (See  Jurisdiction.) 

Our  national,  full,  i.  109-123. 

that  our  States  have  not,  i.  152. 
•*  EXTREME  ATROCITY,''  meaning  of,  in  degrees  of  murder,  ii.  729. 
EXTRINSIC  FACT, 

shown  in  forgery  of  writings  of  uncertain  validity,  ii.  545,  547. 


FABRICATE  TESTIMONY,  conspiracy  to,  indictoble.  iL  219  (2). 
FACE,  (See  Evil  on.) 

Forgery  of  writings  valid  or  invalid  on,  full,  ii.  538-544. 

Forgery  of  writings  of  uncertain  vcdidity  on,  full,  ii.  545-547. 
FACILITIES,  furnishing,  to  wrong-doer,  i.  262  (2). 
FACT,  (See  After  —  Before  —  Extrinsic  —  Iqnorance  or.) 

Mistake  of,  as  excusing  crime,  full,  i.  301-310. 

mistake  of,  making  in  forgery  invalid  instrument  seem  good,  ii.  541-^^ 
FACT  FOR  JURY,  insanity  as  question  of,  i.  383-383  b,  396  a,  407. 
FACT  AND  LAW, 

Ignorance  and  mistake  of  both,  full,  1.  811,  312. 

blendings  of,  in  questions  of  insanity,  i.  377,  383,  883  a. 

distinction  between,  as  to  mistake  of,  in  forgery,  ii.  538  (2). 
FACT  OR  LAW,  m  to  cooling  time,  ii.  673  a,  713. 
FACT  AND  OPINION,  how  distinguish,  in  false  pretences,  ii.  429  (Q. 

blending,  in  false  pretences,  ii.  450,  454-457. 
FACT  AND  PROMISE, 

Mingled,  in  false  pretences,  full,  ii  419-427. 
FACTS  OF  INSANITY,  suggestions  as  to,  i.  891  (1). 
FAILS  WITH  ITS  REASON, 

doctrine  that  a  rule  of  law,  i.  273  (2),  275  (1). 
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INDEX  OF  SUBJECTS.  FAL 

FAIR  GROUND,  criminal  law  secures  to  meO)  i.  252. 

doctrine  as  to,  in  dealing  with  individuals,  i.  545. 
FALSE, 

The  testimony  in  perjury  as  being  ^  full,  ii.  1043,  1044. 

doctrine  of  pretence  being,  in  false  pretences,  ii.  417. 
FALSE   ACCOUNTS,  officer  rendering,  as  public  cheat,  ii.  102. 

not  essential  to  embezzlement,  ii.  373;  false  pretence  by,  ii.  442  (1). 
FALSE  ACCUSATION  OF  CRIME,  (See  Attempt.) 

conspiracy  to  bring,  against  one,  i.  762  (3),  ii.  216  (2). 

causing  one's  death  by,  whether  felonious,  ii.  635  (2),  641. 
FALSE  AFFIDAVITS, 

though  short  of  perjury,  indictable,  i.  468  (4). 
FALSE  AFFIRMATION,  (See  False  Fhetbnces  —  Libel  —  Lie.) 

not  a  false  pretence,  ii.  428  (1),  453. 
FALSE  DESCRIPTION,  forgery  by  a,  ii.  588. 
FALSE  DICE,  cheating  with,  indictable,  ii.  157  (2),  160  (2). 
FALSE  ENTRY,  embezzlement  may  be  without,  ii.  373. 

evidence  of  embezzlement,  ii.  376  (3),  377. 
FALSE  EXCUSE,  not  a  false  pretence,  ii.  428  (2). 
FALSE  IMPRISONMENT, 

when,  justifiable  from  mistake  of  fact,  i.  306. 

assault  commonly  an  element  in,  i.  548  (2). 

defined,  indictable,  i.  553  (2). 

one  procuring  another's,  principal,  i.  686. 

in  parental  correction,  i.  882  (2),  note. 

without  physical  touch,  ii.  26  (1). 

whether,  includes  assault,  battery,  ii.  56. 

justice  and  constable  sued  jointly  for,  ii.  976  (2). 
FALSE  IMPRISONMENT  AND  KIDNAPPING,  (See  Assault  — 

Imprisonment  —  Kidnapping.) 

The  law  of,  full,  ii.  746-756  a ;  namely,  false  imprisonment^  747-749;  kid- 
napping, 750-756  a. 
FALSE  MEASURE.  (See  Cheat.) 

FALSE  NAME,  assuming,  as  false  pretence,  ii.  440  (1). 
FALSE  NEWS,  spreading,  i.  472-477. 

as  public  cheat,  ii.  162;  analogous  to  barratry,  ii.  65  (1). 
FALSE  OATH  OR  OATHS, 

indictable  as  tending  to  pervert  justice,  i.  734  (2). 
FALSE  ORDER,  when  misdemeanor,  not  perjury,  ii.  1014,  1029. 

in  writing,  is  false  token  in  cheat,  ii.  149  (1). 
FALSE    PERSONATING,  (See  Fictitious   Name  —  Officer — 

Personating.) 

oftence  of,  i.  587  (2) ;  of  yoter  at  municipal  election,  i.  471,  note;  is  a  false 
pretence,  ii.  439 ;  forgery  effected  by,  ii.  538  (1). 
FALSE  PERSONATION, 

Cheating  by,  full,  ii.  152-166. 

whether  larceny  to  obtain  money  by,  ii.  812  (3). 
FALSE  PLATING  FOR  MONEY, 

distinctions  in,  whether  larceny  or  not,  ii.  810. 
FALSE  PRETENCE  OF  BEING  OFFICER, 

cheat  by,  analogous  to  extortion  by,  ii.  392  (4). 
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FALSE  PRETENCES,  (  See  Cheat  —  Couhtebfeituo  -  Falsk 

Token  —  Forgery  —  Fraud.) 

The  law  ofy  full,  ii.  409-488;  namely,  general  doctrine  aru/s<a/u/ei,41(MH; 
what  is  a  false  pretence^  415-459;  whal  must  concur  wUh  t/,  460-475;  vM 
the  property  obtained,  476-484 ;  felony  or  misdemeanor,  principal  mdccca- 
sory,  part  in  each  of  two  States,  punishment,  attempt,  485-4^. 

in  one  country  by  person  in  another,  i.  110. 

cheating  at  swimming  race  by,  i.  214. 

whether  indictable  where  parting  with  the  thing  is  crime,  i.  257  (8). 

infant  may  commit  offence  of,  i.  369  (3). 

must  be  injury  done,  or  have  tendency  to  injure,  i.  438. 

procuring  by,  one  to  pay  what  he  owes,  i.  438  (3). 

of  being  an  officer,  indictable,  i.  468  (6). 

as  statutory  offence,  i.  571  (3) ;  interpreted,  not  extend  to  all,  i.  586. 

guilt  of  one  concurring  in  presence  of  utterer  of,  i.  633  (2). 

procurer  of  another  who  commits,  principal,  i.  686. 

where  misdemeanor,  employing  a  felony  as,  i.  815  (2,  3> 

whether  law  of,  protects  the  weak,  i.  874  (2). 

cheat  by,  not  disqualifies  witness,  i.  974. 

cheating  by  fictitious  name,  ii.  152. 

conspiracy  to  obtain  money  by,  punishable,  ii.  191  (3),  198  (1)' 

forged  writing  as  a,  ii.  612. 

no  trespass  required  in,  ii.  800  (3). 

whether  larceny  to  obtain  a  thing  by,  ii.  812  (8,  4). 

receiving  goods  obtained  by,  ii.  1137  (3). 
FALSE  REPRESENTATIONS,  pardon  procured  by,  i.  905,  906. 
FALSE  RETURNS,  are  contempts  of  court,  ii.  255  (4). 
FALSE  RUMORS,  (See  Rumor.) 

spreading,  to  enhance  prices,  i.  523,  526. 
FALSE  STAMP  ON  GOODS,  (See  Stamp  on  Wares.) 

is  false  token  in  cheat,  ii.  150. 
FALSE  SWEARING, 

less  than  |ierjury,  misdemeanor  of,  ii.  1014, 1029. 
FALSE   SYMBOL,  is  also  false  pretence,  ii.  416. 
FALSE  SYMBOL   OR  TOKEN,  cheating  by,  i.  571  (1). 
FALSE  TOKEN,  (See  Cheat  —  False  Pretencks  —  Stmbol.) 

or  symbol,  necessary  to  common-law  cheat,  i.  571,  585,  ii.  143  etflM* 

as  instrument  of  cheat,  nature  of,  i.  585. 

when,  need  not  be  of  apparent  validity,  ii.  158. 

conspiracy  in  the  nature  of  cheat  by,  ii.  204  (2). 

counterfeit  coin  as  a,  ii.  286. 

is  also  false  pretence,  ii.  416. 

forged  writing  as  a,  ii.  612. 
FALSE  TOKEN  AND  LIE,  distinctions  between,  ii.  146-15L 
FALSEHOOD,  (See  Libel  —  Lie  —  Lying.) 

when  injury  by,  not  indictable,  i.  582  (1). 

not  every,  is  false  pretence,  ii.  45S  (2),  note. 
FALSELY  PRETENDING  WITCHCRAFT, 

punishable  in  England,  i.  593  (2). 
FALSITY  LESS  THAN  PERJURY, 

indictable  as  misdemeanor,  ii.  1014,  1029. 
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FAMILIES,  (See  Lodgers.) 

many,  occupying  one  house,  create  nuisance,  i  490  (2). 

several,  in  one  house,  make  several  dwelling-houses,  ii.  108. 
FATHER,  (See  Parknt.) 

may  defend  son,  i.  877  (2). 
FATHER  OR  CHILDREN,  travelling  on  Sunday  to  visit  one's,  ii.  960  (6). 
FAULT.  (See  WixHpux  Fault.) 

FAVOR  OF  COURT,  one  asking,  must  come  with  clean  hands,  i.  256  (3). 
FEAR,  FEARS,  (See  Terror  — Threat,) 

essential  or  not,  in  robbery,  i.  438  (2). 

working  on  the,  causing  death,  i.  562  (1). 

restraining  conspirator,  effect  of,  i.  639. 

desisting  through,  after  entering,  not  takes  away  burglary,  ii.  112  (3). 

getting  thing  by  moving  the,  in  larceny,  ii.  807  (2). 
FEAR  OR  FORCE,  women's  consent  through,  in  rape,  ii.  1125. 
FEAR  OR  PERIL, 

What,  essential  in  assault^  full,  ii.  32-34. 
FEAR  IN  ROBBERY, 

The,  full,  ii.  1174-1176. 
FEARS  EXCITED,  without  overt  act,  not  justify  kilUng,  i.  872. 
FEE,  FEES,  (See  Extortion.) 

receiving,  to  be  extortion,  must  be  corrupt,  ii.  390  (3). 

receiving,  where  law  gives  none,  ii.  395  (3),  397,  398. 

for  service  not  within  official  duty,  ii.  395  (4). 

by  usage,  in  discretion  of  court,  ii.  397-399. 

supplementing  salary,  ii.  398. 

taken  under  mistake  of  law,  ii.  399  a. 

whether,  otherwise  than  by  statute,  ii.  404  (1). 
FEEBLE  AND  WEAK,  law  not  specially  protects  the,  i.  585. 
FEES  IN  ADVANCE,  extortion  by  requiring,  ii.  394,  395. 
FELLOW-SERVANT,  embezzlement  of  things  received  from,  ii.  368  (1, 4). 
FELON,  (See  Defence  —  Felony  —  Shooting  Felon.) 

derivation  and  meaning  of,  i.  615  (2);  taking  life  of,  i.  843  (1),  849  (3),  874. 
"FELONIOUS,"  meaning  of,  i.  427  (1). 
FELONIOUS  ASSAULT, 

Various  forms  o/,  full,  ii.  739-743. 

conviction  of,  on  indictment  for  rape,  i.  795.       • 
"  FELONIOUS  ASSAULTER,"  meaning  of,  i.  622  (2). 
FELONIOUS  INTENT  AND  TRESPASS,  must  concur  in  larceny,  ii.  801, 
FELONIOUS  KILLING, 

how  distinguish  whether,  is  murder  or  manslaughter,  ii.  627,  628. 
**  FELONIOUSLY,"  in  indictment,  whether  may  be  surplusage,  i.  810. 
FELONY,  (See  Division  of  Crimes  —  Forfeiture  —  Former  Jeop- 

ardy —  Misdemeanor  —  Treason.) 

Whether  and  when  civil  suit  for  wrong  committed  in,  full,  i.  267-272;  why, 
full,  i.  273-278. 

As  one  of  the  three  divisions  of  crime,  full,  i.  614-622;  namely,  what  is, 
614-617;  under  United  States  laws,  617  a;  statutes  regulating,  618,  622. 

The  principal  in,  full,  i.  646-654. 

The  accessory  after  the  fact  in,  full,  i.  692-700  a. 

whether  corporation  can  commit,  i.  422  (2,  3). 
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FELONY  —  continued. 

officer  shootiug  one  oommitting,  supposed  misdemeanor,  i.  iH, 

intent  to  commit^  essential  in  burglary,  i.  577  (4). 

is  intermediate  between  treason  and  misdemeanor,  i.  599  (1),  602  (3). 

principals  and  accessories  in,  i.  605  (1). 

treason  is  also,  effect  of  reducing  treason  to,  i.  612. 

suicide  is,  in  England,  i.  615  (2). 

what  assistance  makes  accessory  after,  i.  642  (2). 

*'  accessory,''  in  strictness,  only  in,  i.  662. 

accessories  in,  generally,  i.  662-671  ^  before  fact,  i.  673-680. 

principal  of  second  degree  in,  when  tried,  i.  684. 

compounding,  indictable,  i.  711  (1). 

misprision  of,  is  misdemeanor,  i.  717. 

attempt  to  commit,  punishable,  i.  759  (2);  is  misdemeanor,  i.  772  (1). 

soliciting  one  to  commit,  an  indictable  attempt,  i.  767  (2). 

counselling  one  to  attempt,  is  misdemeanor  in  both,  L  772  (2). 

cannot  be  also  misdemeanor,  i.  787 ;  made  by  statute  treason,  i.  787  (2). 

how,  when  proved  on  indictment  for  misdemeanor,  i.  787-789. 

on  indictment  for,  whether  conviction  of  misdemeanor,  L  804  (2)  et  seq. 

misdemeanor  indicted  as,  effect  of,  i.  810. 

proof  of,  on  indictment  for  misdemeanor,  i.  812. 

misdemeanor  committed  by  means  of,  i.  815. 

how  oppose  commission  of,  i.  843. 

how,  may  be  resisted,  i.  819  (3,  4). 

by  force  or  not,  as  to  right  of  resisting,  i.  853  (2). 

repelling,  to  death,  i.  867  (3). 

killing  one  committing,  against  property,  i.  875. 

one  employing  another  to  commit,  in  absence,  accessory,  i.  892  (3). 

what  the  punishment  for^  i.  935-939.  ^ 

mitigation  and  aggravation  of  punishment  for,  at  sentence^  i.  949. 

forfeiture  and  other  like  consequences  of,  i.  966-977. 

doctrine  of  former  jeopardy  applies  to,  i  990  (1). 

differing  from  misdemeanor  when  conviction  wrong,  i.  1001,  1002. 

whether  new  trial  for,  in  England,  i.  1001  (2);  with  us,  i.  1003  (1). 

jeopardy  for,  as  barring  indictment  for  intended  misdemeanor,  i.  1055  (1). 

affray  aggravated  to,  ii.  6- 

arson  while  attempting,  ii.  15  (2);  arson  is,  ii.  18. 

intent  in  burglary  must  be  to  commit,  ii.  109,  110  (2). 

committing,  while  meaning  misdemeanor,  not  adequate  in  burglary,  ii  IIS. 

nature  of  intended,  in  burglary,  ii.  117;  burglary  is,  ii.  120  (1). 

counterfeiting  coin  as,  ii.  279. 

elevating  forgery  to,  by  statute,  ii.  558. 

all  indictable  homicides  are  now,  ii.  617  (1). 

homicide  in  resisting,  ii.  645  (1). 

casual  death  from  commission  of,  murder,  ii.  694  (2). 

both  murder  and  manslaughter  are,  ii.  744  (1);  }arceny  is,  ii.  885  (1). 

the  post-office  offences  are  not,  ii.  904  (1),  note,  par.  7 ;  robbery  is,  ii. 
1180  (1). 
FELONY   COMPLETED.  (See  Completed  Felony.) 

FELONY  IMPOSSIBLE, 

whether  breaking  and  entering  when,  is  burglary,  ii.  114. 
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FELONY  AND  MISDEMEANOR, 

importance  of  distinction  of,  merger  of  offences  grows  oat  of,  i.  787  (2). 

distinction  of,  promotes  certainty,  i.  854. 
FELONY  OR  MISDEMEANOR, 

whether  nuisance  is,  i.  1078  6(1);  counterfeiting  coin,  ii.  299;  embez- 
zlement, ii.  380 ;  escape,  ii.  1099, 1103, 1105;  false  pretences,  ii.  485(1);  ' 
forgery,  ii.  609(1);  malicious  mischief,  ii.  1000;  mayhem  and  maims, 
ii.  1008;  perjury,ii.  1054;  prison  breach,  ii.  1070  (2) ;  rape,  ii.  1108  (2)- 
1111, 1134;  rescue,  ii.  1090;  riot,  ii.  1153  (1);  sodomy,  ii.  1196. 
FEMALE,  servant  for  embezzlement  under  statutory  *^  his,"  ii.  344. 
FEMALE  CHILDREN, 

Carnal  abuse  of^  full,  ii.  1133. 
FEMALE  INFANT,  conspiracy  to  procure  forbidden  marriage  of,  ii.  235  (2). 
FENCE,  statutory  offence  of  throwing  down,  i.  298  (3). 
FENCE  IN  STREET,  indictable  obstruction,  ii.  1273  (2). 
FERiE  NATURE.  (See  Wild  Animals.) 

FERRETS,  no  larceny  of  reclaimed,  ii.  773  (2). 
FERRY,  species  of  highway,  ii.  1269  (4). 
FERRYMAN,  detaining  passenger  by  threats,  false  imprisonment,  ii.  26  (1). 

extortion  by,  ii.  394. 
FICTITIOUS  FIRM,  assuming  membership  in,  in  forgery,  ii.  583  (2),  note. 
FICTITIOUS  NAME,         (See  False  Prrsokating  — -  Falsk  Pretences 

—  Name.) 

forgery  of  a,  i.  572  (2),  ii.  543,  544,  547 ;  cheating  by,  ii.  152. 

assuming,  as  false  pretence,  ii.  440  (1);  in  forgery,  ii.  583  (2). 

similitude  in  forgery  not  applies  to,  ii.  593  (2). 
FICTITIOUS  SUIT,  bringing,  a  contempt  of  court,  ii.  253. 
«*  FIELD  OF  OWNER,"  malicious  mischief  to  animals  in,  ii.  990  (1). 
FIGHT,  in  disturbance  of  meeting,  ii.  309  (4). 
FIGHTING,  (See  Affray  —  Defence  —  Duelling — Prize  Fight.) 

offence  of,  i.  535 ;  death  from,  i.  870  et  seq. 

what  the,  in  affray,  ii.  3  (1). 
FIGHTING  WITH  FISTS,  whether,  duel,  ii.  313  (2). 
FIGHTING  TOGETHER,  statutory  offence  of,  ii.  7  (2). 
FIGURE,  changing,  in  bank-bill,  forgery,  ii.  574. 

FILES  OF  COURT,  taking  or  retaining  papers  from,  contempt,  ii.  253. 
FILIATION,  whether  disobeying  order  of,  contempt,  ii.  263. 
FILTHY  HOUSES,  how  deal  with  nuisance  of,  i.  490  (2). 
FINE,  (See  Imprisonment.) 

corporation  subject  to,  i.  423. 

distinguished  from  forfeiture,  i.  820  (2). 

remitted  by  pardon,  i.  910  (4). 

erroneous,  blended  with  just  order  of  abatemen  ,  i.  931  (2) ;  and  repair  of 
way,  i.  931  (3). 

not  cruel  and  unusual  punishment,  i.  947  (3). 

as  punishment  for  contempt  of  court,  ii.  270  (1). 
FINE  AND  COSTS,  paid,  effect  on  civil  suit,  i.  268  (3). 
FINE  AND  IMPRISONMENT, 

and  how  much,  as  common-law  punishment  for  misdemeanor,  i.  940;  under 
statute  *»  and,"  **  or,"  i.  941. 
FINE  PAID,  effect  of  pardon  on,  i.  916  (3,  4). 
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FINENESS  OF  GOLD,  false  pretence  as  to  the,  ii.  456. 

FINES  AND  FORFEITURES,  whether,  remitted  by  pardon,  i.  909  (2). 

FIRE,  (See  Arson.) 

statutory  precautions  agunst,  i.  1150. 

excuses  prisou  breach,  ii.  1083. 
FIRE-ARMS,  homicide  from  reckless  use  of,  i.  314  (4). 

from  indiscriminate  use  of,  ii.  656  b  (2),  657. 
FIRING  GUN,  assault  by,  ii.  28,  note. 
FIRST  DEGREE,  (See  Murder  in.) 

on  indictment  for  murder  of,  oonyiction  in  second  degree,  i.  797. 

two  classes  of,  in  murder,  ii.  727-729. 
FIRST  OFFENCE,  conviction  of,  on  indictment  for  second  or  third,  i.  795^ 

effect  of  pardon  of,  on  second,  i.  919. 
FIRST  AND  SECOND  DEGREE  PRINCIPALS, 

distinction  unknown  in  treason,  i.  658;  or  misdemeanor,  i.  656  (1). 
FISH,  statutes  for  protection  of,  i.  516  (2). 

FISH  FOR  FOOD,  when,  subject  of  larceny,  ii.  773  (1),  775  (4). 
FISH  IN  NET,  larceny  of ,  ii.  775  (4). 
FISH  IN  POND,  whether  larceny  of,  ii.  775  (4). 
FISH  IN  TANK,  larceny  of,  ii.  575  q4). 

FISHING  BOUNTY,  whether  perjury  on  oath  to  procure,  ii.  1026  (7),  note. 
FIXTURES,  whether  breaking,  adequate  in  burglary,  ii.  98  (3). 

whether  larceny  of,  ii.  764  (1),  783. 
FLIGHT,  from  indictment  for  felony,  forfeiture,  i.  968  (1). 
FLOGGING,  in  the  navy  abolished,  ii.  87  (2),  note. 
FLORIDA,  common  law  in,  as  to  crimes,  i.  35,  note. 
FLYING  FELON,  killing  a,  ii.  648. 
FLYING  FROM  MISDEMEANOR,  kiUing  one,  ii.  649. 
FOLLY  OF  PERSON  CHEATED,  (See  Weak  Minds.) 

in  false  pretences,  ii.  464. 
FOOD,  (See  Provisions  —  Unwholesome.  ) 

How  the  crimincU  law  protects  the  supplies  of,  full,  i.  518-528. 

injuries  to  child  by  withholding  suitable,  i.  557. 

whether  giving,  makes  accessory  after,  i.  694  (3),  695  (2). 

refusal  to  provide,  how,  as  assault,  ii.  29. 

neglect  to  supply  servant  with,  in  homicide,  ii.  643,  note. 

death  of  child  of  tender  years  from  withholding,  murder,  ii.  686  (!)• 
FOOD  IN  CHARITY,  giving  felon,  not  makes  accessory,  i.  694  (3),  695(2). 
FOOD  AND  CLOTHING,  parent's  neglect  to  provide,  i.  883. 
FOOD  FOR  PRISONERS  OF  WAR, 

providing  unwholesome,  punishable,  i.  484  (4). 
FOOT-WAY,  may  be  highway,  ii.  1269  (1). 

FORBIDDEN  BY  LAW,  chose  in  action,  may  be  of  value,  ii.  786  (3). 
FORBIDDEN  THING,  (See  Prohibitions  of  Law.) 

intent  to  do,  is  evil  intent,  i.  800. 
FORCE,  (See  Mental  —  Physical.) 

The  J  in  assault  ^  physical,  full,  ii.  25-29 ;  put  in  moKon,  ii.  80,  31 ;  coamnC 
to,  ii.  35,  36. 

Kinds  of,  in  the  trespass  of  larceny,  full,  ii.  804-810. 

consent  obtained  by,  in  burglary,  i.  262  (4). 

is  either  physical  or  mental,  rule  for  each,  i.  546. 
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FORCE  —  continued. 

defend  property  by  what,  i.  860-862. 

improper,  in  jast  defence,  i.  873  (1). 

kind  of,  prodacing  death,  ii.  641. 

in  false  imprisonment,  ii.  748  (3);  in  prison  breach,  ii.  1081. 

no  rape  without,  and  what,  ii.  1120  (1,  4). 
FORCE  OR  FEAR,  woman's  consent  through,  in  rape,  ii.  1125. 
FORCE  OR  NOT,  felony  by,  as  to  right  of  resisting,  i.  863  (2). 
FORCE  IN  RAPE, 

The  kind  of,  full.  ii.  1120,  1121. 
FORCE  SUPPLYING  FEAR,  doctrine  of,  in  robbery,  ii.  1174  (2,  3). 
•'  FORCE  AND  VIOLENCE,"  assault  with,  ii.  59. 
FORCIBLE  ABDUCTION.  (See  Abduction.) 

FORCIBLE  DETAINER,  (See  Defence  — Detainer— Forcible 

Entry  aket.) 

Doctrines  specicd  to,  full,  ii.  502,  503. 

offence  of,  and  indictable,  i.  536  (2). 

participants  in,  guilty  of  murder  if  life  taken  by  one,  i.  633  a  (4). 

not  permissible  in  defence  of  property,  i.  861  (1). 

relates  to  what  realty,  ii.  498. 

how  distinguished  from  forcible  entry,  ii.  503. 

what,  and  who  guilty,  ii.  512. 

not  extends  to  personal  property,  ii.  520  (2). 
FORCIBLE  ENTRY, 

Doctrines  specicd  to^  full,  ii.  499--501. 

corporation  can  commit,  i.  422  (3). 

indictable,  defined  and  limit  of,  i.  536  (8),  537. 
FORCIBLE  ENTRY  AND  DETAINER,        (See  Defence  —  Detainer 

—  DWELLINO-HODSE.) 

The  law  of,  full,  ii.  489-516;  namely,  general  mew,  489-491;  old  English 
statutes,  492-496 ;  the  otonership,  estate^  or  possession,  497-503 ;  the  act 
which  constitutes  the  offence,  504-513;  restitution  of  possession,  514;  mis* 
demeanor,  civil  in  criminal  form,  husband  and  wife,  515,  516. 
what,  and  when  and  why  indictable,  i.  536-538,  577  (5). 
analogous  to  barratry,  ii.  65  (1). 
FORCIBLE  MARRIAGE,  (See  Marriage.) 

defined,  indictable,  i.  555. 
FORCIBLE  TRESPASS,  (See  Dwellino-house  —  Defence  — 

Trespass.) 
The  law  of,  full,  ii.  617-520  a. 
what,  and  why  mdictable,  i.  536-539. 
how  distinguished  from  forcible  entry,  ii.  497. 
FORCIBLY   BREAK,  (See  Breaking— Burglary.) 

what,  in  statutory  burglary,  ii.  118  (4),  note,  par.  3. 
FORCING  TO  DANGEROUS  ACT,  killing  by,  ii.  657. 
FOREIGN  AFFIDAVIT,  whether  perjury  on,  ii.  1029  (2). 
FOREIGN  ARMY.  (See  Army  and  Navy.) 

FOREIGN  COIN,  procuring  dies  to  counterfeit,  i.  435  (3). 

employing  or  not,  as  domestic,  ii.  276  (2). 
FOREIGN  CONVICTION,  (See  Conviction— Foreign  Judgment 

—  Former  Jeopardy  —  Jurisdiction  —  Locality.) 
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FOREIGN  CONVICTION  — conftVitierf. 

not  first  offence  within  statute,  i.  960  (2). 

effect  of,  as  barring  a  domestic  prosecution,  i.  983-089. 
FOREIGN  COUNTERFEIT  COIN,  offence  of  importing,  ii.  282. 
FOREIGN  COUNTRY,  (See  Abroad  —  Countky  —  Homicide  - 

Jurisdiction  —  Locality.) 

Our  authority  over  acts  in  a,  full,  i.  109-123. 

whether  kidnapping  includes  intent  to  convey  to,  ii.  750  (4),  752  (2). 
FOREIGN  EMBASSADOR.  (See  Embassador.) 

FOREIGN  GOVERNMENT,  (See  Foreign  Power  —  Governmext 

—  Jurisdiction.) 

when  our  tribunals  take  cognizance  of,  i.  119. 

acts  tending  to  disturb  our  relations  with,  indictable,  i.  484. 
FOREIGN  JUDGMENT,         (See  Foreign  Conviction  —  Jurisdiction 

—  Witness.) 

how  far,  incapacitates  witness,  i.  976  (1). 
FOREIGN  JURISDICTION, 

goods  stolen  in,  and  brought  here,  L  137-142,  ii.  890  (2). 
FOREIGN  LANDS,  forgery  of  deed  of,  ii.  571. 
FOREIGN  LANGUAGE,  forgery  may  be  in,  ii.  527  a  (2). 
FOREIGN  LARCENY, 

Effect  oft  on  domestic ,  of  same  goods  ^  full,  i.  137-142. 
FOREIGN  LAW,  (See  Scotch  Law.) 

not  widely  important  with  us,  i.  21. 

as  illustrating  our  criminal  law,  i.  41. 

does  not  control  operation  of  domestic,  i.  143. 

knowledge  of,  not  presumed,  i.  294  (2),  note. 

our  courts  not  punish  breaches  of,  i.  984  (2). 
FOREIGN  MINISTER,  (See  Embassador.) 

exemptions  of,  from  our  laws,  i.  126-128. 

assault  on,  when  official  character  not  known,  i.  334  (4). 
FOREIGN  NATIONS.  (See  United  States  and.) 

FOREIGN  OFFICIAL  PERSON, 

libelling,  crime  by  international  law,  i.  484  (2). 
FOREIGN  PERSONAGES,  libels  on,  ii.  938. 
FOREIGN  PORT,  jurisdiction  over  vessels  in,  i.  117. 
FOREIGN  POWER,  (See  Foreign  Go vernment  —  Jurisdiction  ) 

courts  not  recognize,  till  executively  acknowledged,  i.  119. 
FOREIGN   PRINCE,  libel  on,  punishable  by  international  law,  i.  484  (2). 
FOREIGN  SECURITIES,  counterfeiting  of,  ii.  281  b. 

how,  in  statutory  forgery,  ii.  571. 
FOREIGN  SHIPS, 

our  right  to  punish  offences  in,  i.  112  (3),  114, 115,  note,  par.  9, 116-120. 

pursuing  and  seizing,  on  high  seas,  i.  120,  note. 
FOREIGN  SOVEREIGN, 

in  our  country,  exempt  from  our  laws,  i.  125. 

wrongful  acts  done  here  by  command  of,  i.  132,  183. 

libel  on,  ii.  938  (1),  note. 
FOREIGN  TRESPASS.  (See  Trespass.) 

FOREIGNERS,  (See  Foreign  Government.) 

Whether  and  when^  exempt  from  our  criminal  lawsy  full,  i.  124-135. 
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FORESTALLING, 

With  regretting  and  engrossing^  offence  of,  full,  i.  518  (2)-528. 
FORFEITURE,        (See  Confiscation  Acts—  Crimk  in  Rem  —  Felony 

—  Impeachment  —  Pardon  —  Statutory.) 

effect  of  doctrine  of  criminal,  on  civil  suit,  i.  273  (2). 

not,  in  this  country,  i.  273  (2),  616  (1),  970. 

for  act  lawful  when  done,  ex  post  facto,  i.  279  (4). 

when,  not  enforced  on  account  of  mistake  of  facts,  i.  307  (2). 

not,  when  act  compelled  by  necessity,  i.  351. 

wife  not  incur  absented,  by  living  with  husband,  i.  865  (2). 

infant  may  incur,  i.  369  (3). 

of  office,  on  impeachment,  i.  462,  463;  or  conviction  for  felony,  i.  971. 

riotous  entry  to  enforce,  i.  537. 

as  test  of  felony,  i.  615  (2),  616  (1). 

as  a  punishment  for  crime,  i.  824  (1),  835,  944. 

may  be  pardoned,  i.  909  (2)  ^  when,  as  to  vested  rights,  i.  910. 

other  than  from  attainder,  i.  968. 

what  the  old,  for  non-felonious  homicide,  ii.  622  (1). 
FORFEITURE  OF  CITIZENSHIP, 

not  cruel  and  unusual  punishment,  i.  947  (3). 
FORFEITURE  AND  CORRUPTION  OF  BLOOD, 

why,  and  abolished,  i.  969,  970. 
FORFEITURE  OF  OFFICE,  under  impeachment,  i.  463. 

punishment  by,  i.  944  (2). 
FORFEITURE  AND  PUNISHMENT,  distinguished,  i.  833-835. 
FORFEITURE  AS  PUNISHMENT, 

distinguished  from  forfeiture  in  rem,  i.  824  (1). 
FORFEITURE  IN  REM,  effect  of  pardon  on,  i.  911  (2). 
FORFEITURE  OF  SPECIFIC  ARTICLES,  punishment  by,  i.  944  (1). 
FORFEITURE  OF  THINGS  IN  WRONG, 

Or  quasi  crime  in  renij  full,  i.  816-835. 
FORFEITURES  ON  CONVICTION, 

And  attainder,  full,  i.  967-971  a. 
FORFEITURES  AND  FINES,  are  within  pardoninf?  power,  i.  909  (2). 
FORFEITURES  AND  PENALTIES,  pardon  remits  what,  i.  910  (3). 
FORGED  INSTRUMENT,  lawyer  knowingly  bringing  suit  on,  i.  895  (1). 
FORGED  ORDER,  is  false  pretence,  ii.  441  (2). 

FORGED  WARRANT,  arrest  by,  and  taking  money,  extortion,  ii.  393  (2). 
FORGERY  OF  WRITINGS.  (See  Cheat  — Counterfeit  Monky 

—  Counterfeiting  —  Deed  —  False    Personating  —  False    Pre- 
tences —  Fraud  —  Similitude  —  Utter.) 

And  its  kindred  offences,  full,  ii.  521-612;  namely,  introduction,  .521,  522; 
definition  and  general  doctrine  of  forgery,  523,  524;  the  writing  whereof 
forgery  at  common  law  committed,  525-532 ;  legal  efficacy  of  the  writing, 
633-547;  the  writing  under  statutes,  548-571;  the  act  whereby,  committed, 
572-595;  the  intent,  596-601;  the  progress  toward  affecting  the  fraud,  602, 
603;  offences  depending  on  and  growing  out  of,  604-608,  misdemeanor  or 
felony,  principal  and  accessory,  punishment.  United  States  and  States,  an 
false  token  or  pretence,  609-612. 

crime  against  either  United  States  or  State,  i.  178. 

having,  procuring,  i.  204  (2). 
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FORGERY   OP  WRITINGS  — con/inii«rf. 

intent  to  repfty  in,  i.  341  (2). 

is  attempt  made  by  law  substantive,  i.  487  (4). 

ottering,  with  intent  to  defraud,  i.  437  (4). 

of  discbarge  from  arrest,  indictable,  i.  466  (2). 

counterfeiting  coin  a  species  of,  i.  479. 

defined,  indictable,  i.  572,  734  (2);  formerly,  as  cheat,  i.  572  (1),  note; 
&  species  of  cheat,  i.  584,  ii.  148. 

whether  obtaining  signature  by  misreading  ia,  i.  584. 

need  not  be  of  public  document,  i.  585. 

persons  making  different  parts  of,  all  principals,  i.  650  (2). 

who  second-degree  principal  in  uttering,  i.  654  (3). 

adviser  in  uttering,  accessory  where  it  is  felony,  if  absent,  i.  676. 

of  fictitious  name,  no  one  to  be  injured,  instrument  invalid,  i.  748  (2). 

soliciting  one  to  engrave  plate  for,  indictable,  i.  768  c  (1). 

doctrine  of  similitude  in,  i.  769  (2). 

when,  the  means  of  obtaining  goods  by  false  pretences,  i.  815. 

conviction  for,  disqualifies  witness,  i.  974. 

whether  jeopardy  for,  bars  uttering,  i.  1066  (1). 

passing  forged  paper  is  common-law  cheat,  ii.  148,  149. 

whether,  by  misreading  a  writing,  ii.  156. 

in,  instrument  need  not  be  public,  ii.  157  (3). 

counterfeiting  the  coin  is  branch  of,  ii.  274. 
FORGING   RECORDS,  of  court,  indictable,  i.  468  (6). 
FORM  OF  OATH,  conforming  to  required,  ii.  1018  (7)  and  note.     ' 
FORM  OF   PARDON,  concerning,  i.  908  (4). 
FORM  OF  QUESTION, 

materiality  of  answer  in  perjury  affected  by,  ii.  1034. 
FORMER  ACQUITTAL,  no  new  trial  to  State  on  issue  of,  i.  998. 
FORMER  JEOPARDY,  (See  Appeal  — Arrest  of  Judgiceht- 

CoNviCTioN  —  Jury  —  Second  Jeopardy.) 

As  a  defence  to  a  second  prosecution,  full,  i.  978-1070  a ,  namely,  in  general 
of  doctrine,  979-982;  offences  against  two  or  more  distinct  gocemmentSi 
983-989 ;  what  classes  of  offences,  990,  991 ;  how  guaranty  of  no  second 
prosecution  binding  on  5f  0^^992-994;  waiver  of  guaranty  by  defendarifs, 
995-1007;  sham  prosecutions  procured  by  defendants,  1008-1011;  r^^^ 
for  determining  when  there  has  been  a  jeopardy,  1012-1047;  for  detemin- 
ing  when  the  two  offences  are  the  www,  1048-1069;  doctrine  of  OMtreffM 
attaint,  1070. 

in  conspiracy,  ii.  188. 

proceeding  for  contempt  not  a,  to  bar  crime,  ii.  264. 

in  felonious  homicide,  ii.  745  (1). 

for  part  of  one  larceny,  ii.  888  (2,  3). 

effect  of,  in  riot,  ii.  1154;  in  robbery,  ii.  1182. 
FORNICATION,  (See  Adultery—  Entice  to.) 

when  crime,  or  not,  with  us,  i.  88. 

punishable  under  the  English  ecclesiastical  law,  i.  38. 

bow,  under  the  common  law,  i.  38,  89,  501  (I,  2). 

participant  in,  i.  659  (l)i 

conviction  of,  on  indictment  for  adultery,  i.  795. 

open,  in  public  place,  indictable,  i.  1127. 
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FORNICATION  —  continued. 

conspiracy  to  bring  about,  ii.  235. 
FORTS,  what  law  in  our,  national  jurisdiction  over,  i.  159. 
FOSTER,  criminal-law  writings  by,  i.  89. 
FOULNESS  OF  AIR,  in  public  way,  indictable,  ii.  1273  (4). 
FOUNDATIONS,  falsehood  as  to  the,  in  silver-plated  ware,  ii.  464  (3),  455. 
FOURTEEN  YEARS,  age  of  child's  perfect  capacity  for  crime,  i.  368. 

as  age  of  puberty  in  boy,  i.  373. 

insane  person  compared  with  child  of,  i.  376  (4). 

as  age  of  male  capacity  for  rape,  ii.  1117. 
FOWL,  FOWLS,  shooting  at,  and  killing  man,  i.  332  (2). 

are  subjects  of  larceny,  ii.  774. 

whether  sodomy  may  be  with  a,  ii.  1192. 
FOX,  FOXES,  no  larceny  of  reclaimed,  ii.  773  (2). 

chasing,  in  reclaiming,  ii.  776  (2). 
FRACTIONS  OF  DAY, 

not,  in  computing  time  in  felonious  homicide,  ii.  640. 
FRANCHISE,  corporation  forfeiting  its,  for  crime,  i.  423. 
FRAUD,  (See  Accomplishbd  —  Cheat  —  Conspiracies  to  —  Elec- 

tion —  False  Pretences  —  Forgery  —  Pardon.) 

Whether  prosecution  procured  by,  creates  jeopardy,  full,  i.  1008-1011. 

Nature  ofthe^  in  private  cheats  full,  ii.  150-160. 

Progress  toward  effecting  the,  in  forgery^  full,  ii.  602,  603. 

consent  to  battery  obtained  by^  general  effect  of,  i.  261  (1). 

how  as  to  rape,  i.  261  (2),  ii.  1120  (3),  1122  (1-4). 

consent  obtained  by,  in  burglary,  i.  262  (4). 

drunk  by  another's,  excuses  crime,  i.  405. 

whether,  instrument  in  kidnapping,  i.  660  (2). 

on  public,  indictable,  i.  571  (2). 

obtaining  another's  property  by,  1.  582  (8),  588,  585  et  seq. ;  obtaining 
other  thing,  i.  584. 

forgery  adapted  for,  i.  748  (2). 

in  procuring  pardon,  i.  905,  906. 

effect  of,  on  rule  of  not  twice  in  jeopardy,  i.  1008-1011. 

consent  obtained  by,  to  assault,  ii.  36. . 

power  of  numbers  for,  an  element  in  conspiracy,  ii.  182  (1). 

conspiracy  to  bring  about  marriage  by,  ii.  235  (2). 

proximity  of  the  false  pretence  to,  ii.  432. 

must  be  the  purpose  in  false  pretences,  ii.  471  (2). 

not  supplies  force  in  forcible  trespass,  ii.  518  (2). 

whether  obtaining  thing  through,  is  larceny,  ii.  808  (1) ;  in  larceny  by, 
ownership  to  pass  or  not,  ii.  808  (2)-810. 

not  nullifies  consent  to  taking  in  larceny,  ii.  811  (3). 

in  civil  jurisprudence  distinguished  from  criminal,  ii.  818. 

false  testimony  as  to  writing  impeached  for,  ii.  1038  (5). 

consent  from,  prevents  the  force  of  rape,  ii.  1120  (3),  1122  (2-4). 
FRAUD  IN  ELECTION,  offence  of,  i.  471. 
FRAUD  BY  OFFICER,  actionable,  i.  463,  note,  par.  3. 
FRAUD  IN  SALE  OF  GOODS,  conspiracy  to  commit,  ii.  206. 
FRAUDS  AGAINST  REVENUE,  doctrine  of,  i.  488. 
FRAUDULENT  BAIL,  no  bar  to  fresh  proceedings,  i.  1010  (2). 
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FRAUDULENT  BANKRUPTCY,  (See  Bankruptcy.) 

cftsea  relating  to,  collected,  i.  572  a  (2),  note. 
FRAUDUL£NT  CONVEYANCE,  offence  of,  L  572a. 

conspiracy  to  make,  ii.  206. 
FRAUDULENT  DEVICE,  getting  money  by,  larceny  or  not,  ii.  813  (4). 
FRAUDULENT  PURPOSE,  element  in  uttering  forgery,  ii.  607  (2). 
FREE  NEGROES,  (See  Emancipation  —  Negro  —  Slave.) 

construction  of  statute  against  selling,  into  slavery,  i.  560  (2). 
FREEDMEN, 

Criminal  laws  governing^  full,  i.  803,  894. 
FREEIX)M  OF  CONSCIENCE, 

what,  in  this  country*,  i.  499  a,  ii.  78  a,  82  (2). 
FREEDOM  OF  RELIGION,  extent  of,  in  this  country,  i.  499  a. 
FREEDOM  OF  WORSHIP,  LordVDay  statutes  not  violate,  ii.  95  (1). 
FREEMAN'S  CASE,  stated  and  reviewed,  i.  876  (4),  note. 
FRESH  INDICTMENT,  no,  after  verdict  or  plea  of  guilty,  i.  994. 
FRIENDLY  SOCIETY, 

breach  of  order  to  admit  to  membership  in,  i.  240  (1). 

embezzlement  by  member  of,  ii.  343,  note. 
FRIGHTEN,  homicide  by  discharging  gun  to,  ii.  657. 
FRIGHTEN  HORSE,  shooting  to,  death  from,  murder,  ii.  682. 

things  in  street  calculated  to,  indictable  obstruction,  ii.  1273  (6). 
FRIGHTENED  AWAY,  effect  of  being,  on  attempted  rape,  i.  733  (1). 
FRIGHTENING  PERSONS,  homicide  from,  in  sport,  i.  314  (4). 
FRIVOLOUS,  false  pretence  should  not  be  too,  ii.  434  (2),  458  (1). 
FROLIC,  casual  death  from  a,  ii.  692  (3),  693. 

persons  intending  only,  may  commit  riot,  ii.  1152  (2). 
FRUIT-STAND  IN  STREET,  iadicUble  obstruction,  ii.  1273  (2). 
FUGITIVES  FROM  JUSTICE,  (See  Jurisdiction) 

pursue  and  capture  or  not,  surrender,  i.  135 . 
FULL  CRIME,  (See  Substantive.) 

in  attempt,  intent  must  be  to  commit,  i.  731  (4). 

act  roust  be  of  sort  to  constitute,  i.  745,  747,  748. 
FULL  PARDON, 

effect  of,  i.  916  (2),  917  (1) ;  is  determined  by  law,  i.  914  (2). 
FULL  OR  PARTIAL, 

Pardon  as  being,  full,  i.  914-920. 
FULL  PENALTY,  bearing,  on  sham  proceedings,  bars  fresh  ones,  i.  1010 (3). 
FUND,  FUNDS, 

whether  ri<];ht  to  mix,  prevents  embezzlement,  ii.  841  (3),  370,  371. 

false  pretence  of  having,  ii.  421,  437  (2). 
FUNDAMENTAL,  whether  guaranty  against  second  jeopardy  is,  i.  982. 
FURIOUS  DRIVING,  manslaughter  by,  i.  314  (2). 
FURNITURE,  (See  Goods  Hired  —  Lodgers.) 

larceny  by  repairer  of,  ii.  868  (3). 
FUTURE  EVENT,  false  representotion  of,  not  false  pretence,  ii.  420  (1). 

6ABBETT  ON  CRIMINAL  LAW,  concerning,  ii.  506. 
GAIN,  (See  Lucre.) 

whether  receiving  stolen  goods  must  be  for,  ii.  1138  (2). 
GAIN  OR  LOSS,  perjury  may  be  in  any  cause  involving,  ii.  1026  (6). 
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GAME  LAWS,  accidental  homicide  while  violating,  i.  332  (1). 

English  and  American,  i.  516  (2). 
GAMEKEEPER,  one  robbing,  after  several  beat  him,  i.  6U  (3). 
GAMING,  (See  Betting  —  Cock-fighting  —  Lotteries.) 

constitutional  right  to  restrain,  i.  493. 

whether,  indictable,  i.  504  (2,  3),  1135  (2). 

countenancing,  by  presence,  i.  658  (4),  note. 

bonds  for  peace  in  punishment  of,  i.  945  (2). 

assaults  on  account  of  money  in,  ii.  48,  note. 

larceny  or  not  in-false,  ii.  810  (1). 

falsely  denying  knowledge  of,  before  grand  jurv,  perjury,  ii.  1042  (2). 
GAMING  CHECKS,  are  subjects  of  larceny,  ii.  781  (4). 
GAMING-HOUSE,  (See  Billiard-room  —  Nuisance.) 

The  nuisance  of,  full,  i.  1135-1137. 

keeping  a  common,  indictable,  i.  504  (2). 

bonds  for  peace  in  punishment  of,  i.  945  (2). 

conviction  of  keeping,  not  disqualifies  witness,  i.  974. 
GAS.  (See  Illuminating  Gas.) 

GATHERING   SEAWEED,  whether,  pennissible  on  Sunday,  ii.  959  (10). 
GEESE,  larceny  of  wild,  when  tamed,  ii.  779  (3). 
GENERAL  ABUSE,  not  enough  in  libel,  ii.  931  (4). 
GENERAL  CONSIDERATIONS,  (See  Consideration.) 

As  to  whether  particular  killings  felonious,  full,  ii.  642-646,  656-658. 
GENERAL  EVIL  CONSEQUENCES,  of  act,  i.  223,  224  (3). 
GENERAL  MALEVOLENCE,  (See  Evil  Intent.) 

not  adequate  intent  in  attempt,  i.  731  (2). 
GENERAL  PRINCIPLES, 

one  must  learn  the,  before  practising  criminal  law,  i.  449. 
GENIUS  OF  REPUBLICANISM,  not  practical  rule  for  courts,  i.  169,  note. 
GENUINE,  chose  in  action  must  in  larceny  be,  ii.  786  (2). 
GENUINENESS,  representation  of,  in  uttering,  ii.  605  (2). 
GESTATION, 

child  bom  before  period  of,  expired,  subject  of  murder,  ii.  633  (1). 
GHOST,  killing  one  appearing  as  a,  i.  873  (3). 
GIFT,  colorable,  procured  through  fear,  larceny,  ii.  807  (2). 
GIRL,  consenting  to  private  wound,  and  death  resulting,  ii.  656  a  (2). 
GIVE   AWAY,  larceny  to  take  thing  to,  ii.  843  (2). 
GIVING  BACK,  thing  stolen,  effect  of,  ii.  796. 

does  not  purge  robbery,  ii.  1163  (1). 
GIVING  BRIBE,  indictable,  ii.  85  (2). 
GOING  ABOUT  ARMED,  when  indictable,  i.  540  (2). 
GOLD,  false  pretence  as  to  fineness  of,  ii.  456. 
GOLD  IN  MINE,  whether  larceny  of,  ii.  763  (3). 
GOLD  MINES,  power  of  State  over  its,  i.  176,  note. 
GOOD,  (See  Public.) 

one  doing,  meaning  evil,  i.  438  (1). 
GOOD  FROM  EVIL,  deducing,  i.  250. 
GOOD  ON  FACE, 

forgery  of  instrument  which  is,  yet  invalid  in  fact,  ii.  541-544. 
GOOD  FAITH, 

how  far  protects  parent  in  chastisement)  i.  881  (1),  882. 
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GOOD  MOTIVES,  not  justify  libel,  i.  309  (2),  ii.  923. 

GOOD  RESULT,  from  evil  motive,  consequence,  i.  325,  326. 

GOODS,  (See  Lost  —  Personal  —  Keceivino  Stolen  —  Work  ok.) 

Stealing  in  one  locality  and  conveying  into  another ^  full,  i.  137-142. 

meaning,  in  statute  against  breaking  outhouse,  ii.  118  (4),  note,  par.  2. 

puffing,  at  sale,  ii.  450  (2). 

larceny  by  one  working  on,  ii.  867. 
GOODS  APPEARING  LOST,  whether  larceny  of,  ii-  879  (2). 
GOODS  ATTACHED,  larceny  of  one's  own,  ii.  791. 
GOODS  AND  CHATTELS,  (See  Chattel.) 

meaning  of,  in  embezzlement,  ii.  358. 

larceny  of,  ii.  767  (1),  782  a  (1),  785  (2). 
GOODS  HIRED,  (See  Embezzlement  —  Larceny.) 

the  doctrine  of  larceny  of,  ii.  864-866. 
GOODS   OR  MONEY, 

common-law  indictment  for  embezzlement  must  describe  the,  ii.  374. 
GOODS  SOLD  FOR  CASH, 

whether  fraudulently  taking,  without  payment,  larceny,  ii.  815  (2),  816. 
GOODS  IN  TRANSIT,  (See  Embezzlement.) 

who  commit  larceny  of,  ii.  828  et  seq. 
GOOSE  ISLAND,  belongs  to  Connecticut,  i.  148. 
GOVERNMENT,  GOVERNMENTS,  (See  Distinct  —  Foreign  - 

Military  and  Martial   Law  —  Obstructino  Justice  and  —  Pub- 
lic Revenue  —  State  —  Territorial  Limits.) 

Wrongs  against  two  or  more,  full,  i.  136-144,  155. 

Effect  of  State  being  without  a,  full,  i.  161-171. 

Protection  of  the^  in  its  existence,  authority,  and  functions,  full,  i.  450-480; 
namely,  in  general  of  subject,  451-455;  menace  to,  itself,  456,  457;  crimes 
relating  to  office,  official  duties,  and  official  acts,  458-471  ;  incidenKd 
offences  against  the,  472-479. 

Protection  of  relations  of,  with  other,  full,  i.  481-485. 

law  precedes,  i.  9 ;  recognizes  law,  i.  9,  10 ;  does  not  enforce  all  law, 
i.  10,  11. 

distinguished  from  law,  i.  14. 

conspiracy  to  disturb  course  of,  i.  592  (2). 

libels  on  the,  creating  discontent  to,  ii.  911,  941,  942. 
GOVERNMENT  AND  JUSTICE, 

Conspiracies  to  disturb  course  of,  full,  ii.  219-225. 

The  offence  of  obstructing,  full,  ii.  1009-1013,     And  see  i.  450-480. 
GOVERNMENT  AND  PEOPLE,  inseparable,  i.  451,  452. 
GOVERNMENTAL  LAW, 

Into  what  classes  separable,  full,  i.  22-29. 
GOVERNMENTAL  LOCALITY, 

Of  crime,  full,  i.  (c.  6-10)  99-203. 
GOVERNMENTAL  POWERS, 

whether  two,  punish  one  criminal  act,  i.  983  et  seq. 
GOVERNOR,  power  of,  over  fugitive  from  justice,  i.  135. 

power  of  pardon  in  the,  i.  899. 
GRADATIONS  IN  WRONG,  how  regarded,  i.  247,  248. 
GRAIN  GROWING  OR  STANDING, 

when  larceny  of,  i  577  (2),  ii.  784. 
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GRAND  JURY,  (See  Contempt  —  Witness.) 

waiver  of  objections  to  the,  i.  997  (1). 

discharge  by,  not  bars  fresh  proceedings,  i.  1014  (2). 

not  lawful,  no  jeopardy,  i.  1021  (1). 

offence  of  listening  to  overhear,  i.  1123. 

libel  on,  ii.  936  (2) ;  oral  slander  of,  ii.  946  (5). 

perjury  in  testifying  before,  ii.  1024  (6),  1042  (2). 
GRAND  LARCENY,  (See  Larceny  —  Petit.) 

And  petit  larceny^  distinguished,  full,  L  679,  680. 
GRANTING  PARDON, 

Practical  views  of,  full,  i.  921-926. 
GRASS,  whether  and  when  larceny  of,  i.  577  (2),  ii.  763  (2),  784. 
GREAT  BODILY  HARM,  (See  Bodily  Harm.) 

one  may  take  life  to  prevent,  i.  865,  867  (2). 

perfect  defence  against,  justifiable,  i.  865,  867  (2). 

mere  apprehension  of,  not  sufficient,  i.  872. 
**  GREAT  MEN,"  slanders  of,  i.  472-476  and  note,  478. 

not  first  to  discern  great  truths,  i.  683  (2),  note. 
GRIEF,  causing  death  by,  i.  562  (1). 
GRIEVOUS  BODILY  HARM,  (See  Defence  —  Sslf-dbfence.) 

construction  of  statute  against  doing,  i.  340  (2). 

attempt  to  commit,  by  shooting  into  crowd,  i.  736  (7). 
GROSS  LEWDNESS.  (See  Lewdness.) 

GROSS  MISDEMEANOR,  bonds  for  peace  in  punishment  of,  i.  945  (2). 
GROUNDWORK,  the,  of  law  of  attempt,  i.  726,  727. 
GROWING  GRAIN,  larceny  of,  under  statute,  u.  784. 
GROWING  OUT  OF  FORGERY, 

Offencesy  full,  ii.  604-608. 
«*  GUARANTEE,"  meaning  of,  in  Constitution,  L  167. 
GUARANTY,  (See  Government.) 

Of  republican  government,  effect  of  secession  on  clause  for  the,  full,  i.  161-171. 
GUARD   OF  PRISONER,  negligent  escape  by,  ii.  1104  a  (1). 
GUARDIAN  AND  WARD,  (See  Child.) 

Criminal  law  of  full,  i.  885. 
GUEST,  (See  Defence  —  Dwelling-house.) 

rights  of,  against  innkeeper,  i.  532  (i);  mbbehaving,  i.  532  (2);  may 
defend  house,  i.  877  (3). 

innkeeper's  forcibly  detaining,  assault,  ii.  37  (3). 

breaking  into  room  of,  whether  burglary,  ii.  106  (2),  107. 
GUIDE  POSTS,  neglecting  to  erect,  ii.  1287. 
GUILT, 

not  merely  punishment,  taken  away  by  pardon,  i.  898  (2),  note,  par.  2. 

not  deny,  in  mitigation  of  sentence,  i.  948  (2). 
GUILT  OF  ARRESTED  PERSON, 

not  element  in  resisting  arrest,  i.  465  (3). 
GUILT  INCURRED,  pardon  immediately  on,  i.  903  (2). 
GUILT  KNOWN,  principal's,  essential  to  accessory  after,  i.  693  (2-4). 
GUILTY.  (See  Plea  op.) 

GUILTY  AGENT.  (See  Agent.) 

GUILTY  MIND,  (See  Evil  Intent.) 

essential  in  every  crime,  i.  287. 
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GUILTY  OF  PART, 

extent  of  new  trial  where  verdict  is,  i.  1004  (2)-1007. 
GULFS,  (See  Bays.) 

what  territorial  jurisdiction  over,  i.  105. 
GUN,  assault  on  sick  person  by  noise  of  discharging,  i.  549. 

demanding,  of  one  not  having  it,  i.  752  (1). 

discharging,  into  crowd,  murder,  ii.  688. 
GUN  NOT  LOADED,  pointing,  in  assault,  ii.  32  (2). 
GUNPOWDER,  endangering  safety  by  keeping,  i.  531  (2). 

when  keeping,  indictable,  i.  1097-1099,  1139  (2),  note. 
GYPSIES,  (See  Vagabonds  —  Vagbakcy.) 

old  statutes  against,  i.  516  (1). 

false  pretence  by,  of  witchcraft,  ii.  429  a, 

HABEAS  CORPUS,  (See  Prisoner  of  War.) 

suspension  of  writ  of,  i.  63,  64. 

interpretation  of  the  statute  suspending  writ  of,  i.  64,  note.  • 

cannot  be  used  to  release  prisouera  of  war,  i.  63  and  note. 

necessity  as  raising  an  exception  to  act  of,  i.  3  >4  (2). 

declining  to  make  return  to,  a  contempt,  ii.  253. 

concurrent  national  and  State  jurisdiction  in,  ii.  1022  (2). 

perjury  in  aid  of,  ii.  1024  (2). 
HABITATION,  (See  Castle.) 

what  offences  against  the,  indictable,  i.  559. 

defence  of,  by  spring-guns,  i.  855. 

arson  an  offence  against  security  of  the,  i.  577  (3) ;  burglary,  i.  577  (4). 
HALE,  criminal-law  writings  of,  i.  88. 

HALVES  OF  BANK-BILLS,  false  pretence  about,  ii.  420  (4). 
HAND,  thrusting  in,  is  entry  in  burglary,  ii.  92  (3). 
HANDCUFF  PRISONER,  whether  officer  must,  ii.  1104  a  (2). 
HANDCUFFING,  as  violence  in  robbery,  ii.  1188  (2). 
HANDICRAFT  OR  TRADE, 

English  regulations  of,  not  common  law  with  us,  i.  508. 
HANGING,  widely  superseded  by  imprisonment,  i.  939  (1). 

no  mitigation  of,  i.  949. 

murder  to  behead  one  sentenced  to  death  by,  ii.  631  (2). 
HARANGUING   PEOPLE,  procuring  crime  by,  i.  640. 
HARBOR,   HARBORS,  (See  Arms  of  Sea.) 

what  territorial  jurisdiction  over,  i.  105. 

are  within  counties,  i.  146,  147. 

obstruction  of,  too  small  for  law's  notice,  i.  227. 

injuries  to  and  obstructions  of,  as  nuisance,  i.  531  (2). 

are  public  ways,  ii.  1271  (2). 
HARBORING  HUSBAND,  not  makes  wife  accessory,  i.  365  (1). 
HARBORING  THIEVES,  by  innkeeper,  indictable,  i.  532  (1),  note. 
HARDSHIP,  of  rule  as  to  knowledge  of  law,  of  fact,  i.  303  a,  note,  par.  20. 
HARES,  when  larceny  of,  ii.  773  (1). 

HARMFUL  THING,  leaving,  to  injury  of  another,  is  battery,  ii.  72  a  (4). 
HATRED  TO  GOVERNMENT,  conspiracy  to  excite,  ii.  224. 
HAVING,  (See  Act.) 

of  counterfeits,  whether  punishable,  i.  204  (2). 
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HAVING  —  cofiHnued. 

as  evidence  of  procuring,  i.  204  (3). 

counterfeit  coin,  offence  of,  ii.  287  a. 

a  forged  writing,  punishable  or  not,  ii.  605  (3),  606. 
HAVING  THING,  false  pretence  of,  ii.  420  (3-5),  423,  425. 
HAVING  WARRANT,  faUe  pretence  of,  adequate,  ii.  420  (3). 
HAWKINS,  Pleas  of  the  Crown  by,  i  88. 
HAWKS,  larceny  may  be  of,  ii.  771  (3). 
HAY.  (See  Stack  of.) 

HEALTH,  (See  Public  Health.) 

one's  right  of  control  over  own,  i.  494. 

injury  to,  not  necessary  in  offensive  trade,  i.  1138  (3). 
HEARSAY  EVIDENCE, 

in  aggravation  or  mitigation  of  punishment,  i.  950. 
HEAVIER  OFFENCE,  less  direct  participation  in,  punishable,  i.  226. 
HELP.  (See  Personal  Help.) 

HELPER  OF  FELON,  why,  classed  as  accessory,  i.  692  (3,  4). 
HELPING  TO  ESCAPE,  the  accessorial  offence  of,  ii.  1068  (2). 
HELPLESS  PERSON,  causing  death  of,  by  assault,  ii.  686  (3). 
HENS,  are  subjects  of  larceny,  ii.  774. 
HERESIES,  (See  Conscience.) 

whether  there  are  criminal,  with  us,  i.  497  (2). 
HIDE,  of  wild  animals,  subject  of  larceny,  ii.  772. 
HIDING  UNDER  HAT,  larceny  or  not  in  playing  false  at,  ii.  810  (1). 
HIGH  CRIME,  how  differs  from  low,  i.  247  (2),  248. 
HIGH  GOVERNMENTAL  OFFICERS, 

not  indictable  for  official  misconduct,  i.  462  (1). 
HIGH   AND  PETIT,  ancient  division  of  treason  into,  ii.  1205. 
HIGH  SEAS,  (See  Maritime  Jurisdiction— Ocean — Piracy — Sea.) 

jurisdiction  over  blow  on,  afterward  death  on  land,  i.  115,  note,  par.  8. 

jurisdiction  of  offence  on  the,  i.  112-120. 

crimes  on,  not  under  flag,  i.  118-120. 

whether  States  have  jurisdiction  over  citizens  on,  i.  152. 

within  and  without  States,  crimes  on,  i.  176. 

whether  United  States  courts  have  jurisdiction  of  crimes  on,  without  stat- 
ute, i.  201. 
HIGH  TREASON,  (See  Treason.) 

whether  accessories  in,  i.  681  (2). 

what,  by  the  ancient  law,  ii.  1205  (2)-1207. 
HIGHER  CRIME,  distinguished  from  lower,  as  to  excusing  necessity,  i.  353. 
HIGHER  LAW,  than  Constitution,  not  recognized  by  courts,  i.  169,  note. 
HIGHER  OFFENCES,  how  of  solicitations  to  the,  i.  768  a. 
HIGHER  SENSIBILITIES, 

whether  blasphemy  and  profaneness  punishable  because  they  shock  the, 
ii.  74  (2). 
HIGHWAY,  (See  Public  Way  —  Way.) 

ocean  is  a,  i.  103 ;  meaning,  ii.  1266  (2). 
HIGHWAY  ROBBERY,  the  law  of,  ii.  1179  a  (1). 
HIMSELF,  what  one  may  do  for,  another  may  for  him,  i.  877  (1,  8). 
"  HINDER  OR  IMPEDE,"  an  officer,  meaning,  ii.  1011  (I). 
HIRE   AWAY  SERVANT,  what  right  to,  ii.  233  (4). 
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HIRED  SERVANT,  no  right  to  chastise,  i.  887  (3). 

"HIRELING  MURDERER,"  words,  libeUous,  ii.  932  (4). 

HIRER  OF  GOODS,  is  bailee,  larceny  by,  u.  864. 

HIRING  HORSE,  with  intent  to  steal,  larceny,  ii.  813  (2). 

HIRING  TIME,  construction  of  statute  against,  i.  659  (2). 

"  HIS,"  in  statute,  interpreted  to  include  female,  iL  344. 

HISS  ACTOR,  conspiracy  to,  ii,  216  (4). 

HISSES  AND  APPLAUSE,  when  permissible,  ornot,  in  meeting,  11.309(6). 

HISTORY  AND  DEFINITION  OF  RAPE, 

Old  statutes  and  their  interpretations,  full,  ii.  1108-1115. 
HISTORY  AND  STATUTES, 

Of  embezzlement,  full,  ii.  318a-329.  * 
HOARDING,  article  of  commerce,  to  defraud,  i.  521. 
HOGS  AT  LARGE,  forfeitures  of,  i.  832. 
HOMICIDAL  INSANITY,  what,  and  law  of,  i.  388  (2). 
HOMICIDE  FELONIOUS,  (See  Culpable  —  Death  —  Defence- 

Duelling  —  Excusable  —  Indictable  as  Felonies  — Justifia- 
ble —  Life  —  Malice  Aforethought — Manslaughter  —  Mur- 
der —  Threats.) 

The  law  of,  full,  ii.  613-745;  namely,  historical  viewj  616-628;  what,  in- 
dictable, 629-671;  what  ones  are  murder  and  what  manslaughter,  672-722; 
degrees  in  murder,  723-730;  degrees  in  manslaughter,  731;  leading  doc- 
trines restated  and  epitomized,  732-738;  attempts  and  felonious  assaults, 
739-743;  felony,  principal  second  degree,  accessory,  former  jeopardy, 
punishment,  conviction  of  part,  conclusion,  744,  745. 

whether  blow  or  death  determines  place  of,  i.  112  (3)-116. 

pardon  of,  before  the  death,  i.  113,  note. 

in  indictment,  whether  charge  injuries  as  "mortal,*'  i.  116,  note,  par.  3. 

of  enemies  in  battle,  i.  131 ;  alien  euemy,  i.  134. 

malicious,  —  pistol,  dagger,  i.  214,  note. 

from  medical  man's  carelessness,  i.  217  (1). 

magnitude  of  provocation  reducing,  to  manslaughter,  L  227. 

in  duel,  punishable,  i.  259  (1). 

request  of  person  killed,  no  defence,  i.  250  (1),  510  (2). 

mistake  of  fact  in,  i.  305. 

carelessness  and  negligence  producing,  i.  314. 

murder  or  manslaughter,  as  careless  or  intended,  i.  321  (3). 

of  person  not  meant,  i.  328. 

in  attempting  to  steal  fowls,  —  in  other  attempts,  i.  328. 

accidental,  while  violating  game  laws,  i.  332  (1);  while  shooting  at  fowls, 
i.  3e32  (2). 

death  from  act  malum  in  se,  or  malum  prohibitum,  i.  332. 

murder  or  manslaughter,  where  killing  not  meant,  i.  334  (3). 

divisions  of,  in  law,  i.  334,  401,  409,  410,  547. 

of  one  person  in  an  endeavor  to  kill  another,  i.  336. 

one  compelled  to  take  life,  not  punishable,  i.  846  (2). 

committing,  of  innocent  person,  to  save  own  life,  i.  348,  848  a. 

in  self-defence,  whether  punishable,  i.  348,  319. 

whether  marital  coercion  excuses  wife  in,  i.  358,  361. 

wife  not  liable  for  death  of  apprentice  from  neglect,  i.  364. 

effect  of  intoxication  in  law  of,  i.  401,  406-410,  414,  415. 
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HOMICIDE  FELONIOUS  —  continued. 

attempting,  with  fire-arms,  i.  434. 

viewed  as  crime  against  population,  i.  510. 

by  careless  management  of  railway*  civil  liabilities,  i.  581  (5). 

viewed  as  wrong  to  the  individual,  —  divisions  of,  i.  547  (1). 

commonly  includes  assault,  L  548  (2). 

by  neglect  of  a  child  or  apprentice,  i.  557,  883. 

by  working  on  the  fears,  &c.,  i.  562  and  note. 

by  command  to  servant,  i.  562. 

compelling  or  counselling  to  suicide,  i.  510  (2),  562,  652. 

by  mental  force,  i.  562-564. 

death  brought  about  by  perjury,  i.  564  (2). 

degrees  and  aggravations  o^  i.  600  (2). 

from  opposing  unlawful  act,  i.  633  (3) ;  in  presence  of  others,  i.  683  (3). 

who  liable  for  death  caused  by  careless  riding,  i.  635  (3). 

by  one  of  two  persons  together,  i.  635  (3). 

in  suppressing  riot,  when  rioters  not  guilty,  i.  637  (2) ;  in  op}X)sing  arrest, 
i.  637  (3);  by  one  of  several  in  fighting  with  fists,  i.  637  (5). 

in  duel,  seconds  in,  i.  654  (2),  ii.  311  (2);  accessories,  i.  606  (3). 

accessory  in,  by  advising  murder  of  unborn  child,  i.  676  (1) . 

accessory  after  fact  in,  i.  693  (4). 

duty  to  arrest  perpetrator  of,  i.  721. 

no  attempt  to  commit,  without  specific  intent  to  kill,  i.  736  (1). 

assault  to  kill,  in  murder  or  manslaughter  distinguished,  i.  736  (4). 

in  attempted,  effect  of  no  ball  in  gun,  i.  750  (2). 

gradations  in  felonious,  i.  780  (3). 

committed  in  the  commission  of  arson,  i.  781  (2). 

conviction  of  lower  degree  of,  than  charged,  i.  797. 

on  indictment  for,  conviction  of  assault,  i.  808  (2). 

by  spring-guns  set  for  prevention  of  crime,  i.  854-856. 

not  ordinarily  permissible  in  defence  of  property,  i.  857 ;  otherwise  of  cas- 
tle, i.  858,  859. 

in  turning  one  out  of  house,  i.  859  (2). 

accidental,  in  defence  of  property,  i.  861  (3);  by  weapon  dangerous,  i.  862. 

justified  by  what  personal  danger,  i.  865 ;  in  mutual  combat,  i.  870  et  seq. 

not,  in  defence  of  property,  i.  875,  876. 

by  parent  in  chastisement,  i.  881  (2),  882  (2),  note;  neglecting  to  provide, 
i.  883. 

in  self-defence,  at  common  law  subjects  to  forfeiture,  i.  968. 

one,  may  offend  both  State  and  United  States,  i.  988. 

acquittal  of,  for  variance  in  means,  no  bar,  i.  10o3  (6). 

indictment  for,  after  conviction  of  assault,  and  death,  L  1059. 

civil  damage  for,  not  bars  indictment,  i.  1069  (2). 
HOMICIDE  NOT  FELONIOUS, 

The  old  law  of,  full,  ii.  617-622  (1) ;  obsolete,  ii.  622  (2). 
HONESTY, 

thing  given  by  master  to  third  person  to  try  servant's,  no  embezzlement 
of,  ii.  365  (2). 
HONEY-BEES,  (See  Bkes.) 

whether  larceny  of,  ii.  771  (2). 
HONOR,  law  of,  i.  10. 
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HOOKf  thrusting  in,  is  entry  in  burglary,  ii.  92  (3). 
HORRIBLE  CRIME, 

not  fit  to  be  named  among  Christiana,  sodomy  is,  i.  508  (1). 
HORSE,  HORSES,  used  to  kick,  homicide  from,  i.  314  (4). 

taking  diseased,  into  public  place,  i.  490  (1). 

pretending  a  blind,  to  be  sound,  not  a  false  token,  ii.  145  (2). 

conspiracy  to  cheat  in  sale  of,  ii.  206. 

false  statement  of  soundness  of,  is  false  pretence,  iL  429  (5),  453. 

false  pretence  of  hanng  been  intrusted  with,  iL  446  (2). 

false  pretence  as  to  identity  of,  ii.  45L 

are  subjects  of  larceny,  ii.  774. 

not  larceny  simply  to  ride  away,  wrongfully,  ii.  841  (2). 

when  hirer  of,  commits  larceny,  ii.  864  (2). 

malicious  mischief  to,  indictable,  ii.  985  (2). 
HORSE  USED  TO  STRIKE,  going  with,  death  from,  murder,  u.  688. 
HORSE^WAY,  may  be  highway,  ii.  1269  (1). 

need  not  be  in  condition  for  carriages,  ii.  1280  (7). 
HOSTILE  ACTS,  in  war  and  peace,  i.  131-133,  153. 
HOTEL.  (See  Imn  —  Tipplino-bhop.) 

HOUSE,  (See  Disorderly  —  DwELLiNChHOuss  —  Pcluxg  Dowk.) 

What  the^  in  arson^  full,  ii.  11. 

teaiing  down  or  breiJdng,  i.  298,  537;  so  filthy  as  to  be  nuisance, 
i.  490  (2). 

whether  may  destroy,  in  abating  it  as  nuisance,  i.  828. 

not  co-extensive  in  meaning  with  dwelling*house,  ix.  104. 
HOUSE  FOR  BAWDRY, 

Letting  or  selling,  full,  i.  1090-1096. 
HOUSE  WHERE  HABITUAL  OFFENCES, 

ne  nuisance  of,  full,  i.  1119-1121. 
HOUSE  OF  ILL-FAME,  another  name  for  bawdy-house,  i.  1083  (2). 
HOUSE  AND  MORTGAGE, 

having  house,  and  will  mortgage,  as  false  pretence,  ii.  426  (1). 
HOUSE  OF  REPRESENTATIVES,  (See  Legislative  Bodies.) 

contempts  against,  ii.  247. 
HOUSEBREAKING.  (See  Burglary.) 

HOW   FAR  INSIDE,  the  entry  in  burglary,  ii.  95(1). 
HOW  MANY  PERSONS,  (See  Numbers.) 

Injured  in  public  crimey  full,  i.  243-246. 

annoyed  by  nuisance,  i.  1077  (2),  1078. 

required  in  riot,  ii.  1144. 

terrified,  as  element  in  riot,  ii.  1148. 
HUDSON  RIVER,  belongs  to  New  York,  i.  150. 
HUE-AND-CRY,  constable  indictable  for  not  pursuing,  ii.  978  (2). 
HUMAN  AND  DIVINE  LAWS,  conflicU  of,  i.  344. 
HUMANITY,  public  shows  which  shock,  indictable,  i.  504  (1). 
HUNDRED,  old  responsibility  of  the,  for  homicide,  ii.  623,  624  (1). 
HUNTING,  recognition  of  right  of,  ii.  776  (2),  note. 
HUSBAND,  (See  Wife.) 

Actual  or  presumed  coercion  6y,  full,  i.  356-366. 

personating,  in  rape,  i.  261  (2). 

killing  by,  to  saye  wife's  life,  i.  805  (2),  note. 
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HUSBAND  —  continued, 

when,  must  be  made  defendant  with  wife,  i.  366. 

causing  wife's  death  by  threats,  i.  562  (3). 

may  defend  wife,  i.  877  (2). 

responsibility  of,  for  wife's  crimes,  i.  891  a, 

not  commit  arson  of  wife's  hoase,  ii.  13  (3). 

whether,  commits  battery  by  harmful  connection  with  wife,  ii.  72  b  (2). 

false  pretence  of  power  to  bring  back,  to  deserted  wife,  ii.  429  a  (2). 

obtaining  wife's  signature  by  false  pretences,  ii.  484  (2). 

when,  liable  for  wife's  death  from  neglect,  though  living  apart,  ii.  662. 

killing  wife  in  chastisement,  ii.  683. 

killing  wife  or  man  caught  in  adultery,  ii.  708. 

no  larceny  by,  of  wife's  goods,  ii.  872  (2). 

whether  larceny  of  wife's  goods  delivered  by,  ii.  873. 

what  capacity  of,  for  rape  on  wife,  ii.  1119  (2),  1135  (2). 

carnal  connection  by  personating,  whether  rape,  ii.  1122  (4). 

receiving  stolen  goods  from  wife,  ii.  1142  (2). 
HUSBAND  AND  WIFE,  (See  Coverture  — Husband —  Mar- 

ried Woman  —  Wife.) 

Criminal  law  of,  fuU,  i.  890-891  a. 

And  receivers  from  each,  in  larceny,  full,  ii.  872-874. 

may  be  indicted  jointly,  i.  363,  366;  exceptions,  i.  864-366. 

sometimes  husband  must  be  joined,  i.  366. 

how  severally  punishable,  i.  955  (2),  note. 

guilt  of  each  in  keeping  bawdy-house,  i.  1084  (2). 

not  commit  conspiracy  together,  ii.  187  (2). 

as  to  receiving  stolen  goods,  ii.  1142. 

sodomy  may  be  between,  ii.  1193. 
HUSBAND'S  AGENT, 

murder  in,  to  kill  wife  or  paramour  in  adultery,  ii.  708  (2). 
HUSBAND'S  CREDIT,  false  pretence  of  authority  to  pledge,  ii.  438. 

ICE,  whether  and  when  larceny  of,  ii.  765  (3). 

ICE  MANUFACTORY,  what  labor  in,  on  Sunday,  ii.  959  (6). 

IDEA,  conveyed  by  whatever  means,  is  false  pretence,  ii.  430. 

writing  to  be  forgery  must  convey,  ii.  525  (2). 
IDENTITY,  of  offences  in  former  jeopardy,  shown  by  parol,  i.  1050  (1). 
IDENTITY  OF   HORSE,  false  pretence  concerning  the,  ii.  451. 
IDIOCY,  form  of  insanity,  L  375  (2). 

IDIOT  BROTHER,  causing  death  of,  by  neglect,  ii.  660  (2). 
IDIOTIC  WOMAN,  whether  connection  with,  rape,  ii.  1121  (1).  1123. 
IDLE  CURIOSITY,  taking  letter  from,  whether  larceny,  ii.  844. 
IDLENESS,  how  far  punishable,  i.  453-455,  515,  516. 
IGNORANCE,  (See  Fact  —  Intent  —  Knowledge  —  Mistake  — 

Mistake  of  Fact,  or  Law,  of  Law  and  Fact.) 

Of  law  or  fact  as  disqualifying  or  not  for  crime,  full,  i.  292-312;  namely, 
ignorance  of  law,  294-300;  mistake  of  fact,  301-310;  both  of  law  and  fact, 
811,  312. 

homicide  from,  in  medical  practice,  i.  314  (3). 

mistakes  from,  as  to  insanity,  i.  377-379. 

of  embassador*s  official  character,  in  assault,  ii.  51  (2). 
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IGNORANCE  —  continued. 

charge  of,  against  candidate  for  Congress,  libelloas,  ii.  936  a  (2),  937  (3). 
IGNORANCE  OF  JUSTIFYING  FACT,  whether  act  in,  criminal,  i.  441. 
IGNORANT  VOTERS,  power  of  States  to  exclude,  i.  171. 
ILL-FAME,  (See  Bawdt-housb  —  Bbothkl  —  Housk  or.) 

meaning  of  words,  i.  1088. 
ILLEGAL,  condition  of  pardon  must  not  be,  i.  915  (1). 
ILLEGAL  ACT,  in  what  sense,  in  attempt,  i.  762  (1). 
ILLEGAL  ARREST,  (See  Aarkst.) 

killing  in  resisting,  ii.  699  (2,  8). 
ILLE(}AL  COMPANY,  conspiracy  to  deprive  of  office  in,  ii.  214  (3). 
ILLEGAL  MAIL  MATTER,  may  be  larceny  of,  ii.  781  (2). 
ILLEGAL  PURPOSE,  thing  held  for,  may  be  embezzled,  ii.  359  a. 
ILLEGAL  SOCIETY,  whether  embezzlement  by  servant  of,  ii.  339. 
ILLEGAL  TRADING,  apparent  consent  for  detecting  one  in,  i.  263  (1). 
ILLEGAL  VOTING,  (See  Bribbrt  —  Election  —  Vote.) 

charging  one  with,  libellous,  ii.  932  (1). 
ILLICIT  DISTILLING,  offence  of,  i.  488  (2),  note. 
ILLICIT  INTERCOURSE,  what,  not  constitutes  bawdy-house,  i.  1085  (1). 
ILLICIT  TRADE,  forfeiture  of  property  in,  i.  821  (5). 
ILLUMINATING  GAS,  may  be  larceny  of,  ii.  767  (2). 

what  asportation  of,  in  larceny,  ii.  798. 
IMAGINATION,  causing  death  by  working  on  the,  i.  562  (1),  note. 
IMAGININGS.  (See  Evil  Imaoininos.) 

IMMATERIAL  EVIDENCE, 

to  strengthen  material,  in  perjury,  ii.  1034  (2),  note. 
IMMATURE  MIND,  insanity  compiled  with,  i.  376  (4). 
IMPAIR  PUBLIC  HEALTH,  indictable  to,  i.  489. 
IMPEACHED  FOR  FRAUD, 

false  testimony  as  to  oral  qualification  of  writing,  ii.  1038  (5). 
IMPEACHMENT,  whether  legislator  liable  to,  L  461. 

effect  of,  indictment  after,  i.  463. 

President  no  power  of  pardon  in,  i.  899. 

no  pardon  of  what  is  subject  to,  i.  912. 

for  abuse  of  pardoning  power,  i.  925,  926. 
"IMPEDE  OR  HINDER,"  an  officer,  meaning,  ii.  1011  (1). 
IMPEDIMENT  UNSEEN,  effect  of,  in  attempt,  i.  742  (1). 
IMPEDING  JUSTICE,  in  courts  of  United  States,  ii.  267. 
IMPERFECT   CONTROL,  not  sufficient  in  larceny,  ii.  795  (3,  4). 
IMPERFECT  DEFENCE. 

The,  of  person  and  property^  explained j  full,  i.  860-863. 
IMPERFECT  AND  PERFECT  DEFENCE, 

Distinction  of,  full,  i.  840,  841,  852. 
IMPLIED  EVIL  MIND,  in  libel,  ii.  922  (2). 
IMPLIED  OR  EXPRESS,  waiver  may  be  either,  i.  998  (1). 
IMPLIED  MALICE.  (See  Malice  Tmplift>  ^ 

IMPLIED   POWERS,  pertain  to  United  Stetes,  i.  185. 
IMPORTING  COUNTERFEITS,  offence  of,  ii.  282. 
IMPOSSIBILITIES  NOT  OF  RECORD,  (See  NECBSfliTT.) 

Preventing  jeopardy  attaching,  full,  i.  1030-1036. 
IMPOSSIBILITY,  when,  prevents  attempt,  when  not,  i.  758. 
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IMPOSSIBLE,  condition  of  pardon  must  not  be,  i.  915  (1). 
IMPOSSIBLE  TO  BE  KNOWN,  statute  violated,  i.  296. 
IMPOSTURE.  (See  Religious  Imposture.) 

IMPOUNDED  CATTLE,  liberating,  ii.  1013. 
IMPOVERISH,  conspiracy  to,  ii.  215  (1). 
IMPREGNATION,  not  essential  in  rape,  ii.  1130  (2). 
IMPRESSION,  there  need  be  no,  on  counterfeit  coin,  ii.  291. 
IMPRISON,  whether  husband  may,  wife,  i.  891  (1). 
IMPRISONMENT,  (See  False  -*  Fink  —  Kidnapping  and.) 

Freeman's  unjust,  i.  376  (4),  note. 

excessive,  in  parental  correction,  i.  882  (2),  note. 

how  resist  attempt  at  perpetual,  i.  868  (3). 

sentence  to  less  than  minimum  of  statute,  i.  930  (3). 

bow  many  years,  cruel  and  unusual,  i.  947  (2). 

not  cruel  and  unusual  punishment,  i.  947  (3). 

as  punishment  for  contempt  of  court,  ii.  270  (1),  271. 

no  escape  without  a  lawful,  ii.  1094. 
IMPRISONMENT  FOR  DEBT, 

abolished,  for  contempt  in  suit  for  debt,  ii.  242  (2). 
IMPRISONMENT  AND  FINE, 

and  how  much,  as  punishment  for  misdemeanor,  i.  940;  under  statute, 
*'and,"  "or.'M.  941. 
IMPROPER  FORCE,  in  just  defence,  i.  873  (1). 
IMPROVEMENT  OF  HUMAN   RACE,  through  what  means,  i.  250. 
**  IN    FULL,"  forgery  by  adding,  to  receipt,  ii.  574. 
IN  PRESENCE,  (See  Presence.) 

when  abetting  must  be,  to  make  principal,  i.  653. 
IN  REM, 

Quoid  crime,  full,  i.  816-^35. 
IN  ADAPTATION  OF  MEANS, 

when,  not  prevents  act  being  attempt  or  assault,  ii.  82  (3). 
INADEQUATELY  WITNESSED, 

will,  in  forgery,  ii.  538  (4). 
INADVERTENCY,  false  swearing  through,  not  perjury,  ii.  1045. 
INANIMATE  THING, 

may  be  innocent  agent  for  battery,  ii.  72  a  (4). 
INCAPACITY.  (See  Extent  of  —  Insanitt  —  Legal  Incapacity.) 

INCAPACITY  TO  BE  WITNESS, 

Whaty  follows  sentence,  full,  i.  972-976. 
INCEST,  ecclesiastical  offence  of,  whether  indictable,  i.  602  (2). 

attempt  to  commit,  and  preparation  for,  distinguished,  i.  764  (3). 

solicitation  to,  as  attempt,  i.  768  d, 

conviction  of,  on  indictment  for  rape,  i.  795. 
INCESTUOUS  MARRIAGE, 

whether  preparation  to  enter  into,  indictable,  i.  764  (3). 
INCIDENTAL  RELATIONS   AND  THINGS, 

Connected  with  crime,  full,  i.  (c.  55-59)  816-926  a;  namely,  quasi  crime  in 
rem,  or  forfeitures  of  things  in  wrong,  816-835 ;  the  defence  of  person  and 
property,  836-877;  the  domestic  relations,  878-891  a;  personal  relations 
other  than  domestic,  892-896 ;  pardon,  897-926  a. 
INCIDENTS  OF  THING,  falsehood  as  to,  in  false  pretences,  ii.  447  (2). 
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INCITING, 

to  perjury,  ii.  1197  (3);  to  leas  than  perjury,  ii.  1197  a  (1);  to  impede 
officer,  ii.  1012  a. 
INCOMPATIBLE  WITH  CONSENT,  some  crimes  are,  i.  260. 
INCOMPETENT  JUROR,  may  be  discharged,  i,  10:J9. 
INCOMPETENT  SERVANT,  homicide  from  employing,  ii.  668  (2) 
INCOMPETENT  WITNESS,  can  commit  perjury,  u.  10l9  (2). 
INCOMPLETE  EXPRESSION,  in  Hbel,  effect  of,  ii.  925  (2). 
INDECENT   ASSAULT,  consent  prevents  act  being,  ii.  35  (2). 
INDECENT  EXHIBITION,  conspiracy  to  take  dead  body  for,  ii.  228. 
INDECENT  EXPOSURE,  (See  Exposurb  of  Person.) 

INDECENT  LIBERTIES,  with  woman,  an  assault,  ii.  28. 
INDEFINITE  PLEADINGS,  perjury  may  be  on,  ii.  1028  (3). 
INDEPENDENT  DISEASE,  death  from,  after  wound,  ii.  639  (1). 
INDEPENDENT  MALICE, 

Killing  from,  though  there  is  passion,  full,  ii.  714-718. 
INDIAN  TERRITORY,  State  and  national  jurisdiction  over,  i.  154. 
INDIANA,  whether  common-law  crimes  in,  i.  35. 
INDIANA   STATUTE,  creating  degrees  in  murder,  ii.  721. 
INDICT  ONE  FALSELY,  (See  Threat  to.) 

conspiracy  to,  punishable,  ii.  219  (2). 
INDICTABLE,  (See  Act—  Crime—  Evil  Intent,  &c.) 

all  public  things  which  statutes  forbid,  i  237,  238. 

all  other  breaches  of  public  duty,  i.  230-242. 

whether  all  contempts  are,  ii.  266  (1). 
INDICTABLE  AND  ABATABLE,  nuisance  as  both,  i.  1073. 
INDICTABLE  AND  ACTIONABLE, 

nuisance  as  both,  i.  1074  (1);  other  tilings  as,  i.  263  a-27S. 
INDICTABLE  ACTS,  enumeration  of  some,  ii.  985  (2),  note. 
INDICTABLE   AS  FELONIES, 

What  homicides  are,  full,  ii.  629-671;  namely,  in  general,  629;  the  heivg 
on  whom  committed,  630-634 ;  the  killing,  635-641 ;  general  confideratwn 
as  to  whether  particular  killings  are,  042-646;  in  arrests  and  suppressing 
disturbances,  647-655;  further  of  general  doctrine^  656-658;  neglects,  6b9' 
662  a ;  some  of  the  relations  in  life,  663-667 ;  proximity  of  wrongful  thing 
to  death,  668,  669;  news  of  the  intent,  670,  671. 
INDICTABLE  HOMICIDE,  (See  Homicide  Felonious.) 

History  of  the  dnrfHne  of,  full,  ii.  616-628. 
INDICTABLE   OFFENCE,  (See  Offence.) 

Contempt  of  court  as  an,  full,  ii.  264-267. 

conspiracy  to  charge  one  falsely  with,  i.  691  (3). 
INDICTABLE   SORT, 

conspiracy  to  do  thing  not  of  the,  i.  591,  592,  ii.  178  (2),  215  (2). 
INDICTED,  whether  accessory  may  be,  before  principal,  i.  607  (2). 
INDICTMENT,  (See  Allegation  —  Fresh  —  Nolle  Proseqii - 

SuRpLtJSAOB  — Valid.) 

Special  terms  of  the,  as  to  the  act  in  attempt,  full,  i.  755-758. 

criminal  prosecution  may  be  by,  i.  32;  also  civil  or  quasi  civil,  i.  32. 

liability  to,  elsewhere,  no  defence  here,  i.  142. 

duty  of  private  persons  to  procure,  i.  267-276. 

civil  suit  will  not  bar,  i.  264-266,  1069. 
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INDICTMENT  —  continued. 

joining  wife  with  husband  in,  i.  863,  366. 

the  intent,  how  indicated  in,  i.  426-429. 

what  officers  liable  to,  or  not,  i.  459-464. 

how  framed  as  to  punishment,  i.  601. 

how  drawn,  in  reference  to  the  two  degrees  of  principals,  i.  648. 

how,  against  instigator  to  treason,  i.  682  (2),  683  (1). 

bow  the,  against  procurer  of  misdemeanor,  L  685. 

bow,  against  helper  after  in  treason,  i.  701. 

bow  the,  for  attempt  to  steal,  i.  743. 

form  of,  as  affected  by  particular  interpreted  statutes,  i.  755. 

bow  allegation  in,  of  attempt  by  solicitation,  i.  768  c  (2). 

in  attempts,  against  adviser  and  one  undertaking  who  fails,  i.  772  (2,  3). 

may  cover,  conjunctively,  disjunctive  clauses  of  statute,  i.  785  (2). 

bow  the,  for  offences  included  in  one  another,  how  verdict,  i.  794;  not 

thus  included,  i.  798-801. 
two  forms  of,  for  burglary,  i.  796. 
how,  for  murder  in  first  degree,  i.  797. 
offence  must  be  proved  as  being  within  the  allegations,  i.  798. 
how,  when  joint,  and  evidence  shows  offences  several,  i.  802. 
against  several  persons,  conviction  of  one,  i.  800. 
for  felony,  whether  conviction  of  misdemeanor,  i.  804  et  seq. 
for  misdemeanor,  and  a  felony  proved,  i.  812-815. 
for  full  offence,  whether  conviction  of  attempt,  i.  809. 
surplusage  in,  not  vitiate,  *'  feloniously  "  does  not,  i.  810. 
bow  the,  for  offence  subsequent  to  first,  i.  961  (1),  962-964. 
no  new,  after  an  acquittal,  i.  994. 
pendency  of  one,  not  bars  another,  i.  1014  (3). 
no  jeopardy  where,  not  valid,  i.  1021  (2,  4) ;    effect  of  quashing  valid, 

i.  1027. 
to  make  two  offences  the  same,  allegations   need    not   be    identical, 

i.  1050  (1). 
covering  part  of  transaction,  how  jeopardy,  i.  1057. 
not  barred  by  penal  action,  i.  1067  (1). 
how  the,  in  burglary,  ii.  116,  117. 
as  to  overt  act  in  conspiracy,  ii.  193. 
alleging  means  in,  for  conspiracy,  ii.  199. 
charging  simply  conspiracy  to  cheat,  ii.  199-202. 
how  the,  for  embezzlement,  ii.  327  (3),  367,  note,  374,  375. 
bow  **  knowingly  "  in  false  pretences,  ii.  471  (3). 
for  forgery  of  fictitious  name,  ii.  543  (2) ;  writings  of  uncertain  validity, 

ii.  545  (2),  547. 
for  forgery  by  altering  instrument,  ii.  573  (2). 
should  lay  intent  to  defraud  whom,  in  forgery,  iL  598  (4). 
how  charge  homicide  from  neglect,  ii.  665  (3). 
how  the,  charging  murder  in  first  degree,  ii.  726  (3). 
how  for  larceny  of  reclaimed  wild  animal,  ii.  779  (3).    " 
bow  the,  for  different  larcenies  in  one  transaction,  ii.  888,  S89* 
how,  for  libel  on  the  dead,  ii.  940  (2). 
whether  and  when,  against  inferior  magistrate,  ii.  974,  975. 
bow  the,  for  robbery,  ii.  1159. 
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INDISCRIMINATE  HITTING,  is  battery,  ii.  72  a  (2). 
INDISCRIMINATE  SHOOTING,  effect  of,  i.  761. 
INDISPENSABLE  TO  CRIME,  evil  intent  is,  i.  345. 
INDIVIDUALS,  (See  Person  —  Private  —  Private  Wrongs.) 

Conspiracies  to  defraud^  full,  ii.  198-214. 

Conspiracies  to  injure,  otherwise^  f  uU,  ii.  215-218  a. 

What  protection  to,  by  criminal  law,  full,  i.  543-598;  namely,  some  prelimt- 
naries,  544-546 ;  offences  against  personal  preservation  and  comfort,  517- 
564;  against  right  of  acquiring  and  retaining  property,  565-590;  againxt 
personal  reputation,  591 ;  combinations  to  commit  private  injuries,  592, 593. 

crimes  against,  multiplied  by  statutes,  L  252. 
INDIVIDUALS  AND  COMMUNITY, 

Conspiracies  against  both,  fuU,  ii.  234,  235. 
INDIVIDUALS  AND  PUBLIC, 

forgery  of  writings  prejudicial  to  both,  ii.  532. 
«*  INDORSE,"  word,  in  statutory  forgery,  ii.  570  a. 

INDORSE  PAYMENT,  maker  taking  note  into  hands  to,  may  steal  it,  ii.  825. 
INDORSEMENT,  procuring,  of  note,  in  false  pretences,  ii.  481  (4). 

obtaining,  of  payment,  by  false  pretences,  ii.  480  (2). 

forgery  may  be  of  an,  ii.  529. 

what,  in  statutory  forgery,  ii.  570  a. 

altering  special,  to  general,  forgery,  ii.  574. 

whether  forgery  to  sever,  from  instrument,  ii.  578  (1). 

forging  note  without,  ii.  603  (4). 
INDUSTRY,  laws  to  promote,  i.  454. 
INFAMOUS  CRIMES, 

what  are,  as  disqualifying  witness,  i.  972,  974,  976  (2). 

conviction  of,  as  disqualifying  juror,  i.  977  (1). 
INFAMOUS  PARTIES,  affidavits  of,  in  own  cause,  i.  973. 
INFANCY,  (See  Age.) 

Incapacity  of,  for  crime,  full,  i.  367-873. 
INFANT,  (See  Capacity  for  Crime  —  Minor  —  Young  Person.) 

legal  meaning  of  word,  criminal  capacity  of  ^  i.  367. 

under  fourteen,  no  assault  with  intent  to  commit  rape,  i.  373,  746. 

old  comparison  of  insane  person  to,  i.  376  (4),  378. 

however  young,  indictable  to  assault,  i.  550. 

twelve  years,  seven,  ten,  fourteen,  i.  368,  373,  554,  ii.  1118. 

whether,  can  consent  to  an  assault,  ii.  36  (4). 

cheating,  by  pretending  to  be  of  age,  ii.  153. 
INFANT'S  CLOTHING, 

may  be  deemed  his,  or  father's,  for  larceny,  ii.  789  (4). 
INFECTED  CATTLE,  nuisance  of  importing,  i.  492,  note. 
INFECTED  CHILD,  (See  Contagious  Disease.) 

taking,  into  public  place,  i.  490  (1). 
INFECTION,  from  filthy  house,  how  deal  with,  i.  490  (2). 

communicating,  by  sexual  intercourse,  as  battery,  ii.  72  b  (2). 
INFERIOR  INTELLECT,  the  law  protects  the,  i.  874  (2). 
INFERIOR  MAGISTRATES,  responsibility  of,  for  ministerial  acts,  ii.  976. 
INFORMATION,  (See  Criminal  Information.) 

criminal  prosecution  may  be  by,  L  32. 

doctrine  of  plaintiff  in  wrong,  whether  applies  to,  L  256  (3). 
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INFORMATION  —  eonHnued. 

civil  suit  as  impediment  to  criminal,  i.  266. 

advertising  for,  not  libel,  ii.  914  (2). 

when,  against  inferior  magistrate,  ii.  072,  973. 
INFORMER'S  SHARE,  in  penalty,  effect  of  pardon  on,  i.  910  (4),  note. 
INHABITED  DWELLING,  arson  in,  ii.  17  (3),  note. 
INHIBITIONS  OF  THE  LAW, 

specific,  not  covering  all  of  every  evil  transaction,  i.  775. 
INJUNCTION,  disobeying,  contempt  of  court,  ii.  256  (2). 
INJURE  SELF,  what  right  to,  i.  513  (1). 
INJURED  PERSON,  (See  Consent  op  —  Wrong.) 

Wrong  or  consent  of  the,  fuU,  i.  255-263;  namely,  his  wrong ,  256,  257;  his 
consent,  258-263. 

presence  of,  in  forcible  trespass,  ii.  517  (2). 
INJURIES  TO  GOVERNMENT,  what,  indictable,  i.  451  (2),  466  et  aeq. 
INJURIES  TO  PERSON,  various,  indictable,  ii.  991. 
INJURIOUS,  (See  Act.) 

whether  act,  to  be  criminal,  must  be,  i.  438  (1). 
INJURIOUS  NATURE,  whether  criminal  act  must  be  of,  i.  434. 
INJURY.  (See  Malicious.) 

INJURY  TO  PUBLIC,  essential  element  in  crime,  i.  740. 
INJURY  WITHOUT  FEAR,  in  assault,  ii.  38  (1). 
INN,  INNS,  (See  Disordkrlt  —  Intoxicating  Liquor.) 

disorderly,  indictable,  i.  504  (2),  1110,  1118. 

what  in  keeper  of,  indictable,  i.  532  (1). 
INNER  DOOR, 

breaking  and  entering,  in  burglary,  ii.  97,  98;  brealdng  only,  ii.  100. 
INNKEEPER,  refusing  guest,  indictable,  i.  532. 

detaining  guest  by  force,  commits  assault,  ii.  37  (3). 

breaking  into  guest's  room,  whether  burglary,  iL  106  (2). 
INNOCENT  ACT,  in  what  sense,  suffices  in  attempt,  i.  762  (1). 
INNOCENT  AGENT,  (See  Agent  —  Servant.) 

crime  by,  i.  110,  note,  111. 

doctrine  of,  defined,  i.  310 ;  whether  court  is,  i.  564. 

one  acting  through,  is  principal,  i.  651 ;  in  suicide,  i.  652. 

when  a  harmful  thing,  battery  by  leaving,  to  injure  another,  ii.  72  a  (4). 

in  false  pretences,  ii.  473 ;  forgery  by,  ii.  583  a. 
INNOCENT  PERSON, 

whether  one  may  kill,  to  save  own  life,  i.  848,  348  a,  845. 
INNOCENT  PURCHASERS,  (See  Pdrchaber.) 

when,  protected  from  forfeiture  in  rem,  i.  822. 
INQUEST  OF  CORONER,  preventing,  indictable,  i.  468  (6),  ii.  1188  (2). 

partakers  in  preventing,  i.  688  (3). 
INSANE  DELUSIONS, 

rule  of,  as  excusing  crime,  i.  803  a,  note  (par.  6, 13),  392-394. 
INSANE  MAN,  inciting,  to  kill,  is  felonious  homicide,  ii.  635  (2). 
INSANE  PERSON,  not  capable  of  crime,  i.  206. 

employer  of,  guilty  as  principal,  i.  651. 

can  be  no  trial  of,  i.  396  (2). 
INSANE  WOMAN, 

connection  with,  rape  or  not,  i.  261  (2),  ii.  1121  (1),  1123. 
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INSANITY,  (See  Capacity  for  Crime  —  Evil  Intent.) 

As  excusing  criminal  act,  full,  i.  374-396  a ;  namely,  in  general^  375-380 ; 
more  minutely  of  modern  doctrine,  381-396. 

psirtial,  as  excusing  crime,  i.  303  a,  note,  par.  6,  8,  9,  10. 

when  intoxication  excuses  as,  i.  406. 

of  juror  or  judge,  takes  away  jeopardy,  i.  1032  (2). 

charging  one  with,  libellous,  ii.  932  (1). 

is  a  defence  in  suicide,  ii.  1187  (8). 
INSIDE,  how  far  entry,  in  burglary,  ii.  95  (1). 
INSIDE  DOOR,  (See  Door.) 

breaking  and  entering,  in  burglary,  ii.  97,  98;  breaking  only,  ii.  100. 
INSOLENCE  OF  WITNESS,  whether,  indictable,  ii.  266  (2). 
INSOLVENT  LAWS,  frauds  against,  i.  572  a  (2),  note. 
INSPECTOR  OF  BEEF,  refusing  to  do  his  duty,  ii.  982  (2). 
INSTANTANEOUS  CONTROL,  suffices  in  larceny,  ii.  795  (1,  2). 
INSTIGATOR,  the,  of  assault,  ii.  55  (3). 
INSTIGATOR   AS  DOER,  in  treason,  i.  682  (2). 
INSTRUMENT,  (See  Forgery  —  Unexecuted.) 

failure  of,  in  attempted  abortion,  i.  741. 

obtaining  signature  to,  by  false  pretences,  ii.  460  (4),  484. 
INSTRUMENT  FOR  BURGLARY,  thrusting  in,  is  entry,  ii.  92  (2). 
INSTRUMENT  FOR  COINING,  offence  of  having,  ii.  294  (1). 
INSTRUMENT  FORGED, 

Statutory  words  designating  the,  full,  ii.  559-571. 
"INSTRUMENT  OR  WRITING,"  what  is,  in  statutory  forgery,  ii.  569. 
INSTRUMENTS  FOR  ESCAPE, 

when  conveying,  makes  accessory,  i.  695  (2). 
INSULT   TO  JUDGE,  as  contempt  of  court,  ii.  252  (1),  note. 
INSURANCE  CORPORATION  DE  FACTO,  arson  to  defraud,  ii.  12  (4). 
INSURANCE  OFFICE, 

while  burning  own  house  to  defraud,  arson  of  another's,  i.  329  (2). 
INSURER,  arson  to  defraud,  ii.  12. 
INTELLECT,  insanity  not  solely  in  the,  i.  386  (1). 
INTENDED  KILLING,  commonly  murder,  not  always,  ii.  695. 
INTENSITY  OF   EVIL,  (See  Evil  —  Magnitude.) 

What,  essential  in  public  crime,  full,  i.  247-249. 

in  intent,  to  make  unintended  result  a  crime,  i.  334  (1). 
INTENT,  (See  Act  —  Combinations  op  —  Criminal  Intent  —  Evil 

Intent  —  Ignorance  —  Many  Intents  —  Specific  —  Will.) 

By  what  words  expressed,  full,  i.  425-429. 

Specially  of  the,  in  attempt,  full,  i.  731-736. 

The,  in  burglary,  full,  ii.  109-117. 

Tlie,  in  embezzlement,  full,  ii.  379. 

The,  in  extortion,  full,  ii.  396-400,  404  (2). 

The,  in  forgery,  full,  ii.  596-601. 

Views  of  the,  in  felonious  homicide,  full,  ii.  670,  671. 

The,  distinguishing  murder  from  manslaughter,  full,  ii.  675-678. 

The,  in  larceny,  full,  ii.  840-852. 

act  and,  must  concur  to  constitute  crime,  i.  204-208  a,  287,  430. 

presupposes  capacity  for  crime,  i.  205,  375  (1)  and  note. 

doctrine  of,  applies  equally  to  low  and  high  crimes,  i.  247,  287,  291. 
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INTENT — continued. 

distinctions,  in  civil  and  crioQinal  caoses,  as  to,  i.  286,  288. 

how  charge  the,  in  a  statutory  offence,  i.  303  a,  note,  par.  20. 

the  sufficient,  not  vitiated  by  others  accompanying,  i.  339. 

ultimate  good  no  defence  against  prohibited  doing,  i.  341,  343. 

in  indictments,  sometimes  expressed  by  circumlocution,  i.  420. 

may  be  less  as  act  is  more  wicked,  i.  760,  768,  768  a. 

in  forfeiture  in  rem,  i.  823,  834,  835. 

the,  in  nuisance  of  obstructing  river,  i.  1075. 

in  what  cases  the,  of  the  civil  jurisprudence  sufficient,  i.  1074-1076. 

the,  in  assault,  ii.  60  (1). 

what  the  criminal,  in  battery,  ii.  72  c. 

the,  in  disturbing  meeting,  ii.  310. 

making  a  wrongful  killing  felony,  ii.  694-696. 

the  criminal,  in  libel,  ii.  922,  923;  in  riot,  ii.  1152. 

same  felonious,  in  robbery  as  in  larceny,  ii.  1162  a. 

the,  in  unlawful  assembly,  ii.  1258;  in  obstructing  way,  ii.  1279  (1). 
INTENT  AND  ACT, 

Combination  of,  which  distinguishes  murder  from  manslaughter^  full,  ii. 
694-696. 
INTENT  OF  BURNING, 

The^  in  arson,  full,  ii.  14-16. 
INTENT  TO  DEFRAUD, 

element  of,  in  false  pretences,  ii.  471  (1);  in  forgery,  ii.  598. 
INTENT   TO  DISOBEY,  a  sufficient  evil  intent,  i.  345  (4). 
INTENT  IN  FACT,  required  in  attempt,  i.  735  (2). 
INTENT  IN  FORGERY,  how  indictment  aUeges  the,  ii.  543  (2). 
INTENT  TO  KILL, 

distinguished  from  intent  to  murder,  i.  786  (4),  note. 
INTENT  IN  LAW, 

not  suffices  in  attempt,  i.  735  (2);  distinguished,  ii.  679  (2). 
INTENT  IN  MALICIOUS  MISCHIEF, 

What  must  be  the,  full,  ii.  996-998. 
INTENT  IN  MURDER,  technical  rules  as  to  the,  ii.  679  (2). 
INTENT  IN  PERJURY, 

The,  full,  ii.  1045-1048. 
INTENTIONAL  OR  NOT,  death  may  be,  in  felonious  homicide,  ii.  657. 
INTEREST,  no  suit  by  one  without,  i.  11. 
INTERESTS,  of  government  and  people,  inseparable,  i.  451,  452. 
INTERFERENCE,  how,  in  suppressing  breach  of  peace,  ii.  655. 
INTERFERENCE  IN  QUARRELS,  killing  in,  ii.  719  (1),  note. 
INTERLINEATIONS,  false  swearing  as  to,  perjury,  ii.  1041  (1). 
INTERMITTENT  INSANITY,  concerning,  i.  380  (2). 
INTERNAL  IMPROVEMENT, 

works  of,  authorized  by  statute,  not  nuisance,  i.  1144. 
INTERNAL  REVENUE,  regulations  of  the,  i.  487. 

of  United  States,  i.  488  (2),  note. 
INTERNATIONAL  DUTIES,  defined,  i.  481  (2). 
INTERNATIONAL  LAW,  (See  Law  op  Nations.) 

statutes  interpreted  by,  i.  112  (2),  115,  note,  par.  9. 

universally  binding,  i.  124, 188  a;  species  of  common  law,  i.  483. 
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INTERNATIONAL  LAW— conftWrf. 

whether  United  States  crimes  under,  i.  201. 

some  offences  under,  stated,  i.  484. 

assaulting  embassador,  an  offence  against,  it.  61. 
INTERNATIONAL  RELATIONS, 

Protection  of,  full.  i.  481-485. 
INTERNATIONAL  RULE,  the,  as  to  jedpardy  in  foreign  country,  i  98i 
INTERPRETATION,  INTERPRETATIONS, 

Of  the  statutes  creating  degrees  in  murder,  full,  ii.  726-780. 

of  conditional  pardon,  i«  915  (8),  916. 

of  pardon,  how,  i.  908  (1);  of  amnesty,  i.  908  (2). 

of  constitutional  guaranty  against  second  jeopardy,  i.  990  (3),  991. 
INTERPRETATION  OF  EMBEZZLEMENT  STATUTES, 

how  the,  ii.  331. 
INTERPRETATION  OF  STATUTES,'  (See  •' Or''  — Statute - 

Words.) 

professional  ignorance  as  to  rules  for,  i.  803  a,  note,  par.  1. 

something  of,  i.  755-,  analogies  of  common  law  followed,  ii.  118. 

statutes  against  champerty,  &c.,  interpreted  strictly,  ii.  139. 

statute  not  repealed  without  negative  words,  ii.  174  (2). 

corporation  included  under  word  **  person,''  ii.  337,  338. 

when  the  forbidding  of  bank-notes,  &c.,  is  directory,  ii.  539. 

following  English  interpretation  of  adopted  statutes,  ii.  900. 
INTERROGATORIES,  purging  contempt  on,  ii.  269  (4). 
INTERRUPTING  TRIAL,  expeUing  one  who  is,  ii.  244,  note. 
INTERSTATE  COMMERCE, 

lord's  day  statutes  not  interfere  with,  ii.  952  (2). 
INTOXICATED,  oJQ&cer  arresting  one  supposed,  yet  not,  i.  303  a,  note,  par.  5. 
INTOXICATING  LIQUOR,  (See  Ale-house —Inn—  Liquor  Sell- 

ing —  TiPPLING-SHOP.) 

when  prosecution  for  selling,  is  criminal,  when  civil,  i.  32. 

when  seller  responsible  for  conduct  of  purchasers,  i.  318  (2). 

both  wife  and  husband  when  liable  for  her  unlawful  selling,  i.  366  (2). 

constitutionality  of  statutes  regulating  sale  of,  i.  493  (2),  833  (8),  834. 

no  license  required  at  common  law  to  sell,  i.  505. 

purchaser  from  seller  without  license,  not  indictable,  i.  658,  761. 

one  who  sells,  as  agent  is  punishable,  i.  658. 

persuading  another  to  sell,  whether  indictable,  i.  658  (1),  761  (2). 

procurer  of  sale  of,  to  be  held  as  seller,  1.  686. 

contract  to  sell,  not  indictable,  i.  761  (2). 

one  guilty  as  common  seller,  and  of  specific  sales,  i.  782  (1). 

where  more  defendants  than  one,  sentence  what,  i.  957^ 

whether  after  conviction  as  common  seller,  the  sales  indictable,  i.  1054  (2)r 

1065  (2). 
specific  sales  of,  evidence  of  being  common  seller,  i.  1065. 
larceny  of  money  received  for,  sold  without  license,  ii.  781  (3). 
INTOXICATION,  (See  Drunkenness.) 

As  excusing  or  not  the  criminal  act,  full,  i.  897-416;  namely,  general  doe' 

trine,  398-403 ;  limitations  of  doctrine,  404-415. 
not  excuses  battery,  ii.  72  c. 
whether,  defence  to  blasphemy,  ii.  84. 
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INTOXICATION—  continued. 

homicide  from,  ii.  671  (1),  678. 

as  taking  away  criminal  intent  in  perjury,  ii.  1048  (1). 
INTRUDER,  ejecting,  from  house,  i.  859  (2),  862. 
INTRUSTED,  fake  pretence  of  having  been,  ii.  446  (2). 
IN  VALID,  yet  good  on  face,  forgery  of  instrument,  ii.  541-544. 
INVEIGLING  ABROAD,  a  species  of  kidnapping,  ii.  758  (1). 
INVOLUNTARY  INTOXICATION,  as  excuse  for  crime,  i.  405-407. 
INVOLUNTARY  MANSLAUGHTER,  statutory,  what  is,  ii.  731  (2). 
IRONICAL  LANGUAGE,  in  libel,  how  interpret,  u.  925  (1). 
IRRECONCILABLE  THINGS,  swearing  to,  in  perjury,  ii  1044. 
IRREGULAR  STATE  GOVERNMENT, 

effect  of  Congress  recognizing,  i.  166,  167. 
IRRELEVANT  TESTIMONY,  whether  perjury  may  be  in,  ii.  1033. 
IRRESISTIBLE  IMPULSE, 

as  species  of  insanity,  i.  383  b,  387  (1),  388  (1,  2). 
ISLANDS,  as  to  county  lines,  i.  146-148. 

near  shore,  how  as  to  jurisdiction,  i.  104,  146-*149. 

in  boundary  rivers,  i.  108. 
ISSUE,  (See  Same  Issue.) 

false  swearing  on  any,  perjury,  ii.  1025. 

JAIL,  (See  Escape  —  Prison  Breach.) 

burning,  to  escape,  ii.  15  (3). 
JAILER,  sheriff's  liability  for  escape  suffered  by,  i.  218. 

unintentionally  killing  prisoner  by  abuse,  i.  328. 

may  commit  extortion,  ii.  392  (2),  394. 

killing  prisoner  resisting,  ii.  650  (2). 

causing  death  of  prisoner  by  ill-treatment,  ii   666,  687  (3). 
JAILER  DE  FACTO,  accountable  for  escape,  ii.  1097. 
JEOPARDY  ATTACHED,         (See  Beginning  op  —  Consent  —  Former 
Jeopardy  —  New  Trial  —  Nolle  Prosequi  —  Second  Jeopardy 
—  Verdict.) 

Rules  for  determining  when,  full,  i.  1012-1047;  namely,  introductory^  1012; 

at  what  stage  of  cause,  1013-1019;  preliminary  things  of  record^  1020- 

1029  a;  impossibilities  not  of  record,  1030-1036;  further  as  to  when  jury 

may  be  discharged,  1037-1041 ;  views  on  principle,  1042-1047. 

JEOPARDY  IN   ONE  COUNTRY,  whether  bar  in  another,  i.  983  (2),  984. 

JESUS  CHRIST,  (See  Christianity  —  Religion.) 

vilifying,  blasphemy,  ii.  78. 
JOINING  RIOTERS,  committing  riot  by,  ii.  1150. 
JOINT  ALLEGATION,  proof  of  seyeral  offences  not  sustain,  i.  802. 
JOINT  CONSPIRATORS,  how  proceed  against,  ii.  188. 
JOINT  CONVICTIONS, 

7^  punishment  on,  full,  i.  954-958. 
JOINT  CRIME, 

how  committed  and  regarded,  i.  630;  in  extortion,  ii.  406. 
JOINT  OFFENDERS,  each  punished  as  guilty  of  all,  i.  954,  955  (2). 
JOINT  RECEIVING,  of  stolen  goods  by  husband  and  wife,  ii.  1142  (1). 
JOINT  OR   SEVERAL  OFFENCE,  in  forcible  entry,  ii.  511. 
JOINT-STOCK  COMPANY,  conspiracy  to  fabricate  shares  in,  ii.  206. 
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JOURNEYING  TO  MARKET,  violates  Loiti's  day,  u.  056  (3). 
J  UDGEf  JUDGES,  (See  Abusing  —  Contempt  —  Letter  to  — 

Maoistratb  —  Maueasamcb.) 

how  interpret  language  of,  i.  370  (2). 

indictable,  actionable,  or  not,  i.  460-464;  impeachable,  L  462  (3). 

sickness  or  death  of,  takes  away  jeopardy,  i.  1032. 

assault  on,  aggravated,  ii.  50  (2). 

private  communication  with,  ii.  83,  note,  par.  4. 

ill  behavior  toward,  a  contempt,  ii.  252  (1). 

letter  of  abuse  to,  by  attorney,  ii.  255  (3). 

inferior,  refusing  obedience  to  superior,  a  contempt,  ii.  256  (2). 

abusing,  out  of  court,  whether  contempt,  ii.  257,  258. 

contempt  of  court  not  offence  against  the,  but  State,  ii.  269  (3). 
JUDGE-MADE  LAW,  there  is  none,  i.  18-20. 
JUDGE  OF  PROBATE,  power  of,  as  to  contempt,  ii.  244,  note. 
JUDGE'S  REASONING,  how  differs  from  law's,  i.  274  (1). 
JUDGE  OUT   OF   STATE,  no  pequry  before,  ii.  1020  (2). 
JUDGMENT,  (See  Arrest  of  —  Erroneous  Sentence— Recobd— 

Sentence.) 

how,  on  contradictory  verdict,  i.  800. 

of  parent,  teacher,  element  in  chastisement,  i.  881  (1),  882,  886  (3). 

pardon  may  be  before,  i.  003  (2),  004. 

conviction  without,  not  disqualifies  witness,  i.  075. 

defendant  procuring,  arrested,  fresh  jeopardy,  i.  098  (5) ;  when  indict- 
ment good,  i.  1000 ;  voidable,  whether  jeopardy,  i.  1021  (3). 

on  conviction,  not  necessa^  in  former  jeopardy,  i.  1040  (2). 

sale  of  land  after,  in  adverse  possession,  ii.  140  (1). 
JUDGMENT  REVERSED,  perjury  prosecution  may  be  after,  ii.  1028  (5). 
JUDICIAL,  what  acts  are,  i.  463,  note,  par.  3. 
JUDICIAL  CONTEMPT.  (See  Contempt  of  Court.) 

JUDICIAL  DECISION,  (See  Decisions.) 

pardon  not  appeal  from,  i.  023  (1). 
JUDICIAL  DICTA,  (See  Dicta.) 

on  distinction  between  murder  and  manslaughter,  ii.  673  (2). 
JUDICIAL  LAW, 

distinguished  from  other  classes,  i.  25,  28;  law  which  is  not,  i.  28. 
JUDICIAL  OR  NOT,  forfeitures  in  rem  may  be,  i.  822. 
JUDICIAL  OFFICE,  forfeited  by  attainder,  i.  071  (2). 
JUDICIAL  OFFICERS,  (See  Magistrate  --  Malfeasance  —  Non- 

FEASANCE  —  OFFICER.) 

indictable  or  not,  impeachable,  ii  460,  462,  463. 
JUDICIAL  ORDER,  disobeying,  when  indictable,  i.  460  (3). 
JUDICIAL  POWER  OR  POWERS,  not  enforce  martial  law,  i.  55-58, 62. 

sources  of  the  naUonal,  i.  105. 
JUDICIAL  PROCEEDINGS, 

nothing  in,  is  libel,  ii.  015  (2);  how  of  publishing,  ii.  015  (3),  016. 

on  Sunday,  invalid,  ii.  068  (2). 
JUDICIAL  PROCESS,  forgery  may  be  of  any,  ii.  531  (2). 
JUDICIAL  SALES,  of  land  in  adverse  possession,  ii.  130  (2). 
JUDICIAL  SIGHT, 

shortness  of ,  as  to  mistake  of  fact,  i.  303  a  and  note. 
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JUDICIAL  TRIBUNAL,  contempt  of  court  as  against,  ii.  243. 
J  URISDICTION,  (See  Extka-territorial  —  Foreign  Con- 

viction —  Locality  of    Crime  —  Maritime  —  State  —  United 
States.) 

As  derived  from  the  governmental  locality  ofcrme^  full,  i.  (c.  6-10)  99-203. 

taking  or  declining,  over  law,  i.  11,  16. 

in  court,  essential  to  perjury,  i.  464  (6). 

want  of,  preventing  conviction  of  less  offence,  i.  811. 

how  allege  conviction  in  court  of  inferior,  i.  962  (2). 

no  jeopardy  where  court  has  no,  i.  1028. 

no,  of  higher  offence,  still  jeopardy  for  lower  bars  it,  i.  1058  (4). 

bribing  officer  to  act  beyond  his,  ii.  88  (2),  note. 

court  without,  no  proceeding  for  contempt,  ii.  268  (1). 

process  with  or  without,  forcible  entry  under,  ii.  505  a. 

perjury  must  be  before  tribunal  having,  ii.  1020  (2,  3),  1021,  1027  (2). 
JURISDICTION   ON   HIGH   SEAS,  determined  by  law  of  nations,  i.  4b5. 
JURISDICTION  OR  NOT, 

as  to  indictability  of  official  acts,  i.  460  (2),  463,  note,  par.  3. 
JURISPRUDENCE,  (See  Law.) 

the  source  and  nature  of,  i.  1-21. 

difference  in  the  various  systems  of,  i.  13. 
JUROR,  JURORS,  (See  Too  Few— Withdrawing.) 

not  indictable  for  official  misconduct,  i.  462  (1);   not   impeachable, 
i.  462  (3). 

false  pretence  of  being,  i.  468  (6) ;  preventing  attendance  of,  i.  468  (2). 

conviction  of  crime  as  disqualifying,  i.  977  (1). 

effect  of  withdrawing  a,  i.  1016. 

sickness  or  death  of,  takes  away  jeopardy,  i.  1032. 

escapes,  found  incompetent,  &c.,  how  second  trial,  i.  1038,  1039. 

misconduct  by,  contempt  of  court,  ii.  255  (6). 

abusing,  for  his  verdict,  soliciting,  ii.  258  (4). 

when  embracery  to  exhort,  to  do  justice,  ii.  385. 

giving  money  to,  efforts  of,  to  secure  verdict,  ii.  386,  387. 

libels  on,  ii.  936  (2);  perjury  before  too  few,  ii.  1028  (3). 
JUROR  DISQUALIFIED,  ground  for  discharging  him,  i.  1039. 
MROR  INSANE,  ground  for  discharging  him,  i.  1039. 
JURY,  (See  Discharge  op  —  Former  Jeopardy.) 

Some  partictdars  as  to  when^  may  be  discharged,  full,  i.  1037-1041. 

court  not  instruct,  in  abstract  rules,  i.  379  (2). 

how  instruct,  as  to  insanity,  i.  382-388. 

attempts  wrongfully  to  influence,  indictable,  i.  468. 

whether,  overrule  parent's  judgment  in  chastisement,  i.  882. 

in  some  States,  assess  punishment,  constitutional,  i.  934. 

court  may  discharge,  with  prisoner's  consent,  i.  998. 

difficulties  of  charging  the,  in  murder,  ii.  735  (2). 
JURY  OR  COURT,  (See  Law  or  Fact.) 

whether,  fixes  punishment,  i.  934. 

question  of  deadly  weapon  whether  for,  ii.  680  (3),  681. 
JURY   FAILING  TO  AGREE, 

steps  on,  and  whether  fresh  proceedings,  i.  1033-1036. 
JURY'S  RECOMMENDATION,  effect  of,  m  pardon,  i.  924  (2). 
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JURY  TRIAL,  not,  for  contempt  of  court,  il.  260  (2). 
JUST  CLAIM,  whether  taking  to  enforce,  larceny,  ii.  849. 
JUSTICE,  (See  Di VINE  and  Human  Laws  —  Fugitives  from— 

Obstructing.) 

punishment  only  when,  requires,  i.  210,  211. 

conspiracy  to  disturb  course  of,  i.  592  (2). 

misprision  an  interference  with,  i.  721  a. 

libels  against  administration  of,  ii.  936  (2). 
JUSTICE  AND  GOVERNMENT,  (See  OFrsNCSs  agaikbt  Gov- 

BRNMBKT.) 

Conspiracies  to  disturb  course  ofy  full,  ii.  219-225.  ' 

The  offence  of  obstructing j  full,  ii.  1009-1013. 
JUSTICE  OR  JUSTICES  OF  PEACE.  (See  Judicial  Officer - 

Magistrate  —  Malfeasance.) 

Contempt  of  court  against,  full,  ii.  244-246;  hy  what  acts,  full,  ii.  263. 

And  other  like  officers,  malfeasance  and  non-feasance  bg,  full,  ii.  972-977. 

whether  indictable,  actionable,  for  official  misdoings,  i.  462  (2). 

misdoings  of,  breach  of  official  bond,  i.  463,  note,  par.  3. 

jeopardy  in  court  of,  bars  proceedings  in  higher  court,  i.  1029  (1). 

stimulating  criminal  prosecutions  before  self,  ii.  67. 

corrupt  bargaining  of,  as  to  official  appointment^  ii.  86  (3). 

contempts  of,  indictable,  ii.  265. 

may  commit  extortion,  ii.  392  (2). 

when,  may  require  fees,  ii.  395  (2,  3). . 

may  commit  forgery  of  own  bill  of  costs,  ii.  585,  note. 

libels  on,  ii.  936  (4). 

indictable  for  what  malfeasance  in  office,  ii.  972-977. 
JUSTIFIABLE  HOMICIDE,  (See  Defence  —  Excusable  *-  Self- 

defence.) 

the  old  law  of,  ii.  617  (2)-619,  622. 
JUSTIFYING  FACT,  whether  act  in  ignorance  of,  criminal,  L  44L 

KEEPING,  bawdy-house,  what  is,  i.  1085  (1),  1090,  1095,  1096. 
KELYNG'S  REPORTS,  criminal,  i.  71. 
KENTUCKY,  boundary  of,  on  Ohio  River,  i.  150. 
KEY   OF   HOUSE,  whether  larceny  of.  ii.  763  (4). 
KIDNAPPING,  assault  commonly  an  element  in,  i.  548  (2). 

defined,  indictable,  i.  553  (2). 

free  negro,  whether  by  seduction,  i.  560  (2) ;  how  apprentice,  i.  582  (2). 

how,  may  be  resisted,  i.  868  (3). 
KIDNAPPING  AND  FALSE  IMPRISONMENT, 

The  law  of  full.  ii.  740-756 a;  namely, /a/5tf  imprisonment,  747-749;  kid- 
napping, 750-756  a. 
KILL,  intent  to.. distinguished  from  intent  to  murder,  i.  736  (4),  note. 

intent  to,  how  of,  in  murder,  ii.  676;    inferred  from  circumstances, 
ii.  728  (3). 
KILLING, 

What  the,  in  felonious  homicide,  full,  ii.  635-641. 

in  return  for  provoking  language,  i.  873  (2). 

wild  animal  is  reclaimed  by,  ii.  775  (1). 
KILLING  AGGRESSOR,  whether  in  defence  of  property,  i.  857-859. 
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KILLING  DOG,  (See  Dog.) 

what  right  o^  i.  1080  (2)  and  note. 
KILLING  IN  MAKING  ARREST,  when  lawful,  ii.  647. 
KILLING  IN  SELF-DEFENCE,  right  of,  defined,  i.  866. 
KIND  OF   ACT,  the,  in  attempt,  i.  765,  766. 
KINDS  OF  FORCE, 

They  in  the  trespass  of  larceny,  full,  ii.  804;-810. 

in  assault,  important,  ii.  28. 

producing  death  in  felonious  homicide,  ii.  641,  657. 
KINDS  OF  LIBEL,  (See  Libbl.) 

The  different,  full,  ii.  928-944;  namely,  on  private  individuals,  929-933  a  ; 
on  bodies  of  men  and  corporations,  934  ;  by  corporations,  935 ;  on  official 
persons^  936;  on  candidates  for  office,  936  a,  937;  on  distinguished  pe^^sons 
abroad,  938 ;  on  the  dead,  939,  940 ;  on  the  government^  941,  942  ;  obscene 
libels,  943,  944. 
KING.  (See  Foreign  Sovereign.) 

KISSING,  an  assault,  ii.  28. 

KISSING  THE  BOOK,  in  taking  oath,  ii.  1018  (6),  note. 
KLEPTOMANIA,  what,  and  species  of  insanity,  i.  388  (3). 
KNIFE,  assault  with,  ii.  53  (3). 
KNOCKING  DOWN, 

officer  needlessly,  in  suppressing  breach  of  peace,  ii.  655  (3). 
«« KNOWINGLY,"  in  false  pretences,  ii.  471  (3). 
KNOWLEDGE,  (See  Ignorance.) 

of  law  presumed,  i.  294  (2) ;  of  crime  being  committed,  effect,  i.  633. 

parties'  equal  opportunity  of,  in  false  pretences,  ii.  432  a. 

of  falsity,  in  uttering,  ii.  605  (2). 

whether  swearing  without,  is  perjury,  ii.  1048  (2). 
KNOWLEDGE  OF  FACTS,  (See  Fact.) 

as  to  alleging,  i.  303  a,  note,  par.  20. 
KNOWLEDGE  OF  FALSITY, 

what,  in  subornation  of  perjury,  ii.  1197  a  (2). 
KNOWLEDGE  OF  IMPEDIMENT, 

in  buying  and  selling  pretended  titles,  ii.  136  (4). 
KNOWLEDGE  OF  STOLEN, 

element  in  receiving,  and  what  is,  ii.  1138  (1). 
KNOWN  GUILT.  (See  Guilt  Known.) 

KNOWN  OR  NOT, 

impossibility  of  reaching  verdict,  immaterial  in  former  jeopardy,  i.  1030. 
KNOWN  RIGHT,  attempting  to  defraud  one  of  any,  in  cheat,  ii.  160  (2). 


LABEL  ON   GOODS,  whether,  subject  of  forgery,  ii.  536. 
LABOR,  (See  Wages.) 

regulating,  and  compelling  men  to,  i.  453-455. 

written  promise  to  pay  in,  forgery  of,  ii.  546  (2). 
LABOR  ASSOCIATIONS,  what  the  rights  of,  ii.  233  (6). 
**  LABOR,  BUSINESS,  WORK,"  words,  in  Sunday  statutes,  ii.  956. 
LABOR  CONSPIRACIES,  effect  of  numbers  in,  ii.  189  (3). 
LABOR  AND  WAGES,  (See  Strikes.) 

And  the  like,  conspiracies  concerning,  full,  ii.  230-233. 
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LABORERS,  (See  Comspiract  —  Wages  —  Work.) 

combiuations  amoug,  to  raise  their  wages,  ii.  189,  230-233. 
LAKES,  (See  Northern  —  Territorial  Limits.) 

ownership  of  and  oounty  liues  over  our  great,  i.  149. 
LAND,  (See  Real  Estate.) 

jurisdiction  from  death  on,  after  blow  on  high  seas,  i.  115,  note,  par.  8. 

whether  seU  information  of  outstanding  title  to,  lawful,  ii.  66  a. 

false  representation  concerning,  a  false  pretence,  ii.  426,  444. 

whether  force  must  be  on  the,  in  forcible  entry,  ii.  508. 
LAND  BOUNDARIES,  (See  Boundaries.) 

The,  of  United  States,  full,  i.  107,  108. 
LAND  HELD  ADVERSELY,  conyeyances  of,  ii.  187-140. 
LANDLORD,  riotous  entry  by,  i.  537. 

whether,  can  commit  arson  of  house  in  tenant's  possession,  il.  13  (5). 

bow  eject  tenant,  ii.  490,  note. 
LANDLORD  AND  TENANT,  relation  of,  in  maintenance,  ii.  128  (2). 
LANGUAGE,  imperfections  of,  i.  425. 

no,  to  distinguish  the  diffenng  forfeitures,  i.  820. 

forgery  may  be  in  any,  li.  525,  527  a  (2). 
LANGUAGE  OF  THE  BOOKS, 

when  inaccurate,  how  regarded,  i.  551,  552. 
LANGUAGE  OF  JUDGES,  how  regarded,  i.  379  (2). 
LARCENIES,  how  many  and  what,  in  one  transaction,  ii.  888,  889. 
LARCENIES   ABROAD,  receiving  fruits  of,  as  stolen  goods,  ii.  1142  a. 
LARCENY   OF   ANIMALS,  what  the  trespass  in,  ii.  806. 
LARCENY  AND  BURGLARY,  two  offences  or  one,  jeopardies,  i.  1062. 
LARCENY   AND  CHEAT,  same  act  not  both,  ii.  166. 
LARCENY  COMPOUND,  (See  Burglary  —  Robbery.) 

The  law  o/,  full,  ii.  802-904;  namely,  from  the  person^  895-899  j  from  par* 
ticular  places,  900-904. 
LARCENY  FROM  DWELLING-HOUSE, 

From  shop,  ^c,  full,  ii  900-904. 
LARCENY    IN   DWELLING-HOUSE, 

servant  letting  thief  in,  principal  and  accessory,  i.  676  (3). 
LARCENY  AND  EMBEZZLEMENT, 

whether  same  act  is  both,  ii.  328,  329. 
LARCENY  FROM  PERSON,  (See  Pickpocket.) 

The  law  o/,  full,  ii.  895-899,  namely,  private,  895-897;  not  private,  898, 
899. 
LARCENY  IN  ROBBERY, 

The,  {u\\,n.  1158-1165. 
LARCENY,  ROBBERY,  BURGLARY, 

in  combination,  as  to  former  jeopardy,  i.  1063,  1064. 
LARCENY   IN  SHOPS,  the  law  of,  ii.  900-903. 
LARCENY  SIMPLE,  (See  Asportation  —  Compound  Larceny  — 

Embezzlement  —  Grand  Larceny  —  Intent  —  Petit  Larceny  — 

Privately  —  Robbery  —  Steal.) 

Of  same  goods  in  two  or  more  States,  full,  i.  137-142. 

The  law  of,  full,  ii.  757-891;  namely,  general  inew,  757-760;  the  property 
at  commcn  law,  781-781;  same  under  statutes,  782-787;  ownership,  788- 
793;  asportation,  794-798;  trespass,  799-839  (as,  in  general,  799-803; 
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LARCENY   SIMPLE  —  continued. 

kinds  of  force  y  804-810;  consent  to  the  taking ^  811-822;  possession  and 
custody.  823-839);  intent,  840-852;  particular  things  and  classes  of  per- 
sons, 853-883  (as,  by  servants,  854-856;  by  bailees,  857-871 ;  husband  and 
wife,  872-874;  things  concealed,  wrecked,  astray,  875-877;  lost  goods, 
878-883) ;  grand  and  petit,  felony,  principal,  accessory,  receiving,  punish- 
ment, attempts,  misprisions,  how  transaction  divisible,  continuous,  stolen 
abroad.  State  and  United  States,  884-891. 

in  one  country  and  goods  carried  into  another,  i.  115,  note  (par.  5), 
137-143. 

from  wrecked  yessel,  i.  176,  note. 

trespass  and  intent  to  steal  simultaoeoas  in,  i.  207  (2). 

indictable,  and  how  defined,  i.  207  (2),  342  (2),  666  (1),  ii.  758. 

may  be  of  thing  of  minutest  value,  i.  224  (1). 

though  crime,  is  private  wrong,  i.  233. 

committed  of  things  stolen,  or  wrongfully  obtained,  i.  257  (4). 

taking  thing  with  owner's  consent  is  not,  i.  260  (2). 

of  thing  exposed  to  thief,  i.  262  (2). 

seirant  delivering  thing  to  thief,  i.  263  (2). 

changing  rule  of  asportation  in,  ex  post  facto,  i.  281  a. 

mistake  of  law  as  to  ownership  in,  i.  297  (2). 

carelessness  not  suffices  as  evil  intent  in,  i.  320  (3). 

accidental  homicide  in  attempted,  i.  328. 

arson  in  shooting  to  commit,  i.  320  (2). 

what  two  intents  in,  i.  342  (2). 

whether,  by  taking  food  to  prevent  starvation,  i.  349. 

irresistible  impulse  to,  i.  388  (3). 

intoxication  as  defence  to,  i.  411. 

how  express  criminal  intent  in,  i.  426. 

of  poet  letter  not  within  statute,  L  440  (2). 

in  combination  with  what  other  wrongs,  i.  566  (2-5),  567. 

embezzlement  is  a  statutory,  i.  567  (2). 

whether,  of  real  estate,  i.  577  (2),  ii.  762-766,  782  a  (2)-784. 

whether,  of  chose  in  action,  of  wild  animals,  i.  578;  of  small  value,  of 
use,  i.  579  (2) ;  by  what  act,  i.  582  (3),  583. 

parting  with  ownership,  possession,  property,  distinguished,  i.  583. 

persons  performing  different  acts  in  one,  i.  650  (2),  note. 

when  participation  in,  is  second-degree  principal,  i.  654  (1). 

divided  into  grand  and  petit,  and  how  with  us,  i.  679. 

attempted,  where  nothing  to  steal,  i.  741,  note,  743-745. 

attempting,  by  taking  impression  of  warehouse  key,  i.  764  (4). 

inviting  one  to,  an  indictable  attempt,  i.  767  (2). 

conviction  of,  on  proof  of  burglary  or  robbery,  i.  792. 

conviction  of,  on  indictment  for  robbery,  i.  795. 

indictment  as  second  offence,  conviction  as  first,  i.  795. 

when  conviction  for,  and  when  not,  on  burglary  indictment,  i.  796. 

conviction  for,  of  less  sum  than  alleged,  i.  799  (2). 

on  charge  of  grand,  conviction  of  petit,  i.  799  (3),  801  (2). 

charged  against  two,  not  one  guilty  of  grand  and  other  of  petit,  i.  801  (2). 

conviction  for  less  value  than  alleged,  i.  811. 

conviction  for,  when  disqualifies  witness,  i.  974. 
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LARCENY  SU/LFLE^  continued. 

acquittal  of,  then  ownership  laid  in  another  person,  L  1053  (3) ;  then 
false  pretences  charged,  i.  1053  (4);  then  conspiracy,  then  receiving, 
i.  1053  (5). 

when  jeopardy  for,  ban  indictment  for  robbery,  i.  1055  (2). 

diverse  goods,  owners,  how  many  offences,  jeopardies,  L  1061  (3,  4). 

whether  jeopardy  for,  bars  conspiracy,  L  1066  (2). 

commission  of,  in  burglary,  presumes  intent  to  commit,  iL  115. 

whether  an  act  can  be,  and  also  a  cheat,  ii.  166. 

embezzlement  as  statutory,  ii.  818  a,  327-329. 

operation  of  law  of,  in  shaping  embezzlement,  ii.  328,  329,  866,  367. 

embezzlement  extending  to  whatever  is  subject  of,  ii.  356  (2),  478. 

not,  for  servant  to  receive  master's  money  from  third  person,  ii.  365. 

differs  from  embezzlement  as  requiring  a  **  taking,"  iL  372  (1,  3). 

effect  of  rules  of,  in  false  pretences,  ii.  477  (2)-479. 

meaning  of  term,  ii.  757  (4),  758. 

post-office  offence  of,  ii.  904  (1),  note,  par.  6. 

whether  dog  subject  of,  ii.  985  (2),  note. 
LARGER  HOUSE,  obstructing  street  by,  li.  1275  (2). 
LASCIVIOUS  LETTER, 

or  luring  to  or  charging  adultery,  libellous,  ii.  933  (2). 
LAST  PROXIMATE  ACT, 

whether  act  in  attempt  must  be,  before  consummation,  i.  764  (2). 
LATCH,  lifting,  with  opening  door,  a  breaking,  ii.  91  (2). 
LATENT  IMPOSSIBILITY,  of  committing  felony,  effect  in  burglary,  u.  114. 
LATENT  INADAPTATION  OF  MEANS, 

in  attempt  or  assault,  ii.  32  (3). 
LAW,  LAWS,  (See  Adjudged  —  Common  —  Constitutioical  Ques- 

tions —  Criminal  —  Ditink  and  Human  —  Foreign  —  Goyebn- 
MENTAL  —  Ignorance  —  Jurisdiction  —  Jurisprudence  —  Law 
OF  Nations  —  Legal  Reasons  —  Legal  Writings  —  Miutart 
AND  Martial  —  Operation  of  —  Remission  of  —  Scotch.) 

Nature  and  sources  of  juridical,  full,  i.  1-21. 

Oudines  and  introduotory  views  of,  full,  i.  (c.  1-4)  1-68. 

Ignorance  of  whether  excuses  crime,  full,  i.  294-300. 

not  change  with  goyemment,  i.  14;  not  extra-territorial,  i.  109. 

of  State  and  United  States  in  each  other's  tribunals,  i.  181, 194,  U.  1022, 
1023. 

may  exist,  but  not  enforced,  without  courts,  i.  193, 198, 199. 

rule  of,  as  to  mistake  of  fact,  i.  303  (3). 
LAW  AND  FACT,  (See  Jury  or  Court.) 

Ignorance  and  mistake  of  both,  full,  i.  311,  312. 

blendings  of,  in  questions  of  insanity,  i.  377,  383,  383  a. 
LAW  OR  FACT,  (See  Jury  or  Court.) 

as  to  cooling  time,  ii.  713. 
LAW  FORBIDS,  intent  to  do  what,  generally  suffices,  i.  348. 
**  LAW  OF  LAND,*'  term,  in  instructions  on  insanity,  i.  384,  note. 
LAW  LANGUAGE,  modem,  varying  from  ancient,  i.  669  (1,  2). 
LAW  AND  MORALS,  distinctions  in,  not  always  coincident,  i.  324,  825. 
LAW  OF  MOTHER  COUNTRY, 

not  courts,  colonists  take  with  them,  i.  193. 
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LAW'S  MOTIVES,  existing,  immaterial  what  others,  i.  838. 
LAW  OF  NATIONS,         (See  Conquest  —  Constitutional  Questions 

—  International  Law  —  Jubibdiction.) 

how  interpreted  and  enforced,  i.  14. 

as  limiting  statutes,  i.  112  (2),  115  and  note  (par.  0),  124. 

all  nations  bound  by,  i.  124 ;  some  principles  of,  i.  99-144,  484. 
LAW  OF  NATURE,  as  rule  for  courts,  i.  17. 
LAW'S  REASONING,  illustrated  and  explained,  i.  273-278. 
LAW  UNJUST,  no  pardon  because  of,  i.  922  (2). 
LAWFUL,  whether  meeting  to  be  protected  must  be,  ii.  807  a. 
LAWFUL  ACT,  homicide  resulting  from,  not  felonious,  ii.  642  (1),  657. 
LAWFUL  ASSEMBLY,  made  unlawful  by  subsequent  conduct,  i.  634  (1). 
LAWFUL  FORCE,  unlawful  extreme  of,  in  homicide,  ii.  656,  657. 
LAWFUL  IMPRISONMENT, 

innocent  person  breaking  from,  is  prison  breach,  ii.  1074  (2),  1077. 

what  is,  within  law  of  prison  breach,  ii.  1077. 
LAWFUL  MONEY,  what,  in  law  of  counterfeiting,  ii.  297. 
LAWFUL  AND  UNLAWFUL,  mingled  in  sentence,  i.  931. 
LAWFUL  USE  OF  WAY,  no  indictment  for  damage  from,  ii.  1279  (2). 
"  LAWFULLY  IMPRISONED,"  escape  of  one,  ii.  1106  (2). 
LAWFULLY  TOGETHER,  several  being,  crime  by  one,  i.  634  (1). 
LAWS  OF  HONOR,  whether  a  fighting  contrary  to,  is  duel,  ii.  313  (2). 
LAWYER,  LAWYERS,         (See  Attorney  — Counsel  — Malpractice 

—  Privileged  Communications.) 

Criminal  law  of^  full,  1.  895. 

when  statute  requiring  test  oath  from,  void,  i.  279  (4). 

duty  of,  to  defend  indicted  persons,  i.  376  (4),  note,  par.  12. 

conspiring  with  client,  i.  895;  contempts  of  court  by,  disbarring,  i.  895, 
ii.  255  and  note;  barratry  by,  ii.  60;  champerty  by,  ii.  132,  133 ;  may 
commit  extortion,  ii.  392  (1). 
LAYING  OUT  WAY,  by  public  authority,  ii.  1267  (1). 
LAZY,  compelling  the,  to  work,  i.  453-455. 
LEACH'S  CROWN  CASES,  concerning,  i.  72. 
LEADING  AWAY  ANIMAL,  adequate  trespass  in  larceny,  iL  806. 
LEASE,  (See  Aorebment  for.) 

riotous  entry  on  termination  of,  i.  537. 

changing,  to  convey  different  lands,  forgery,  ii.  574. 
LEASE   OP  LAND,  no  larceny  of,  ii.  770  (2). 

LEATHERN  BELT,  part  of  mill-machinery,  whether  larceny  of,  ii.  764  (2). 
LEAVE  COUNTRY,  (See  Country.) 

what  right  to,  i.  512;  as  condition  of  pardou,  i.  915. 
LEAVE  MEETING,  the  right  to,  ii.  310  a. 

LEGAL  CAPACITY,  forging  name  of  person  without,  ii.  541  (5). 
LEGAL  DOCTRINES,  how  limit  one  another,  ii.  213. 
LEGAL  EFFECT,  alteration  in  forgery  must  change  the,  ii.  577. 
LEGAL  EFFICACY, 

Ofih&  writing  in  forgery^  full,  ii.  533-547. 
LEGAL  INCAPACITY,  (See  Extent  of.) 

to  commit  full  crime,  disqualifies  in  attempt,  i.  746. 
LEGAL  LANGUAGE, 

By  whcU  words  indicate  criminal  intent  tn,  full,  i.  425-429. 
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LEGAL  OPINIONS,  inaccurate  laugaage  of,  i.  551,  552. 
LEGAL  PRACTITIONERS, 

Criminal  law  o/,  full,  i.  895. 
LEGAL  PRINCIPLE.  (See  Principle  of  Law.) 

LEGAL  PROCEEDINGS,  offence  of  abasing,  i.  588. 
LEGAL  PROCESS,  (See  Court  —  Proceedings.) 

justifying  under,  i.  355  (2) ;  abuse  of,  indictable,  i.  588. 

when  entry  under,  is  forcible  entry,  ii.  505  a. 

larceny  by  perversion  of,  ii.  805. 
LEGAL  REASON,  REASONS,  (See  Maxims.) 

law  as,  i.  1081  (1),  note;  inherent  in  the  law,  i.  274,  275. 
LEGAL  REASONING,  (See  Reasoning.) 

illustrated  and  explained,  i.  273-278. 

inaccurate,  is  misleading,  i.  551. 

when  question  not  settled  by,  i.  570. 
LEGAL  VALIDITY,  (See  Validity.) 

false  token  in  cheat  need  not  be  of,  must  be  in  forgery,  ii.  158. 
LEGAL  WEIGHT,  no  perjury  by  testimony  of  no,  ii.  1019  (4),  1027  (2). 
LEGAL  WRITINGS,  uses  of  divisions  in,  i.  445,  447. 
LEGISLATIVE  BODIES,  (See  Constitutional  Questions  -  Cox- 

tempt  OF  Court.) 

contempts  against,  how  punish,  i.  461>-463,  ii.  247;  whether  impeachable, 
i.  461  'y  pardonable,  i.  918  (1). 

are  courts  of  record,  ii.  247. 
LEGISLATIVE   GRANT,  ways  by,  ii.  1267  (1). 

LEGISLATIVE  INVESTIGATION,  perjury  may  be  on,  ii.  1026  (7),  note. 
LEGISLATIVE  PROCEEDINGS,  what  right  to  publish,  ii.  917. 
LEGISLATIVE  REASONING,  distinguished  from  judicial,  i.  277. 
LEGISLATOR, 

not  indictable  for  official  misdoings,  whether  impeachable,  i.  461,  462 
(1,  3). 

assaults  on,  aggravated,  ii.  45. 
LEGISLATURE,  (See  Legislative  Bodies.) 

some  laws  administered  only  by  the,  i.  28. 

whether,  has  power  of  pardon,  i.  899,  note,  900,  901. 

pardon  not  an  appeal  from  the,  i.  922  (2). 
LEGISLATURES  OF  STATES,  contempts  against,  ii.  249,  note,  par.  8, 4. 
LENGTH  OF  EMPLOYMENT, 

not  material  to  servant  for  embezzlement,  ii.  346. 
LESSEE,  with  lease  expired,  forcible  detainer  by,  ii.  603. 
LETTER,  LETTERS,  (See  Post  Letter  — Post-office.) 

postmaster  as  to  advertising,  i.  237  (1),  note. 

officer  of  steamer  from  ignorance  not  delivering,  i.  303  a,  note,  par.  12. 

bribery  by,  ii.  88  (3). 
LETTER  CARRIER,  larceny  by,  i.  440  (2),  ii.  904,  note. 

may  be  servant  for  embezzlement,  ii.  340  (2). 
LETTER  OF  CREDIT,  forgery  may  be  of  a,  ii.  529,  535  (1). 
LETTER  TO  JUDGE,  indictable  or  not,  ii.  266  (4). 
LETTER  OF  RECOMMENDATION,  forgery  may  be  of,  ii.  529. 
LETTER   SEALED,  transmission  of  libellous,  ii.  949  (1). 
LETTERS  TO  ENEMY,  intercepted,  overt  act  in  treason,  i.  437  (5). 
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LETTING  LAND,  conspiracy  for,  to  burden  parish  with  pauper,  ii.  218  (2). 
LETTING  OR  SELLING, 

House  for  hatodry,  full,  i.  1090-1096. 
LEVriNG  WAR,  (See  Treason.) 

The  English  treason  of  full,  ii.  1208-1211;  expositions  of  our  o^n,  full,  ii. 
1227-1231,  1254. 

remote  participators  in,  punishable,  i.  226. 
LEWDNESS.  (See  Adultery  -—  Bawoy-house  —  Open.) 

open  and  gross,  Indictable,  i.  500  (2). 

not  indictable  to  deliyer  of  child  a  lewd  woman,  i.  1121  (2). 
LEWIN'S  REPORTS,  concerning,  i.  73. 

LIABILITY,  writing  creating  any,  subject  of  forgery,  ii.  535  (1). 
LIBEL,  (See  False  Affirmation  —  Falsehood  —  Kinds  op  —  Ob- 

scene —  Slander  —  Words.) 

in  one  country,  by  person  in  another,  i.  110. 

whether  offence  simply  to  have,  with  intent,  i.  204. 

responsibility  for,  by  servant,  i.  219  (2),  221. 

believed  true,  published  under  duty,  defendant's  interpretation,  i.  308. 

truth  of,  in  defence,  i.  308,  319;  defendant  negligent,  i.  319. 

rumor  does  not  justify,  i.  319. 

corporation  can  commit,  i.  422  (3). 

on  what  ground  indictable,  true  or  false,  i.  591  (4),  734  (2). 

by  procuring,  written  by  another  who  departs  from  directions,  i.  637  (4). 

whether  misprision  of,  i.  719. 

writing,  with  intent  to  publish,  L  761  (3). 

on  indictment  for  printing  and  publishing,  conviction  for  publishing  only, 
i.  799  (2). 

effect  of  pardon  on  action  for,  i.  898  (2),  note,  917. 

bonds  for  peace  in  punishment  of,  i.  945  (2). 

analogous  to  barratry,  ii.  65  (1). 
LIBEL  ON  FOREIGN  PRINCE,  crime  by  international  law,  i.  484  (2). 
LIBEL  ON  GOVERNMENT,  offence  of,  i.  457  (3). 
LIBEL  AND  SLANDER,  (See  Libel— Liberty  of  Speech  — Ob- 

scene Libel  —  Papers  —  Privileged  Communications  —  Slander.) 

The  offence  of^  full,  ii.  905-949;  namely,  in  general  and  introduction,  905, 
906;  defnilion  and  nature  of  libel,  907-927;  different  kinds  of  libel,  928- 
944;  oral  slander,  945-947;  misdemeanor,  punishment,  participants,  attempt, 
each  copy  a  libel,  948,  949. 

indictable,  and  why,  i.  540  (4). 
LIBERATING  IMPOUNDED  CATTLE,  the  offence  of,  ii.  1013. 
LIBERTIES  TO  PRISONER,  escape  by  reason  of,  ii.  1104  (2,  3). 
LIBERTY,  (See  Defence.) 

preserved  by  obeying  laws,  i.  64,  note  (par.  12),  926. 

whether  take  life  to  protect,  i.  868. 
LIBERTY  OF  CONSCIENCE,  what,  in  this  country,  i.  499  a. 
LIBERTY  OF  PRESS  AND  SPEECH, 

law  of  blasphemy  not  construed  to  violate,  IL  82  (1) ;  same  of  oonspiracy, 
ii.  224;  and  libel,  ii.  913  (2),  914. 
LICENSE,  and  permission  of  law,  distinguished,  i.  208. 

no  private  person  can,  crime,  i.  258. 

to  sell  liquor,  not  protects  tippling-shop,  i.  1113,  1115. 
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LICENSE  —  continued. 

forgery  may  be  of  a  written,  iL  531  (2). 
LICENSE  LAWS.  (See  Intoxicating  Liquor.) 

LIE,  (See  Cheat  —  False  Affirmation  —  Falsehood  —  Libel.) 

a  mere,  not  adequate  in  common-law  cheat,  ii.  144  (1),  145  (1). 

charging  magistrate  with,  libellous,  ii.  936  (4). 
LIE  AND  FALSE  TOKEN,  distinctiouB  between,  ii.  146-151. 
LIFE,  (See  Defence  —  Homicide  —  Own  Life  —  Self-defence.) 

Circumstances  wherein  one  may  take  aggressor's,  full,  i.  S49-B59. 

when  may  take  another's,  to  save  own,  i.  34S,  348  a. 

defence  by  taking,  restricted,  i.  839. 

general  duty  to  avoid  taking,  i.  846,  847. 

may  take,  in  defence  of  castle,  i.  858,  859;  not  of  property,  i.  861. 

intent  to  take,  how  of,  in  murder,  ii.  670,  676,  687;  in  manslaughter, 
ii.  676,  687,  695. 
<•  LIFE  OR  LIMB,"  meaning  of  words,  i.  990. 
LIGHTER  MISDEMEANORS, 

collateral  participants  in,  whether  indictable,  i.  657-659. 
LIGHTER  OFFENCE,   OFFENCES, 

only  more  direct  participation  in,  punishable,  i.  226. 

how  of  solicitations  to  the,  i.  768,  768  a  (2). 
LIGHTING  BRIDGE,  whether  necessary,  ii.  1280  (5). 
LIGHTNING,  excuses  prison  breach,  ii.  1083. 
LIMB,  what  defence  of,  permissible,  i.  866. 
LIME-KILN,  whether  nuisance,  i.  1143. 
LIMITS.  (See  Territorial.) 

LINGERING  DEATH,  is  cruel  and  unusual  punishment,  i.  947  (4). 
LINK  IN   CHAIN  OF  EVIDENCE, 

false  testimony  as  to  one,  perjury,  ii.  1032  (5). 
LIQUOR,  (See  Intoxicating  —  Spirituous.) 

larceny  of  money  and,  received  in  violation  of  law,  ii.  781  (3). 
LIQUOR  LICENSE, 

pardon  takes  away  disqualification  for,  i.  918  (2). 
LIQUOR  NUISANCES,  (See  Intoxicating  Liquor  —  Nuisakci) 

statutory,  i.  505  (2). 
LIQUOR   KEEPING,  unlicensed,  forfeitures  for,  i.  833  (3)-88S. 
LIQUOR  SELLING,  (See  Intoxicating  Liquor.) 

one*s  criminal  liability  for  clerk  in  unlicensed,  i.  219  (1). 

to  minor,  through  mistake  of  age,  i.  302  (2). 

liquor  mistakenly  believed  not  intoxicating,  i.  803  a,  note,  par.  20. 

seller's  liability  for  disorder  of  buyers,  i.  318  (2). 

responsibility  of  wife  for  own,  i.  361  (3),  note,  366  (2). 

as  quostion  of  public  health,  i.  493  (1) ;  constitutional,  i.  493  (2). 

early  and  late  regulations  of,  i.  505  (1«  2). 

collateral  participants  in,  how,  i.  658. 

by  servant,  i.  658  (2) ;  procurer  of,  principal,  i.  686,  688  (1). 

attempted  unlicensed,  not  punishable,  i.  761  (2). 

forfeitures  for  unlicensed,  i.  833  (3)-835. 

what  liability  of  husband  for  wife's,  i.  891  a. 

bonds  for  peace  in  punishment  of,  i.  945  (2). 

joint,  what  punishment  for,  on  indictment,  on  penal  action,  i.  957  (1) 
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LIQUOR   SELLING  —  continued. 

when  jeopardy  for  one  offence  of,  bars  indictment  for  another,  i.  1054  (2), 
1065  (2). 

habitual,  contrary  to  statute,  makes  place  a  nuisance,  i.  1119. 

on  Sunday,  under  special  terms  of  statute,  ii.  961. 
LISTENING,  element  of,  in  eavesdropping,  i.  1122  (4),  1123. 
LIVERY  STABLE,  whether  nuisance,  i.  1138  (3),  note,  1143. 
LIVING  IN  ADULTERY,  when  indictable,  i.  501  (2). 
LOAD,  injuring  way  by  too  heavy,  ii.  1276  (2). 
LOADED  ARMS,  (See  Dangerous  Weapon  —  Deadly  Weapon.) 

one  does  not  discharge,  when  not  duly  loaded,  i.  758  (2). 
LOAN,  procuring  money  as  a,  in  false  pretences,  iL  482. 
LOCAL  OFFICE,  refusal  to  accept,  indictable,  i.  246  (1). 
LOCALITY,  of  offence  of  kidnapping,  between  two  States,  ii.  756. 
LOCALITY  OF  CRIME,  (See  Crime  —  Foreign  Conviction  — 

Governmental  Locality  —  Jurisdiction  —  State  —  Territorial 
Limits  —  Venue.) 

As  to  thf  government  offended ,  full,  i.  (c.  6-10)  99-203, 
LOCATION,  how,  of  tippling-shop,  i.  1116. 
LOCO  PARENTIS,  authority  of  master  in,  i.  887  (2,  3). 
LODGERS,  (See  Families.) 

breaking  into  rooms  of,  burglary  or  not,  ii.  106-108. 

as  bailees,  larceny  of  furniture  let  to,  ii.  866. 
LODGING-HOUSE.  (See  Inn.) 

LONG  ISLAND   SOUND,  not  in  either  Connecticut  or  New  York,  i.  148. 
LOOK-OUT,  homicide  from  want  of,  on  steamer,  ii.  669  (2). 
LOOKER-ON,  while  crime  committed,  not  punishable,  i.  204  (4). 
LORD'S  DAY,  (See  Christianity— Religion.) 

Offences  against  the^  or  Christian  Sabbath^  full,  ii.  949a-070;  namely,  tn 
general,  950-952;  by  what  acts  under  various  statutes,  953-964;  repeti- 
tions amounting  to  nuisance,  965;  committing  other  offences,  966,  967;  Sun- 
day  contracts,  judicial  proceedings,  observing  another  day  instead,  intent, 
mistake  of  fact,  968-970. 

necessity  excusing  breach  of,  i.  349,  note. 

breach  of  and  whether  and  why  indictable,  i.  499. 

breaches  multiplied  to  nuisance,  i.  499  (2). 

statutes  enforcing  observance  of,  constitutional,  i.  499  (3). 

whether  numerous  violations  of,  in  one  day,  i.  793  (2). 

sales  on,  as  to  tippling-shop,  i.  1114  (2). 

right  to  oppose  officer  serving  replevin  on,  ii.  1010  (2). 

repairing  ways  on,  ii.  1280  (8). 
LOSS  OR  GAIN,  perjury  in  any  cause  involving,  ii.  1026  (6). 
LOSS   OF  LIFE,  civil  damage  for,  not  bars  indictment,  i.  1069  (2). 
LOST  GOODS,  (See  Larceny.) 

Larceny  of,  full,  ii.  878-883;  also,  ii.  758,  note,  par.  17. 

no  larceny  of,  after  rightfully  taken  into  possession,  ii.  838. 

taking,  under  claim  of  right,  whether  larceny,  ii.  850,  note. 
LOTTERIES,  (See  Betting  —  Gaming.) 

constitutional  right  to  restrain,  i.  493. 
LOUD  NOISES,  (See  Noise.) 

in  public  street,  indictable,  ii.  1273  (5). 
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LOUISIANA,  common  law  of  crime  in,  i.  87. 
LOWER   ANIMALS,  (See  Animal.) 

What  protection  from  the  criminal  law  to  the^  full,  i.  694-597  a. 
LOWER  CRIME, 

disting^uished  from  higher,  as  to  excusing  necessity,  i.  353. 
LUCRE,  (See  Gain.) 

bawdy-house  need  not  be  kept  for,  i.  1086 ;  same  of  disorderly  house,  i 
1112. 

gaming-house  need  not  be  kept  for,  i.  1137  (2). 
LUCRI  CAUSA,  (See  Animo  FuKANDi  —  Larceny.) 

whether  the  taking  in  larceuy  must  be,  ii.  842-648. 
LUNACY,  form  of  insanity,  i.  375  (2). 
«« LUNATIC,"  meaning  of,  i.  375  (2),  note. 
LYING,  (See  Falsehood.) 

leniency  to,  i.  477  (2),  478. 

MACLOON'S  CASE,  considered,  i.  116,  note. 

MAGISTRATE,  MAGISTRATES,  (See  Judge-— Judicial  Offi- 

cers —  Justice   op    Peace  —  Malfeasance  —  Non-feasance  — 
Officer.) 

Contempt  of  court  againit  inferior  ^  full,  ii.  244-246. 

not  crime  in,  to  mistake  law,  i.  299. 

duty  to  discover  crime  to,  i.  721. 

discharge  by  the  committing,  not  bars  fresh  proceedings,  i.  1014  (2). 

oral  words  against,  indictable,  ii.  946  (4). 
MAGISTRATE'S  ORDER,  when  breach  of,  indictoble,  L  240  (1). 
MAGISTRATE'S  WARRANT,  officer  disobeying,  i.  240  (3). 

not  duly  executing,  ii.  978  (3). 
MAGNITUDE,  (See  Intensity  of  Evil  — Small  Offences  — 

Small  Things.) 

Criminai  thing  must  be  of  adequate,  full,  i.  212-228  ;  namely,  in  general, 
213-215;  as  to  intent,  216-222;  as  to  act,  223-227. 

The,  of  the  act  in  attempt,  full,  i.  737  (1),  759-764. 

of  required  insanity,  i.  391  (2). 

criminal  act  to  be  of  adequate,  i.  486,  480. 

of  thing  stolen,  i.  579 ;  of  evil,  crimes  differing  with  the,  i.  602  (2). 

of  participation,  in  light  misdemeanors,  i.  657-659. 

by  reason  of  small,  petit  larceny  no  accessories,  i.  680. 

conspiracies  of  too  small,  ii.  186,  195  (3). 

the,  of  false  pretences,  ii.  458. 
MAIL,  bribery  by,  ii.  88  (3). 

circulation  of  obscenity  through  the,  ii.  944. 

travelling  on  Sunday  to  deliver  the,  ii.  960  (1). 
MAIL-BAG, 

getting  by  delivery,  with  intent  to  steal,  larceny,  ii.  813  (2). 
MAIL  MATTER,  there  may  be  larceny  of  non-mailable,  ii.  781  (2). 
MAIM,  MAIMING,  (See  Mayhem.) 

breaking  and  entering  to,  whether  burglary,  ii.  110  (1). 

meaning  of  word,  in  mayhem,  ii.  1005. 
MAINTENANCE,  (See  Champerty  and.) 

not,  where  facts  mistaken,  i.  307  (8) ;  defined,  indictable,  i.  541  (1). 
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MAINTENANCE  —  continued. 

analogoas  to  barratry,  li.  65  (1),  66  a ;  doctrine  of  conspiracy  an  element 
in,  ii.  180  (3) ;  embracery  related  to,  ii.  388. 
MAINTENANCE  AND  CHAMPERTY, 

The  law  of,  full,  ii.  121-140  \  namely,  maintenance,  122-130 ;  champerty^ 
131-135;  buying  and  selling  pretended  titles,  136-140. 
MAJORITY,  (See  Mikor.) 

age  of,  i.  367  (1). 
MAKING  DRUNK,  kidnapping  effected  by,  ii.  752  (3). 
MALEVOLENCE.  (See  General  ) 

MALFEASANCE  AND  NON-FEASANCE  IN  OFFICE,  (See  Ex- 

tortion — Judge  —  Judicial   Officer  —  Magistrate  —  Misfea- 
sance —  Office  —  Officer.) 

Offences  of,  full,  ii.  971-982;  namely,  by  Justices  of  peace  and  other,  like 
officers,  972-977 ;  sheriffs  and  other  like  officers,  978,  979 ;  discretionary 
functions,  overseers  of  poor,  **  district  officer,**  inspectors,  selectmen,  ordi" 
nary  crime,  980-982. 

by  officer  de  facto,  i.  464  (2). 

magistrate  stimulating  criminal  prosecutions  before  self,  ii.  67. 

extortion  is  a  malfeasance,  ii.  390  (1).  i 

MALICE,  MALICIOUS,  (See  Prior  Malice.) 

killing  to  prevent  starving  to  death  is  not  of,  i.  348  a  (2). 

drunkenness  supplies,  in  proof  of  murder,  i.  401. 

intoxication  as  tending  to  rebut  prior,  i.  414. 

essential  in  blasphemy  and  profaneness,  ii.  78  a,  82  (1). 

whether  question  of,  in  homicide,  for  court  or  jury,  ii.  673  a  (2),  673  6. 

chief  element  distinguishing  murder  from  manslaughter,  ii.  677  (2) . 

killing  from,  though  in  passion,  murder,  ii.  708  (1). 

necessity  for,  and  presumption  of,  in  libel,  ii.  922,  923. 

nature  of  the,  in  malicious  mischief,  ii.  996  (1). 
"MALICE  AFORETHOUGHT,'' 

meaning  of,  i.  429  (2);  in  murder  what,  i.  600  (2),  ii  625  (2),  672  (2), 
675-678. 

how,  became  distinguishing  term  in  murder,  ii.  625-628. 

murder  distinguished  from  manslaughter  by  being  of,  ii   672  (2),  673  b. 

meaning  of,  in  mayhem,  ii.  1006  (1). 
MALICE  EXPRESS,  (See  Express.) 

distinguished  from  implied,  ii.  675  (3). 
MALICE  IN  FACT,  and  in  law,  distinguished,  ii.  673  (3). 
MALICE  IMPLIED,  distinguished  from  malice  express,  ii.  675  (3). 
MALICE  IN  LAW,  and  in  fact,  distinguished,  ii.  673  (3). 
"MALICE,"  "MALICIOUS,"  "MALICIOUSLY," 

meaning  of,  i.  427  (2),  429. 
MALICE  PREPENSE, 

how,  became  distinguishing  term  in  murder,  ii.  625-628. 
MALICIOUS  CUTTING,  the  offence  of,  ii.  991. 
MALICIOUS  INJURIES,  to  the  person,  conceniing,  ii.  991. 
MALICIOUS  MISCHIEF,  (See  Cruelty  to  Animals.) 

The  offence  of,  full,  ii.  983-1000;  namely,  on  tchat  property,  984-991;  the 
act  of  mischief,  992-995;  the  intent,  996-998;  what  English  statutes  in 
force  with  us,  999 ;  felony  or  misdemeanor,  1000; 

837 


MAN  INDEX  OF  SUBJECTS. 

MALICIOUS  MISCHIEF  — tfon/tnti^. 

ouBtake  of  law  as  to  ownership  in,  i.  298. 

nature  and  history  of  offence  of,  i.  568-570. 

whether,  to  real  estate,  i.  569  (3),  570,  577  (1). 

distinguished  from  cruelty  to  animals,  i.  584, 595,  the  malice  of,  L  595(1). 

conviction  of,  on  proof  of  larceny,  i.  792. 

analogous  to  forcible  trespass,  u.  520  a  (2)  ;  distinguished  from  larceoy, 
ii.  816  (3). 
MALICIOUS  PROSECUTION,  conspiracy  to  carry  on,  ii.  221. 
MALICIOUS  SHOOTING, 

participant  in,  i  658,  note ;  offence  of,  ii.  991. 
MALICIOUS  STABBING,  the  offence  of,  n  991. 
MALICIOUS  TRESPASS,  analogous  to  forcible  trespass,  u.  520  a  (2). 
MALICIOUS  WOUNDING,  (See  Mayhem.) 

the  offence  of,  ii.  991. 
MALPRACTICE,  (See  Attobmky  —  Contbmft  of  Court  —  Homi- 

cide —  Lawyer  —  Physician.) 

by  physician,  when  indictable,  i.  558  (1)  ^  by  attorney,  i  895. 

any,  by  attorney,  ia  contempt  of  court,  u  255  (1). 
MALPRACTICE  BY  PUYSICIAN,  as  public  cheat,  ii.  162.       . 
MALTING  BARLEY,  what  labor  in,  on  Sunday,  li.  959  (4). 
MALTREATMENT  OF   WOUND, 

contributing,  with  wound,  to  death,  ii.  638  (2). 
MALUM  PROHIBITUM, 

distinguished  from  malum  in  se,  as  to  stare  decisis,  i.  95,  96 ;  as  to  mis- 
take of  law,  i  295,296. 

and  malum  m  se,  distinguished  as  to  intent,  i.  331-333. 

participants  in  statutory  offence  which  is,  1.  657  (2),  658  (1),  note. 

compounding  a  wrong  which  is  only,  i.  712  (2) 
MALUM  IN   SE.  (See  Malum  Prohibitum.) 

MAN,  capacity  of  the,  for  rape,  li.  1116,  1117 
MAN  AND  BOY,  sodomy  may  be  between,  ii.  1193. 
MAN'S   REASONING,  how  differs  from  law's,  i.  274  (1). 
MANDAMUS,  whether  civil  or  criminal,  i.  32. 

refusiing  to  comply  with,  is  contempt,  ii.  256  (2). 
MANSLAUGHTER,  (See  Homicide  Felonioub  —  Imdictable  as 

Felonies  —  Murder.) 

Statutory  degrees  in,  full,  u.  731. 

through  carelessness,  i.  217. 

magnitude  of  provocation  reducing  to,  i.  227. 

by  officer  of  steamer  neglecting  duty,  i.  303  a,  note,  par.  12. 

mistake  of  fact  reducing  killing  to,  i.  305  (3). 

through  various  forms  of  carelessness,  i.  314. 

killing  to  prevent  starving  to  death  is,  i.  348  a  (2). 

wife's  liability  for,  by  neglect  of  apprentice,  i.  364  (3). 

whether  intoxication  reduces  killing  to,  i.  414,  415. 

whether  accessory  before  the  fact  in,  i.  678  (2). 

principals  of  second  degree  in,  i.  678  (3). 

what  accessories  in,  i.  698  (2). 

degree  in  homicide  next  below  murder,  i.  780  (8). 

conviction  of,  where  murder  proved,  i.  792. 
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MANSLAUGHTER  —  continued. 

conviction  of,  on  indictment  for  murder,  i.  795. 

indicted  for,  convicted  of  assault  and  battery,  i.  808,  809. 

exception  to  rule  of  conviction  of,  on  indictment  for  murder,  i.  811. 

killing  in  resisting  unlawful  arrest  is,  i.  868  (2). 

conviction  of,  bars  indictment  for  murder,  i.  1056  (2). 

wrong  discharge  of  jury  on,  bars  murder,  L  1058  (2). 

verdict  of,  where  court  charged  murder,  ii.  708  (1),  note. 

defined,  and  docti'iue  epitomized,  ii.  736-738. 
MANSLAUGHTER,  MURDER, 

distinguished,  in  assault  with  intent  to  kill,  i.  736  (4). 
MANSLAUGHTER  AND  MURDER,  (See  Murder  and.) 

History  of  the  division  of  felonious  homicides  into,  full,  ii.  623-628. 

The  distinction  of  full,  ii.  672-722. 
MANUAL  CAPTURE,  reclaiming  wild  animals  by,  ii.  776  (1). 
MANUAL  TOUCH,  not  essential  in  false  imprisonment,  ii.  748  (3). 
MANUFACTURE  LAW,  courts  do  not,  i.  18-20. 
MANUFACTURES,  how  deal  with  when  nuisance,  i.  490  (3). 
MANY  INTENTS, 

Operating  together^  fall,  i.  337-345. 
MANY   PERSONS, 

conspiracy  to  injure,  i.  592  (2);  to  defraud,  ii.  209,  210. 
MARINE   LEAGUE, 

jurisdictional  limitation  of,  on  ocean,  i.  104;  not  the  line  bounding  coun- 
ties, i.  146. 
MARINERS,  (See  Master  Mariner — Wandering.) 

when,  should  die  for  passenger,  i.  845  (2) 
MARITAL  RIGHT,  limit  of,  to  intercourse  with  wife,  ii.  72  b  (2) 
MARITIME  JURISDICTION,  (See  High  Seas  — Jurisdiction — 

Ocean  —  Piracy  —  Ports.) 

how  construed,  with  us,  i  173 ;  power  of  Congress  as  to,  i.  173-176. 
MARK,  signature  by,  in  forgery,  il.  572  (3). 
MARKET,  exposing  unwholesome  food  in  open,  i.  491  (1). 

conspiracy  to  thrust  spurious  goods  on,  ii.  210. 
MARKS  OF  DISTINCTION,  forgery  may  be  of,  ii.  530  (2). 
MARKS  OF  WEIGHT  OR  MEASURE,  false,  are  false  tokens,  ii  147(2) 
MARRIAGE,       (See  Coverture  —  Forcible  —  Incestuous  —  Promise. ) 

forcible,  otherwise  termed  abduction,  i.  555. 

conspiracy  to  cheat  by  means  of,  li.  216  (2);   to  procure  pauper's,  to 
change  settlement,  ii.  218  (3) ;  to  procure  unlawful,  ii.  235. 

promise  of,  as  false  pretence,  representations  mingling,  li.  422,  424,  445. 

on  Sunday,  good,  ii   956  (2). 
MARRIAGE  CERTIFICATE,  forgery  may  be  of,  ii  529. 
MARRIAGE  LICENSE,  whether  perjury  of  a,  ii.  1026  (7),  note,  1029  (3). 
MARRIAGE   PROMISE,  getting  money  bv  false,  li.  422,  445. 
MARRIAGE   RECORD,  conspiracy  to  falsify,  ii.  218  a. 
MARRIAGE   REGISTER,  forgery  may  be  of  entry  in,  ii.  531  (2). 
MARRIAGEABLE,  money  by  false  pretence  of  being,  ii.  422. 
MARRIED   WOMAN  OR  WOMEN,  (See  Coverture  -  Husband 

AND  Wife  —  Wife.) 

conspiracy  to  cheat  a,  ii.  214  (2). 
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MARRIED  WOMAN  OR  WOMEN  — coiUmued. 

false  pretence  of  being,  ii.  438. 
MARSHAL,  libel  on,  ii.  936  (6). 

MARTIAL  LAW,  (See  Court-martial  —  Goyernment  —  Mili- 

tary AND  ) 

distinguished  from  other  sorts,  i.  25,  31. 
MARTIAL  AND  MILITARY  LAW, 

Exposition  of^  fuU,  i.  43-68. 
MARTINS,  no  larceny  of  reclaimed,  ii.  773  (2) 
MARYLAND,  ownership  of,  in  the  Potomac  and  Chesapeake.  1.  ISO- 
MASSACHUSETTS  STATUTE,  creating  degrees  in  murder,  ii  725. 
MASTER,  (See  Apprentice  —  Principal  and  Agent  —  Servant) 

when  answerable  for  crime  by  serv^ant,  i  218-222,  316,  317,  658  (3),  889. 

command  from,  not  justifies  crime  of  servant,  i.  355  (1). 

suffers  for  servant's  wrong,  in*  forfeiture  in  rein,  i.  824  (3). 

whether  and  when,  may  chastise  servant,  i  887,  ii.  663. 

may  maintain  servant  in  his  suits,  ii.  128  (2). 

servant  of  several,  for  embezzlement,  ii  345  (I). 

killing  servant  in  correction,  ii.  683  and  note,  684. 
MASTER'S   CART,  absconding  with,  in  larceny,  ii.  836  (2). 
MASTER  IN   CHANCERY, 

misfeasance  or  non-feasance  by,  contempt,  ii.  255  (5). 

no  perjury  before,  m  admiralty  case,  ii   1020  (2). 
MASTER  AND  DOMESTIC  SERVANT, 

Criminal  law  of,  full,  i.  887-889. 
MASTER  MARINER,  (See  Mariners  —  Seaman.) 

right  of,  to  chastise  seamen,  i.  882,  ii.  37  (2). 

forgery  of  certificate  to  procure  appointment  as,  ii.  534  (1). 
MASTER'S  POSSESSION  OF  THING, 

What  the,  in  embezzlement ,  full,  ii.  365-368. 
MASTER  AND  SERVANT,  (See  Master  — Servant  ) 

correlatives,  not  one  without  other,  li.  333. 

relation  of,  as  to  homicide,  ii.  663. 
MATERIALITY, 

The,  of  the  testimony  in  perjury,  full,  ii    1030-1042. 
MATERIALS  TO  DO  WORK  ON, 

whether  receiver  of,  can  embezzle  them,  ii.  849  (9). 
"MATTER  OR  THING," 

putting,  into  bale  of  cotton,  to  defraud,  ii.  995  (3). 
MAXIMS,  (See  Legal  Reason.) 

*  *  caveat  emptor,  * '  i .  11: 

*'  actio  non  datur  non  damnificato,''  i.  11,  note. 

**  sestimatio  prseteriti  delicti  ex  postremo  facto  nunquam  crescit,"  i.  208, 
note. 

**  in  jure  non  remota  causa  sed  proxima  spectatur,"  i.  213. 

**  de  minimis  non  curat  lex,"  i.  213.  (See  Small  Things.) 

"cessante  ratione  legis  cessat  ipsa  lex,"  i.  273  (2),  275,  805  (2). 

**  actus  non  facit  reum  nisi  mens  sit  rea,"  i.  288,  303  a,  note,  par.  2, 
ii.  400. 

"  nctus  me  invito  factus  non  est  mens  actus,"  i.  288. 

*^  ignorantia  juris  non  excusat,"  i.  294  (3). 
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MAXIMS — continued, 

*'  ignorantia  facti  ezcusat,"  i.  301  (2). 

**  Qui  facit  per  alium,  facit  per  se,"  i.  673  (2),  note. 

**  DO  man  Ib  to  be  brought  into  jeopardy  of  his  life  more  than  once  for  the 
same  offence/'  i.  980  (3);  how  expressed  in  our  Constitution,  i.  981, 
and  further  of,  i.  982. 
MAYHEM,  (See  Dkfencb  —  Maim.) 

injury  inflicted  in  self-defence  not,  i.  257  (2). 

punishable  though  consented  to,  i.  259  (2)  ;  or  inflicted  on  self,  i.  259  (2), 
513  (2),  ii.  1187  (2). 

"  malice  aforethought "  in  statutes  of,  i.  429  (2). 

defined,  indictable,  i.  547  (2)  ;  includes  battery,  i.  548  (2). 

by  one,  of  pursuer  after  joint  offence,  i.  635  (1);    after  joint  assault, 
i.  635  (2). 

right  of  defence  against,  i.  866,  867  (3). 

what  the  common-law  punishment  for,  i.  935. 

is  a  form  of  battery,  ii.  72  e. 
MAYHEM  AND  STATUTORY  MAIMS, 

The  offences  of,  full,  ii.  1001-1008. 
MAYOR,  libel  on,  ii.  936  (5). 

MEANINGS,  how  determine,  of  words  in  libel,  ii.  924,  925. 
MEANS,  (See  Adaptation  of.) 

What  adaptation  of,  to  end,  in  attempt,  full,  i.  738-758,  769. 

alleging,  in  indictment  for  conspiracy,  ii.  199-202. 

false  pretence  must  be  the,  of  the  cheat,  ii.  461. 
MEANS  OR  END, 

immaterial  whether  unlawful  thing  in  conspiracy  is,  ii.  178  (1). 
MEASURE, 

lie  as  to,  not  a  false  token,  ii.  145  (2);  but  the  measure  itself  is,  ii.  146, 
147  (2). 

false,  and  false  representation  of,  as  false  pretence,  ii.  443. 
MEDICAL  MALTREATMENT, 

contributing  with  wound  to  death,  ii.  638  (2). 
MEDICAL  PRACTICE, 

homicide  from  careless  or  ignorant,  i.  314  (3). 
MEDICAL  PRACTITIONER,  (See  Physician.) 

by  trick  having  carnal  connection,  not  rape,  ii.  1122  (3). 
MEDICINE,  incompetent  person  causing  death  by,  ii.  664  (1),  note. 

travelling  on  Sunday  to  procure,  ii.  960  (4). 
MEETING,  MEETINGS,  (See  Disorderly  House  —  Disturbing  — 

Public  —  Theatre  —  Unlawful  Assembly.) 

forcing  one's  way  into,  ii  308,  note. 

persons  may  hold  a  lawful,  though  they  know  it  will  lead  to  riot,  ii. 
1258  a. 
••  MEMBERS,"  meaning,  in  statute  against  maiming,  ii.  1007  (2). 
MEMBERS   OP   CORPORATION,  indictable  as  individuals,  i.  424. 

may  be  guilty  parties  in  its  libels,  ii.  935  (2). 
MENACE  TO  GOVERNMENT. 

What  wrongs  punishable  as,  full,  i.  456,  4.57. 
MENACED  VIOLENCE,  assault  as,  ii.  23  and  note. 
MENACINGLY  BEGGING,  getting  thing  by,  robbery,  ii.  1169  (8). 
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MENTAL  CAPACITY,  (See  Insanity  —  Weak  Minds.) 

Want  of^  as  excusing  criminal  act,  full,  i.  374-396  a ,  namely,  in  general, 
375-380;  more  minutely  of  modem  doctrine^  381-390. 

no  crime  without,  i.  396  a. 
MENTAL  CULPABILITY,  no  crime  without,  i.  303  a,  note,  par.  2- 
MENTAL  FORCE,  (See  Force  — Physical.) 

compared  with  physical,  injuries  by,  i.  546. 

personal  injuries  by,  how  regarded,  i.  560  (2,  3),  5G4. 

injury  to  ownerahlp  of  property  by,  1.  581-590. 

what  the  doctrine  of,  i.  590. 

killing  by,  in  felonious  homicide,  ii.  641. 

whether  the  trespass  of  larceny  by,  ii.  807^  808. 
MENTAL  INCAPACITY.  (See  Insanity  —  Rape.) 

MERCANTILE  PAPER,  altering,  to  give  currency,  forgery,  ii.  576  (1). 
MERCHANDISE. 

getting  possession  of,  with  intent  to  steal,  larceny,  ii.  813  (2). 
MERCHANT  SERVICE,  discipline  in,  not  assault,  li.  37  (2). 
MERCHANT   SHIP,  foreign,  subject  to  our  laws,  i.  130. 
MERCHANT  VESSEL,  mistaken  for  pirate,  capturing,  i.  306  (1). 
MERGER,  (See  Offences  in  one  Another.) 

of  conspiracy  to  offend,  in  executed  offence,  1.  814,  ii.  239. 
MERGER  OF  OFFENCES, 

The  doctnne  of,  full,  i.  786-790,  804-815. 
METAL,  coin  made  of  what,  ii.  278. 

MICHIGAN   STATUTE,  creating  degrees  in  murder,  ii.  723. 
MIDWIFE,  neglect  to  employ,  death  resulting,  ii.  643. 
MILITARY,  muster  of,  when  contempt  of  court,  li.  252. 
MILITARY  JURISDICTION,  concerning,  i.  44,  note. 

whether  jeopardy  under,  bars  civil,  i.  1029  (4). 
MILITARY   LAW,  (See  Court-martial.) 

distinguished  from  judicial,  i.  25,  31. 
MILITARY  AND  MARTIAL  LAW,  (See  Government.) 

Exposition  of,  full,  i.  43-68. 
MILITARY  OFFICER,  effect  of  command  from,  i.  355  (I). 
MILITARY   ORDERS,  foreign,  as  excusing  murder,  i.  132,  note. 
MILITARY  PARADE,  right  of,  in  street,  n.  1274  (2),  note. 
MILITARY   RESERVATION,  jurisdiction  over,  i.  159,  note. 
MILITIA  FINE,  suit  to  collect,  civil,  i.  32,  note. 
MILK  FROM  COW,  (See  Adulterated.) 

taking,  asportation  in  larceny,  ii.  797  (7). 
MILLED  MONEY,  what,  in  law  of  counterfeiting,  ii.  293. 
MILLER,  extortion  by,  ii.  394;  larceny  by,  ii  868  (2). 
MILLIGAN'S  CASE,  considered,  i.  64,  note. 
MILLS,  work  on  Sunday  to  prevent  stoppage  of,  ii.  959  (11). 
MIND,  crime  exists  in  the,  i.  287. 

causing  death  by  working  on  the,  i.  562,  563. 
MIND  FULLY  BENT  ON  EVIL,  old  phrase,  as  to  murder,  ii  735  (2). 
MINGLING,  of  pretence  and  promise  in  false  pretences,  ii.  424-427. 
MINISTER.  (See  Embassador.) 

MINISTERIAL  ACTS, 

of  magistrates,  distinguished  from  judicial,  as  to  malfeasance,  ii.  976. 
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MINISTERIAL  OFFICE,  crime  of  refusing,  i.  458  (2). 
MINISTERIAL  OFFICER,  (See  Magistratk  —  Justice  of  Peack 

—  Officer.) 

mistaking  law,  L  299;  breach  of  duty  by,  i.  459,  460  (1). 
MINISTERIALLY,  no  contempt  of  court  against  magistrate  acting,  ii.  245. 
MINOR,  MINORS,  (See  Infant  —  Majority.) 

What  incapacity  of,  for  crime,  full,  i.  307-373. 

selling  to,  through  mistake  of  age,  i.  302  (2). 

mistaking  age  of,  in  gaming,  i.  304,  note. 

misled  as  to  age,  not  punishable  for  voting,  i.  307  (4). 
MINOR  OFFENCE,  conviction  of,  on  graver  charge  or  proofs,  i.  791-815. 

on  indictment  for  riot,  ii.  1154. 
MINUTE,  in  attempt,  act  must  not  be  too,  i.  739. 

MINUTE  INSANITY,  not  disqualifies  for  crime,  i.  376  (3),  380  (1),  391  (2). 
MINUTE  VALUE,  suffices  in  larceny,  ii.  767  (3),  768. 
MISADVENTURE,  (See  Accident  —  Carelessness  —  Neglect.) 

old  forfeiture  for  homicide  by,  i.  908  (1). 

old  law  of  homicide  by,  ii.  620,  621. 
MISAPPREHENSIONS, 

concerning  doctrine  of  mistake  of  fact,  i.  303  a  and  note. 
MISCARRY,  causing  woman  to,  by  riotous  conduct,  i.  537. 
MISCHIEF,  MISCHIEFS,  (See  Malicious.) 

The  act  of,  in  malicious  mischief,  full,  ii.  992-995. 

to  be  corrected  by  law  of  libel,  ii.  909-912. 
MISCONDUCT,  insanity  from  one's  own,  i  406 

MISCONDUCT  OF  JURY,  not  ground  for  setting  prisoner  free,  i   1038 
MISDEMEANOR,  (See  Division  of  Crimes  —  Felony  —  Treason.) 

Defined y  and  as  one  of  the  three  divisions  of  crime,  full,  i.  623-625. 

The  principal  m,  full,  i.  656-659. 

Instigator  in,  corresponding  to  accessor]/  before,  full,  i.  685-680. 

Helping  after,  corresponding  to  accessory  after,  full,  i.  705-708 

low,  encouragements  in,  not  punishable,  i.  226. 

right  of  officer  to  arrest  one  who  is  committing,  L  441. 

lowest  degree  of  crime,  i.  599  (1),  602  (3). 

principals  and  accessories  In,  1.  604  (10). 

no  dbtinction  in,  between  principals  of  first  and  second  degree,  i  656  (1). 

in  the  lighter,  persons  far  from  the  act  not  indictable,  i   657 

how  as  to  accessories  in,  i   685-689,  705-708. 

compounding,  is  indictable,  i.  711  (1),  and  is  a,  i  709,  715  a. 

no  misprision  of,  i.  717  (2) ;  misprision  is,  i.  717  (3). 

attempt  to  commit,  whether  punishable,  i  759  (2),  761. 

all  attempts  are,  at  common  law,  i.  759  (2),  772 ,  some  statutory  ones  are 
felony,  i.  772  (4). 

cannot  be  also  felony,  i.  787  (2) 

proof  of  felony  on  indictment  for,  i.  788,  789. 

whether  conviction  of,  on  indictment  for  felony,  i.  804  (2)  et  seq. 

whether  one  charged  with,  has  advantages  at  the  trial,  i  804-807. 

indictment  as  done  **  feloniously,"  effect  of,  i.  810. 

indictment  for,  felony  proved,  i.  812. 

committed  by  means  of  felony,  i.  815. 

how  one  may  resist,  what  right  to  defend  against,  i   850  (1,  2). 
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MISDEMEANOR  —  eonHnued. 

it  is  a,  to  appear  as  ghoet,  i.  873  (3). 

what  the  common-law  punishment  for,  i.  040,  942-045. 

whether  doctrine  of  former  jeopard jf  applies  to,  i.  990  (2»  3),  991. 

no  new  trial  to  State  on  indictment  for,  i.  993. 

how  differs  from  felony,  in  a  case  of  wrong  conviction,  i  1001, 1002. 

new  trial  to  defendants  in,  i.  1002,  1003  (1). 

jeopardy  of,  as  barring  indictment  for  higher  felony,  i  1055  (1). 

whether  assaults  are,  and  how  punished,  ii.  55  (1,  2;. 

barratry  is,  how  punishable,  it.  69;  bribery  is  commonly,  ii  87 

intent  to  commit,  not  adequate  in  burglary,  u.  110  (1) 

common-law  cheat  is,  ii.  105  (2)^  conspiracy  to  commit  either,  or  felony,  is, 
ii.  191  (3),  ordinarily  any  conspiracy  is,  ii  240(1);  counterfeiting  for- 
eign coin  made  current,  whether,  ii.  279 ;  extortion  is,  ii.  405 ,  forcible 
entry  and  detainer  are,  ii  515 

death  from  attempt  to  commit,  manslaughter,  ii.  682. 

casual  death  from,  when  murder  and  when  manslaughter,  ii.  691-693, 
694  (3). 

false  imprisonment  is,  ii.  749,  kidnapping  is,  ii.  755. 

charging  one  with  gross,  libellous,  ii  932  (I) 

libel  IS,  ii.  948  (1),  offences  against  ways  are,  ii.  1284. 
MISDEMEANOR  AND  (OR)  FELONY, 

bow  differ,  same  act  not  both,  i.  787  (2),  804  (2) ,  under  statutes,  i.  789. 

distinction  of,  promotes  certainty,  i.  854. 

whether  nuisance  is,  i.  1078  6  (I),  counterfeiting  coin,  ii  299,  embez- 
zlement, li.  380,  false  pretences,  li  485  (1),  forgery,  ii.  609  (1),  at- 
tempt to  murder,  li  743,  malicious  mischief,  ii  1000,  perjury,  ii  1054, 
prison  breach,  11  1070  (2) ,  rescue,  li  1090,  escape,  ii  1099,1108,1105, 
rape,  ii  1108  (2)-llll,  1134,  riot,  li.  1153  (1);  sodomy,  ii  1196 
MISDIRECTION   AT  TRIAL, 

where  misdemeanor  alleged  as  felony,  i  810. 
MISFEASANCE,  (See  Malfeasanck  —  Non-feasance.) 

not  different  in  principle  from  non-feasance,  i.  217,  420. 

whether  corporation  indictable  for,  i.  420,  422. 
MISLAID  GOODS,  distinguished  from  lost,  larceny  of,  ii.  879  (1). 
MISNAMING   OFFENCE,  does  not  impair  indictment,  i.  595  (2). 
MISPRISION, 

The  offence  of,  full,  i.  716-722. 

what,  and  why  a  crime,  i  267  (3),  276  (2),  276.  609  (9) ;  defined,  i.  624  (2). 

receiving  stolen  goods  anciently  a,  i  567  (1),  699. 

nature  of,  not  accessorial,  i  694  (1|  2). 

how  law  of,  aids  self-defence,  i   851  (2). 
MISPRISION  OF  FELONY,  whether,  by  receiving  stolen  goods,  i.  699. 

United  States  sUtute  against,  i.  722. 

is  misdemeanor,  punishable  separately  from  the  felony,  i.  813. 
MISPRISION  OF  TREASON,  how  committed,  i.  226. 

offence  of,  i  457  (2);  by  receiving  traitor,  i.  703  (2). 

United  States  statute  against,  i.  722. 

is  mi.sdemeanor  puni.«»hable  separately  from  the  treason,  i.  813. 
MISREADING  INSTRUMENT, 

cheating  by,  to  one  executing  it,  ii.  156, 160  (2). 
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MISREADING  INSTRUMENT  —  continued. 

the  same,  as  forgery  or  not,  ii.  590  (2). 
MISSILES  CAST  INTO  STREET,  homicide  from,  i.  314  (4). 
MISSPELLING,  of  sigaatare,  in  forgery,  ii.  593  (4). 
MISTAKE,  (See  Iqnoraxcb.) 

Of  law  or  fact  as  disqualifying  or  not  for  crime^  full,  i.  292-312;  namely, 
ignorance  of  law^  294-300 ;  mistake  offacty  301^10  ;  both  of  law  and /act, 
311,  312. 

preventing  forfeiture  in  rem,  i.  824  (3). 

of  embassador's  official  character,  in  assault,  ii.  51  (2). 

false  swearing  through,  not  peijury,  ii.  1045. 
MISTAKE  OF  FACT,  (See  Ignoranck  — Mistake.) 

circumstances  wherein,  excuses  crime,  i.  303  a,  note,  par  12. 

of  officer  of  steamer  causing  death,  i.  303  a,  note,  par.  13. 

insane  delusion  a  species  of,  i.  303  a,  note  (par.  6, 10, 13,  18),  392. 

making  right  act  appear  wrong,  i.  441 

in  publishing  false  news,  i.  477  (1),  note. 

as  to  ownership  of  property,  i.  576 

effect  of,  in  attempt,  i.  753 ;  in  self-defence,  i.  874  (1). 

servant  taking  thing  through,  in  embezzlement,  ii  353  (2). 

fees  taken  under,  in  extortion,  ii.  400. 

as  to  ownership  in  forcible  detainer,  ii.  502. 

making,  m  forgery,  invalid  instrument  seem  good,  li  541-544. 

agent,  in  forgery,  believing  himself  authorized  through,  u.  579  (2). 

as  to  whether  or  not  goods  are  lost,  li  879  (2). 

violations  of  Sunday  laws  under,  ii  970  (2). 

false  swearing  under,  not  perjury,  ii.  1046  (2). 

rescue  under,  not  punishable,  ii.  1091 
MISTAKE  OF  LAW,  (See  Ionobance  —  Mistake.) 

in  trials  on  issue  of  insanity,  i.  384  and  note. 

in  preventing  inquest,  i.  688  (3)^  in  attempt,  i.  753. 

fees  taken  under,  in  extortion,  ii.  399  a. 

as  excusing  magistrate,  ii.  977. 
MISTAKE  OF  LAW  AND  FACT, 

In  combination,  full,  i.  311,  312. 
MISTAKING  PERSON,  whom  one  wounds,  attempt,  i.  736  (6> 
MITIGATION  AND  AGGRAVATION, 

matter  m,  at  sentence,  i.  601,  948-950. 
MITIGATION  OF  PUNISHMENT,  believed  truth  of  libel  in,  ii.  918  (3). 

perjury  in  testifying  for,  ii.  1024  (5). 
MITTIMUS,  the,  in  law  of  prison  breach,  ii.  1078,  1079. 
MIX  FUNDS,  whether  right  to,  prevents  embezzlement,  ii.  341  (3),  370,  371 
MIXED   QUESTION,  of  ignorance  of  law  and  fact,  i.  311. 
MOB  LAW.  when  a  necessity,  i.  14,  16,  17. 
MOCK  AUCTION,  conspiracy  to  cheat  by,  ii.  206. 
MOCKING-BIRDS,  when  larceny  may  be  of,  ii.  773  (1). 
MODERN  DOCTRINE  OF  INSANITY, 

Explained,  full,  i.  381-396  a. 
MODERN  ENGLISH  ENACTMENTS,  of  embezzlement,  ii.  321-323. 
MODERN  NEEDS, 

of  restraints  by  law,  wider  than  ancient^  i.  532  a. 
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MONET,  (See  CouNTERrEiTiNO  —  Milled  Movet.) 

Tecovering  back,  i.  11;  bet  on  election  forfeited,  i.  821  (2). 

false  pretence  of  baying,  ii.  423,  of  being  ak>out  to  receive,  ii.  425  (2). 

what  IS,  ii.  785  (2)  j  what  for  embezzlement,  ii.  357. 

statutory  larceny  of,  ii.  785  (2). 
MONEY  ON  ANOTHER'S  CHECK, 

drawing  and  misappropriating,  not  larceny,  ii.  823  (2). 
MONEY  IN  CHARITY,  obtaining,  by  false  pretences,  li  487. 
MONEY  COLLECTED, 

attorney  wttbbolding,  from  client,  is  contempt  of  court,  li  255  (1). 

sheriff's  refusal  to  pay  over,  contempt  of  court,  ii.  255  (4). 
MONEY  THROUGH  CONTRACT,  procuring,  in  false  pretences,  ii.  483. 
MONEY  DUE,  forgery  to  get  payment  of,  ii.  598  (2). 
MONEY  OR  GOODS, 

common-law  indictment  for  embezzlement  must  describe  the,  ii.  874. 
MONEY  NOT  MASTER'S, 

whether  defendant  may  show,  in  embezzlement,  ii.  354. 
MONEY  ORDER,  falsely  pretending  to  be  payee  of,  ii.  440  (2). 
MONEY  IN  POSSESSION,  whether  pardon  can  take  away,  i.  010  (1). 
MONKEYS,  no  larceny  of  reclaimed,  ii  773  (2). 
MONOMANIA,  (See  Insanity.) 

how,  in  law  of  insanity,  i.  380  (1). 
MONOPOLIES,  whether  offences  at  common  law,  i.  522  (2),  ii.  230  (1). 
MONSTER.  (See  Wild  Monster.) 

MOUTH,  penetration  of,  not  sodomy,  li.  1194. 
MORAL  INSANITY,  whether,  excuses  in  law,  i  387,  888. 

dipsomania  as,  i  407. 
MORAL  SCIENCE,  affirms  doctrine  of  criminal  intent,  i.  289 
MORAL  SENTIMENT,  affirms  doctrine  of  cnminal  intent,  i.  289. 
MORAL  WRONG, 

death  resulting  from  a,  without  legal,  in  homicide,  ii.  842  (3),  643. 
MORALS,  (See  Public  Morals.) 

rule  of,  not  fully  applies  to  crime,  i.  209,  211  a. 

not  all  wrongs  in,  are  indictable,  i  239,  242. 

rule  of,  as  to  mistake  of  fact,  i.  303  (3). 

distinguished  from  law  as  to  excuse  of  intoxication,  i.  403. 

public  shows  contrary  to  good,  indictable,  i.  504  (1). 

conspiracies  against  good,  i.  592  (2). 

cruelty  to  animal  in  corruption  of  public,  i.  596  (1). 

law  takes  cognizance  of  violations  of,  only  in  part,  i.  600. 

whether  follow  rule  of,  in  false  pretence,  ii.  453. 
MORALS  AND  LAW, 

distinctions  in,  not  always  coincident,  i.  324,  325. 
MORE  THAN  ONE,  conspiracy  requires,  ii.  187-189. 
•*  MORTAL," 

whether  indictment  for  murder  must  charge  wound  as,  i.    115,  note 
par.  3,  4. 
MORTAL  WOUND,  death  from,  and  other  combining  cause,  ii.  639  (1). 
MORTGAGE,  of  land  in  adverse  possession,  ii.  140  (2). 
MORTGAGED  CROP,  infant  cannot  commit  offence  of  selling,  i.  869  (2). 
MORTGAGED  PROPERTY,  selling,  offence  of,  i.  572  a  (2). 
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MORTGAGOR,  forcible  detainer  by,  ii.  503. 

MORTGAGOR  IN  POSSESSION,  whether,  can  commit  arson,  ii.  13  (1). 

MOTHER,  counsellor  of,  who  kills  child  at  birth,  ii.  634. 

MOTIVE,  MOTIVES,  (See  Good  Motives  —  Intent.) 

Extortion  miut  be  from  a  corrupt,  full,  ii.  896-400. 

numerous,  to  one  act,  i.  337. 
MOTIVE  OF  OWNER, 

whether  material  in  forfeiture  in  rem,  i.  825. 
MOTIVE  FOR  PARDON,  should  be  public,  not  private,  i.  942  (1). 
MOUNTEBANK'S   STAGE,  (See  Public  Show.) 

indictable,  i.  504  (1). 
MULATTO,  construction  of  statute  against  cohabiting  with,  i.  659  (1). 
MULTIPLIED  LIBELS, 

how  regarded,  whether  more  ofPences  than  one,  ii.  949  (2). 
MUNICIPAL  BY-LAW,  BY-LAWS, 

whether,  may  create  forfeitures,  i.  832. 

whether  proceeding  on,  bars  future  steps  on  statute,  i.  1029  (3). 

enforcing  Lord's  day  observance,  ii.  952  (1). 
MUNICIPAL  CORPORATION,  (See  Corporation.) 

refusing  office  in,  indictable,  i.  246  (1). 

abatement  of  nuisance  by,  i.  1081  (1),  note. 

punishable  for  not  abating  nuisance,  i.  1082. 

by-laws  of,  against  bawdy-houses,  i.  1089. 
MUNICIPAL  ELECTIONS,  (See  Election.) 

offences  against,  i.  471  and  note. 
MUNICIPAL  LAW,  (See  Law.) 

nature  and  sources  of,  i.  3. 
MUNICIPAL  ORDINANCE,  (See  Bt-lawb  and  Statutes.) 

whether  suit  on,  civil  or  criminal,  i.  32. 
MUNICIPALITY,  conspiracy  to  defraud  a,  ii.  209  (4). 
MUNIMENTS  OF  TITLE,  whether  larceny  of,  ii.  770,  783. 

purloining,  misdemeanor,  not  larceny,  ii.  984  (4). 
MURDER,  (See  Duelling  —  Indictable  as  Felonies  —  Homicide 

—  Malice  Aforethought  —  Manslaughter.) 

in  one  country,  by  person  in  another,  i.  110. 

in  foreign  country,  i.  121 ;  foreign  authority  in  excuse  for,  i.  132,  note, 
134;  of  alien  enemy,  i.  134. 

killing  innocent  person  supposed  to  be  committing,  i.  303  a,  note,  par.  4. 

whether  killing  to  prevent  starving  to  death  is,  i.  348  a. 

whether  marital  coercion  excuses,  i.  358  (2),  361  (2). 

husband's  coercion  to,  i.  358  (2),  361  (2). 

very  young  children  executed  for,  i.  371,  372. 

Freeman's  trial  and  unjust  conviction  for,  i.  376  (4),  note. 

**  malice  aforethought ''  as  distinguishing,  fi-om  manslaughter,  i.  429  (2). 

what  act  with  intent  to,  not  indictable,  i.  435  (3). 

technical  distinctions  as  to  premeditation,  malice,  &c.,  i.  600. 

by  one  in  a  forcible  detainer,  all  guilty,  i.  633  a  (4). 

by  one  armed  to  beat  a  man,  all  guilty,  i.  633  a  (5). 

to  drive  a  man  from  his  premises,  i.  633  a  (6). 

distinguished  from  petit  treason,  accessory,  i.  666  (3). 

it  is  not,  but  misprision,  to  stand  by  and  see  a  murder,  i.  718. 
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MURDER «-  continued, 

in  attempt  to,  must  be  with  intent  to  take  life,  i.  730. 

act  of,  whether  can  be  also  assault,  i.  788  (1),  789. 

proved^  conviction  for  manslaughter,  i.  792. 

on  indictment  for,  conviction  may  be  manslaughter,  i.  795;  except,  i.  811. 

by  killing  an  aggressor  needlessly,  i.  843  (2). 

when,  or  not,  after  retreating  to  wall,  i.  871. 

by  killing  in  return  for  provoking  language,  i.  873  (2). 

what,  and  not  manslaughter,  in  parental  correction,  i.  882  (2),  note. 

assault  commonly  an  element  in,  ii.  56. 

killing  in  duel  is,  ii.  311  (1). 

old  obsolete  law  of,  ii.  623;    transmutation  to  the   modem  law  of, 

il  624-628. 
defined,  and  doctrine  epitomized,  ii.  732-735. 
MURDER  AND  ARSON,  (See  Arson.) 

committed  in  one  transaction,  i.  781  (2). 
MURDER  OF  CHILD,  one  who  counsels  the,  before  birth,  i.  676  (1). 
MURDER  IN  FIRST  DEGREE,         (See  First  Degree  ~ Homicide.) 
What,  and  what  in  second  degree,  full,  ii.  723-730. 
intoxication  in  cases  of,  i.  409,  410. 
ultra  vires  to  corporation,  i.  418. 
how  indictment  for,  i.  797. 
MURDER  AND  MANSLAUGHTER, 

History  of  the  division  of  felonious  homicides  into,  full,  ii.  623-628. 
The  distinctions  between,  full,  ii.  672-722;  namely,  the  criterion  and  how 
applied,  672-674;  the  distinguishing  intent,  675-678;  the  ac'  viewed  apart 
from  real  intent,  679-693;   act  and  intent  in  combination,  694-696;   act 
viewed  in  connection  with  victim* s  conduct  as  exciting  passions,  ffc,  697-718 
(as  to  adequacy  of  cause  of  excitement,  701-713;  killing  of  malice  inde- 
pendent  of  passion,  714-718);  act  viewed  in  connection  with  conduct  of 
third  persons,  719;  the  distinction  under  statutes,  720-722. 
in  general,  of  division  of  homicides  into,  i.  600  (2). 
distinguished,  in  assault  to  kill,  i.  736  (4) ;  in  death  from  chastisement, 
ii.  663  (2). 
MURDER  IN   SECOND  DEGREE,  (Slee  Homicide.) 

What,  and  what  in  first  degree,  full,  ii.  723-730. 
may  have  accessory  before  fact,  i.  678  (4). 
when,  by  killing  person  not  meant,  ii.  719  (3). 
MUSTERING  SOLDIERS,  to  disturbance  of  court,  a  contempt,  ii.  252  (8). 
MUTE.  (See  Standing  Mute.) 

MUTUAL  ASSISTANCE,  in  defence  of  person  and  property,  i.  877. 
MUTUAL  COMBAT  OR  QUARREL, 
when  **  retreat  to  wall  '*  in,  i.  870,  871. 
killing  in,  manslaughter  or  murder,  ii.  701  (2)-708. 
MUTUAL  WRONG,  party  in,  cannot  sue,  i.  11. 
doctrine  of,  in  false  pretences,  ii.  468,  469. 

NAKED  TO  THE  WAIST, 

whether  indictable  for  a  woman  to  go,  in  street,  1. 1132. 
NAME,  (See  Fictitious  —  One  —  Own  —  Samk.) 

adding,  to  valid  check,  forgery,  ii.  676  (5). 
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NAME  —  continued,  \ 

writiDg  another's,  at  hia  leqaest,  not  forgery,  ii.  601  (1).  j 

NAME   OF  CRIME, 

crimes  commonly  but  not  necessarily  have  a,  L  599  (2).  ' 

not  essential  to  crime,  i.  736  (3),  776.  ; 

one  in  attempt  need  not  know,  i.  736  (8).  ' 

NAME  INCOMPLETELY  WRITTEN,  in  Ubel,  effect  of,  ii.  925  (3). 
NAME  OF  SAME  OFFENCE, 

in  two  indictments,  may  differ,  i.  1050  (2),  1051. 
NAME  OF  WITNESS, 

his  false  testimony  as  to,  whether  perjury,  ii.  1038  (2). 
NAME  OF  WRITING,  immaterial  in  forgery,  u.  528. 
NAMES  OF  WITNESSES, 

waiver  of  the  right  to  hare  the,  i.  997  (3),  note. 
NATION,  (See  Country.) 

United  States  as  a,  f  uU,  i.  182-188  a. 

how  United  States  became  a,  i.  190. 
NATIONAL  BANK,  embezzlement  by  officer  of,  ii.  382. 
NATIONAL  CEMETERY,  jurisdiction  over,  i.  159,  note. 
NATIONAL  COMMON  LAW,  (See  Common  Law.) 

Wliether  we  have  a,  full,  i.  189-203;  namely,  in  genetaly  19&-197;  ^Mtiallif 
of  criminal  law,  198-208. 
NATIONAL  POWER, 

whether  States  may  do  what  is  within,  Congress  not  forbidding,  L.  172. 
NATURAL  CONSEQUENCES, 

presumption  that  one  intends  the,  in  setting  fire,  ii.  IS. 
NATURAL  JUSTICE.  (See  Divine  and  Human  Laws.) 

NATURAL  REASON,  in,  criminal  intent  alone  is  crime^  i.  740. 
NATURAL  TENDENCY, 

whether  doctrine  of,  modifies  that  of  unintended  result,  i.  336:. 
NATURALIZATION, 

what  false  swearing  by  applicant  for,  not  perjury,  ii.  1019  (4)^  liOSB  (3). 
NATURE,  (See  Reliqious  Nature.) 

law  of,  in  courts,  i.  17 ;  authoritative  in  municipal  law,  L  274  (1). 
NATURE  OF   ACT,  (See  Act.) 

In  crimen  in  general,  full,  i.  480-442. 
NATURE  OF  CRIME,  required  magnitude  of  act  varies  witb  the,  i.  430. 

for  which  the  imprisonment  in  prison  breach,  ii.  1079. 
NATURE  INJURIOUS,  whether  criminal  act  must  be  of  a,  i.  484. 
NATURE  OF  MATERIAUTY,  the,  in  perjury,  U.  1032  et  seq. 
NAVIGABLE  RIVERS,  (See  Riveb  —  Obstructing  —  Pubuo  Wat 

—Wat.) 

obstruction  of,  and  injuries  to,  indictable,  i.  581  (2). 

are  highways,  ii.  1271  (1). 
NAVIGABLE  WATERS,  (S«  Wat.) 

our  admiralty  and  maritime  jurisdiction  covers  all  internal,  i.  17d-17G. 

what  an  obstruction  of,  ii.  127S  (1). 
NAVIGATION,  mutual  rights  of,  by  treaties,  i.  108. 

Congress  to  regulate,  i.  173-176. 

unskilful  or  careless,  causing  death,  ii.  667  (1),  669  (2). 
NAVY,  foreign,  in  our  waters,  i.  180. 
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NEAR  OR  REMOTE, 

cause  of  death,  as  to  murder  or  manslaughter,  ii.  687  (1). 
NEARNESS  OF  ACT,  (See  Magnitudb  — Proximity.) 

To  substantive  offence  in  attempt^  full,  i.  759-764. 
NECESSARIES, 

death  from  withholding,  whether  murder  or  manslaughter,  ii.  686,  687  (S). 
NECESSITY,  (See  Impossibilitiks  —  Unavoidable.) 

law  is  a,  i.  5,  7. 

what,  takes  away  criminal  quality  from  act,  i.  53,  54,  316-355. 

justifying  martial  law,  i.  54. 

compels  rule  that  ignorance  of  law  does  not  excuse,  i.  294  (1,  2). 

is  supreme  law,  excuses  every  act  it  compels,  i.  346. 

varying  with  circumstances,  i.  350-355. 

impossible  to  break  law  of,  i.  383  h, 

preventing  forfeiture  in  rem,  i.  824  (3). 

as  supreme  law,  right  of  defence  comes  from,  i.  812,  844. 

no  defence  of  property  beyond,  i.  861. 

one  cannot  plead  a,  which  he  brings  on  himself,  i.  869  (3),  870. 

appearing  real,  not  so  in  fact,  i.  874  (1). 

as  the  ground  for  discharging  non-agreeing  jury,  i.  1035. 

what  is  created  by,  not  a  nuisance,  i.  1081  (2),  note. 

meaning  of  word,  in  Sunday  statute,  ii.  9i)9  (2). 

such  as  fire  or  lightning,  excuses  prison  breach,  ii.  1083. 
NECESSITY  AND  CHARITY, 

What  are  works  of,  within  Sunday  statute,  full,  ii.  059,  960. 
NECESSITY  AND   COMPULSION, 

As  excusing  crime,  full,  i.  346-355. 
NEEDLESS  DAMAGE,  must  not  abate  nuisance  by,  i.  828,  1081  (2). 
NEGATIVE  TESTIMONY,  false,  whether  perjury,  ii.  1042  (1). 
NEGLECT,  NEGLECTS,  (See  Accident  —  Carelessness  —  Con- 

tributory Negligence  —  Criminal  Neglect  —  OiiisaiOK.) 

Resulting  in  death,  when  felonious,  full,  ii.  659-662  a. 

may  create  criminal  liability,  i.  314,  433. 

wife  not  answerable  for,  of  husband,  i.  364  (3). 

corporation  indictable  for  its,  i.  419  (3). 

whether,  a  criminal  act,  i.  433  (1). 

corrupt,  of  official  duties,  i.  468  a. 

of  dependent  person,  indictable,  i.  557. 

misprision  is  a,  to  prevent  crime  or  to  prosecute  it,  i.  717  (1),  718-721; 
how  great  the,  i.  721;  whether,  is  assault,  ii.  29. 

death  caused  by,  is  felonious  homicide,  ii.  635  (2),  667  (1),  669. 
NEGLECT  TO  CONTRACT,  homicide  caused  by,  ii.  668  (2). 
NEGLECT  OF  DUTY,  what,  is  indictable,  i.  237-242. 

nuisance  from,  i.  316  (1). 
NEGLECT  WITHOUT  DUTY,  not  felonious  in  homicide,  ii.  642  (4),  643. 
NEGLECT  TO  LEARN,  as  branch  of  evil  intent,  i.  324. 
NEGLECT  TO  PAY  OVER,  in  evidence  of  embezzlement,  ii.  376  (2). 
NEGLECT  TO  PROSECUTE,  (See  Prosecute.) 

when  and  why  criminal,  i.  267  (3,  4),  275  (2). 

how  civil  defendant  mav  avail  of,  i.  269. 

eSect  of,  on  civil  suit,  with  us,  i.  270-278. 
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NEGLECT  TO  REPAIR  WAY,  indictable,  ii.  1281  (4). 
NEGLECT   SELF,  what  right  to,  i.  513  (1). 
NEGLECT  OF  WOUNDED  PERSON, 

contributing  with  wound  to  his  death,  ii.  638  (1). 
NEGLIGENCE,  one's,  not  justifies  another's  wrong,  i.  257  (1). 

in  believing  rumor,  i.  319. 

necessity  created  by,  not  an  excuse,  i.  352  (1). 
NEGLIGENCE  AND  CARELESSNESS, 

As  elements  in' evil  intent^  full,  i.  313-322. 
NEGLIGENT  ESCAPE,  (See  Escape.) 

suffered  by  deputy,  sheriff's  liability  for,  i.  218. 

is  criminal,  i.  316  (2) ;  punishment  of,  ii.  1100. 
NEGLIGENT  AND  VOLUNTARY  ESCAPE, 

distinguished,  ii.  1095-1097. 
NEGRO,  NEGROES,  (See  Emancipation  —  Free  Negroes  — 

Guaranty.) 

power  of  States  over  suffrage  by,  i.  169-171. 

former  statute  against  taking,  in  steamboat  without  free  papers,  i.  307  (1). 

construction  of  statute  agaiust  cohabiting  with,  i.  659  (1). 
NEGROPHOBIA,  as  public  insanity,  i.  376  (4),  note,  par.  13. 
NEIGHBOR'S  HOUSE,  one  burning,  in  burning  own,  ii,  15  (1),  16. 
NEIGHBORS,  may  assemble  and  defend  house,  i.  877  (3). 
NEUTRAL'S  SHARE,  in  belligerent  ship,  forfeited,  i.  826  (2). 
NEUTRALITY,  NEUTRALITY  LAWS,  violations  of,  i.  482. 
NEW,  (See  Overlooking  ) 

a  thing  unthought  of  in  the  law  is  not  necessarily,  i.  261  (2),  note. 
NEW  CASES,  how  decide,  i.  18,  19. 
NEW  INN, 

whether  setting  up,  to  compete  with  old,  indictable,  i.  532  (1),  note. 
NEW  JERSEY,  no  jurisdiction  over  Hudson  River,  i.  150. 
NEW  OFFENCE,  creation  of,  by  statute,  i.  225. 

NEW  TRIAL,  (See  Acquittal — Conviction  —  Former  Jeopardy 

—  Rehearing  —  Verdict.) 

Whether  and  howy  on  application  of  defendant,  full,  i.  1001-1007. 

when  not  grantable  to  State,  i.  992  (2),  993. 

to  State  after  acquittal  through  fraud,  i.  1009  (1). 

defect  in  jury  adequate  to  authorize,  ground  for  discharge,  i.  1039. 
NEW  YORK,  owns  exclusively  Hudson  River,  i  150. 
NEW  YORK  HARBOR,  local  jurisdiction  over,  i.  148. 
NEW  YORK   STATUTE,  creating  degrees  in  murder,  ii.  724  (3). 
NEWLY  DISCOVERED  EVIDENCE, 

whether  pardon  because  of,  i.  923  (2),  924  (1). 
NEWS.  (See  False  News.) 

NEWSPAPER,  publisher's  liabiUty  for  libel  in,  i.  219  (2),  221. 
NICE  DISTINCTIONS, 

whether  should  be  approved,  or  not,  in  criminal  law,  ii.  481  (3). 
NIGHT,  (See  Day— Daytime.) 

burglary  roust  be  in,  meaning,  ii.  101. 
NIGHT  OR  DAY,  larceny  may  be  in  either,  ii.  804  (2). 
NIGHT-WALKING,  (See  Common  Night-walking.) 

NINE  PARISHES,  way  for  only,  not  indictable  to  obstruct,  i.  245  (2),  note. 

861 


NOT  INDEX  OP  SUBJECTS. 

NO  FRAUD  POSSIBLE,  effect  of,  in  forgery,  ii.  5&9,  600. 
NO  OFFICE,  where,  can  be  no  officer  de  facto,  i.  464  a. 
NO  SECOND  PROSECUTION.  (See  Former  Jbopabdt.) 

NOISE,  NOISES,  (See  Loud  Noises  —  Nuisance.) 

disquieting  neighborhood  by,  indictable,  i.  531  (2). 

breaking  dwelling-house  and,  whereby  a  woman  miscarries,  i.  637. 

assault  on  sick  person  by,  i.  549 

element  in  offensive  trade,  L  1138  (3). 

meeting  disturbed  by,  ii.  309  (3). 
NOLLE  PROSEQUI,  (See  Indictment  —  Former  Jeopardy  — 

Quashing.) 

of  matter  not  responded  to  by  verdict,  L  1006. 

before  petit  jury  sworn,  i.  1014  (4). 

afterward,  i.  1016. 

after  verdict,  i  1017  (1),  1021  (4). 

after  submitted  to  jury,  i.  1017  (2). 
NOLO  CONTENDERE,  on  plea  of,  denying  guilt  at  sentence,  L  948  (3). 
NON-CAPITAL  OFFENCE, 

when  misdemeanor,  not  felony,  i.  617  (2),  617  a. 
NON  COMPOS  MENTIS,  meaning  of,  i.  375  (2),  note. 
NON-CONFORMITY,  not  offence  with  us,  i.  496  (3). 
NON-CONSENTING  THIEF, 

receiving  from,  not  within  statute,  ii.  1140  (6). 
NON-EXISTING  BANK,  forgeries  on,  ii.  561. 
NOX-EXI STING  CORPORATION,  forgery  on,  ii.  543  (3). 
NON-FEASANCE,  (See  Corporation  —  Malfeasance — Misfka- 

SANCE.) 

same  in  principle  as  misfeasance,  i.  420. 

corporation  indictable  for,  i.  421. 

death  from  mere,  in  homicide,  ii.  667  (2). 
NON-FEASANCE  IN  OFFICE,  by  officer  de  facto,  i  464  (4). 
NON-INDICTABLE  SORT,  conspiracy  to  do  thing  of  the,  ii.  215  (2)-218. 
NON-INDICTABLE  WRONG,  conspiracy  to  commit,  ii.  181,  198  (2). 
NONJUDICIAL  OFFICER,  contempts  against,  u.  248. 
NON-REPAIR,  of  several  streets,  jeopardy  as  to  one,  i.  1061  (2). 
NON-REPAIR  OF  ONE  STREET, 

on  chan^  of,  proof  covering  several,  i.  792. 
NON-REPAIR  OF  WAY,  (See  Way.) 

Who  answerable  far,  full,  ii.  1281-1283. 
NON-RETURN  OF  PRECEPT,  officer  indictoble  for,  ii.  978  (4). 
NORTHERN   LAKES,  (See  Lakes.) 

how  far  we  have  jurisdiction  over  our,  i.  108. 
NOSE.  (See  Slitting.) 

NOT  FAVORED. 

distinction  between  accessory  before  and  principal,  i.  674  (I). 
NOT  GUILTY,  how  new  trial  on  verdict  of,  or  in  part,  i.  1004-1007. 
NOT  MEANT,  homicide  of  person,  i.  328. 
NOT  THOUGHT-OF.  (See  New.) 

NOTARY  PUBLIC,  contempts  against,  ii.  248  (2),  note. 
NOTE.  (See  Bank-note  —  Promissory  Note.) 

NOTE  WITHOUT  INDORSEMENT,  forgeiy,  ii.  603  (4). 
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NOTICE  OF  OFFICIAL  CHARACTER, 

whether,  in  sappressing  distarbances,  ii.  654. 
NOXIOUS  TRADES,      (See  Offensive  Trades  —  Nuisance  —  Trade.) 

iDJarioas  to  health,  indictable,  i.  491  (4),  492,  note,  531  (2),  1138  (3)  et  seq. 
NUISANCE,  (See  Barratry  —  Civil  Suit  —  Noise  —  Private  — 

Tippling-shop  —  Way,  &c.) 

The  law  of,  full,  i.  (c.  64-74)  1071-1151  ;  namely,  general  doctrine^  1071- 
1082  ;  bawdy-house,  1082  a-1096  ;  combustible  articles,  1097-1100;  com- 
mon scold,  1101*1105  ;  disorderly  house,  1105  a-1121  ;  eavesdropping, 
1122-1124;  exposure  of  person,  1125-1134;  gaming-house,  1135-1137  ; 
offensive  trades,  1138-1144;  public  shows,  1145-1149;  wooden  and  other 
objectionable  buildings,  1150,  1151. 

And  other  like  injuries,  conspiracies  to  commit^  fall,  ii.  227-229. 

The,  of  repetitions  of  Sabbath-breaking,  full,  ii.  965,  967. 

inheriting,  not  punishable,  i.  204  (5). 

special  rule  for  criminal  responsibility  in,  i.  221. 

too  small  for  law  to  render  it  indictable,  i.  227. 

criminal  and  actionable,  distinguished,  i.  236. 

allegation  of  '*  to  common  nuisance,'*  i.  243  (2). 

how  many  must  be  injured,  i.  244  (1). 

pursued  both  civilly  and  criminally,  i.  265  (1). 

created  by  neglect,  punishable,  i.  316  (1),  433  (1). 

master's  liability  for,  by  servant,  i.  316  (3). 

in  obstructing  river,  road,  or  wharf,  to  its  benefit,  i.  341. 

corporation  competent  to  commit,  i.  419  (2),  422  (2). 

indictable  to  continue,  i.  433  (2). 

filthy  house  as  a,  i.  490  (2). 

other  forms  of,  injurious  to  health,  i.  490,  491. 

carrying  on  noxious  trade,  i.  491,  531  (2),  1138-1144. 

the  various  forms  of  bawdry  as,  i.  501  (2). 

ale-houses  and  liquor-selling  places,  when,  i.  505  (2). 

various  forms  of,  as  distarbances  to  public  convenience  and  safety,  1.  531. 

conspiracy  to  create  public,  i.  592  (2). 

cruelty  to  animals  as  public,  i.  597,  597  a. 

destruction  of  property  by  abating,  i.  821  (2). 

not  abate  a  mere  threatened,  i.  823  (2). 

may  be  abated  though  pardoned,  abatement  not  punishment,  i.  829* 

spring-guns  indictable  as,  i.  855,  856. 

a  terror-creating  burning  as,  ii.  21  (2). 

blasphemy  and  profaneness  as,  ii.  74  (3),  79. 

in  supplying  city  with  bad  water,  ii.  65  (1),  note. 

obstruction  of  way  is,  ii.  1264  (2). 
NUISANCE  AS   ABATABLE, 

General  doctrine  of,  full,  i.  1079-1082. 
NUISANCE  AS  INDICTABLE, 

General  doctrine  of,  f uU,  i.  1072-1078  b. 
NUISANCE  TO  WAY, 

abatement  of,  ii.  1286  (1,  8),  1286  ;  punishment  of,  ii.  1285, 1286. 
NULLIFY  STATUTE,  interpretotion  may  not,  ii.  427. 
NUMBERS,  (See  How  Many  Persons.) 

display  of,  as  element  in  crime,  i.  538  (1). 
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l^UMBERS  —  continued. 

to  what,  exposure  of  person,  i.  1127. 

power  of,  for  mischief,  element  in  conspiracy,  ii.  181  (2);  how  many, 
ii.  187-189. 

conspiracy  to  defraud,  ii.  209,  210. 

how  many  false  pretences,  ii.  418. 

what  number  of  persons  in  riot,  ii.  1180. 
NUMBERS  CONGREGATED,  a  substitute  for  force,  ii  180  (8). 
NURSE,  killing  patient  by  too  much  laudanum,  ii.  664  (2). 


OATH,  OATHS.         (See  Coupellbd  —  Corporal  —  False  —  Solemk.) 

before  one  mistakenly  believed  authorized,  is  attempt,  ii.  1055  (3). 
OATH  OF  OFFICE,  no  perjury  on  an,  ii.  1026  (2). 
OATH  IN  PERJURY, 

The^  and  before  what  officer  or  tribunal,  full,  ii.  1017-1029. 
**  OBLIGATION,"  what  is,  in  statutory  forgery,  ii.  566. 
OBLITERATING  PART  OF  INSTRUMENT,  whether  forgeiy,  ii.  578(2). 
OBLOQUY, 

fear  of,  not  justifies  counsel  in  withholding  defence,  i.  376  (4),  note, 
par.  12. 
OBSCENE  BOOK,  punishable  as  libel,  ii.  943  (3). 
OBSCENE  LIBEL  OR  LIBELS,  (See  Libel  —  Public  Shows.) 

having,  procuring,  i.  204  (2). 

publishing,  from  good  motives^  i.  309  (2). 

indictable,  i.  500  (2);  why,  i.  591  (4),  ii.  910;  attempt  to  publish,  i. 
761  (3) ;  how  far,  must  be  public,  i.  1129. 

law  of,  ii.  943 ;  circulation  by  mail,  ii.  944. 
OBSCENE  PICTURES,  indictable,  i.  500  (2),  1146  (2). 

procuring,  with  intent  to  publish,  i.  761  (3). 

whether  exhibition  of,  must  be  public,  1.  1129. 

private  exhibition  of,  is  publishing,  ii.  927  (2). 

punishable  as  libel,  ii.  943  (3). 
OBSCENE  WORDS,  (See  Nuisance  —  Obscene  Libel.) 

public,  indictable,  i.  500  (2) ;  a  species  of  oral  slander,  ii.  946  (2). 
OBSCENITY.  (See  Open  Obscenity.) 

OBSCURE  LANGUAGE,  in  libel,  how  interpret,  ii.  924  (2),  925. 
OBSTRUCTING  ARREST,  indictable,  i.  465  (2,  3). 
OBSTRUCTING  CARS,  conviction  of,  not  disqualifies  witness,  i.  974. 
OBSTRUCTING  JUSTICE,  (See  Justice  —  Perjury  —  Resisting 

Officer  —  Witness.) 

forms  of,  numerous,  i.  468  (1);  contempt  of  court  b,  ii.  242  a  (2,  3). 
OBSTRUCTING  JUSTICE  AND  GOVERNMENT, 

The  offence  of,  full,  ii.  1009-1013. 
OBSTRUCTING  OFFICER,  surplus  motive  in  offence  of,  i.  340  (8). 

in  official  duties,  indictable,  i.  405-468. 
OBSTRUCTING  PRIVATE  SUIT,  indictable,  i.  467  (1). 
OBSTRUCTING  PROCESS;  (See  Resisting  Officer.) 

OBSTRUCTING  RIVER,  (See  Navigable  Rivers  — Ndisanci  — 

Way.) 

nuisance  of,  by  servant,  i.  1075. 
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OBSTRUCTING  WAY,  ijvithout  actual  damage,  i.  244  (3). 

whether  corporation  indictable  for,  i.  420  (2),  421  (2). 

what,  assault  or  not,  ii.  27. 
OBSTRUCTION  TO  COURT,  power  of  judge  to  remove,  ii.  261. 
OBSTRUCTION  OF  JUSTICE,  by  aiding  felon  after  fact,  i.  692  (2). 
OBSTRUCTION  OF  WAY, 

By  what  act,  full,  ii.  1272-1279. 

accidental,  not  indictable,  but  abatable,  i.  829  (2). 
"  OBTAIN,"  meaning  of,  in  false-pretence  statute,  ii.  477. 
OBTAINED  BY  WRONG,  (See  Unduly.) 

whether  embezzlement  of  things,  ii.  359  a. 

may  be  larceny  of  things,  ii.  781 ;  or  malicious  mischief,  ii.  989. 
OCCULT  INEFFICACY,  of  means,  not  nullifies  attempt,  i.  738. 
OCCUPANCY  OF  HOUSE, 

The,  in  arson,  full,  ii.  12,  13. 
OCEAN,        (See  High  Seas  —  Maritime  Jurisdiction  —  Piract—  Sea.) 

Our  national  boundaries  and  jurisdiction  on  the,  full,  i.  103-106. 

crimes  on,  i.  112,  117,  118;  blow  on,  death  on  land,  i.  112  (3)-116. 

goods  stolen  on,  and  carried  to  land,  i.  141. 

how  offences  on,  prosecuted  and  punished,  i.  176. 
OFFENCE,  OFFENCES,  (See  Crime  —  Former  Jeopardy  —  Full 

Crime — Indictable — Penalty —  Pardon  —  Separations  —  Small 
Things  —  Specific  Offences  —  Substantive  Felony.) 

The  merger  of,  full,  i.  786-790,  804-815. 

Subsequent  to  first,  punished  more  heavily,  full,  i.  959-965. 

To  what,  doctrine  of  former  jeopardy  applies,  full,  i.  990,  991. 

House  wherein,  are  habitually  committed,  full,  i.  1119-1121. 

no  pardon  of,  before  committed,  i.  903  (1),  904. 

how  judgment  for  two  or  more,  1.  953. 

killing  in  commission  of,  when  felonious,  li.  658. 
OFFENCE  COMPLETED.  (See  Completed.) 

OFFENCE  AGAINST  NATURE, 

sodomy  is  —  defined  and  how  punished,  i.  503  (1). 
OFFENCE  REPEATED, 

punishing  more  heavily,  not  ex  post  facto,  i.  283. 
OFFENCES  COMMON,  places  where,  committed,  i.  505  (2). 
OFFENCES  AGAINST   GOVERNMENT,  (See  Justice  and 

Government.) 

Menacing  government,  full,  i.  456,  457;  incidental,  full,  i.  472-479. 
OFFENCES  IN  ONE  ANOTHER,  (See  Attempt  —  Crime — 

Former  Jeopardy  —  Merger.) 

doctrine  of,  i.  774-785  a,  791-815  a;  as  to  homicides,  &c  ,  i.  779;  crimes 
less  than  felony,  i.  793;  allegation  and  proofs,  i.  794-798;  jurisdiction, 
i.  811. 

assault  and  other  wrongs  mingling,  ii.   56;   cheats  and  other  wrongs, 
ii.  165,  166;  larceny  and  embezzlement,  ii.  828,  329,  365-^67 a;  how 
in  larceny,  ii.  888,  889. 
OFFENCES  THE  SAME, 

Rules  to  determine  when,  in  former  jeopardy,  full,  i.  1048-1069. 
OFFENDED  COURT,  the,  alone  punish  for  contempt,  ii.  268  (3,  4). 
OFFENDING  THING,  doctrine  of,  i.  816,  819,  823  (1). 
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OFFENSIVE,  reodering  the  air,  indictable,  i.  531  (2). 

OFFENSIVE  TRADES,  (See  Noxious— Nuisance  — Tradb.) 

The  nuisance  of,  full,  i.  531  (2),  1138-1144. 
OFFER  OF  MONEY,  robbery  notwithstanding,  when,  ii.  1163  (2). 
OFFERING,  a  forgery  not  accepted,  is  uttering,  ii.  605  (2),  607  (2). 
OFFERING  BRIBE,  (See  Bribeky.) 

offence  of,  ii.  88  (2). 
OFFERING  GIFTS.  (See  Attempt  —  Bribery.) 

OFFICE,  (See  Bribery  —  Malfeasance  —  No  Office  —  Non-fea- 

sance —  Officer  —  Resignation  of.) 

Crimes  relating  to,  fall,  i.  458-471. 

how  far  public  to  render  refusal  of,  indictable,  i.  246  (1). 

usurping,  i.  468  (6),  note;  taking  or  giving  reward  for,  i.  471. 

punishment  by  foiieiture  of,  i.  944  (2) ;  on  attainder,  i.  971  (2). 

buying  and  selling,  ii.  85  (1),  note,  par.  8. 

bribery  of  persons  appointing  to,  ii.  86  (3). 

conspiracy  to  obtain  money  by  procuring,  ii.  222. 

statutes  disqualifying  duellist  for,  ii.  817. 

removal  from,  in  punishment  for  extortion,  ii.  405. 
OFFICE  IN  ILLEGAL  COMPANY, 

conspiracy  to  deprive  one  of,  ii.  214  (3). 
OFFICER,  OFFICERS,  (See  Arrest  —  Bribery  —  Clerk  of  Court 

—  Constable  —  Coroner —  Extortion  —  False  Personating  — 
Fraud  By  —  Judicial  — -  Justice  of  Peace  —  Magistrate  —  Mal- 
feasance  —  Non-feasance  —  Obstructing  —  Other  —  Personat- 
ing —  Prison  Breach  —  Proper  —  Public  —  Resisting —  Sheriff 

—  Street- WALKER,  &c.) 

Crimes  by  and  against,  full,  i.  458-471. 

Extortion  is  only  by  an,  full,  ii.  392. 

duty  of,  to  administer  the  laws  justly,  i.  28. 

of  State  and  United  States,  forbidding  each  to  seiro  other,  i.  180. 

indictable  for  what  escape,  i.  218,  316  (2),  321  (2);  breach  of  duty, 

i.  240  (3). 
not  corruption  where,  mistakes  law,  i.  299. 
arresting  one  untruly  supposed  drunk,  i.  308  a,  note,  par.  5. 
how  indictment  for  assault  on,  i.  334  (4). 
resisting,  in  ignorance  of  no  warrant,  i.  440  (3). 
doing  right  act,  yet  appearing  wrong,  i.  441. 
killing  one  who  is  resisting  arrest,  L  441. 
indictable  for  what  breaches  of  duty,  i.  459*464. 
de  jure  and  de  facto,  distinction  of,  on  what  principles,  i.  464. 
personating,  i.  468  (6),  587  (2) ;  preventing  attendance  of,  i.  468  (2) ; 

refusing  to  assist  an,  i.  469;  slandering,  assaulting,  &c.,  an,  i.  470 
of  foreign  government,  libelling,  i.  484  (2). 
using  official  position  to  extort  money,  i.  587  (1). 
resisting  unlawful  arrest  by,  i.  868  (2). 
assaults  on,  ii.  49-51;    contempts  against,   ii.  247,  248;  contempts  by, 

ii.  254,  255. 
word,  in  embezzlement  statutes,  ii.  349  (10). 
demanding  fees  in  advance,  &c.,  extortion,  ii.  394-400;  too  large  a  fee, 

ii.  399 ;  fee  under  mistake,  ii.  «^99  a,  400. 
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OFFICER,  OFYICEBS-^  continued. 

marder  by,  beheading  convict  instead  of  hanging  him,  ii.  631  (2). 

taking  life  in  official  obedience  to  law,  ii.  644. 

killing,  in  suppressing  breach  of  peace,  ii.  653,  654. 

distinguished  from  candidate  for  office,  as  to  libel  on,  ii.  937  (5),  note. 

who  is,  whom  it  is  indictable  to  resist,  ii.  1010  (3). 
OFFICER  ARRESTING,  killing  an,  ii.  652. 
OFFICER  OF  CORPORATION, 

whether,  servant  for  embezzlement,  ii.  334,  336. 
OFFICER  DE  FACTO,  (See  Color  of  Office.) 

doctrines  as  to,  i.  464,  464  a,  468  a  (2);  may  commit  extortion,  ii.  392(3). 
OFFICER  DE  JURE,  doctrines  as  to,  i.  464,  464  a. 
OFFICER  OR  TRIBUNAL  IN  PERJURY, 

Be/ore  what,  and  the  oath,  full,  ii.  1017-1029. 
OFFICERS  OF  COURT, 

Contempts  by,  not  in  it$  presence^  full,  ii.  254,  256. 
OFFICIAL  ACTS  AND  DUTIES, 

Crimes  relating  to,  full,  i.  458-471. 
OFFICIAL  CERTIFICATE,  forgery  may  be  of  an,  ii.  680  (1). 
OFFICIAL  CHARACTER, 

whether  give  notice  of,  in  suppressing  disturbances,  ii.  654. 
OFFICIAL  CORRUPTION,  not,  where  mistake  of  law,  i.  299. 

conspiracy  to  charge  one  with,  ii.  215  (1). 
OFFICIAL  DUTY  OR  DUTIES, 

what  breaches  of,  indictable,  i.  459-464,  468  a, 

assaults  on  officers  performing,  i.  470  (2). 
OFFICIAL  MISCONDUCT.  (See  Malfeasance  —  Non-feasance 

— _  Officer  &c.^ 
OFFICIAL  NEGLECTS,  indictable,  i.  468  a. 
OFFICIAL  PERSON  OR  PERSONS,  drunkenness  by,  i.  505  (3). 

assault  aggravated  by  being  on,  i.  548  (2). 

sinister  approaches  to,  {i.  85,  note,  par.  4. 

all,  competent  to  commit  extortion,  ii.  392  (2). 

libels  on,  specially  reprehensible,  ii.  936  (1). 

competent  to  commit  ordinaiy  crime,  ii.  982  (4). 
OHIO,  no  common-law  crimes  in,  i.  35,  37,  note. 

boundary  of,  on  Ohio  River,  i.  150. 
OHIO  STATUTE,  creating  degrees  in  murder,  ii.  724. 
OLD  EMBRACERY,  the,  ii.  384  (1),  note. 
OLD  ENGLISH   STATUTES, 

Regarding  forcible  entry  and  detainer,  full,  ii.  492-496. 
OLIGARCHY,  not  a  republican  government,  i.  170. 
OMISSION,  (See  Neglect  —  Perjury.) 

is  an  act,  same  in  principle  as  commission,  i.  217  (3),  420. 

homicide  from,  of  duty,  i.  217  (3),  314  (1). 

effect  of,  in  pardon,  i.  905  (2),  906. 

whether  perjury  assignable  of,  ii.  1039  (3). 
OMISSION   OF  DUTY,  killing  by  an,  ii.  641,  696  (2). 

by  one  drawing  will,  whether  forgery,  ii.  580  (3). 
ONE,  crime  by,  when  several  lawfully  together,  i.  634  (1). 

homicide  by,  where  two  together,  i.  635  (3);  robbery,  same,  i.  635  (4). 
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ONE  ALON£,  whether,  commit  forcible  entry,  ii.  505  (3). 

ONE  DIRECTIOX,  whether  oUtruction  in,  false  imprisonment,  ii.  748  (2). 

ONE  END,  separate  acts  to,  by  different  persons,  L  650  (1). 

ONE  NAME,  (See  Name.) 

forgery  where  different  persons  of,  ii.  587. 
ONE'S  OWN,  malicious  mischief  to  another's  to  protect,  ii.  996  (2). 
ONE  PERSON,  whether  injury  to,  indictoble,  i.  231,  233,  234. 

disturbing,  in  meeting,  ii.  309  (2) 
ONE  TRANSACTION,  servant  for,  in  embezzlement,  ii.  346. 
ONTARIO   LAKE,  ownership  and  county  lines  in,  i.  149. 
OPEN  BATHING  PLACE,  (See  Bathino.) 

effect  in  nuisance  of  settlements  around,  i.  1131. 
OPEN   COAST,  jurisdiction  oyer  crimes  upon,  i.  176. 
OPEN  DISCUSSIONS,  of  proper  subjects,  permissible,  ii.  913  (2). 
OPEN   AND  GROSS  LEWDNESS,  what  is,  i.  1129. 
OPEN   HOUSE,  disorderly  house  as,  i.  1111. 

OPEN  LEWDNESS  OR  OBSCENITY,  (See  Bawdy-house  —  Ex- 

pos crk  OF  Person  —  Lrwdkess.) 

various  forms  of,  indictable  at  common  law,  i.  500  (2). 
OPEN   SHOP,  on  Lord*s  day,  whether  more  offences  than  one,  i.  793  (2). 

offence  of  keeping,  on  Sunday,  ii.  963. 
OPEN  SHOP  AND  SELLING  LIQUOR, 

on  Lord's  day,  united,  ii.  906  (2). 
OPEN  TAKING,  in  larceny,  ii.  804  (2). 

OPERATING  SINGLY,  conspiracy  pui-posing,  ii.  186  (1),  190. 
OPERATION  OF  LAW,  (See  Law.) 

Consequences  of  sentence  &y,  full,  i.  966-977;  namely,  attainder  and  lis  for- 
feitures^ 967--971  a;  on  capacity  to  be  witness^  972-976;  other  consequences^ 
977. 
OPERATION  OF   STATUTE,  conspiracy  to  defeat,  ii.  229  (2). 
OPINION,  OPINIONS, 

Whether^  a  pretence  in  false  pretences^  full,  ii.  429-429  6. 

without  act,  not  criminal,  i.  497  (2),  499  a. 

one's,  whether  or  not  his  act  is  a  crime,  immaterial,  i.  736  (3,  4). 
OPINION  AND  FACT,  how  distinguish,  in  false  pretences,  ii.  429  (6). 

blending,  in  false  pretences,  ii.  460,  464-467. 
OPINION  OF  WITNESS, 

whether  his  false  swearing  as  to,  perjury,  ii.  1040  (1). 
OPINIONS  CONTRARY  TO  LAW,  not  justify  violating  it,  i.  309. 
OPINIONS  OF  RELIGION, 

one  may  express  his.  in  proper  manner,  ii.  78  a,  82  (1). 
OPPORTUNITY,  homicide  from  one's  furnishing  another,  ii.  669  (1). 
OPPORTUNITY   OF  KNOWLEDGE, 

parties  equal,  in  false  pretences,  ii.  432  a. 
**  OPPOSE   OR  RESIST,''  an  officer,  what,  ii.  1010. 
OPPOSING  CRIME,  killing  while,  i.  637  (3). 
OPPOSING  PUBLIC  JUSTICE,  riot  may  be  in,  ii.  1147  (5). 
OPPOSING  STATUTE,  as  treason,  ii.  1226,  1227  (3). 
OPPOSITE  THINGS,  effect  of  swearing  to,  in  perjury,  i.  1044. 
**  OR,"  (See  Interpretation  or  Statutes.) 

in  statute,  how  indictment  and  conviction,  i.  786  (2),  799  (4). 
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"  on*'  — continued. 

effect  of  the  word,  in  a  statutory  provision  for  punishment,  i  941. 
ORAL.  (See  Obscene  Words.) 

ORAL  ABUSE,  of  justice  of  peace,  whether  indictable,  contempt,  li.  266  (3). 
ORAL  SLANDER,  (See  Slander.) 

Whether  indictabLe^  and  law  of,  full,  li.  945-947. 
ORAL  AND   WRITTEN,  slander,  compared,  li.  945.(1). 
**  ORDER,"   ORDERS,  (See  Magistrate  —  Own  —  Public) 

when  disobeying  judicial,  indictable,  i.  469  (3). 

servant  disobeying  master's,  in  embezzlement,  ii.  361-364. 

a  forged,  is  false  pretence,  ii.  441  (2). 

forgery  may  be  of  an,  ii.  529. 

alleging  extrinsic  facts  in  forgery  of,  ii.  546  (4). 

what,  in  statutory  forgery,  ii.  560;  statutory  larceny  of,  ii.  785  (1). 
ORDER  OF  ABATEMENT,  is  not  punishment,  i.  829  (3).  , 
ORDER  OF  COURT,  publishing  proceedings  contrary  to,  ii.  916  (2). 
ORDER  OR  DECREE,  disobeying,  is  contempt  of  court,  li.  256  (2). 
ORDER  OF  MAGISTRATE,  forgery  may  be  of,  ii.  631  (2). 
ORDER  AND  TRANQUILLITY, 

How  the  criminal  law  protects  public,  full,  i.  533-542. 
ORDER  OF  TRIAL,  how,  in  treason,  i.  683  (2),  684. 
ORDINANCE,  ORDINANCES,  (See  By-laws  and  Statutes.) 

whether  suit  on  municipal,  is  civil  or  criminal,  i.  32. 

against  bawdy-houses,  i.  1089. 

against  wooden  building  already  contracted  for,  effectual,  i.  1151  (2). 
ORDINANCE  OF  CITY,  battery  in  driving  faster  than,  allows,  i.  336. 
ORDINARILY  COURAGEOUS  MAN, 

acting  like,  in  self-defence,  i.  874  (2). 
"ORDINARY  CALLING,'*  words,  in  Sunday  statutes,  ii  954  (3). 
ORDINARY  CAPACITY, 

doctrine  of,  in  false  pretences  and  self-defence,  i.  874  (2). 
ORDINARY  PRUDENCE, 

whether  false  pretence  must  be  adapted  to  overcome,  ii.  433  (3),  431  (2), 
436,  464. 
ORIGINAL  ENTRIES, 

whether  forgery  by,  in  books  of  account,  ii.  686  (3). 
"OTHER  OFFICER,''  words,  in  embezzlement  statute,  ii.  350. 
**  OTHER   PERSON,"  words,  in  Lord's  day  statutes,  ii.  957  (1,  2). 
"OTHER  PROPERTY,"  meaning,  and  malicious  mischief  to,  ii.  988. 
OTHER  REMEDY, 

requiring  party  to  resort  to,  instead  of  attachment  for  contempt,  ii.  273  (1) 
OUT-BUILDINGS, 

what  possession  of  main  structure  is  possession  of,  li.  513. 
OUT  OF  COUNTRY,  whether  one  compellable  to  go,  i.  458  (2),  note. 
OUT   OF   STATE,  challenge  to  fight  duel.  ii.  315. 
OUTCRIES,  in  public  street,  indictable,  ii.  1273  (5). 
OUTCRY  OF   WOMAN,  in  rape,  ii.  1122  (5). 
OUTHOUSE,  (See  Arson  —  Dwelling-house.) 

what,  and  statutory  burglary  in,  ii.  118  (4),  note,  par.  2. 
OUTLAWED,  felony  to  take  life  of  one,  ii.  630. 
OUTLAWRY,  not  much  known  with  us,  i.  967  (2);  m  England,  i.  969  a. 
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OUTLINES  OF  CRIME, 

Its  technical  divisions  and  disdncHons^  fall,  1.  69&-606. 
OUTLINES  OF  LAW, 

With  introductory  views,  full,  I.  (c.  1-4)  1-68. 
OUTSIDE  DISTURBANCES,  as  element  in  tippling-shop,  i.  1115 
OUTSTANDING  TITLE,  whether  sell  information  of,  to  land,  li.  66  a. 
OUTWARD  INDECENCY, 

not  essential  to  bawdy-honse,  i.  1087;  or  disorderly  house,  i.  1107  (8), 
1109. 
OVERCHARGE  OF  FEES,  in  extortion,  ii.  398,  note. 
*'  OVERCOATS," 

jeopardy  for  embezzling,  no  bar  to  same  of  the  **  cloth,*'  i-  1053  (7). 
OVERFLOWING  WAY,  indictable,  ii.  1273  (2). 

what  necessity  not  justifies,  ii.  1273  (8). 
OVERHANGING  WAY, 

what  things,  endangering  it,  indictable,  ii.  1273  (3),  1275  (3). 
OVERLIE  ONE  ANOTHER, 

offences,  common-law  and  statutory,  ii.  366. 
OVERLIE  IN  MEANING, 

whether  words  in  embezzlement  statutes  do.  ii.  332. 
OVERLOOKING,  (See  New.) 

effect  of,  a  statute  or  common-law  rule,  i  140,  note. 
OVERPAYING  DEPOSIT,  embezzlement  or  not,  m  case  of,  ii.  855  (2,  3). 
OVERPRAISE  OF  THING, 

whether  false  pretence,  ii.  453,  note,  454  (3)-456. 
OVERSEER  OR  OVERSEERS  OF  POOR, 

crime  of  refusing  office  of,  i-  246  (1),  458  (2). 

whether,  servant  for  embezzlement,  ii.  336. 

not  making  by-laws,  ii.  980  (2). 
OVERT  ACT,  (See  Act  —  Conspiracy  —  Treason.) 

whether,  required  in  conspiracy,  i.  432. 

intercepted  letters  as,  in  treason,  i  437  (5). 

no  right  of  self-defence,  not  kill  in,  until,  i.  843  (2),  850  (4),  865  (2), 
869  (1),  872. 

assault  a  common,  in  attempt,  ii.  52. 

whether  conspiracy  requires  an,  and  concerning,  ii.  192,  193. 

the,  in  treason,  ii.  1230  (2)-1233. 
OWLING,  old  offence  of,  i   517. 

OWN,  one  injuring  what  is  another's,  believing  it  to  be  his,  i  576 
OWN  ACCEPTANCE,  (See  Acceptanck.) 

whether,  a  "  valuable  security,*'  ii.  481  (2). 
OWN  CONVICTION,  procuring  one's,  not  bars  real  jeopardy,  i.  1010  (1). 
OWN   GOODS,  larceny  of  one's,  and  how  allege,  ii.  790-793. 
OWN  HOUSE,  insured  or  not,  whether  arson  of,  ii.  12  (1),  17  (3),  note. 
OWN  LIFE,  how  of  treasonable  act  to  save,  i.  347  (3). 

whether  and  when  one  may  prefer,  to  another's,  i.  845. 
OWN   NAME,  (See  Name.) 

False  writing  in  one\n,  as  forgery ,  full,  ii   584-586. 

forgery  by  signing,  or  procuring,  as  another's,  ii.  587. 
OWN   ORDER,  (See  Order.) 

drawer  altering,  in  forgery,  ii.  542. 
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OWN  PROPERTY,  right  to  destroy,  i.  5U. 

malicious  mischief  to  another's,  to  protect,  ii.  090  (2). 
OWN  USE, 

whether  intent  in  larceny  to  convert  thing  to  taker's,  ii.  843  (1). 
OWN  WRONG, 

whether  servant  avoid  charge  of  embezzlement  by  alleging  his,  ii.  363, 364. 
OWNER.  (See  Dbpriyr  Owner.) 

OWNER'S  CONCURRENCE, 

in  wrongful  act,  not  essential  to  forfeiture,  i.  825-828. 
OWNER  OF  GOODS, 

is  in  legal  possession,  for  larceny,  though  custody  in  another,  ii.  824  (3). 
OWNER'S  HORSES,  stealing  grain  to  feed  to,  ii.  843  (3). 
OWNER'S  MOTIVE,  whether,  material  in  forfeiture  in  rem,  i.  825. 
OWNER  AND  NOT  THIEF, 

The  possession  o/,  in  larceny,  full,  ii.  823-839. 
OWNER  OF  SOIL, 

no  right  in  the,  to  obstruct  public  way,  ii.  1274  (3). 
OWNERSHIP,  (See  Property.) 

Estate,  or  possession  in  forcible  entry  and  detainer,  full,  ii.  497-508. 

The,  essential  in  larceny,  full,  ii.  788-793. 

dealing  with  another's  property  under  claim  of,  i.  576. 

parting  with,  in  larceny,  i,  583. 

what  the,  of  embezzled  goods,  ii.  369. 

obtaining,  by  false  pretence,  ii.  477  (2). 

intent  to  deprive  of,  essential  in  larceny,  ii.  841. 

different,  in  goods  at  one  larceny,  ii.  888  (2,  3). 
OWNERSHIP  OF  HOUSE, 

The,  in  arson,  full,  ii.  12,  18. 
OWNERSHIP  TO  PASS, 

or  not  to  pass,  in  larceny  by  fraud,  ii.  808  (2)-810,  812  (4),  818. 
OWNERSHIP  AND  PROPERTY,  inseparable,  ii.  788  (2). 
OWNING  PROPERTY,  false  pretence  of,  u.  426  (2). 
OXEN,  are  subjects  of  larceny,  ii.  774. 
OYSTERS,  how  far  State  regulate  the  taking  of,  i.  176,  note. 

in  bed,  whether  larceny  of,  ii.  775  (3). 


PACKAGE  OF  LIBELS,  how  each  copy  in  a,  regarded,  ii.  949  (2). 
PAID  NOTE  OR  BILL,  forgery  of,  by  altering,  ii.  541  (3). 
PAPER  WRITTEN  ON,  whether  and  when  subject  of  larceny,  ii.  768. 
PAPERS,  (See  Court  —  LiBBL  and  Slandrr.) 

circulating,  concerning  the  merits  of  a  cause,  indictable,  i.  468  (.5). 
attorney  withholding,  from  client,  is  contempt  of  court,  ii.  255  (1). 
PARCEL,  false  pretence  of  having  delivered,  ii.  346  (3). 
PARDON,  (See  Advising  —  Contempt  of  Court  —  Corruption 

OF   Blood  —  Executive  —  Forfeiture  —  Penal  Action  —  Pen- 
alty —  Punishment.) 
Law  of,  full,  i.  897-926 a;  namely,  general  doctrine,  898-908;    to  what, 
extends,  909-913;  partial  and  fuU,  and  effect  of  each,  914-920;  practically 
of  granting,  921-926. 
of  homicide,  after  the  blow  and  before  death,  i.  113,  note. 
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PARDON  —  eontinued. 

ease  justifying,  suggests  query  whether  not  wrongly  decided,  i.  211. 

granted  because  law  not  known,  i.  296  (4). 

as  remedy  for  court*s  misinterpretation  of  law,  i.  303  b, 

not  repeal  laws  by,  i.  303  b, 

of  principal,  how  affects  accessory,  i.  668  (4). 

does  not  free  nuisance  from  abatement,  i.  829  (4). 

effect  of,  on  sentence  for  another  offence,  i.  953  (2) ;  on  forfeited  office, 
i.  971  (2). 

in  England,  when,  instead  of  new  trial,  i.  1001  (2),  1003  (1). 

conspiracies  to  obtain,  ii.  220  (2). 

private  person  no  power  of,  ii.  579  (3). 

for  non-felonious  homicide,  ii.  622  (1). 
PARENT,  (See  Chastisrment  —  Child.) 

command  from,  to  child,  i.  355  (1) ;  coercion  by,  i.  867  (3). 

duty  of,  to  punish  child,  i.  372. 

chastise  child,  how,  i.  881  (1),  ii.  620,  656  (2),  663,  683-685,  690  (1). 

not  protect  child  in  crime,  not  command  crime,  i.  884  a. 

may  maintain  child  in  his  suits,  ii.  128  (1). 

causing  death  of  child  by  neglect,  ii.  660  (1),  686. 

killing  one  committing  sodomy  with  child,  ii.  708  (1). 
PARENT  AND  CHILD,  (See  Child  —  Domkstic  Relations.) 

Criminal  law  of,  full,  i.  880-884  b. 

relation  of,  as  to  homicide,  ii.  663. 
PARENTIS  COMMAND,  not  justifies  child's  crime,  i.  884  a  (1), 
PARENTAL  JUDGMENT,  in  chastisement,  i.  881  (1),  882. 
PARISH,  PARISHES,  (See  Way.) 

indictable  for  non*repair  of  public  ways,  i.  419  (1),  ii.  1281  (2). 

how  indictment  for  abandoning  child  to  charge  the,  i.  884  (4). 
PARISH   CLERK,  whether  <<clerk  "  for  embezzlement,  ii.  334. 
PARISH  REGISTER,  forgery  may  be  of  a,  ii.  531  (2). 
PARLIAMENT,  power  of  pardon  in,  i.  899. 
PAROL  EVIDENCE, 

to  show  identity  of  offence  in  two  indictments,  i.  1050  (1). 
PAROL  WRITING,  subject  of  forgery,  ii.  528. 
PARROTS,  whether  larceny  of  reclaimed,  ii.  773  (2). 
PART  OF  ACT,  effect  of  consent  during,  in  rape,  ii.  1122  (6). 
PART  OF  ASSEMBLY,  disturbance  which  annoys,  ii.  309  (2). 
PART  IN  COMPENSATION, 

whether  lawyer's  receiving,  is  champerty,  ii.  132. 
PART  OWNER,  whether  and  when,  commit  embezzlement,  ii.  343. 

whether  larceny  of  property  by  one  who  is,  ii.  792. 
PART  OF  THING,  may  be  stolen,  equally  with  all,  ii.  841  a  (1). 
PART  OF  TRANSACTION. 

jeopardy  for,  as  barring  indictment  for  rest,  i.  1056-1064. 
PART  OF  WRONG,  conspiracy  which  is,  ii.  184  (1). 
PARTAKER,  (See  Acckssory — Participantb.) 

effect  of  magnitude  of  crime  on  offence  of  the,  i.  226. 

of  guilt,  by  assisting  felon,  i.  692  (3,  4). 
PARTIAL  OR  FULL, 

Pardon  as  being,  full,  i.  914-920. 
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PAETIAL  LEGISLATION, 

embezzlement  statute  unconstitutional  as  being,  ii.  881. 
PARTICEPS  CRIMINIS.  (See  Clean  Hands  —  Contributory 

Kegligence.) 
PARTICIPANTS,  what  the  various,  in  felony,  i.  646. 

all,  in  nuisance,  are  principals,  i.  1078  6  (2);  in  conspiracy,  ii.  185  (1), 
190;  in  libel,  ii.  948  (2). 

in  crime,  legally  guilty  of  all,  ii.  461  (3). 
PARTICULAR  EVIL  CONSEQUENCES,  of  act,  i.  223. 
PARTICULAR  INTENT.  (See  Specific.) 

PARTICULAR  KILLING, 

General  considerations  as  to  whether^  felonious,  fall,  ii.  642-646,  656-658. 
PARTICULAR  PERSON,  conspiracy  need  not  be  to  injure  a,  ii.  210. 
PARTICULAR  PLACES, 

Larcenies  from,  full,  ii.  900-904. 
PARTICULAR  THINGS   AND  PERSONS, 

Larcenies  of  and  by,  full,  ii.  853-883;  namely,  by  servants,  854-856;  by  bailees, 
857-871 ;   husband,  wife,  and  third  persons,  872-874 ;   things  concealed, 
wrecked,  astray,  875-877 ;  lost  goods,  878-883. 
PARTIES,  (See  Defendant  —  Plaintiff.) 

Contempts  by,  in  absence  of  court,  full,  ii.  256. 

Contempts  by  persons  not,  in  absence  of  court,  full,  ii,  257-262. 
PARTIES  ATTAINTED,  whether,  testify  in  own  cause,  i.  973. 
PARTLY  PERFORMED,  joining  criminal  act  while,  i.  642  (1). 
PARTNER,  conspiracy  to  cheat,  ii.  207. 

whether,  may  be  also  clerk  or  servant  for  embezzlement,  ii.  341  (2),  note, 
345  (2). 
PARTNERSHIP,  whether  false  writing  affirming  a,  forgery,  ii.  601  (2). 
PARTRIDGES,  when  larceny  may  be  of,  ii.  773  (1). 
PARTY  POLITICS,  blending  of,  with  questions  of  war  powers,  i.  66. 

and  law,  not  blend  well,  i.  169,  note. 
"PASS,"  (See  Counterfeit  Monet  —  Utter.) 

meaning  of  word,  ii.  288  (2),  608. 
PASS-BOOK,  forgery  may  be  of,  ii.  529. 

PASS  FORGERY  AS  GOOD,  presumption  from  intent  to,  ii.  598  (3). 
PASSENGER,  assault  on,  from  mistake  of  fact,  i.  301  (4). 

rights  of,  in  accidents  at  sea,  i.  845  (2). 

conductor  lawfully  putting  off,  not  assault,  ii.  37  (2). 

in  mail-coach  on  Sunday,  ii.  960  (1). 
PASSION,  (See  Cause  of  Excited  —  Excited  —  Homicide  —  Man- 

slaughter —  Murder.) 

Killing  from  malice  while  there  is,  full,  ii.  714-718. 

is  not  insanity,  i.  387  (3). 

evidence  of  intoxication  on  question  of,  i.  415. 

in  homicide,  precludes  the  malice  of  murder,  ii.  697-700;  intensity  and 
cause  of,  ii.  697  (3,  4),  700  (1). 

though  no,  the  killing  may  be  manslaughter,  ii.  698. 
PASSION   SUBSIDED, 

killing  after,  murder,  ii.  711  (1);  not  subsided,  yet  cooling  time,  ii.  711  (2). 
PASSIVE,  standing,  in  way,  not  assault,  ii.  27. 
PASSPORTS,  Tiolations  of,  punishable,  i.  484  (3). 
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PAST  OR  PRESENT,  false  pretence  mast  relate  to  either,  ii.  420  (1). 
PATIENT  AND  PHYSICIAN,  ralation  of,  as  to  homicide,  ii.  6d4. 
PAUPER,  PAUPERS,  (See  Sbttlkment.) 

breach  of  order  to  support,  i.  240  (1)  ;  compelling,  to  work,  i.  454. 

English  laws  concerning,  not  received  in  this  oooatry,  i.  508. 

conspiracy  to  burden  parish  with,  ii.  218. 
PAVING   WAY,  whether  required,  ii.  1280  (6). 
PAY  FOR  GOODS,  false  promise  to,  not  false  pretence,  iL  419  (2). 
PAY  IN  LABOR,  promise  to,  in  forgery,  ii.  546  (2). 
PAY  FOR  WORK, 

to  remove  thing  to  get,  as  done  on  it,  not  larceny,  ii.  841  (3). 
PAYEE,  whether  bill  of  exchange  must  have,  ii.  562. 
PAYMENT,  immaterial,  as  to  servant  for  embezzlement,  ii.  341  (1). 

false  pretence  to  get,  ii.  466 ;  offer  of,  after  false  pretence,  ii.  471  (4). 

obtaining  indorsement  of,  by  false  pretence,  ii.  480  (2). 

changing  place  of,  in  contract,  forgery,  ii.  576  (2). 
PEACE,  (See  Bonds  fob  —  Brbach  or — Fobcible  Entry— Public 

—  SUBBTIBS  OF.) 

Conspiracies  to  create  breaches  ofthe,  full,  ii.  226. 

no  martial  law  in,  i.  53 ;  indictable,  to  break,  i.  537,  539,  548,  591  (4). 

libels  tend  to  breach  of,  i.  591  (4),  734. 

sureties  for,  part  of  the  sentence  for  misdemeanor,  i.  945. 
PEACE  ENDANGERED,  not  broken,  indictable,  i.  539,  540  (7),  591  (4). 
PEACE  OF  STATE, 

eveiy  one  in  the,  subject  of  felonious  homicide,  iL  630. 
PEACE  AND  WAR,  hostile  acts  in,  i.  131-133,  153. 
PEACEABLE  ENTRY,  forcible  detainer  after,  ii.  503. 
PEA  FOWLS,  are  subject  of  larceny,  ii.  774. 

PECULIAR  BELIEFS,  effect  of,  in  law  of  self-defence,  1.  305  (2),  note. 
"PECULIAR  PEOPLE," 

neglect  of,  to  procure  medical  attendance,  i.  305  (2),  note. 
PECUNIARY  CONDITION, 

misstatement  of,  not  a  false  token,  ii.  145  (2). 

false  pretence  of,  ii.  437  (2). 
PECUNIARY  PENALTY,  whether  compounding  a,  punishable,  i.  712. 
PEN,  forgery  without  use  of,  ii.  527  (3),  note. 
PENAL  ACTION,  (See  Pardon  —  PsNiiLTY.) 

is  civil,  i.  32;  husband  and  wife  in,  i.  366;  compounding,  i.  712;  may  be 
pardoned,  i.  909-911. 

how  punish  the  diverse  participants,  i.  956,  957  (2),  note. 

doctrine  of  former  jeopardy  not  applicable  to,  i.  990  (2);  whether  new 
trial  to  plaintiff  in,  L  993. 

jeopardy  in,  not  bars  indictment,  i.  1067  (1). 
PENAL  STATUTE,  (See  Ex  Post  Facto  Laws.)  . 

suit  on,  civil,  i.  32;  when  ex  post  facto,  i.  279  (4). 

suing  wife  under,  i.  366  (2);  disobeying,  whether  pardobable,  i.  909  (1). 
PENALTIES  AND  FORFEITURES,  pardon  remits  what,  i.  910  (3). 
PENALTY,  PENALTIES,  (See  Avoid  —  Full  —  Offknce  —  Par- 

don —  Punishment.) 

is  essential  to  law,  i.  6,  8. 

whether,  takes  away  indictment  for  prohibited  thing,  i.  238,  242,  note. 
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PENALTY,  PENALTIES  -  continued. 

paid  crimiDally,  effect  on  civil  suit,  i.  266  (3). 

imposing,  for  act  lawful  when  done,  i.  279  (4). 

recoverable,  though  law  not  known,  i.  296  (2,  3). 

compounding,  how  punishable,  i.  712. 

several,  for  same  offence,  and  in  separate  suits,  i.  1067  (1). 

separating  condition  of  bond  from,  ii.  147  (2),  note. 

the,  of  contempt  of  court,  ii.  270  (1). 

promise  to  pay,  on  non-return  of  borrowed  money,  not   usurious,  ii. 
1260  (4). 
PENCIL,  forgery  may  be  in,  ii.  527  a  (1). 

PENDENCY,  of  proceedings,  no  bar  to  fresh  ones,  i.  1014  (2,  3), 
PENDING,  bribery  in  cause  not,  ii.  89  ;  whether  perjury,  ii.  1028  (7). 
PENETRATION,  emission  presumed  from,  in  rape,  ii.  1128  (4). 

and  what  degree  of,  in  rape,  ii.  1132;  in  sodomy,  ii.  1194. 
PENMANSHIP,  forgery  in  bad,  ii.  593  (4). 

PENNSYLVANIA   STATUTE,  creating  degrees  in  murder,  ii.  723. 
PEOPLE,  conspiracy  to  excite  hatred  to  part  of  the,  ii.  224.  , 

PEOPLE   AND  GOVERNMENT,  inseparable,  i.  451,  452. 
PER  INFORTUNIUM.  (See  Misadventure.) 

''PER  PROCURATION,'' 

signing,  when  not  authorized,  how  in  forgery,  ii.  582. 
PERCENTAGE, 

whether  lawyer's  making  collection  for,  is  champerty,  ii.  132. 
PERFECT  DEFENCE,  (See  Defence.) 

ThCj  of  person  and  property,  stated,  limited^  and  illustrated,  full,  i  842-859. 
PERFECT  AND  IMPERFECT  DEFENCE, 

Distinction  of,  full,  i.  840,  841,  852. 
PERFECTNESS  OF  ADAPTATION,  not  required  in  attempt,  i.  750. 
PERFORM.  (See  Condition  to) 

PERFORMED.  (See  Partly  Performed  ) 

PERIL  OR  FEAR, 

What,  essential  in  assault ,  full,  ii.  32-34- 
PERJURY,  (See  Affidavit  —  Obstructing  Justice  —  Omission  — 

Opinion  of  Witness  -—  Subornation  of  —  Witness.) 

The  offence  of,  full,  ii.  1014-1058;  namely,  introductory  and  in  genera!, 
1014-1016,  the  oath,  and  before  what  officer  or  tribunal,  1017-1029;  ma- 
teriality of  what  is  sworn  to,  1030-1042;  as  being  false,  1043,  1044;  the 
intent,  1045-1048;  English  statutes  as  common  law  with  us,  1049,  1050; 
American  statutes,  1051-1053  c;  misdemeanor  or  felony,  attempt,  false  affi- 
davit, oath  before  unauthorized  person,  soliciting  to^  committing  by  another, 
subornation  of,  1054-1056. 

Subornation  of  full,  ii.  1197-1199. 

whether,  oath  by  advice  of  counsel,  i.  298  (4);  reckless,  i.  320  (2). 

whether  corporation  can  commit,  i.  422  (2). 

is  attempt  made  by  law  substantive,  i.  437  (3). 

by  swearing  to  a  truth  not  believed,  i.  437  (3). 

on  void  proceedings,  i.  440  (4) ;  before  officer  de  facto,  i.  464  (6). 

defined  and  nature  and  limits  of,  indictable,  i.  468  (4). 

resulting  in  capital  conviction  and  death,  i.  564  (2). 

natures  of  crime  of,  and  of  civil  wrong  of,  i.  589. 
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PERJURY  —  continued. 

indictable  as  tending  to  pervert  justice,  i.  734  (2). 

punishment  of,  i.  942 ;  disqualifies  witness,  i.  974. 
PERMISSION,  there  can  be  no,  to  commit  crime,  i.  258. 
PERMISSION   ABUSED,  in  civil  and  criminal  cases,  i.  208. 
PERMISSION   OF  LAW,  and  license,  distinguished,  i.  208. 
PERMIT,  goods  landed  from  stress  of  weather  without,  i.  S5I  (2). 
PERQUISITES,  taking,  in  extortion,  ii.  397. 

PERSON,  PERSONS,  (See  Defence  —  Exposure  of  —  Individ- 

ual —  Particular  —  Particular  Things  and  —  Self-defence  — 
Two— Wrong.) 

Combinations  of^  in  crime,  full,  1.  02S-643. 

Summary  of  right  to  defend  one* 8,  full,  i.  864-874. 

Classes  of  embezzling,  full,  ii.  330-851. 

Larcenies  from  they  full,  ii.  895-899. 

larceny  from  the,  compound,  i.  566  (5). 

corporation  is  a,  i.  570,  note. 

defence  of,  superior  to  that  of  property,  i.  839. 

the  injured,  in  forgery,  and  proof  of,  ii.  598  (1,  8,  4). 

various  injuries  to,  indictable,  ii.  991. 
PERSON  CHEATED,  (See  Weak  Minds.) 

folly  of,  in  false  pretences,  ii.  464. 
PERSON  DECEASED,  forgery  of  name  of,  ii.  543. 

libel  on,  ii.  939,  940. 
PERSON,  DEFENCE  OF.  (See  Defence.) 

"PERSON  EMPLOYED," 

in  postal  service,  meaning,  ii.  904  (1),  note,  par.  3. 
PERSON  ENTERED  UPON, 

whether,  must  be  in  possession,  in  forcible  entry,  ii.  510. 
PERSON  INJURED.  (See  Injured  Person.J 

PERSON  INTRUSTED,  with  goods,  larceny  by,  ii.  837. 
PERSON  LIBELLED,  sending  libel  to,  is  publishing,  il  927  (3). 
PERSON  NOT  MEANT,  hitting,  a  battery,  ii.  72  a  (2). 

killing,  whether  murder  or  manslaughter,  ii.  719  (3) ;'  the  degree  of  mar. 
der,  ii.  728  (6). 
PERSON  IN  ROBBERY. 

What  the,  full,  ii.  1177, 1178. 
PERSON  OF  SERVANT, 

whether  an  **  ultimate  destination,"  for  larceny,  ii.  829,  830. 
PERSON  UNKNOWN,  forgery  to  defraud,  ii.  599  (8). 
PERSON  IN  WRONG,  defrauded,  in  false  pretences,  u.  468,  469. 
PERSONAL  ESTATE,  forcible  trespass  is  to,  not  real,  ii.  497  (1). 
PERSONAL   GAIN,  whether  receiving  stolen  goods  must  be  for,  ii.  1138  (2). 
"  PERSONAL  GOODS,"  (See  Defence  —  Embezzlement  —  Goods 

AND  Chattels.) 

statutory  larcenies  of,  ii.  785  (2). 
PERSONAL  HELP,  rendering,  essential  to  accessory,  i.  695  (I). 
PERSONAL  POSSESSION, 

when  receiver  of  stolen  goods  must  acquire,  ii.  1139  (3). 
PERSONAL  PRESERVATION  AND  COMFORT, 

Offences  against,  full,  i.  547-564. 
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PERSONAL  PROPERTY,  (See  Larceny — Malicious  Mibohief  — 

Property.) 

whether  malicioas  mischief  limited  to,  1.  569  (8),  670. 

no  arson  of,  ii.  10  (2);  how  in  larceny,  ii.  767,  785  (2). 

bank-notes  are,  within  robbery  statute,  ii.  1165. 
PERSONAL  REASONS,  pardon  not  granted  on,  i.  922  (1). 
PERSONAL  RELATIONS,  (See  Domestic.) 

Other  than  domestic,  full,  i.  892-896;  namely,  principal  and  agent,  892; 
Jreedmen,  893,  894;  legal  practitioners ,  895;  physician  and  patient,  896. 
PERSONAL  REPUTATION, 

Offences  against,  full,  i.  591. 
PERSONAL  VIOLENCE,  (See  Violence.) 

whether  corporation  can  commit  crimes  of,  i.  422  (3). 
" PERS.ONATING,"  (See  False  —  False  Pretences—  Ofpicer.) 

offence  of,  i.  587  (2);  false  pretence  by,  ii.  439. 

can  be  no,  of  one  never  existing,  i.  758  (4). 

another,  and  writing  his  name,  how  in  forgery,  ii  588  (1). 
PERSONATING  HUSBAND, 

having  carnal  connection  by,  whether  rape,  ii.  1122  (4). 
PERSONATING  OFFICER,  falsely,  indictable,  i.  468  (6). 

indictable  as  public  cheat,  ii.  163. 

conspiracy  to  collect  debt  by,  ii.  212  (2). 
PERSONATION.  (See  False  Personation.) 

PERSUADING  TO  ENLIST.  (See  Recruiting  Soldiers.) 

PERTINENT  EVIDENCE  WRONGLY  ADMITTED, 

in  perjury,  ii.  1035,  1086. 
PERVERT  JUSTICE,  bribery,  an  attempt  to,  ii.  86  (1). 
PERVERT  THE  LAW,  conspiracy  to,  u.  221. 
PETIT  AND  HIGH,  ancient  division  of  treason  into,  ii.  1205. 
PETIT  JURY,  waiver  of  objections  to  the,  i.  997  (2). 
PETIT  LARCENY,  (See  Larceny  Simple.) 

The  doctrines  of,  full,  i.  679,  680. 

conviction  of,  on  allegation  of  grand  larceny,  i.  799  (8),  801  (2). 

what  the  common-law  punishment  of,  i.  935,  942. 

whether,  disqualifies  to  be  a  witness,  i.  974,  975. 

distinction  between,  and  grand  larceny,  ii.  884. 

breaking  from  imprisonment  for,  ii.  1084. 
PETIT  TREASON,  (See  Treason.) 

what,  now  abolished,  accessories  in,  i.  611  (2,  8),  666  (8^  681  (1). 

distinguished  from  murder,  i.  779  (2). 
PETITION,  right  of,  protected,  ii.  224. 

PETITION  TO  LEGISLATURE,  nothing  in,  libeUous,  ii.  915  (1). 
PETROLEUM,  whether  rendering,  nuisance,  i.  1143. 
PHEASANTS,  when  larceny  may  be  of,  ii.  773  (1). 

reared  under  hens,  larceny  of,  ii.  779  (5). 
PHENOMENA  OF  INSANITY,  in  forms  unlimited,  i.  379  (1). 
PHOTOGRAPHY,  false  writing  by,  in  forgery,  ii.  572  (4). 
PHYSIC   ADMINISTERED  BY   SERVANT,  death  from,  U.  698  (4), 
PHYSIC  IN  iSPORT,  death  from,  ii.  698  (8). 
PHYSICAL, 

The  force  in  assault  as  being,  foil,  ii.  25-29. 
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PHYSICAL  A6ENCT,  by  whose,  immaterial  in  crime,  i.  029. 
PHYSICAL  CAPACITY, 

the,  and  age  for,  of  male  in  rape,  i.  373,  ii.  1116,  1117. 
PHYSICAL  ELEMENTS,  injuring  one  through,  indictable,  i.  556  (2),  557, 
PHYSICAL  FORCE,  (See  Assault  —  Force  —  Mental.) 

compared  with  mental,  injuries  by,  i.  546. 

all  personal  injuries  by,  indictable,  i.  560  (1). 

to  the  injury  of  person  and  property,  i.  574-580. 

conspiracy  to  injure  individual  by,  ii.  183  (2). 

killing  by,  in  felonious  homicide,  ii.  641. 

in  the  trespass  of  larceny,  ii.  804  (1). 
PHYSICAL  TOUCH, 

as  element  in  battery,  ii.  72  (1);  in  false  imprisonment,  ii.  748  (3). 
PHYSICAL   WRONGS,  various,  considered,  i.  647-564. 
PHYSICIAN,  (See  Malpractice.) 

homicide  from  carelessness  of,  i.  217  (1). 

fraudulently  obtaining  girl's  consent  to  carnal  act,  i.  261  (1). 

death  from  not  employing,  when  not  believed  in,  i.  305  (2),  note 

homicide  from  ignorance  or  carelessness  of,  i.  314  (3). 

being  drunk  from  unskilfulness  of,  excuses  crime,  i.  405. 

malpractice  by,  when  indictable,  i.  558  ;  and  see  i.  217,  314,  896. 

indecent  liberties  by,  with  young  patient,  ii.  36  (3). 

falsely  promising  cure,  not  false  pretence,  ii.  419  (4). 

false  pretence  of  being,  with  specified  powers,  ii.  429  b, 

ignorance  of,  causing  death,  ii.  664  (1). 

death  from  malpractice  of,  commonly  manslaughter,  ii.  685  (2). 

obtaining  consent  to  carnal  act  by  trick,  not  rape,  ii.  1122  (2). 
PHYSICIAN   AND  PATIENT,  relation  of,  i.  896  ;  as  to  homicide,  ii.  664. 
PICKPOCKET,  (SeeLARCEMT  —  Larceny  from  Person.) 

when,  indictable,  i.  744  (1). 
PICTURES  AT  WINDOWS,  (See  Obscene  Pictures.) 

when,  indictable,  i.  1146  (1). 
PIGEONS  AND  DOVES,  when  larceny  of,  ii.  773  (1),  779  (2,  3). 
PIG-STY,  whether  nuisance,  i.  1143. 
PILLORY,  punishment  by,  i   942,  943  (1). 
PIRACY,  (See  High  Seas  —  Privateer.) 

The  offence  of,  full,  ii.  1057-1063. 

all  nations  arrest  and  punish  for,  by  international  law,  i.  120,  985. 

defined,  indictable,  i.  553  (4) ;  larceny  an  element  in,  i.  566  (2). 
PIRATE,  when  privateer  not  a,  i.  131. 

capturing  merchantman  mistaken  for,  i.  306  (1). 
PIRATICAL  AGGRESSION,  (See  Piracy.) 

forfeiture  for,  i.  826  (1). 
PISTOL,  pointing,  an  assault,  ii.  28. 

what  handling  of,  assault,  ii  31,  32  (2). 
PLACE,  PLACES,  (See  Particular  Places.)  ' 

The,  in  burglary,  full,  ii.  104-108. 

assault  aggravated  by  the,  i.  548  (2). 
PLACE  OF   PAYMENT,  changing  the,  of  note,  forgery,  ii.  576  (2> 
PLACE   OF  RESIDENCE,  false  pretence  as  to  one's,  ii.  440  (3) 
PLACES  OF   WORSHIP,  assaults  in,  aggravated,  ii.  47. 
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PLAINTIFF,  in  civil  suit,  only  one  damage,  not  so  in  criminal,  i.  955  (1). 
PLAINTIFF  IN  WRONG,  (See  Clean  Hands.) 

doctrine  of,  in  civil  causes,  i.  11,  267. 
PLANK  ROADS,  are  highways,  ii.  1270  (1). 
PLANS  TO  ENTRAP, 

a  wrong-doer,  effect  of,  i.  262,  263  ;  in  false  pretences,  ii.  463. 
PLATING,  false  pretence  as  to  the,  in  plated  ware,  ii.  454  (3),  455. 
PLAY   AT   THEATRE,  what  right  to  cry  down,  ii.  308,  note. 
PLAYING  BALL,  in  violation  of  Lord^s  day,  ii.  956  a  (2). 
PLAYING  FALSE  FOR  MONEY, 

distinctions  in,  whether  larceny  or  not,  ii.  810. 
PLEA,  no  jeopardy  until,  rendered,  i.  1014  (2),  1029  a. 

perjury  in  false  swearing  to,  ii.  1024  (1). 
PLEA  OF  CLERGY.  (See  Benefit  of.) 

PLEA  OF  GUILTY,  as  evidence  in  civil  suit,  i.  977  (2). 

no  fresh  indictment  after,  i.  994. 

has  same  effect  as  verdict,  in  former  jeopardy,  i.  1049  (2). 
PLEADINGS  NOT  READY,  trial  when,  no  jeopardy,  i.  1040  (2). 
PLEDGE.  (See  Exchange  of.) 

PLEDGE  AND  RETURN,  larceny  to  take  thing  to,  ii.  841  (6). 
PLEDGING  THING,  embezzlement  by,  ii.  373. 
PLURALITY  OF  CRIMES,  in  one  transaction,  i.  778  (1). 
PLURALITY  OF  INTENTS, 

.     Operating  together,  full,  i.  337-345. 
POCKET-PICKING,  attempted,  when  pocket  empty,  i.  741,  note,  743-745. 
POINTING  PISTOL,  accidental  death  from,  ii.  656  h  (2). 
POISON,  (See  Administering  —  Attempt.) 

killing  person  not  meant,  i.  328. 

administered  to  stupefy,  causing  death,  i.  329  (3). 

when  one  is  principal  in  administering,  i.  651. 

one  does  not  administer  what  cannot  operate  as,  i.  758  (3). 

soliciting  one  to  administer,  i.  768  c  (1),  note. 
POISON  LAID  FOR  VERMIN,  killing  man,  ii.  693  (2),  note. 
POISONING,  in  absence,  through  innocent  agent,  i.  651. 
POLECATS,  no  larceny  of  reclaimed,  ii.  773  (2). 
POLITICAL  DISCUSSIONS, 

temperate  and  reasonable,  permissible,  ii.  942  (1). 
POLITICAL  LIBELS,  law  of,  ii.  937,  938. 
POLITICAL  MEETING, 

libel  on  one  for  conduct  at,  ii.  937  (5),  note. 
POLITICAL  PRISONER,  (See  Prisoner  of  War.) 

meaning  of  term,  i.  64,  note,  par.  3,  8. 
POLITICAL   SLANDERS,  how  regarded  in  law,  i.  478. 
POLITICS.  (See  Party.) 

POLYGAMY, 

by  one  marrying  when  other  supposed  dead,  i.  303  a,  note,  par.  13-16. 

punishable  under  statutes,  not  common  law,  i.  502  (3). 
POOR  DEBTOR,  perjury  in  taking  oath  of,  ii.  1024  (5),  1026  (3). 
POOR  LAW, 

when  parent  must  resort  to,  for  support  of  child,  ii.  661  (2). 
POOR  MAN,  assisting  a,  in  lawsuit,  not  maintenance,  ii.  128  (2). 
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POPULAR  DEBATE,  not  to  be  interfered  with,  u.  224. 
POPULATION  AND  PUBLIC  WEALTH, 

How  the  criminal  law  protects  the,  full,  i.  508  a-529 ;  namely,  popwiaim^ 
509-513 ;  weaUk,  514-517;  specially  as  to  food  and  the  like^  518--528. 
POPULOUS  PLACES, 

difltinguiBhed  from  remote,  in  noisance,  i.  244  (1). 

special  regulations  for  safety  of,  i.  540  (3). 
PORTS,  (See  Jurisdiction  —  Maritime  Jurisdiction.) 

of  foreign  countries,  crimes  committed  in  vessels  within,  i.  117. 
POSSESSION,  (See  Advbrsb  —  Custody  —  Larceny.) 

Ownership,  or  estate,  in  forcible  entry  and  detainer,  full,  ii.  497-503. 

Restitution  of,  in  forcible  entry,  full,  ii.  514. 

with  intent  to  commit  crime,  whether  indicteble,  i.  204  (2). 

is  evidence  of  procuring,  i.  204  (3). 

parting  with  only  the,  in  larceny,  i.  583. 

of  one  in  misdemeanor  is,  of  all,  i  656  (2). 

whether  pardon  may  divest  one  of  things  in,  i.  910  (1). 

what,  in  forcible  entry,  ii.  501  (2). 

forcible  trespass  an  injury  to  the,  not  title,  ii.  517  (3). 

after  an  honest,  no  evil  purpose  makes  larceny,  ii.  802. 

bailee  deemed  in,  ii.  857  (3) ;  how  commit  larceny,  ii.  857  (4). 
POSSESSION  AND  CUSTODY, 

of  goods  in  larceny,  distinguished,  ii.  802,  803,  824  (1). 
POSSESSION  IN  OWNER, 

The,  and  not  in  thief,  required  in  larceny,  full,  ii.  823-839. 
POSSESSION  WITHOUT  OWNERSHIP, 

to  pass  by  fraud,  in  larceny,  ii.  809,  810,  813. 
POSSESSION  OF  THING, 

The  master's,  in  embezzlement,  full,  ii.  365-368. 
POSSESSION  BY  TRESPASS,  then  intent  to  steal,  larceny,  iL  802  (4). 
POST-DATED  CHECK,  whether  false  pretence  by,  ii.  421. 
POST-LETTER,  (See  Embezzlement  — Lftter  Carrier.) 

Statutory  larceny  of,  ii.  786  (2) ;  moaning,  ii.  904  (1),  note,  par.  6. 
«•  POST-OFFICE,^'  what  is  a,  ii.  904  (1),  note,  par.  4. 

circulation  of  obscenity  through,  ii.  944. 

each  libel  sent  througli,  how  regarded,  ii.  949  (2). 
POST-OFFICE  CLERK. 

misdeliveriug  thing  te  one  who  appropriates  it,  ii.  812  (7). 
POST-OFFICE  LETTER,  not  within  stetute,  larceny  of,  i.  440  (2). 
POST-OFFICE  OFFENCES,  condensed  sketeh  of  the,  ii.  904  (1),  note. 
POST  OR  TREE,  in  way,  whether  obstruction,  ii.  1277  (1). 
♦'POSTAL  SERVICE," 

person  employed  in,  meaning,  ii.  904  (1),  note,  par.  3. 
POSTMASTER,  civil  liability  of,  i.  237  (1),  note. 
POTOMAC,  ownership  and  jurisdiction  over  the,  L  150* 
POUND-BREACH,  the  offence  of,  ii.  1013. 
POUND-KEEPER,  can  commit  extortion,  ii.  392  (2). 
POVERTY,  does  not  justify  violence  or  wrong,  ii.  233  (1). 

as  excuse  for  not  employing  midwife,  li.  643. 
POWDER.  (See  Gunpowder.) 

POWDER  MAGAZINE,  a  nuisance,  i.  1098. 
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POWER,  of  United  States,  implied  and  specific,  i.  185. 

false  assertion  of,  in  false  pretences,  ii.  429  a. 
POWER  OF  ATTORNEY,  forgery  may  be  of  a,  ii.  529. 
POWER   OF  STATES,  over  offences  against  coin,  ii.  285, 286. 
PRACTICAL  SCIENCE,  criminal  law  is  a,  i.  210,  211. 
PRECEDENT  OR  SUBSEQUENT, 

condition  of  pardon  may  be,  i.  914  (3),  917. 
PRECEDENTS,  not  cover  all  law,  i.  18,  19. 
PRECEPT,  abnses  in  serving,  contempts  of  court,  ii.  255  (4). 

officer  punishable  for  not  returning,  ii.  978  (4). 
PRECISE  SUM  EMBEZZLED,  showing,  as  evidence,  ii.  378  (2). 
PRE-EXISTING   CAUSE,  and  wound,  resulting  in  death,  ii.  638  (3). 
PREGNANT,  woman  not  being,  in  attempted  abortion,  i.  741. 
PREGNANT  WOMAN,  not  indictable  to  deliver,  i.  1121  (2). 
PREJUDICED, 

writing  whereby  one  might  be,  subject  of  forgery,  ii.  535  (1). 
PREJUDICIAL, 

whether  false  testimony  must  be,  in  perjury,  ii.  1031. 
PRELIMINARIES  WAIVED,  perjury  may  be  after,  ii.  1028  (i), 
PRELIMINARY  PROCEEDINGS,  what  right  to  publish,  ii.  916. 
PRELIMINARY  THINGS  OF  RECORD,  (See  Formeb  Jkopabdy.) 

As  essential  to  attaching  ofjeopardy^  full,  i.  1020-1029  a. 
PREMATURE  BIRTH,  child  of,  subject  of  murder,  ii.  633  (1). 
PREMATURE  BURIAL,  offence  of,  u.  1188  (2). 
«'  PREMEDITATED  DESIGN," 

meaning,  in  maiming  statute,  ii.  1006  (2). 
PREMEDITATION  AND  SUDDEN  QUARREL, 

blending,  in  homicide,  ii.  716. 
PREMISES,  ill  description  of,  in  forged  deed,  ii.  603  (3). 
PREPARATION, 

mere,  whether  too  remote  in  attempt,  differing  views,  i.  763,  764  (3). 
PREPARATIONS  FOR  DUEL,  punishable,  ii.  312  (1). 
PRESCRIPTION,  (See  Custom  of  Exposure.) 

criminal  nuisance  not  made  lawful  by,  i.  1078  a. 

how  of,  in  offensive  trades,  i.  1139  (2),  1141. 

ways  by,  ii.  1267  (1);  condition  of  repair  for  way  by,  ii.  1280  (2). 
PRESENCE,  (See  In  Presence.) 

what  the,  in  husband's  coercion  of  wife,  i.  859  (2). 

when  coercion  not  presumed  from,  i.  361,  362. 

at  crime,  whether  creates  guilt,  i.  632  (2),  633. 

what  is,  as  to  whether  abettor  is  principal,  i.  653. 
PRESENCE  OF  COURT, 

Contempts  in  the^  full,  ii.  252-253  a. 
PRESENCE  OF  HUSBAND, 

as  constraining  wife  to  crime,  i.  858  et  seq. 
PRESENT  ABETTING,  assault  by  being,  ii.  26  a. 
PRESENT  ABILITY,  what,  in  assault,  i.  737  (2),  note. 
PRESENT  MEANS,  as  element  in  attempt  or  assault,  ii.  32  (3). 
PRESENT   OR  PAST,  false  pretence  must  relate  to  either,  ii.  420  (1). 
PRESERVATION  AND  COMFORT, 

Personal,  offences  against,  full,  i.  547-564. 
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PRESIDENT, 

laws  administered  by  the,  i.  28,  war  powers  of,  i.  60-51;  not  suspend 
habeas  corpus,  i.  63,  note,  64. 

has  extensive  martial  powers,  i,  67,  68 ;  how  restrained,  i.  68. 

has  power  of  pardon,  i.  899 ;  not  remove  State  disabilities,  i.  920. 
PRESUMPTION,   PRESUMPTIONS, 

of  one's  liability  for  sales  in  his  store,  i.  219 

what,  of  knowledge  of  law,  i.  294  (2) ;  of  fact,  i  302  (3). 

of  husband's  coercion,  from  presence,  i.  859  (1),  362. 

of  puberty,  conclusive  or  not,  i.  373. 

of  principal's  guilt  on  trial  of  accessory,  i.  667  (3). 

that  one  intends  consequences  of  act,  i.  734  (1). 

that  one  intends  what  he  does,  ii.  115. 

of  intent  to  defraud,  from  act,  ii.  471  (1). 

in  distinguishing  murder  from  manslaughter,  ii  673  a-674. 

of  evil  intent  in  libel,  ii.  922,  923. 
PRETENCE  AND  FRAUD,  combine  in  false  pretences,  ii.  471  (2). 
PRETENCE  AND  PROMISE,  mingling  in  false  pretences,  ii.  424-427 
PRETENCES,  how  many,  in  false  pretences,  ii.  418 
•»  PRETENDED  TO  KNOW,"  falsely,  is  false  pretence,  ii.  419  (3). 
PRETENDED  TITLES,      (See  Champerty  and  Maintenance— -Title.) 

The  buying  and  selling  of,  full,  ii   136-140. 
PRETENDED  WARRANT,  acting  under,  in  forcible  trespass,  ii  519  (3). 
PREVENT  PROSECUTION,  conspiracy  to,  indictable,  ii.  219  (2). 
PREVENTING  ELECTION,  forcibly,  i.  471. 
PREVENTING  INQUEST,  partakers  in,  i.  688  (3). 
PREVENTING  WITNESS,  from  attending,  indictable,  i.  468  (2). 
PREVIOUS  CONFIDENCE,  (See  Confidknck.) 

of  parties,  in  false  pretences,  ii.  470. 
PREVIOUS  FORGERY,  not  necessary  in  uttering,  ii.  605  (2). 
PRICES,  (See  Enhancing  —Exorbitant.) 

conspiracies  to  affect,  li.  230  (3),  231,  233  (2). 
PRINCIPAL,   PRINCIPALS,  (See  next  few  titles.) 

The,  in  Jelony,  i\jl\y  \  646-654. 

distinctions  as  to  liability  of,  for  agent,  i.  218-221,  317 

command  from,  not  justifies  agent,  i.  355  (1). 

who  is,  i.  604,  675,  676 ;  separate  acts  of  several  to  one  end,  i  650. 

not  present,  acting  through  innocent  agent,  i   651. 

constructively  present,  i.  653,  may  be  also  accessory,  i.  664. 

accessory  follows,  i.  666  (1);  without  guilt  of,  no  accessory,  i.  666  (2). 

accessoi'y  convicted  only  with  or  after,  i.  667. 

statutes  for  proceeding  against  accessory  before,  i.  670,  671. 

accessory  before  the  fact  is,  in  reason,  i.  673  (2). 

procurers  of  misdemeanor  are,  i.  685. 

whether  helper  after  in  treason  is,  i.  701. 

on  indictment  as,  no  conviction  as  accessory,  i.  803  (2). 

what  criminal  liability  of,  for  doings  of  agent,  i.  892  (3). 

who  are,  in  robbery,  ii.  1180  (2). 
PRINCIPAL  AND  ACCESSORY,  (See  Accessory.) 

distinction  of,  i.  604,  one  both,  by  separate  acts,  l.  664  (1). 

conviction  of  the  one  as  evidence  against  the  other,  i.  669. 
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PRINCIPAL  AND  ACCESSORY  ^  continued. 

in  false  pretences,  ii.  485  (2). 

distinction  of,  in  forgery,  ii.  609  (2);  in  larceny,  ii.  885  (2). 
PRINCIPAL  ACTOR,  (See  Combination.) 

The  J  in  crime,  full,  i.  644-659;  namely,  in  felony,  646-654 ;  in  treason,  655; 
in  misdemeanor,  656-659. 
PRINCIPAL  AND  AGENT,  (See  Agent  —  Master  and  Servant.) 

Criminal  law  of,  full,  i.  892. 

employer  of  another  to  commit  crime,  guilty,  i.  631. 

agent  varying  from  principars  orders,  i.  636-641. 

correlatives,  not  one  without  other,  ii.  333. 
PRINCIPAL  OF  FIRST  DEGREE, 

who  is,  i.  604  (2,  4,  10) ;  defined,  i.  648  (2). 
PRINCIPAL'S  GUILT,  presumption  of,  on  trial  of  accessory,  i.  667  (3),  669. 
PRINCIPAL  OF  SECOND  DEGREE. 

who  is,  i.  604  (3,  4,  10);  defiued,  i;  618  (3). 

cannot  be  accessory,  and  accessory  cannot  be,  i.  663  (2). 
PRINCIPLE  OR  PRINCIPLES  OF  LAW,  (See  Legal  Reason.) 

new  cases  determined  by,  i.  18-20. 

are  of  same  authority  as  statute,  i.  140,  note,  274  (1). 

adapting  themselves  to  changed  conditions,  i.  593  (4),  ii.  76  (1),  note, 
par.  5. 

there  are,  which  courts  cannot  overturn,  i.  958. 

applied  with  reference  to  time  and  place,  ii.  175,  note,  par.  5,  177. 
PRINCIPLES  OF  FORMER  JEOPARDY,     . 

In  reason  rather  than  decision,  full,  i.  1042-1047. 
PRINTED  TICKET,  subject  of  forgery,  ii.  527  (3). 
PRINTED  VOTES,  are  **  written  votes,"  ii.  527  (2). 
PRINTING,  may  in  law  be  writing,  ii.  525,  527. 

forgery  may  be  by,  ii.  527. 
PRIOR  CONVEYANCE,  (See  Conveyance.) 

executing  what  falsely  seems  a,  in  forgery,  ii.  584,  585. 
PRIOR  MALICE,  (See  Malice.) 

Killing  from,  (hough  there  is  passion,  full,  ii.  714-718. 
PRISON,  what  is,  within  law  of  prison  breach^  ii.  1077. 
PRISON  BREACH,  (See  Escape.) 

The  substantive  offence  of,  full,  ii.  1070-1084. 

wife  assisting  husband  in,  i.  359  (3). 

indictable  at  common  law,  i.  466  (2). 

assisting  in,  whether  makes  accessoi-y  after,  i.  695-698. 

where  commitment  is  for  misdemeanor,  i.  707  (2). 

distinguished  from  rescue,  ii.  1085  (2),  1086,  1093. 
PRISON  BREACH,   RESCUE,   AND  ESCAPE,  (See  Breaking — 

Escape  —  Rescue.) 

The  law  of,  full,  ii.  1064-1106;  namely,  introductory  and  in  general,  1064- 
1067;  the  three  offences  as  accessorial,  1068,  1069;  the  substantive  prison 
breach,  1070-1084 ;  the  substantive  rescue,  108&-1091 ;  the  substantive  escape, 
1092-1106. 
PRISON-KEEPER,  delivery  of  pardon  to,  i.  907  (1). 
PRISONER,  sickness  of,  takes  away  jeopardy,  i.  1032  (1). 

judge  refusing  to  release,  after  jeopardy  attached,  what  steps,  i.  1041. 
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FRISONEB  —  continued. 

death  of,  from  jailer's  ill  treatment,  iL  666. 

taking  life  of,  by  denying  necessanes,  murder,  ii.  687  (3). 
PRISONER  OF  WAR,  (See  Habeas  Corpos  —  Political  Pbis- 

ONER  —  Statk  Prisoner.) 

meaning  of  the  term,  i.  63,  note,  64,  note,  par.  4,  7. 

not  subject  for  habeas  corpus,  i.  63. 

supplying,  with  unwholesome  food,  i.  484  (4). 

bribery  concerning  exchange  of,  ii.  86  (4). 
PRIVATE  ABATEMENT,  (See  Abatable  Nuisance.) 

what,  and  how,  of  public  and  private  nuisance,  i.  628,  1080,  1081. 
PRIVATE   ABUSE,  by  words,  whether  indictable,  i.  538  (3). 
PRIVATE  CHEAT,  (See  Fraud.) 

Nature  of  the  fraud  in,  full,  ii.  159,  160. 
PRIVATE  CONTROL,  right  of,  over  own  health,  i.  494. 
PRIVATE  CORPORATION,  conspiracy  to  defraud  a,  ii.  209  (4). 
PRIVATE  CUSTODY,  rescue  of  prisoner  from,  ii.  1091. 
PRIVATE  ENDS, 

conspiracies  to  carry  on  prosecutions  for,  ii.  220  (2,  3). 
PRIVATE  ENTERPRISE,  whether  riot  must  be  in  some,  ii.  1147  (4). 
PRIVATE  FIGHTING,  whether  indictable,  i.  535  (2). 
PRIVATE  FORGERIES, 

Nature  of  evil  intent  in,  full,  ii.  597-601. 
PRIVATE  INDIVIDUALS,  (See  Individuals.) 

Lihels  on,  full,  ii.  929-933  a. 
PRIVATE  INJURY  OR  INJURIES, 

Combinations  to  commit,  full,  i.  592,  593. 

from  public  wrong,  i.  235  (1,  2). 
PRIVATE  JUSTICE,  protected  by  criminal  law,  i.  467  (2). 
PRIVATE  LARCENIES, 

from  the  person,  ii.  895-897;  not  private,  ii.  898,  899. 
PRIVATE  LOCALITY,  disorderly  house  in,  i.  1078. 
PRIVATE  NUISANCE,  abatement  of.  i.  828. 
PRIVATE  PERSON  OR  PERSONS,  (See  Individuals.) 

whether  injury  to,  indictable,  i.  231-234,  250-254. 

indictable  for  not  assisting  officer,  i.  469  (1). 

whether  similitude  in  name  of,  required  in  forgery,  ii.  593  (3). 

escape  suffered  by,  ii.  1101. 
PRIVATE  PERSON   ARRESTING,  killing  a,  ii.  652. 
PRIVATE  PLACE,  exposure  of  person  in,  i.  244  (2). 
PRIVATE  RIGHTS.  (See  Vested  Rights.) 

PRIVATE  SATISFACTION,  (See  Compounding.) 

when,  i.  713;  effect  of  agreement  to  forbear  prosecution,  i.  714. 
PRIVATE  SETTLEMENT, 

of  misdemeanor,  sanctioned  by  court,  i.  713  (1,  2). 
PRIVATE  STATUTE,  forgery  may  be  of,  ii.  529. 
PRIVATE   SUIT,  simultaneous  with  criminal,  i.  264  et  seq. 

obstructing,  indictable,  i.  467  (1). 
PRIVATE  TOKEN,  suffices  in  cheat,  ii.  157  (1). 
PRIVATE  USE,  what,  in  public  way,  ii.  1274. 
PRIVATE  VIEWS,  pardon  should  not  be  granted  on,  i.  925. 
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PRIVATE  WAY,  (See  Way.) 

obstructing,  not  a  crime,  i.  245  (2) ;  injuring,  not,  ii.  1266  (1). 
PRIVATE  WRITINGS,  subject  of  forgery,  ii.  529. 
PRIVATE  WROxNGS,  (See  Individuals.) 

The  indictable,  full,  i.  231-234,  250-253,  543-593. 
PRIVATEER,  (See  Piracy.) 

rights  and  immunities  of,  i.  131. 

belonging  to  an  unrecognized  belligerant,  ii.  1058,  note,  1059. 
"  PRIVATELY,"  meaning,  ii.  896. 

PRIVILEGE  OF  MEMBERS,  of  legislative  body,  what,  ii.  917  (2). 
PRIVILEGED,  lawyer's  advice  how  to  commit  crime  not,  i.  895  (3). 

a  prima  facie  libel  on  individual  may  be,  ii.  933  a. 

whether  libels  on  candidates  for  office  are,  ii.  937. 
PRIVILEGED  COMM UNIC ATIONS,  (See  Lawyer  —  Libel.) 

what,  in  law  of  libel,  ii.  914. 
PRIVILEGED  WITNESS,  can  commit  perjury,  ii.  1019  (3). 
PRIVY  COUNCILLOR,  bribe  to,  about  official  appointment,  ii.  86  (4). 
PRIVY  SEAL,  forgery  may  be  of  a,  ii.  531  (2). 
PRIVY  TOKEN,  false,  cheating  by,  i.  571  (1). 
PRIZE-FIGHT,  (See  Affray  —  Fighting.) 

when,  indictable,  i.  260  (3),  note;  offence  of,  i.  535  (3). 

all  present  and  countenancing  a,  guilty,  i.  632  (2),  658  (4). 

consent  does  not  prevent,  being  indictable,  ii.  35  (3). 

what  steps  toward,  are  rout,  ii.  1185. 
PROBABLE  CAUSE,  officer  arresting  one  on,  as  drunk,  i.  803  a,  note,  par.  5. 
PROBATE.  (See  Judge  of). 

PROCEDURE,  in  our  national  courts,  whether  follows  State,  i.  194. 

how  far  the  State  criminal,  in  United  States  courts,  i.  200. 

when  statute  may  change,  after  act  done,  i.  279  (7)-281  a. 

forms  of,  may  preclude  same  act  being  both  felony  and  misdemeanor,  i. 
804  (3),  806. 
PROCEEDING  SUMMARY,  always,  for  contempt  of  court,  ii.  269  (1). 
PROCEEDINGS,  (See  Court  —  Defective  —  Legal  —  Legisla- 

tive —  Pendency  —  Prosecution.  ) 

no  perjury  in  void,  i.  440  (4). 

of  court,  how  of  publishing,  ii.  259  (2),  260,  915  (3),  916 ;  nothing  in,  is 
libel,  ii.  915  (2). 
PROCESS,  (See  Legal  —  Serve.) 

conspiracy  to  pervert,  of  courts  to  private  ends,  ii.  219  (2). 

sheriff's  refusal  to  serve  or  return,  contempt  of  court,  ii.  255  (4). 

larceny  by  perversion  of  legal,  ii.  805. 

whether  forcibly  wresting,  from  officer,  larceny,  ii.  846  (3).* 

served  on  Sunday,  invalid,  ii.  9G8  (2). 
PROCESS  OF   LAW,  threatening,  ii.  407. 
PROCESSES  OF  REASONING,  several,  to  one  result,  i.  278. 
PROCLAMATION,  pardon  by,  needs  no  acceptance,  i.  907  (4). 
'*  PROCURE  OR  COUNSEL,"  (See  Solicitation.) 

a  felony,  statute  interpreted,  i.  670  (2). 
PROCURE  OFFICE,  conspiracy  to,  ii.  222,  223. 
PROCURER,  (See  Accessory — Principal  and) 

when  the,  of  a  crime  is  guilty  as  doer,  i.  604  (6). 
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PROCURER  —  continued. 

of  misdemeftnor,  principal,  i.  685  ;  intent  of,  to  concur  with  act,  i.  687. 
PROCURING,  counterfeits,  or  tools  for  forgery,  I  204  (2). 

dies  for  counterfeiting,  i.  435  (3). 
PRODUCE  GAMBLING,  offence  of,  i.  529. 
PROFANE  SWEARING,  (See  Blasphemy  and  Profaneness.) 

public,  indictable  and  why,  i.  498;  a  form  of  blasphemy,  ii.  79  (1). 

tending  to  corrupt  public  momls,  indictable,  ii.  910. 
PROFANENESS  AND  BLASPHEMY, 

The  law  of,  full,  ii.  73-84;  namely,  in  general,  73-75;  blasphemy^  76-78  a; 
profanenesSy  79;  doctrines  common  to  both,  80-84. 
PROFESSIONAL  ADVICE, 

when  false  swearing  under,  not  perjury,  ii.  1047  (If  2). 
PROGRESS  TOWARD  FRAUD, 

What,  in  forgery,  full,  ii.  602,  603. 
PROGRESSIVE  DEVELOPMENTS,  of  law  of  insanity,  i.  395. 
PROHIBITED  BY  LAW,  whether  act,  to  be  criminal,  must  be,  i.  438  (1). 
**  PROHIBITED  TO  STATES,"  meaning  of,  iu  Constitution,  i.  156,157,163. 
PROHIBITED  THING,  when  indictable  or  not,  i.  237-240. 
PROHIBITIONS  OF  LAW,  (See  Forbidden  Thing.) 

The  act  of  extortion  must  be  within  the,  full,  ii.  394,  395. 
PROMISE,  (See  Marriage.) 

And  mingled  promise  and  fact,  in  false  pretences,  full,  ii.  419-427. 

combining  with  pretence  not  believed,  ii.  462  (2). 
PROMISE  OF  PARDON,  distinguished  from  pardon,  i.  908  (5). 
PROMISSORY  NOTE  OR  NOTES,  (See  Forgery— Larceny.) 

whether  larceny  of,  i.  578  (1),  ii.  768,  785  (1),  787  (1). 

several  suits  on, 'where  one  would  suffice,  i.  588. 

of  individuals,  whether  false  tokens,  ii.  157  (4). 

procuring,  by  false  pretences,  ii.  483  (2). 

forgery  may  be  of,  ii.  529;  what  is,  in  statutory  forgery,  ii.  561. 
PROMISSORY  OATH,  false,  not  perjury,  ii.  1026  (2),  note,  1032  (7). 
PROMOTE  JUSTICE,  attachment  for  contempt  as  means  to,  ii.  273  (3). 
PROMPTING  CRIME,  one,  guilty  when  committed,  i.  640. 
PROOFS,  judge  not  to  withhold,  i.  387  (4). 
PROPER  OFFICER,  perjury  must  be  before  the,  ii.  1020  (2). 
PROPERLY  IN   COURT,  no  perjury  in  cause  not,  ii.  1028  (1). 
PROPERTY,         (See  Defence  —  Estate  —  Forfeiture  —  Own  —  Per- 
sonal—  Real  Estate —  Spring-guns.) 

Offences  against  the  right  of  acquiring  and  retaining,  full,  i.  565-590. 

Summary  of  right  to  defend  one*s,  full,  i.  875,  876. 

What  the,  obtained  by  false  pretence,  full,  ii.  476-484. 

The,  whereof  larceny  may  be  committed,  full,  ii.  761-787;  namely,  at  com- 
mon law,  761-781 ;  under  statutes,  782-787. 

What  ownership  of  the,  in  larceny,  full,  ii.  788-793. 

not  join  in  treason  to  save,  i.  347  (4). 

taking  another's,  to  save  own  life,  i.  349. 

whether  men  may  do  as  they  will  with  their  own,  1.  514,  576. 

injuries  to,  by  physical  force,  i.  674  et  seq. ;  by  mental  and  moral,  i. 
581  et  seq. 

forfeiting,  by  wrongful  use,  i.  816-835* 
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PROPERTY  —  continued. 

law  creates,  and  gives  rules  to,  i.  819. 

defeuce  of,  more  restricted  than  of  person,  i.  889,  857. 

not  generally  perfect  defeuce  of,  i.  857. 

killing  dog  in  defence  of,  i.  1080  (2),  note,  par.  3. 

force  in  defence  of,  not  assault,  ii.  37  (2). 

meaning,  extends  to  what,  in  embezzlement,  ii.  357  a. 

false  pretence  of  owning,  ii.  426  (2) ;  of  title  to,  ii.  444. 
PROPERTY,  DEFENCE  OF.  (See  Defknck.) 

PROPERTY  AND  OWNERSftiP,  inseparable,  ii.  788  (2). 
PROPERTY  PARTED  WITH,  after,  false  pretence  too  late,  ii.  465. 
PROPERTY  TO   PASS, 

or  not,  in  larceny  by  fraud,  ii.  808  (2)-810,  812  (4),  813. 
PROPHECIES, 

false  and  pretended,  whether  crimes  with  us,  i.  497  (2). 
PROPOSITIONS.  (See  Axiomatic.) 

PROSECUTE,  (See  Neglect  to.) 

neglect  to,  not  makes  accessory,  i.  694  (2). 

agreement  not  to,  obstruction  of  public  justice,  i.  715  a. 
PROSECUTION,  PROSECUTIONS,         (See  Former  Jeopardy  —  Pro- 

CEEDiNGS  —  Sham  —  Suit  —  Threat  of.) 

when  several,  and  what,  for  one  crime,  i.  1067-1069. 
PROSTITUTION,  conviction  of  common,  not  disqualifies  witness,  i.  974. 

conspiracy  to  entice  a  g^rl  into,  ii.  235  (3). 
PROTECTION,  (See  Government  —  Individuals  —  Public.) 

The,  afforded  by  the  criminal  law  to  the  several  interests  of  society^  full, 
i.  (c.  32-41)  450-697  a. 

forgery  of  a,  ii.  531  (2);  in  name  of  unauthorized  person,  ii.  541  (2). 
PROTECTION  TO  GOVERNMENT.  (See  Government.) 

PROTECTION  OF  PERSON, 

larceny  from  person  must  be  of  thing  under  the,  and  what,  ii.  898  (2). 
PROTECTION  OF  PLACE, 

larceny  from  particular  place  must  be  from  under  the,  ii.  902. 
PROVISIONS,  (See  Food  —  Unwholesome.) 

supplying  unwholesome,  i.  491  (1). 
PROVOCATION,  effect  of  intoxication  on,  to  homicide,  i.  414. 

what,  will  justify  a  battery,  ii.  41 . 
PROVOKING  CHALLENGE,  to  duel,  punishable,  ii.  312  (2). 
PROXIMATE  CAUSE,  of  death,  wound  as,  ii.  639  (2). 
PROXIMITY, 

Of  wrongful  act  to  deaths  in  homicide,  full,  ii.  668,  669. 

of  attempt  by  solicitation,  to  substantive  offence,  i.  767  (4). 

to  fraud,  what  the,  in  false  pretences,  ii.  432. 
PROXIMITY  OF  OFFENDER,  (See  Nearness.) 

To  completed  crime,  full,  i.  626,  627;  as  to  combinations  of  persons  in  crime  j 
i.  628-643;  the  principal  actor,  i.  614-659;  the  accessory  in  general  and 
before  the  fact,  and  the  like,  i.  660-689;  the  accessory  after  the  fact,  and 
the  like,  i.  690-708;  compounding,  i.  709-715 a;  misprision,  i.  716-722; 
attempt,  i.  723-772  a. 
PUBERTY,  boy's  age  of,  presumption  of,  i.  873. 

whether,  essential  in  rape,  i.  554,  ii.  1117,  1118. 
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PUBLIC,  (See  Numbers.) 

How  far  the  wrong  must  be,  to  be  indictdMe,  fall,  i.  229-254;  namely,  in  gen' 
eral,  230-234;  specially  of  public  wrongs,  235  249;  private,  250--524, 

How  the  criminal  law  protects  the,  full,  i.  (c.  82-39)  450-542. 

offence  of  cheat  on  the,  i.  571  (2). 

conspiracy  to  injure  the,  i.  592  (2) ;  or  defraud  the,  ii.  209,  210. 

injury  to,  essential  in  crime,  i.  740. 

disorderly  house  must  injure  the,  i.  1109,  1111. 

how  far  gaming-house  must  be,  to  be  indictable,  i.  1137  (1). 

whether  token  must  be,  in  private  cheat,  ii.  157. 
PUBLIC  AFFAIRS,  right  to  discuss,  protected,  iL  224. 
PUBLIC  CHEATS,  (See  Cheat.) 

The  law  of,  full,  ii.  161-164. 
PUBLIC  CONVENIENCE  AND  SAFETY, 

How  the  criminal  law  protects  the,  full,  i.  530-582  a. 
PUBLIC  CONVEYANCE, 

death  from  negligent  running  of,  ii.  662  a  (1). 

running,  on  Sunday,  ii.  965  (3). 
PUBLIC  CRUELTY,  indictable  as  nuisance,  i.  697. 
PUBLIC  DECENCY,  conspiracies  against,  ii.  228. 
PUBLIC  DISTURBANCE, 

conspiracy  to  create,  indictable,  ii.  183  (2). 
PUBLIC  DUTY,  (See  Duty.) 

what  disobedience  of,  indictable,  i.  239. 
PUBLIC  EDUCATION. 

How  the  criminal  law  protects,  full,  i.  507,  508. 
PUBLIC  FORGERIES,  nature  of  intent  in,  ii.  596  (2). 
PUBLIC  GAMING-HOUSE.  (See  Gaming-house.) 

PUBLIC  GOOD,  (See  Good.) 

Must  require  punishment,  to  justify  it,  full,  i.  209-211  a. 
PUBLIC  HEALTH.  (See  Health,) 

Protection  to  the,  offences  against,  full,  i.  489-494. 
PUBLIC  HOUSE.  (See  Inn.) 

"PUBLIC  INDECENCY,"  (See  Exposure  of  Pebsoh.) 

words,  in  statute,  i.  1 134. 
PUBLIC  AND  INDIVIDUALS, 

forgery  of  writings  prejudicial  to  both,  ii.  582. 
PUBLIC  INSANITY,  concerning,  i.  376  (4),  note,  par.  13. 
PUBLIC  MEETINGS,  (See  Disturbing  Meetings.) 

contempts  against,  ii.  249. 
PUBLIC  MINISTERS,  foreign,  exempt  from  our  laws,  i.  126-128. 

jurisdiction  of  causes  affecting,  i.  196. 
PUBLIC  MORALS,  (See  Morals.) 

The  criminal  law^s  protection  to,  full,  i.  500-506. 

private  attempts  to  corrupt  the,  i.  1129,  1130. 

whether  blasphemy  and  profaneness  punishable  as  oormpting,  ii.  74  (2). 
PUBLIC  NUISANCE,  (See  Nuisance.) 

defined,  i.  1072  (1). 
PUBLIC   OFFICER,  assault  on,  aggravated,  ii.  50  (3). 
PUBLIC  ORDER,  (See  Common  Scold.) 

How  the  criminal  law  protects,  full,  i.  533-542. 
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PUBLIC  PEACE,  (See  Peace.) 

Conspiracies  to  create  breaches  of  the,  full,  ii.  226. 

breaking,  bj  a  battery  consented  to,  i.  260  (8). 

whether  breach  of,  permissible  in  defence  of  property,  i.  875. 
PUBLIC  PLACE, 

distinguished  from  private,  in  exposure  of  person,  i.  244  (2). 

adultery  or  fornication  in  a,  i.  501  (2). 

exposure  of  person  must  be  in  a,  i.  1127, 1128;  what  a,  i.  11 28  (2)*1180; 
further  of,  L  1129,  1130. 

what  is,  affray  must  be  in,  allegation  and  proof  of,  ii.  2. 
"  PUBLIC  PROPERTY,"  malicious  mischief  to,  ii.  986. 
PUBLIC  REVENUE,  (See  Government  —  Revencb  Laws.) 

Protection  to  the,  full,  i.  486-488. 

larceny  of  own  goods  to  impair  the,  ii.  791  (2). 
PUBLIC  SAFETY, 

How  the  criminal  law  protects  the,  full,  i.  530-532  a, 
PUBLIC  SHOW  OR  SHOWS,  (See  Nuisance  —  Obscene  Libel.) 

What,  are  nuisances,  full,  i.  1145-1149. 

immoral  or  indecent^  indictable,  i.  504  (1). 

exposure  of  person  is  an  indecent,  i.  1125  (2). 
PUBLIC  SORT,  whether  false  token  must  be  of  the,  i.  685. 
PUBLIC  SQUARES,  (See  Way.) 

injuries  to  and  obstructions  of,  as  nuisance,  i.  531  ^2). 

a  species  of  highway,  ii.  1269  (2). 
PUBLIC  TRANQUILLITY, 

How  the  criminal  law  protects  the,  full,  i.  533-542. 
PUBLIC  TRUST,  fraud  in,  as  public  cheat,  ii.  163. 
PUBLIC  WAYS,  (See  Bridge — High wat — Navigable  Rivers  — 

Nuisance  —  Private  Way  —  Way.) 

national  and  State  jurisdiction  over  the,  i.  173-176. 

obstructions  of,  indictable,  ii.  1266  (1). 
PUBLIC  WEALTH  AND  POPULATION,  (See  Wealth.) 

How  the  criminal  law  protects  the,  full,  i.  508  a-529 ;  namely,  population, 
509-513;  wealth,  514-517;  specially  as  to  food  and  ike  like,  518,  528. 
PUBLIC  WORSHIP,  (See  Disturbing  Meetings.) 

disturbing  assembly  in,  i.  542. 
PUBLIC   WRITINGS,  forgery  may  be  of  what,  ii.  531,  532. 
PUBLIC  WRONGS,  (See  How  Many  Persons.) 

Nature  and  publicity  of,  to  be  indictable,  full,  i.  235-249 ;  namely,  in  general, 
235-242;  injure  how  many,  243-246;  how  intense  the  evil,  247-249. 

when  private  injuries  are  indictable  as,  i.  232-234. 
PUBLICATION, 

about  cause  pending,  as  contempt  of  court,  ii.  257  (2),  258,  259  (2),  262  (1). 

no  complete,  required  in  libel,  ii.  926,  927. 
PUBLICITY, 

how,  in  blasphemy  and  profaneness,  ii.  76  (2),  79  (2),  82  (3). 
PUBLISHER,  liability  of,  for  libel,  i.  219  (2),  221. 

of  newspaper,  claim  on  postmaster  by,  as  to  advertising,  i.  237  (1),  note. 
PUBLISHING  LEGISLATIVE  PROCEEDINGS,  what  right  of,  u.  917. 
PUBLISHING  LIBEL,  what  constitutes,  ii.  927  (2,  8). 
PULLING  DOWN   HOUSE,  statutory  offence  of,  i.  298  (2). 
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PUNCHEOX,  what,  in  coanterfeiting  ooin,  ii.  294  (2). 
PUNISHMENT,  (See  CoNSEi^DENCics  —  Deseut  of  —  Elude  —  For- 

feiture—  Former  Jeopardy  —  Offence  —  Pardon  —  Penalty  — 
Second  Offence  —  Sentence.) 
The^  by  sentence  of  court,  full,  i.  927-95S  a :  namely,  errors  in  sentence, 
930*932;   sorts  and  extent  of,  933-953;   specially  in  joint  convictions, 
954-958. 
Summary,  of  contempt  of  court,  full,  ii.  268-273. 
what,  for  ecclesiastical  crime,  i.  38;  object  of,  i.  210. 
statute  not  providing,  when  disobeying  indictable,  i.  237,  238;  suable, 

i.  237. 
statute  may  diminish,  after  offence  committed,  not  increase,  i.  279  (6). 
mitigated  when  law  not  known,  i.  290  (3). 
some  rules  which  should  regulate,  i.  803  a,  note,  par.  2,  3^ 
the,  under  impeachment,  i.  463. 
limitations  of  the,  i.  600,  601. 
distinction  whether  discretionary  or  not,  i.  601. 
the  common-law,  for  accessory  before  and  principal,  same,  i.  673  (2). 
the,  of  i>etit  larceny,  i.  679  (2). 

forfeiture  in  rem  not,  i.  816,  817;  abatement  of  nuisance  not,  i.  829  (3). 
substituted  for  original,  by  pardon,  i.  915  (1);  taken  away  by  pardon, 

i.  916. 
suffered  on  erroneous  oonviction,  whether  fresh  proceedings,  i.  1023. 
summary,  for  assault  and  its  affinities,  when  and  how,  ii.  54. 
what,  for  assault,  ii.  55  (1»  2);  for  barratry,  ii.  69;  for  bribery,  ii.  87;  for 
common-law' cheat,  ii.  167;  for  conspiracy,  ii.  240  (2);  for  duelling, 
ii.  317;    for  extortion,  ii.  405;    for  false  pretence,  ii.  487;  the  old, 
for  uou*felonious  homicide,  ii.  622  (1) ;  the,  of  felonious  homicide,  ii- 
745  (1);  of  larceny,  ii.  885  (3);  of  libel,  ii.  948  (1). 
fabe  testimony  to  aggravate,  perjury,  ii.  1038  (1). 
the,  for  misdemeanors  to  public  ways,  ii.  1285,  1286. 
PUNISHMENT  AND  FORFEITURE,  dUtinguished,  i.  83a-^5. 
PUNISHMENT  HEAVIER, 

For  offence  subsequent  to  first,  full,  i.  959-965. 
PUPIL,  (See  Teacher  and.) 

indecent  liberties  by  teacher  with,  ii.  36  (2). 
PUPILS  AND  TEACHER, 

both  required  to  constitute  school,  ii.  307 
PUPPET-SHOW,  statutory  offence  of,  i.  1147. 
PURCHASE,  falsely  pretending  a  desire  to,  ii.  452. 
PURCHASER,  (See  Innocent.) 

liability  of  the,  in  unlicensed  liquor  selling,  L  658  (1). 
PURE  MIND,  (See  Evil  Intent.) 

what  flows  from,  never  indictable,  i.  289,  290. 
acting  from,  under  mistake  of  fact,  i.  303  (2). 
PURGING  CONTEMPT,  doctrine  and  practice  of,  U.  269  (4). 
PURPOSE.  (See  Change  of  —  Intent.) 

PUT  IN  CIRCULATION,  no  intent  to,  in  foigery,  ii.  601  (1). 
'»  PUT  IN  FEAR,"  victim  in  robbery  must  be,  ii.  1174. 
"  PUT  OFP,'»  meaning  of,  ii.  288  (2),  608. 

PUTTING  IN  FEAR,  burglary  accompanied  by,  ii  102,  note,  par.  1. 
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QUALIFYING  FOR  BAIL,  (See  Bail.) 

what  perjury  and  what  not  in,  ii.  1038  (6). 
QUALITY,  falsehood  concerning,  as  false  pretence,  ii.  447  (2),  454  (8)-456. 
QUARANTINE,  breach  of,  i.  240  (2). 

protection  of  public  health  by,  i.  492. 
QUARREL, 

killing  in,  manslaughter  or  murder,  ii.  701  (2)-703 ;  by  interfering  in,  ii. 
719  (1),  note. 
QUASH,  court  may,  superfluous  indictments,  i.  1014  (3). 
QUASHED,  indictment  on  demurrer,  no  jeopardy,  i.  1021  (2),  note. 
QUASHING,  (See  Nolle  Prosequi  -^  Pendency  —  PBOCEEDiNaB.) 

indictment,  effect  as  to  second  prosecution,  i.  1027  (4). 
QUASI  CIVIL  OH  CRIMINAL,  suits  which  are,  i.  32. 
QUASI  CRLME  IN  REM, 

Or  forfeitures  of  things  in  the  wrong^  full,  i.  816-835. 
QUASI  CRIMINAL,  contempt  of  court  is,  ii.  242  a  (1). 
QUEEN.  (See  Foreign  Sovereign.) 

QUESTION,  (See  Dodge  —  Form  of.) 

immaterial  in  perjury  whether  testimony  is  in  response  to,  ii.  1032  (6). 
QUESTION  FOR  COURT,  materiality  of  testimony  iu  perjury,  ii.  lOatf  a. 
QUESTION  OF  LAW,  whether  pardon  in  review  of  a,  i.  928. 
QUI  TAM  ACTION,  effect  of  pardon  on,  i.  911  (1). 
QUIESCENT  FORCE,  no  assault  by,  ii.  27,  80. 

RACE,  false  pretence  of  having  bet  on,  ii.  446  (1). 
RAILROAD,  corporation  indictable  for  non-repair  of,  i.  419  (1). 

cattle-guards  at  crossings,  i.  493  (1),  note. 

obstructing,  by  negligence,  causing  death,  i.  531  (4,  5),  ii.  nf>2a  (1). 

offence  by,  analogous  to  extortion,  ii.  392  (5);  is  highway,  ii.  1270(1,2). 

rights  and  duties  of,  crossing  street,  ii.  1278  (2). 
RAILROAD  TICKET,  obtaining,  by  false  pretences,  ii.  477  (2),  note. 

printed,  subject  of  forgery,  ii.  527  (3). 

in  forgery  of,  what  allege  and  prove,  ii.  546  (3). 

not  "receipt"  or  **  acquittance,"  ii.  565. 

larceny  of,  under  statute,  ii.  785  (4). 

taking,  to  use  in  travel,  then  return,  ii.  841  a  (4). 
BAPE,  (See  Attempt  —  Assault  —  Carnal  Abuse  —  Pubfrtt.) 

The  crime  of  full,  ii.  1107-1136;  namely,  history  and  definition  of  1108- 
1115;  the  man  who  commits,  1116,  1117;  the  woman  on  whom  committed, 
1118,  1119;  the  kind  of  force  in,  1120,  1121;  the  consent  which  prevents 
connection  being,  1122-1126  ;  the  carnal  knowledge  in,  1127-1132;  carnal 
(Umse  oj  children,  1 13*3 ;  felony  or  misdemeanor^  present  abetting,  boy,  woman, 
husband,  attempt,  1134-1136. 

carnal  act  consented  to  is  not,  what  consent,  i.  259  (3),  261  (2). 

consent  obtained  by  fraud,  i.  261,  ii.  1122;  on  insane  woman,  i.  261  (2), 
ii.  1121, 1123. 

boy's  age  for,  i.  373.  554;  his  physical  capacity  for,  i.  373,  ii.  1116, 1117. 

assault  an  element  in,  i.  261  (2),  548  (2),  788,  789,  ii.  56. 

defined,  i.  554;  old  punishment  for,  i.  675  (1),  note. 

one  incompetent  for,  may  be  accessory  in,  i.  689  (2). 

in  attempted,  intent  must  be  to  use  force,  i.  731  (5). 
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RAPE— eonhntie^f. 

repentance  between  assault  and  penetration,  how  as  to  attempt^  i.  733  (1); 
woman  yielding,  ib. ;  man  abandoning  purpose,  i.  733  (2). 

no  assault  or  attempt  to  commit,  wbere  full  act  would  not  be,  i.  736  (5), 
742  (2). 

woman  the  stronger  party  in  attempt  to  commit,  i.  737  (2),  note,  742  (2). 

boy  under  puberty  cannot  attempt,  i.  746  (2). 

attempt  at,  where  woman  consents  after  assault,  before  penetration,  i.  766. 

•ame  act  of,  cannot  be  also  assault,  L  788. 

conviction  of  incest,  or  felonious  assault,  or  assault,  on  indictment  for, 
i.  705,  808  (2). 

woman  may  repel  attempted,  with  deadly  weapon,  i.  866,  note;  resisting, 
to  death,  i.  867  (3). 

what  the  common-law  punishment  for,  i.  935. 
RASH  SW£ARING,  to  falsehood  believed,  is  not  perjury,  ii.  1047  (3). 
RAVISHMENT.  (See  Carnal  Ravishmbnt.) 

REAL  ESTATE,  (See  Deed  —  Land  —  Lease  —  Property.) 

selling  one's,  in  another^s  possession,  i.  541  (2). 

whether  malicious  mischief  to,  i.  569  (3),  570,  ii.  984~D86. 

less  protected  by  criminal  law  than  personal,  malicious  mischief  to,  larceny 
of,  arson,  burglary,  forcible  entry,  i.  577. 

conspiracy  wrongfully  to  obtain,  ii.  211. 

not  ordinarily  deemed  **  effects,''  ii.  359. 

forcible  entry  is  only  on,  ii.  497;  on  what,  ii.  497  (2),  498. 

whether  larceny  of,  ii.  762-766,  770,  782  a-784. 
REALTY,  burning  in  arson  must  be  of  the,  ii.  10  (2). 

what  disturbance  to,  in  burglary,  ii.  91  (1),  96  (1),  98. 
REASON,  the  safe  guide  for  man,  i.  274  (1). 

insanity  not  incompatible  with  use  of,  i.  378. 

deciHions  interpreted  by  their,  i.  846;  law  as  legal,  i.  1081  (1),  note. 
REASON  AND  CONSCIENCE,  (See  Conscience.) 

effect  of,  in  the  criminal  law,  i.  42. 
REASON   OF  RULE,  whether  rule  changes  with  the,  i.  805  (2),  806. 
REASONABLE  APPREHENSION, 

the,  of  violence  in  robbery,  ii.  1170  (I) ;  removed,  ii.  1170  (2). 
REASONABLE  CAUSE,  effect  of,  in  self-defence,  i.  874  (2). 
REASONABLE  MAN,  fears  of,  in  self-defence,  i.  874  (2). 
REASONABLE  AND  PROPER,  chastisement  to  be,  i.  882  (2). 
REASONING,  (See  Legal  Reason  —  Reason.) 

our  law  as  a  system  of,  i.  3,  note,  42. 

legal,  differs  from  legislative,  i.  277. 
REASONING  OF  THE  LAW,  illustrated  and  explained,  i.  273-278. 
REBELLION,  effect  of,  on  law,  i.  14. 

whether  State  or  United  States  suppress,  i.  48,  49. 

some  legal  views  of  the,  and  some  decisions,  i.  64,  note. 

money  seized  in  a,  i.  351  (4). 

refusing  assistance  to  suppress,  i.  469  (2). 

adhering  to,  as  treason,  ii.  1227  (1),  note. 
REBELS,  joining,  to  save  own  life,  i.  347  (3) ;  or  property,  i.  347  (4). 

amnesty  a  pardon  to,  i.  898  (3). 
RECAPTURE  PROPERTY,  right  to,  i.  536  (3). 
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RECEIPT,  (See  Acquittance.) 

forgery  may  be  of  a,  ii.  529 ;  indictment  and  proof ,  ii.  546  (5). 

what,  in  statutory  forgery,  ii.  564,  565. 

statutory  larceny  of,  ii.  785  (1),  787  (1,  2). 
RECEIVE, 

By  virtue  of  his  employment,  in  embezzlement ,  full,  ii.  360--364. 
RECEIVE  BACK,  forged  instrument,  promise  to,  ii.  598  (2). 
RECEIVER, 

corporation  under,  not  punishable  for  non-feasance,  i.  421  (2). 
RECEIVER  IN   MISDEMEANOR, 

whether  or  how  punishable,  i   705-708. 
RECEIVING,  a  forgery,  when  punishable;  ii   605  (3). 

an  honest,  then  resolving  to  steal,  not  larceny,  ii.  802. 
RECEIVING  BACK,  one's  stolen  goods,  not  makes  accessory,  i.  694  (3). 
RECEIVING  BRIBE,  indictable,  ii.  85  (2). 
RECEIVING  FROM  RECEIVER,  of  stolen  goods,  ii.  1140  (5). 
RECEIVING  TO   STEAL,  by  carrier  or  other  bailee,  ii.  862. 
RECEIVING  STOLEN  GOODS,  (See  Embezzlement  — Larceny  ) 

The  offence  of,  full,  ii.  1137-1142  a;  namely,  in  general,  1137,  the  intent, 
1138,  the  act  of,  1139;  the  property  <u  being  stolen,  1140;  embezzled  goodSy 
1141 ,  husband  and  wife,  1142;  where  the  stealing  was  abroad,  1142  a. 

neglect  to  prosecute  for,  i.  268. 

larceny  must  precede,  i.  566  (3). 

nature  of  offence  of,  i.  567  (1). 

no  offence  to  take  back  own  goods  stolen,  i.  694  (3). 

concerning,  and  whether  renders  receiver  accessory,  i  699,  700. 

statute  against,  i.  785  (2);  as  both  felony  and  misdemeanor,  i.  789. 

conviction  of,  disqualifies  witness,  i.  974. 

when  extends  to  goods  embezzled,  ii  327  (2). 
RECESS,  contempt  of  court  during  a,  ii.  253  a. 
RECKLESS  TESTIFYING, 

less  than  perjury,  charge  of,  libellous,  ii  932  (2). 
RECLAIM  GOODS, 

abandoning  right  to,  not  within  false  pretence  statute,  ii.  465  (2). 
RECLAIMED  WILD  ANIMALS, 

larceny  of  what,  ii.  773-775;  how  indictment,  ii  779  (3). 
RECLAIMING  WILD  ANIMAL,  what  is,  ii.  775-779 
RECOGNIZANCE,  master's,  for  slave  before  emancipation,  i.  894  (1). 

forfeiture  of,  remitted  by  pardon,  i.  909  (2),  note. 
RECORD,  (See  Judgment  —  Sentence  —  Things  of  ) 

Impossibilities  not  of,  prevent  jeopardy  attaching,  full,  i.  1030-1036. 

altering  or  counterfeiting,  indictable,  i.  468  (6). 

how  the,  on  jury  disagreeing,  i.  1034,  1036. 

conspiracy  to  make  false,  of  marriage,  ii.  218  a. 

forgery  may  be  of  a  public,  ii.  531  (2). 

meaning  of  word,  ii.  570,  785  (2) ;  putting  forgery  00,  is  uttering,  ii. 
605  (2). 

whether  larceny  of  a,  ii.  768  (3),  785  (2). 

stealing  a,  relating  to  realty,  ii.  984  (4). 
"  RECORD,  ENROLMENT,  REGISTRIT," 

what,  in  statutory  forgery,  ii.  570. 

888 


BEN  INDEX  OP  SUBJECTS. 

RECORD  FOREIGN,  as  incapacitating  witness,  i  976  (1). 
RECORDS  OF  COURT,  forging  or  altering,  i  468  (6). 
RECOVERED  FROM  THIEF, 

no  receiving  of  goods  which  owner  has,  ii.  1140  (4). 
RECRUITING  SOLDIERS, 

construction  of  statute  concerning,  i.  752  (3),  note. 
REDEEMED   BANK-BILLS,  larceny  of,  ii.  787  (3). 
REDUCE  SUM  DUE,  forgery  to,  ii   600  (1) 
REDUCE  WAGES,  conspiracies  to,  ii.  233  (2). 
REFEREES, 

refusal  to  perform  award  of,  is  contempt  of  court,  ii.  256  (2). 
REFUSING  TO   ASSIST  OFFICER,  offence  of,  i.  469  (1). 
REFUSING  OFFICE,  crime  of,  i.  458 
"REGISTRY,  ENROLMENT,   RECORD,"  (See  Forgery  ) 

what,  in  statutory  forgery,  ii.  570. 
REGRATING, 

With  forestalling  and  engrossing^  offence  of,  full,  i   518  (2) -528. 
'•  REGULATE  COMMERCE,*'  (See  Commbrce  ) 

power  of  United  SUtes  to,  i.  173-176 
REHEARING,  (See  New  Trial  ) 

when  State  not  have,  i  992  (2),  sUtutes  for,  i.  1026 
RELATIONS.  (See  Domestic  —  Incidental  —  Personal.) 

RELATIONS  OF  GOVERNMENT, 

With  other  govemmenls^  i.  481-485 
RELATIONSHIP,  effect  of,  in  maintenance,  ii.  128  (1) 

false  pretence  about  one*s,  ii.  438 
RELATIVE  STRENGTH,  of  parties  in  self-defence,  i  873  (4). 
RELATIVES,  sales  between,  of  laud  in  adverse  possession,  ii   140  (2). 
RELEASE  PRISONER, 

judge  refusing  to,  after  jeopardy  attached,  what  steps,  i.  lOll 
RELIGION,  (See  Christianity  —  Conspiracy  —  Jesus  Christ  ) 

The  criminal  law's  protection  to,  full,  i.  496-499  a 

enumeration  of  offences  against,  ii.  76  (1),  note,  par.  2,  3 

conspiracy  to  subvert,  ii  228. 
RELIGIOUS   IMPOSTURE,  whether  indictable,  i  497  (2). 
RELIGIOUS  MEETINGS,  (See  Disturbing  Meetings.) 

disturbing,  ii.  303-305  a,  310,  310  a 
RELIGIOUS  NATURE,  man  has  a,  i  496  (I),  499  a. 
REM.  (See  In  Rem  ) 

REMAIN   STOLEN,  goods  must,  at  time  of  receiving,  ii.  1140  (3). 
REMISSION   OF   DEBT,  conspiracy  to  procure,  ii   21L 
REMISSION   OF  GUILT, 

whether  pardon  is,  or  its  punishment,  i   898  (2),  note,  par  2. 
REMISSION  BY   WOMAN,  does  not  take  away  rape,  ii   1122  (6). 
REMONSTRANCE,  words  employed  in  proper,  not  libel,  ii.  914  (2). 
REMOTE,  act  in  attempt  must  not  be  too,  i.  739 
REMOTENESS,  of  participation,  less,  as  crime  is  heavier,  i  226. 

of  cause  of  death,  as  to  murder  or  manslaughter,  ii  687  (1)> 
REMOTENESS  OF  PLACE,  effect  of,  in  nuisance,  i  244  (1), 
REMOVING  FROM  SOIL,  in  larceny,  ii.  765,  766. 
RENT  TO  PAY,  pretence  of  having,  ii.  425  (1). 
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REPAIR  OF  WAY,  (See  Way.) 

The  condition  in  which  way  must  he  put  and  kept^  full,  ii.  1280. 

On  whom  the  duty,  full,  ii.  1281-1283. 

neglect  to  repair,  indictable,  i.  241,  531. 

immaterial  on  whom  the  duty,  as  to  offence  of  obstructing,  i.  245  (3). 

doing  the  work  of,  on  Sunday,  ii.  959  (8). 
REPAIRER  OF  FURNITURE,  larceny  by,  ii.  868  (3). 
REPAIRER  OF  WATCH. 

one  taking  watch  with  unauthorized  consent  of,  ii.  812  (6). 
REPARATION  OF  WRONG, 

statutory  effect  of,  on  punishment,  i.  713  (3). 
REPEAL  LAW,  pardoning  power  no  just  right  to,  i.  303  h, 

a  sort  of  legislative  pardon,  1.  901. 
REPEAL  OF   STATUTE, 

whether,  annuls  indictment  for  conspiracy  to  defeat  it,  ii.  229  (2). 
REPEALED,  statute  not,  by  blunder  of  court  overlooking  it,  i.  140,  note. 
REPELLING  TRESPASSER,  what,  is  battery,  ii.  72  b  (3). 
REPENTANCE, 

after  breaking  and  entering,  not  takes  away  burglary,  ii.  112  (2). 

after  employing  agent,  but  preceding  his  act,  i.  207  (4). 

in  other  circumstances,  and  not  obliterates  crime,  i.  208  a,  732. 
REPETITION  OF  OFFENCE, 

Laws  which  provide  special  punishment  fory  full,  i.  959-965. 

punishing  more  heavily,  whether  ex  post  facto,  i.  283. 
REPETITIONS,  what,  in  common  scold,  i.  1102  (2): 
REPLEVIN,  larceny  by  perversion  of  writ  of,  ii.  805. 
REPORTING  LEGAL  DECISIONS,  something  concerning,  ii.  867,  note. 
REPORTS.  (See  Books  op  Rkports  —  Trkatisks.) 

**  REPUBLICAN  GOVERNMENT," 

Effect  of  guaranty  of,  to  State,  full,  i.  161-171. 
REPUTATION,  (See  Libel  —  Slander.) 

Offences  against  personal,  full,  i.  591. 

as  element  or  evidence  of  bawdy-house,  i.  1088  (2,  8);  of  disorderly 
house,  i.  1108. 
REQUEST,  not  justifies  taking  life,  i.  510  (2). 

what,  in  statutory  forgery,  ii.  560. 

statutory  larceny  of  a,  ii.  785  (1). 
RESCUE,  (See  Prison  Breach,  &c.) 

The  substantive  offence  of,  full,  ii.  1085-1091. 

indictable  at  common  law,  i.  466  (1) ;  of  goods,  i.  467  (2),  ii.  Ill  (2). 

conspirator  in,  restrained  by  fear,  i.  639. 

what,  makes  accessory,  i.  695  (2),  697. 

is  an  aggravated  affray,  ii.  5  (2). 
RESCUE   GOODS,  breaking  and  entering  to,  not  burglary,  ii.  Ill  (2). 
RESCUING  CATTLE  AND  GOODS,  offence  of,  i.  467  (2). 
"  RESERVED  '■    POWERS,  of  the  States,  i.  186. 
RESIDENCE,  false  pretence  as  to  place  of,  ii.  440  (3). 
RESlliNATION  OF  OFFICE,  effectual  without  acceptance,  i.  458  (2). 
"RESIST   OR   OPPOSE,"  an  officer,  what,  ii.  1010. 
RESISTANCE   BY   WOMAN,  what,  required  in  rape,  ii.  1122  (5). 
RESISTING,  officer  de  facto,  i.  464  (5). 
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RESISTING  ARREST,  indictable,  i.  465  (2,  3). 

killing  one,  ii.  650;  and  see  647  (1,  2),  and  notes. 

killing  in,  what  degree  of  murder,  ii.  728  (7). 
RESISTING  CIVIL  PROCESS,  whether  a  crime,  i.  467  (2). 
RESISTING  CRIME,  when  and  how,  permissible,  i.  849,  850. 
RESISTING  FELONY,  homicide  in,  ii.  645  (1). 
RESISTING  OFFICER,  (See  Arrest  —  Obstructing  Justice.) 

what  the  intent  in,  i.  340  (3);  through  ignorance,  i.  440  (3). 

indictable,  i.  464  (5),  465;  same  of  obstructing  coroner,  i.  688  (3). 

whether,  makes  accessory  after  the  fact,  i.  696  (2),  697. 
RESISTING   PROCESS,  indictable,  i.  465  (2). 
RESPONSIBILITY  WHERE  COMBINATION, 

rules  to  determine  criminal,  i.  641. 
RESTITUTION  OF  POSSESSION, 

The,  in  forcible  en/ry,  full,  ii.  514. 

old  statute  giving,  in  forcible  entry,  ii.  496. 
RESULT,  (See  Evil  Result  —  Good  Result.) 

EvU  intent  producing  unintended,  full,  i.  323-336. 
RETAINING  AND   ACQUIRING  PROPERTY, 

Offences  against  the  right  of,  full,  i.  565-590. 
"RETREATING  TO  WALL,"  (See  Defence  —  Self-defence.) 

doctrine  of,  i.  850,  851  (2),  853  (2),  859  (3),  869  (2)-871. 
RETROSPECTIVE  LAWS,  (See  Vested  Rights.) 

may  be  valid,  i.  279  (1). 
RETURN  PROCESS,  officer's  refusal  to,  indictable,  i.  240  (3);  a  contempt, 

ii.  253. 
REVENUE,  (See  Public  Revenue  —  Revenue  Laws.) 

Protection  to  the,  full,  i.  486-488. 

conspiracy  to  lessen  the  governmental,  indictable,  ii.  225. 
REVENUE  FORFEITURE,  remission  of,  i.  910  (6). 
REVENUE   LAWS,  (See  Public  Revenue.) 

jurisdiction  on  ocean  to  enforce  the,  i.  106. 

not  violated  by  omitting  item  by  accident,  i.  307  (2). 

stress  of  weather  excusing  breach  of,  i.  351  (2). 

object  of,  i.  486-488;  forfeitures  enforcing,  i.  821  (4). 

forfeiture  under,  avoided  by  necessity,  mistake,  &c.,  i.  824  (3). 
REVENUE   STAMP,  forgery  of  instrument  without,  ii.  540. 
REVERSAL   OF  PROCEEDINGS, 

before  jeopardy  attaches,  no  bar,  i.  1027. 
REVERSAL  OF  SENTENCE, 

how,  for  error,  i.  930  (2) ;  in  defendant's  favor,  i.  930  (3). 
REVILING   SCRIPTURES,  blasphemy,  ii.  77,  83. 
REVOCABLE,  pardon  before  acceptance  is,  after  is  not,  i.  907  (2). 
REVOLT,  offence  of,  i.  564  (3),  note. 

endeavors  to  excite,  crime  by  international  law,  i.  484  (2). 
REVOLUTION,  laws  not  changed  by,  i..  14. 

how  regarded  in  law,  i.  480. 
REWARD   FOR  OFFICE,  taking  or  giving,  i.  471. 
REWARD  FROM   OWNER, 

receiving  stolen  goods  to  obtain,  ii.  1138  (3). 
REWARD  FOR  RETURN,  taking  to  compel,  larceny,  ii.  841  a  (2). 
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RICHES,  not  justify  laziness,  i.  451. 

RIDICULOUS,  words  tending  to  make  one,  libellous,  ii.  032  (1). 

RIDING  OVER  ANOTHER,  is  assault,  ii.  28. 

RIDING  AWAY  HORSE,  adequate  trespass  in  larceny,  ii.  806. 

RIGHT  TO   SUE,  false  pretence  of,  ii.  445. 

RIGHT  AND  WRONG,  test  of,  in  insanity,  i.  383  6,  884,  886. 

RIGHTFUL,  whether  meeting,  to  be  protected,  must  be,  ii.  307  a. 

RIGHTFUL  FORCE,  employing,  not  battery,  ii.  72  d. 

RIGHTS  OF  OTHERS, 

regard  for,  in  abating  nuisance,  i.  1081  (2),  note. 
RING-DROPPING,  (See  Falsk  Prbticncks  — Larceny.) 

what,  and  larceny  or  not  in,  ii.  819. 
RIOT,  (See  Rout  —  Unlawful  Assembly.) 

The  law  of ,  full,  ii.  1143-1155;  namely,  the  person  committing,  1144-1146; 
nature  of  act,  1147-1151;  theintent,  1152;  misd'emeanor  or  felony,  abetting^ 
conviction  of  minor  offence,  former  jeopardy,  attempts,  1153-1155. 

whether  corporation  can  commit,  i.  422  (3). 

is  common-law  crime,  how  defined,  i.  534  (1,  4,  5). 

all  present  and  countenancing  a,  guilty,  i.  632  (2),  658  (4). 

homicide  in  suppressing  a,  i.  637  (2). 

inflaming  people  to,  guilt  of,  i.  640. 

on  indictment  for,  conviction  of  assault,  i.  795.  ^ 

suppressing,  and  how,  i.  849  (5). 

not  permissible,  in  defence  of  property,  i.  861  (1),  876. 

same  act  may  be,  against  State  and  United  States,  i.  988. 

how  affray  differs  from,  ii.  1  (2). 

whether,  includes  assault,  ii.  56. 

doctrine  of  conspiracy  an  element  in,  ii.  .80  (8),  189  (2),  226  (2). 

conspiracy  to  create,  indictable,  ii.  183  (2). 

though  conspiracy  an  element  in,  requires  three,  ii.  189  (2). 

conspiracies  to  commit,  ii.  226  (2) ;  what,  at  theatre,  ii.  308,  note. 

killing  in  suppressing,  ii.  653;  casual  death  in,  ii.  691  (2,  4). 

how  related  to  rout,  ii.  1184. 

whether  unlawful  assembly  must  contemplate  a,  ii.  1257. 

persons  may  lawfully  assemble  though  they  know  there  will  be  a,  ii.  1258  a. 
RIOT  AGAINST  GOVERNxMENT,  offence  of,  i.  457  (3). 
RIOTERS,  when  officer  may  kill,  ii.  655  (4). 
RIOTOUS  ASSEMBLIES  OF  TWELVE,       (See  Unlawful  Assembly.) 

whether  special  offence,  i.  534  (5). 
RIOTOUS  ENTRIES,  upon  real  estate,  i.  536  (3),  537. 
RIOTOUSLY  DRIVING,  (See  Dkiving.) 

when,  indictable,  i.  540  (3). 
RIVER,  RIVERS,  (See  Navigable  —  Nuisance  —  Obstructing  — 

Territorial  Limits — Way.) 

are  within  counties,  i.  146. 

how  lines  between  States  run  in,  i.  150. 

nuisance  from  neglect  to  scour,  i.  316  (1). 

obstructing,  by  what  improves  navigation,  i.  341  (2). 

injuries  to,  obstruction  of,  as  nuisance,  i.  531  (2). 

abatement  of  non-criminal  obstruction  in,  i.  829  (2). 

navigable,  are  public  ways,  ii.  1266  (2),  1271  (1). 
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ROAD,  ROADS,  States  may  open,  over  United  State  land,  i.  174. 

obstructing,  yet  opening  better,  i.  841  (2). 
ROBBERY,  (See  Compound  Larceny  —  Larceny.) 

The  law  of,  full,  ii.  1156-1182;  namely,  thelarceny,  1158-1165;  the  vioience, 
1160-1173;  the  fear,  1174-1176;  what  deemed  the  person  in,  1177, 1178; 
itatutorif  and  aggravated,  1179,  1179  a ,  ie felony,  combimngs  of  offenders 
in,  attempts,  former  jeopardy,  1180-1182. 

by  one  meaning  rape,  i.  329  (1). 

husband's  coercion  of  wife  to,  i.  358  (2),  361  (2). 

either  fear,  or  seeming  ground  for  it,  essential  in,  i.  438  (2). 

assault  commonly  an  element  in,  1.  548  (2). 

defined,  indictable,  i.  553  (3) ;  larceny  an  element  in,  i.  566  (2). 

by  what  act,  i.  582  (3);  one  committing,  after  wounding  by  seveial, 
i.  634  (3). 

what  does  not  amount  to  aiding  another  in,  i.  635  (4). 

attempted,  on  one  with  no  money,  i.  744  (2). 

compelling  one  to  write  order  not,  not  attempt,  i.  748  (1). 

conviction  of  larceny  on  proof  of,  i.  792;  on  indictment  for,  i.  795. 

on  high  seas,  conviction  of,  whether  in  only  one  country,  i.  985. 

when  jeopardy  for,  bars  indictment  for  larceny,  i.  1055  (2). 

in  house,  and  burglary,  two  crimes  or  one,  i.  1063,  1064. 

conspiracy  to  commit,  punishable,  ii.  191  (3). 

by  addressing  the  fears,  ii.  807  (2). 

goods  taken  by,  are  stolen,  ii.  1141  (3). 
ROBBERY  WITH  DANGEROUS  WEAPON,  statutory,  ii.  1179  o  (2). 
ROBBERY,  LARCENY,  BURGLARY, 

in  combination,  as  to  former  jeopardy,  i.  1063,  1064. 
ROBBING  THE  MAIL.  (See  Embezzlement  —  Letter  Carrier 

—  Larceny  —  Post-office  Offfjvces.) 
ROGUES,  whether  punishable,  i.  615 
ROOM. 

single,  may  be  bawdy-house,  i.  1085  (2);  or  disorderly  house,  i.  1107  (2). 
ROOMS  OF  LODGERS, 

breaking  into,  whether  burglary,  ii.  106  (3)-108. 
BOUT,  '         (See  Riot  —  Unlawful  Assembly  ) 

The  law  of,  full,  ii.  1183-1186. 

defined,  i.  534  (3) ;  less  than  and  related  to  riot,  ii.  1151. 
RULE,  RULES,  (See  Established  Rules  ) 

pardoning  power  should  act  by,  i.  925,  926. 

conspiracies  to  compel  men  to  obey  certain,  ii.  231. 

embezzlement  by  clerk  or  servant  outside  of,  ii.  340  (3). 
RULE  OF   LAW, 

applied  with  reference  to  time  and  place,  ii.  175,  note,  par.  5, 177. 
RULE   OF  MORALITY,  how  of.  in  false  pretences,  ii.  453. 
RULES  OF  MEETING,  effect  of,  in  disturbance,  ii.  810  a. 
RUMOR,  (See  False  Rumors.) 

not  justifies  libel,  i.  319. 
RUN  AWAY,  from  threat,  not  of  course,  i.  844. 
RUSHING,  what,  is  assault,  ii.  31  (2). 
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SABBATH-BREAKING,  (See  Christianity  —  Lord's  Day  — 

Religion.) 

whether  more  offences  than  one  of,  in  one  day,  i.  793  (2). 
SAFE-CONDUCTS,  violations  of,  punishable,  i.  484  (3). 
*«SAFE  AND  CONVENIENT," 

way  to  be  made  and  kept,  ii.  1280  (3). 
SAFETY  AND  CONVENIENCE,  (See  Public  Safety.) 

What  protection  to  the  public,  from  criminal  law,  full,  i.  530-d32  a. 
SAILORS.  (See  Wandering  Mariners  ) 

SALARY, 

neither  State  nor  United  States  can  tax,  of  officer  of  other,  i.  180. 

whether  officer  may  supplement,  by  fees,  ii.  308. 
SALE,  (See  Judicial  Sales.) 

exposing  unwholesome  food  for,  i.  491  (1). 

in  open  shop,  whether  each  a  violation  of  Lord's  day,  i.  793  (2). 

taking  thing  to  compel,  larceny,  ii.  841  a  (3). 
SALE  OF  LIQUOR.  (See  Intoxicating  Liquor.) 

SALESMAN,  larceny  by,  ii.  856. 
SAME  ACT,  (See  Act.) 

As  offence  against  two  or  more  governments,  full,  i.  988-989. 
SAME  EVIDENCE,  to  two  offences,  former  jeopardy,  i.  1065. 
SAME  ISSUE,  no  second  trial  of,  i.  980  (2). 
SAME  NAME,  (See  Name.) 

forgery  where  different  persons  of,  ii.  587. 
SAME  OFFENCE  OR  OFFENCES,  (See  Former  Jeopardy  — 

Offences  in  one  Another  —  Second  Jeopardy.) 

Not  to  he  prosecuted  a  second  time,  full,  i.  978-1070  a. 

Rules  to  determine  what  are  the,  in  former  jeopardy,  full,  i.  1018-1069. 
SAMPLE,  selling  by  false,  in  false  pretences,  ii.  449  (2). 
SAVING  PROPERTY,  permissible  on  Sunday,  ii.  950  (3-6,  10). 

saving  sap  on  Sunday,  ii.  959  (4,  10),  note. 
SCANDALOUS  WRITING,  to  be  seized,  i.  477  (1),  note. 
SCHEDULE,  omitting  from  sworn,  under  advice  of  counsel,  i.  298  (4). 
SCHOOL,  (See  Disturbing  Meetings.) 

disturbing  a,  ii.  302,  305  a-307. 
SCHOOLMASTER,  (See  Teacher.) 

formerly  licensed  by  church,  i.  507  (2). 

right  of,  to  chastbe  pupil,  i.  886  (3,  4);  indecent  assault  by,  on  pnpil, 
ii.  36  (2). 
SCIENCE.  (See  Practical.) 

SCOLD.  (See  Common  Scold.) 

SCOTCH  LAW,  (See  Blasphemy  and  Profaneness  —  Foreign 

Law  —  Jurisdiction  —  Law  —  Law  of  Nations  ) 

takes  cognizance  of  any  offence  obviously  criminal,  i.  36. 

weight  of,  in  questions  of  our  own  criminal  law,  i.  41. 

insanity  under  the,  i.  383  a. 
SCOTLAND,  common  law  of  crimes  in,  i.  36. 
"SCOUNDREL,"  word,  libellous,  ii.  933  (1). 
SCOUR  RIVER.  (See  River.) 

SCRIPTURES.  (See  Christianity  —  Religion  —  Reviling.) 

"  SE  DEFENDENDO."  (See  Self-defence.) 
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SEA,  (See  High  Seas  —  Maritime  Jurisdiction  —  Ocean.) 

common  highway  of  nations,  i.  103. 

how  far  territorial  lines  extend  into,  i.  104,  105. 

county  lines  on  the,  i.  146-149. 
SEA-CAPTAIN.  (See  Master  Mariner.) 

SEA-SHORE,  (See  Territorial  Limits.) 

State  jurisdiction  over,  i.  146-148. 
SEAL,  and  impression  of,  subject  of  forgery,  ii.  526,  530  (2). 

adding,  to  instrument  requiring,  forgery,  ii.  574. 
SEALED  LIBEL,  transmitting,  indictable,  u.  949  (1). 
SEALED   WRITING,  subject  of  forgery,  ii.  528. 
SEAMAN,  (See  Desertion  —  Master  Mariner  — Vessel.) 

what  chastisement  of,  by  master,  i.  882  (1). 
SEARCH-WARRANT,  perjury  in  affidavit  for,  ii.  1039  (1). 
SEAWEED, 

larceny  of,  ii.  877;  whether  gather,  on  Sunday,  ii.  959  (10). 
SECESSION, 

Effect  of^  on  national  power  in  State,  full,  i.  161-171. 
SECOND  DEGREE,  when  principal  in,  tried,  i.  684. 

conviction  of  murder  in,  on  indictment  for  first  degree,  i.  797. 
SECOND-DEGREE  PRINCIPAL,  in  felonious  homicide,  ii.  744  (2). 

in  larceny,  ii.  884  (2) ;  caunot  be  receiver,  iL  1140  (2). 
SECOND  JEOPARDY,  (See  Former  Jeopardy.) 

The  defendant's  waiver  of  the  constitutional  guaranty  against,  full,  i.  998- 
1007. 

danger  of,  no  argument  against  first,  i.  142. 

where  offence  is  against  two  governments,  i.  155,  178. 

for  crimes  against  both  United  States  and  State,  i.  179. 

where  two  offences  committed  in  one  transaction,  i.  778  (2). 

whether,  after  judge  dismisses  misdemeanor  indictment  because  felony 
proved,  i.  ^12. 
SECOND  OFFENCE,  (See  Former  Jeopard y  —  Offences  in  one 

Another.) 

Punished  hy  statute  more  heavily  than  first,  full,  i.  959-965. 

more  heavily  punishing,  whether  ex  post  facto,  i.  283. 

on  indictment  for,  conviction  of  first  offence,  i.  795. 

after  first  pardoned,  i.  919. 
SECOND  PROSECUTION,  (See  Former  Jeopardy.) 

No,  for  same  offence,  full,  i.  978-1070  a. 
SECOND  TRIAL,  (See  New  Trial.) 

what  issues  for,  on  order  for  new  trial,  i.  1004-1007. 
SECONDS  IN  DUEL,  criminal  liability  of,  i.  654  (2),  u.  311  (2). 
SEC  RECY,  effect  of,  in  larceny,  ii.  842  and  note. 
SECRET  TAKING,  in  larceny,  ii.  804  (2). 
SECRETARY  OF  LEGATION, 

exempt  from  our  laws,  i.  126,  128;  carries  ministerial  dignity,  i.  128. 
<*  SECRETE,**  meaning,  in  post-office  offences,  ii.  904  (1),  note,  par.  2. 
SECRETE  PROPERTY,  conspiracy  to,  in  fraud  of  creditors,  ii.  206. 
SECRETING  PROPERTY,  offence  of,  i.  572  a  (2). 
SECURITIES  AND  EFFECTS,  (See  Effects.) 

statutory  larceny  of,  ii.  785  (2). 
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SECURFTY,  (See  Valuable  Security.) 

what,  in  statutory  forgery,  ii.  570  6. 
SECURITY  FOR  MONEY,  statutory  larceny  of,  ii.  785  (1). 
SEDITION, 

meaning,  limits  of  offence,  and  whether  punishable  with  us,  i.  457  (3). 
SEDUCTION,  mistake  of  age  in,  i.  327,  note. 

whether,  element  in  kidnapping,  i.  560  (2). 
SEDUCTION  OF  FEMALE,  conspiracy  for  the,  ii.  235  (1),  note. 
SEEKING  QUARREL,  and  kUling  from  malice,  ii.  715. 
SEEN,  whether  exposure  of  person  must  be,  i.  1126  (2),  1127. 
SEISIN,  what,  in  forcible  entry,  ii.  501. 

SEIZING  BY  THROAT,  the  violence  of,  in  robbery,  ii.  1168  (3). 
SELECTMAN,  is  "  public  officer  "  for  embezzlement,  ii.  349  (4). 

what  non-feasance  of,  not  indictable,  ii.  082  (3). 
SELF,  (See  Mayhem  —  Self-murder  —  Suicide.) 

what  injuries  a  man  may  inflict  on,  i.  259,  260. 

what  right  to  injure  or  neglect,  i.  513. 
SELF-DEFENCE,  (See  Defence  —  Homicide  —  Life  —  Person.) 

Summary  of  right  ofy  full,  i.  864-874. 

against  foreign  minister,  i.  127. 

injury  in,  not  mayhem,  i.  257  (2). 

mistake  of  fact  in,  i.  305  (2) ;  founded  on  necessity,  1.  347  (2,  3). 

intoxication  as  showing  whether  act  within,  i.  414. 

not,  by  needless  force,  i.  843  (2),  844. 

how  formerly  show,  on  plea  of,  i.  848. 

husband  has  right  of,  against  wife,  i.  891  (2). 

old  forfeiture  for  homicide  in,  i.  968  (1). 

killing  dog  in,  i.  1080  (2),  note,  par.  3. 

force  in,  not  assault,  ii.  37  (2). 

homicide  in,  ii.  621,  645  (2);    mistaken,  ii.  645  (3);  murder  or  man- 
slaughter, ii.  698;  where  there  is  express  malice,  ii.  716. 

friends  aiding  in,  ii.  1259. 
SELF-MAYHEM,  punishable,  i.  259  (2),  ii.  1187  (2). 
SELF-MURDER,  (See  Suicide.) 

The  law  of,  full,  ii.  1187. 

unlawful,  i.  259  (1) ;  in  England,  felony,  i.  511,  615  (2) ;  how  here,  i.  511. 

counselling  to,  i.  510,  652;  two  agreeing  to,  survivor  guilty,  i.  652. 
SELL  GOODS,  conspiracy  to,  above  their  value,  ii.  206. 
SELL  TO   OWNER,  larceny  to  take  thing  to,  ii.  841  (4). 
SELLING,  (See  Liquor  Selling.) 

servant's  theft  by  unauthorized,  ii.  836  (4) ;  common  carrier's,  ii.  836  (6). 
SELLING  BODY  FOR  DISSECTION, 

offence  of,  ii.  1188  (1). 
SELLING  AND  BUYING, 

The,  of  pretended  titles,  full,  ii.  136-140. 
SELLING  AND  BUYING  AVIFE,  indictable,  i.  502  (1). 
SELLING  CORPSE,  for  dissection,  when  indictable,  i.  506. 
SELLING  OR  LETTING, 

Home  for  bawdry,  full,  i.  1090-1096. 
SELLING   MORTGAGED  PROPERTY,  offence  of,  i.  572  a  (2). 
SENATE  OF  UNITED  STATES,  contempts  against,  ii.  247. 
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SENTENCE,  (See  Arrest  of  Judgment — Attainder  —  Errone- 

ous —  Judgment  —  Mitigation    op  —  Pardon  —  Punishment  — 
Record) 

Consequences  of  the ,  by  operation  of  law,  full,  i.  966-977;  namely,  attainder 
and  Us  forfeitures,  967-971  a;  effect  on  capacity  to  he  witness^  972-976; 
other  consequences,  977. 

before  priocipars,  none  against  accessory,  i.  668  (1). 

forfeiture  in  rem  may  await  or  not,  i.  822. 

day  not  material  in,  how  if  execution  not  done,  i.  951. 

form  of  the,  for  two  or  more  offences,  i.  953. 

when  there  can  be  no  valid,  there  is  no  jeopardy,  i.  1021-1041. 
SENTENCE  OF  COURT, 

The,  as  to  the  punishment,  full,  i.  927-958  a ;  namely,  errors  in,  930-932 ; 
sorts  and  extent  of  punishment,  933-953;  specially  in  joint  convictions, 
954-958. 
SEPARATE  FAMILIES,  burglary  in  apartments  of,  ii.  108. 
SEPARATE  LIBEL,  each  copy  of  libel  is  a,  ii.  949  (2). 
SEPARATE  TRIALS,  in  conspiracy,  i.  801  (1). 
SEPARATION  OF  JURY,  defendant's  consent  to,  i.  997  (2). 
SEPARATION  OF  PARTICLES, 

not,  in  the  breaking  of  burglary,  ii.  91  (2). 
SEPARATIONS  OF  CRIME, 

Into  specific  offences,  with  consequences,  full,  i.  791-803. 
SEPULTURE,  (See  Burial  —  Corpse  —  Dead  Body  —  Defaono 

Tombs.) 

Criminal  violations  of  laws  of,  full,  ii.  1188-1190. 

violations  of,  1.  506 ;  conspiracy  against  right  of,  ii.  228. 
SERVANT,  SERVANTS,  (See  Agent  —  Domestic  —  Employee  — 

Incompetent  —  Innocent  Agent  —  Master.) 

Larcenies  by,  full,  ii.  854-856. 

master's  criminal  liability  for  acts  of,  i.  218,  316  (3),  817,  889,  1075. 

authorizing,  to  apparently  join  burglars,  i.  262  (3). 

delivering  thing  to  thief,  i.  263  (2). 

master's  command  not  justifies  crime  of,  i.  355  (1). 

injuring,  by  neglect,  i.  557 ;  causing  death  of,  by  command,  i.  562  (2),  563. 

liability  of,  in  liquor  selling,  i.  658  (2);  master  also  liable,  i.  658  (3). 

may  defend  master,  i.  877  (2) ;  arson  of  master's  house  by,  ii.  13  (4). 

master  may  maintain,  ii.  128  (2);  what  right  to  hire  away,  ii.  233  (4). 

who  the,  for  embezzlement,  ii.  332-349,  364. 

forcible  entry  not  on  own  premises  held  by,  ii.  501  (2). 

neglecting  in  homicide  to  supply,  with  necessaries,  ii.  643,  note,  686  (2). 

killing  by  giving  medicine  contrary  to  command,  ii.  693  (4). 

larceny  of  own  goods  committed  to,  ii.  790  (3). 

handling  master's  goods,  may  steal  them,  legal  possession  being  in  mas- 
ter, ii.  803. 

one  taking  thing  by  unauthorized  consent  of,  ii.  812  (5). 

when  mere  custodian,  can  steal  the  thing,  ii.  824  (2). 

master  may  acquire  or  hold  possession  through,  in  larceny,  ii.  826. 

distinctions  as  to  larceny  by,  ii.  829-832,  835,  836. 
SERVANT  IN  EMBEZZLEMENT, 

most  receive  thing  from  third  person,  not  master,  ii.  865  (1). 
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SERVANT  DE  FACTO, 

whether,  competent  to  commit  embezzlement,  ii.  380,  340  (3). 
SERVANT»S  HIDING-PLACE, 

.  not  **  ultimate  destination  "  in  larceny,  ii.  830  (1). 
SERVANT'S  HONESTY, 

thing  received  from  master  to  try,  no  embezzlement  of,  ii.  365  (2). 
SERVANT  OF  HUSBAND, 

eloping  with  wife,  when  commits  larceny,  ii.  874  (4). 
SERVANT  AND  MASTER,  correlatives,  not  one  without  other,  ii.  333. 
SERVE  PROCESS,  (See  Process.) 

officer's  refusal  to,  iodictable,  i.  240  (3). 
SERVED  WITH  PROCESS, 

Contempts  by  personsy  in  absence  of  court,  full,  ii.  256. 
SERVICE  OF  PROCESS,  on  Sunday,  invalid,  ii.  968  (2). 
"SERVILE  LABOR   OR  WORK," 

what,  within  Sunday  statute,  ii.  954  (4). 
SESSIONS,  when  contempt  of  order  of,  indictable,  i.  240  (1). 
SETTING  DOG  ON  ONE,  (See  Doq.) 

a  battery,  ii.  72  (2). 
SETTING  FIRE,  liability  for,  when  it  communicates,  i.  318  (3). 

procurer  of,  to  building,  principal,  i.  686. 
SETTING  FIRE  TO  PROPERTY, 

as  statutory  malicious  mischief,  ii.  994. 
SETTLEMENT.  (See  Pauper.) 

English  laws  concerning,  of  paupers,  how  not  with  us,  i.  508. 

conspiracy  to  procure  pauper  to  change,  ii.  218  (3). 
SEVEN  YEARS,  age  of  child's  imperfect  capacity  for  crime, i-  368. 
SEVEN  YEARS'    ABSENCE,  in  polygamy,  i.  303  a,  note,  i.ar.  15,  16. 
"SEVERALLY,"  effect  of  charging  crime  as  committed,  i.  802. 
SEVERED  FROM  SOIL,  larceny  of  things,  ii.  765. 
SEVERING  AND  REMOVING,  from  soil,  in  larceny,  ii.  765,  766. 
SEXUAL  CAPACITY,  what,  in  rape,  ii.  1116-1118. 
SEXUAL  INTERCOURSE,  when,  is  battery,  ii.  72  b  (2). 
SHALLOW  DEVICES,  (See  Person  Cheated.) 

Operating  on  weak  minds,  in  fcdse  pretences,  full,  ii.  433-436,  464. 
SHAM  PROSECUTIONS, 

Effect  of,  as  to  protection  from  second  jeopardy,  full,  i.  1008-1011. 
SHAVING   CUSTOMERS,  whether,  permissible  on  Lord's  day,  ii.  968  (4). 
SHEEP,  false  pretence  that,  are  not  diseased,  ii.  450  (2). 

are  subjects  of  larceny,  ii.  774. 
SHERIFF,  SHERIFFS,  (See  Arrest  —  Conbtablb  —  Deputy  - 

Office  —  Officer —  Resisting  Officer.) 

how  far  criminally  liable  for  deputy,  i.  218. 

crime  of  refusing  office  of,  i.  246  (1),  458  (2). 

dying  before  execution,  effect  of,  i.  951. 

contempts  against,  ii.  248  (1). 

neglects  and  wrongs  by,  contempt  of  court,  ii.  255  (4);  extortion  by, 
ii.  392  (2). 

murder  in,  to  behead  one  sentenced  to  be  hanged,  ii.  631  (2). 
SHERIFFS  AND  OTHER  LIKE  OFFICERS, 

Malfeasance  and  non-feasance  by^  full,  ii.  978,  979. 
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"SHIP  OR  VESSEL."  (See  Vessel.) 

SHIPBOARD,  jurisdiction  of  offence  on,  i.  112-120. 

SHOEING  HORSES,  what  permissible  on  Sunday,  ii.  059  (7). 

SHOOT  AT  PERSON,  whether,  when  no  person  in  range  of  gan,  i.  758  (1). 

SHOOTING,  death  by,  not  crael  and  unusual  punishment,  i.  947  (4). 

a  statutory  aggravation  of  assault,  ii.  53  (2);  violating  Lord^s  day,  ii, 
956  a  (1). 
SHOOTING   ANIMAL,  whether  asportation  of  larceny  by,  ii.  797  (1). 
SHOOTINO-IN  BALL,  whether,  entry  in  burgUry,  u.  94. 
SHOOTING  CARELESSLY,  casually  kUling  man  while,  ii.  692  (2). 
SHOOTING  INTO  CROWD,  effect  of,  in  attempt,  i.  736  (7). 
SHOOTING  DISTANCE,  pointing,  not  within,  in  assault,  u.  32  (2). 
SHOOTING  FELON,  when  permissible,  i.  843. 
SHOOTING  TO  FRIGHTEN  HORSE,  death  from,  murder,  ii.  682. 
SHOOTING  GAME,  casually  killing  man  while,  ii.  692  (2),  note. 
SHOOTING-MATCHES,  as  conspiracies  against  animals,  i.  597  a. 
SHOOTING  TO  MURDER,  no  ball,  i.  750  (2). 
SHOOTING    AT  ONE  NOT  MEANT, 

and  wounding,  is  attempt  to  murder,  i.  736  (6). 
SHOP,  (See  Open  Shop) 

larceny  from,  compound,  i.  566  (5) ;  defending,  with  spring-guns,  i.  855. 

arson  of,  ii.  17  (1);  larceny  of  note  dropped  in,  ii.  883  (1). 
SHOP-BRE AKINGS,  (See  Breaking  —  Burolary,  &c. ) 

statutory,  governed  by  common-law  rules  of  burglary,  ii.  118  (2). 
SHORES,  waters  between,  whether  within  counties,  i.  149. 
••SHOW   FORTH  IN  EVIDENCE,"  (See  Evidence  — Foboert.) 

meaning  ot  the  words,  ii.  608. 
SHOWS  UNLICENSED,  (See  Pubuc  Shows.) 

setting  up,  i.  1148. 
SHREWDNESS,  insanity  not  incompatible  with,  i.  878. 
SHROrD,  subject  of  larceny,  ii.  780  (2). 
SHUTTER,  disturbance  to.  as  entry  in  burglary,  ii.  95  (2). 
SICK,  (See  Public  Health.) 

travelling  on  Sunday  to  minister  to  the,  ii-  960  (5). 
SICK  PERSON,  noise  an  assault  on,  i.  549. 
SICKNESS,  (See  Form  er  Jeopardy  —  Jcror  —  Witness.) 

in  own  house,  danger  to  public,  i.  490  (1). 

effect  of,  as  taking  away  jeopardy,  i.  1032  (1),  1037  (2). 
SIGNATURE,  (See  Misreading  Instrument.) 

to  write  the,  is  same  in  forgery  as  whole  instrument,  ii.  572  (3). 

altering  writing  before,  in  forgery,  ii.  589  (1). 
SIGNATURE  TO   AFFIDAVIT,  not  essential  in  perjury,  ii.  1018  (9). 
SIGNATURE  TO  INSTRUMENT, 

obtaining  the,  by  false  pretences,  iL  460  (4).  484. 
SIGNING,  the  apparent,  in  forgery,  by  one  not  authorized,  ii.  541  (2). 
SIGNS,  false  pretence  by,  ii.  430. 

SILENTLY  UTTERING,  false  pretence  by,  ii.  480  (3). 
SILVER,  false  pretence  that  thing  is,  ii.  453;  of  thiclmess  of,  ii.  454  (3),  456. 
SILVER-PLATING,  false  pretence  of  thickness  of,  ii.  454  (3). 
«*  SIMILAR  PIECES,"  statutory  counterfeiting  o^  ii.  288. 
SIMILITER,  the.  not  essential  to  issue,  i.  1029  a. 
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SIMILITUDE,  (See  Count  erf  eitino  —  Forgery.) 

*   To  genuine,  what  required  in  forgery,  full,  i.  769  (2),  ii.  592-595. 

what,  in  counterfeiting  coin,  ii.  291. 

of  invalid  instrument,  still  no  forgery,  ii.  538  (3). 
SIMONY,  what,  not  with  us,  ii.  496  (3). 
SIMPLE  LARCENY.  (See  Larceny.) 

SIMULTANEOUS,  whether  act  and  evil  intent  must  be,  i.  207,  208,  771. 
SINGING-BIRDS,  no  larceny  of  reclaimed,  ii.  773  (2). 
SINGING-SCHOOL,  disturbing,  ii.  307. 
SINGLE,  false  pretence  of  being,  ii.  445. 

SINGLE   SALES,  as  evidence  of  common  liquor  selling,  i.  782  (1). 
SINGLE  WOMAN,  indicting  wife  as,  i.  363  (4). 
SISTER  STATE,  attainder  in,  as  incapacitating  witness,  i.  976  (1). 
8E1ILL,  exhibiting  false  writing  as  specimen  of,  not  forgery,  ii.  601  (1). 

physician  causing  death  from  want  of,  ii.  664  (1). 
SLANDER,  (See  Libel  and  —  Obscene  Words  —  Political.) 

Oral,  whether  indictable,  and  law  of,  full,  i.  470  (1),  540  (4),  591  (4),  ii. 
945-947. 

in  accusing  one  of  pardoned  offence,  i.  898  (2),  note,  par.  2,  917  (2). 

conspiracy  in  nature  of,  ii.  217;  spoken  to  justice  or  judge,  ii.  265,  266. 
SLANDER  OF  GOVERNMENT,  offence  of,  i.  457  (3). 
SLANDER  AND  LIBEL,  why  indictable,  i.  540  (4). 
SLANDER  OF  OFFICER,  oral,  when  indictable,  i.  490  (1). 
SLAUGHTER-HOUSE,  whether  nuisance,  i.  1143,  1144. 
SLAVE,  (See  Emancipation  —  Free  Negroes  —  Negro.) 

statute  against  taking,  on  steamboats  without  a  pass,  i.  307  (1). 

beating  of,  in  street,  indictable,  i.  597. 

permitting,  to  hire  time,  construction  of  statute  against,  i.  659  (2). 

homicides  by,  trial  in  what  courts  i.  811 ;  intending  to  steal,  killed,  i.  854, 
855. 
SLAVE  TRADE,  offence  of,  i.  564  (3),  note. 
SLAVERY,  (See  Emancipatiojj.) 

effect  of  secession  on,  i.  161-171. 

whether,  can  legally  exist  in  **  republican  government,''  i.  168. 
SLIGHT  OBSTRUCTION,  in  public  way,  u.  1272  (1),  note. 
SLITTING  NOSE,  in  mayhem,  ii.  1003. 
SLITTING   NOSTRILS,  punishment  by,  i.  942. 
SMALL  OFFENCE   OR  OFFENCES,  (See  Magnitude.; 

aiders  in,  i.  688;  helper  after  in,  i.  706  (1). 

compounding,  whether  indictable,  i.  711  (2),  715  a. 

misdemeanor  is  too,  for  misprision,  i.  717  (2). 

attempt  may  be  too,  for  law's  notice,  i.  759  (1). 

copper  coins  in  cheat,  ii.  286  (2). 
SMALL-POX,  one  having,  not  demand  trial,  i.  354  (2). 

death  from  exposure  to,  murder,  ii.  687  (2). 
SMALL  THINGS,  (See  Magnitude.) 

Criminal  law  not  notice,  full,  i.  212-228;  namely,  in  general,  213*215;  as  to 
intent,  216-222;  as  to  act,  223-227. 

public  wrongs  too,  to  be  indictable,  i.  239 ;  their  degree  of  evil,  i.  247. 

intent  too  little  of  evil  to  make  act  unintended  indictable,  i.  334. 

mental  incapacity  may  be  too  small  to  excuse,  i.  376. 
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SMALL  THIH^GS  ^conHnued. 

near  or  remote  ooasequences,  i.  406  ;  how  in  lareenj,  i.  579. 

doctrine  of,  in  interpretation  of  statutes,  i.  659. 

accessory  after  in  petit  larceny,  too  small  to  punish,  i.  680. 

nearness  of  intent  to  another's  criminal  act,  i.  68b. 

conspiracy  too  small,  ii.  186, 195  (3);  cause  of  death  too  indirect,  ii.  663. 
SMALLER  CRIM£, 

conviction  of,  bars  indictment  for  larger  which  includes  it,  i.  1056  (1). 
SMELL,  disagreeable,  element  in  offensiye  trade,  L  1138  (3). 
SMOKE,  element  in  ofiTensive  trade,  i.  1138  (3). 
SMUGGLING,  concerning,  i.  488  (2),  note. 
SNATCHIXG,  as  asportation  in  larceny,  ii.  797  (4). 

whether  and  when,  is  the  violence  of  robbery,  ii.  1167. 
SOAP-BOILING  ESTABLISHMENT,  whether  nuisance,  i.  1143. 
SOCIAL  DUTY,  homicide  from  breach  of,  i.  217  (2). 
SOCIAL  STANDING,  false  pretence  about  one's,  ii.  438. 
SODOMY,  (See  Defence  —  Homicide.) 

The  crime  of,  full,  ii.  1191-1196. 

defined,  and  how  punished,  i.  503  (1);  as  ground  for  divorce,  i.  503  (2). 

inciting  oue  to,  an  indictable  attempt,  i.  767  (2),  768  b,  768  d  (2). 

repelling  ot,  to  death,  lawful,  i.  867  (3). 

father  killing  one  caught  in,  with  son,  ii.  708  (1). 

whether  emission  essential  in,  ii.  1127  (2)-1131. 

parting  with  thing  to  avoid  charge  of,  in  robbery,  ii.  1172. 
SOIL,  whether  larceny  of  what  adheres  to,  i.  577  (2),  ii.  763-766. 

larceny  of  things  severed  from,  ii.  765. 
SOLDIEH,  SOLDIERS,  (See  Mustkriko  —  Recruiting  —  Wan- 

DKRIMO.) 

command  of  officer  to,  i.  355  (1). 
SOLE  MEANS,  false  pretence  need  not  be  the,  of  obtaining  thing,  ii.  424. 
SOLEMN  OATH,  meaning  of,  ii.  1018- (5),  note. 
SOLICITATION  TO  BAWDUY,  whether  indicUble,  i.  501  (1). 

to  carnal  intercourse,  not  attempt  at  rape,  i.  731  (5). 

as  open  and  gross  lewdness,  i.  1129. 
SOLICITATION  OF  CHASTITY, 

whether  or  when  indictable,  i.  501  (I),  768  (2). 
SOLICITATION  TO  CRIME,  (See  Attempt.) 

A  form  of  indictable  aUempt  to  ctmmU  it,  full,  i.  767-768  <f,  772  (2;,  772  a, 
ii.  20. 

to  commit  arson,  ii.  20;  assault,  ii.  55  (3),  62;  battery,  ii.  62;  bribery, 
ii.  88  (2);  larceny,  ii.  886;  perjury,  ii.  1056;  sodomy,  ii.  1195. 
SOLVENT,  false  pretence  that  one  is,  ii.  457  (1). 
SOMNAMBULISM,  a  species  of  insanity,  i.  395  (2). 
SON,  may  defend  father,  father  defend,  i.  877  (2). 

father  killing  one  in  sodomy  with,  ii.  708  (1). 
SONG  IN   STREETS,  when  indictable,  ii.  916  (6). 
SORCERERS,  who,  and  whether  indictable,  i.  593  (1,  3). 
SORCERY,  taking  life  to  prevent  wife  being  killed  by,  i.  305  (2),  note. 
SORT  OF  PUNISHMENT,  oue  form  of  cruel  and  unusual,  i.  947  (3,  4). 
SORTS  AND  EXTENT, 

Of  the  punUhment,  full,  i.  983-958. 
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SOULS,  corporations  have  no,  i.  422  (3),. note. 

SOUNDNESS  OF  HORSE,  false  pretence  as  to,  ii.  429  (5),  453. 

SOURCES, 

Of  juridical  law,  full,  i.  1-21. 
SPECIAL  DIRECTION,  embezzled  thing  received  by  master's,  ii.  353. 
SPECIAL  INJURY,  indictable  wrong  actionable  only  when,  i.  2G5  (2). 
SPECIAL  INTENT,  (See  Specific  Intent.) 

whether,  in  forgery,  ii.  597. 
SPECIAL  OCCASION,  embezzlement  by  one  employed  for,  ii.  340  (3). 
SPECIAL  OWNERSHIP,  suffices  in  larceny,  ii.  789  (2). 
SPECIAL   PROPERTY,  acquired  in  lost  goods,  ii.  881,  882. 
SPECIAL  VERDICTS,  old  practice  of,  in  homicide,  i.  848,  ii.  673  (2). 
SPECIALTY,  subject  of  forgery,  ii.  528. 
SPECIFIC,  whether  United  States  powers  are,  i.  185. 

when  question  should  be  made,  to  found  perjury,  ii.  1034  (2). 
SPECIFIC   ARTICLE  OR  ARTICLES, 

fine  and  forfeiture  of,  distinguished,  i.  820  (2). 

punishment  by  forfeiture  of,  i.  944  (1). 

whether,  must  be  shown  in  embezzlement,  ii.  374,  375. 
SPECIFIC  CRIME  OR  CRIMES,  (See  Specific  Offences.) 

How  the  law  shapes  the  criminal  wrong  intOf  full,  i.  773-785  a. 

criminal  transactions  divided  into,  i.  599  (2). 

what  a,  i.  776-778,  784. 
SPECIFIC  INTENT,  (See  Intent.) 

Intoxication  in  cases  requiring  a,  full,  i.  408-413 ;  in  special  cases  not  re- 
quiring a,  full,  i.  414,  415. 

ignorance  of  law  in  crimes  requiring  a,  i.  297  (1). 

carelessness  in  offences  requiring  a,  i.  320  (1). 

more  highly  criminal  than  carelessness,  i.  321  (1). 

doctrine  of  unintended  result  not  applies  to  crimes  requiring,  i.  385. 

to  commit  the  particular  substantive  crime,  essential  in  ail  attempts,  i. 
729  (4),  731  (1,  4),  735  (2),  772  a;  and  must  govern  entire  act,  i. 
770  (2). 

whether,  in  forgery,  ii.  597. 

whether,  to  swear  to  what  is  false,  essential  in  perjury,  ii.  1048  (1). 
SPECIFIC  OFFENCES,  (See  Specific  Crime  —  Technical  Di- 

visions.) 

Relations  of,  to  one  another^  and  criminal  transaction^  full,  i.  790  a-8l5  a ; 
namely,  separation  into  specific  crimes^  and  consequenceSy  791-803;  lim- 
itations created  by  merger  and  the  likcy  804-815. 

constituted,  how,  i.  599  (2) ;  created  and  named,  773-785. 
SPECIFIC  TERMS,  of  statute,  as  to  things  emliezzled,  ii.  356  (3). 
SPEECH  IN  STREET,  whether  indictable,  i.  1146  (1),  note. 
SPEED  OF  VEHICLE,  statutes  and  ordinances  regulating,  i.  540  (3). 
SPIRITS,  intercourse  of,  with  mortals,  as  crime,  i.  593  (3). 
SPIRITUOUS  LIQUORS,  (See  Intoxicating.) 

suppressing,  in  Indian  Territory,  i.  154. 
SPITTING  IN  FACE,  a  battery,  ii.  72  (2). 
SPORT,  homicide  in  reckless,  i.  314  (4). 

disobeying  law  in,  no  excuse,  i.  345  (4). 

cruelty  to  animals  as  unlawful,  i.  597  a. 
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SPORT  —  continued. 

death  from  fire-arms  in,  ii.  656  h  (2) ;  from  act  in  waDton,  ii.  658, 692  (3% 
693. 
"  SPORTING,"  what,  on  Lord's  day,  ii.  956  a  (3). 
SPREADING  FALSE  NEWS  OR  RUMORS, 

offence  of,  i.  472-477 ;  to  enhance  prices,  i.  523,  526. 
SPRING-GUNS,  (See  Defence  —  Homicide.) 

what  right  to  nse,  for  protection,  i.  854-857. 

beside  highway,  indictable,  ii.  1273  (7). 
SPURIOUS  GOODS  ON  MARKET,  conspiracy  to  thrust,  ii.  210. 
SQUARES,  pubDc,  sort  of  highways,  ii.  1269  (2). 
SQUIB,  throwing  lighted,  into  crowd,  is  battery,  ii.  72  a  (2). 
SQUIRRELS,  whether  larceny  of  reclaimed,  ii.  773  (2). 
STABBING,  a  statutory  aggp-avation  of  assault,  ii.  53  (2). 
'<  STACK,"  malicious  mischief  to,  ii.  986. 
STACK  OF  HAY,  not  parcel  of  house,  in  arson,  ii.  11  (3). 
STAGE  OF  CAUSE,  (See  Former  Jeopardy.) 

At  what  J  does  Jeopardy  cUtach,  full,  i.  1013-1019. 
STAGE-COACH,  what  care  required  from  driver  of,  i.  217  (3).  note. 
STAGE-DRIVER,  whether  servant  for  embezzlement,  ii.  341  (4),  349  (1). 
STAMP,  forgery  may  be  of  a,  ii.  530  (2). 
STAMP  ACT,  no  violation  of,  without  fraud,  i.  345  (3). 
STAMP  ON  WARES,  (See  False.) 

false  statement  as  to  meaning  of,  a  false  pretence,  ii.  454  (2). 
STAMPED,  forgery  of  instruments  not,  ii.  540. 
STAND  THEIR  GROUND,  officer  killing  rioters  who,  ii.  655  (4). 
STANDING  IN  LIFE,  false  pretence  about  one*s,  ii.  438. 
STANDING  MUTE,  old  forfeiture  for,  i.  968  (1). 
STANLEY'S  CASE,  concerning,  i.  140,  note. 
STARE  DECISIS,  (See  Decisions.) 

Doctrines  of^  special  to  criminal  cases,  full,  i.  93-98. 

not  applicable  to  blunder,  i.  140,  note. 
STARVATION,  one  killing  another  to  prevent  own,  i.  348  a. 

taking  property  to  prevent,  i.  349. 
STATE,  STATES,  (See  Government  —  Jurisdiction  —  Leave 

Country  —  Locality  of  Crime  —  Out  of  —  United  States  — 
Waiver  by.) 

Larceny  in  one,  and  taking  goods  into  another,  full,  i.  137-142. 

Local  limits  and  Jurisdiction  of,  full,  i.  145-155. 

How  the,  bound  by  guaranty  against  second  Jeopardy,  full,  i.  992-^94. 

is  the  plaintiff  in  every  criminal  cause,  i.  32. 

whether,  may  declare  martial  law,  i.  48,  49. 

our,  not  known  abroad,  i.  100. 

surrendering  fugitives  from  justice  as  between,  i.  135. 

commanding  wrongful  acts  abroad,  i.  153. 

jurisdiction  of,  over  same  wrong  as  United  States,  i.  155,  178. 

source  of  authority  of,  not  prohibited  to,  i.  156,  157. 

become,  by  secession,  subject  to  national  legislation,  i.  161-171. 

when  United  States  have  full  governmental  powers  in,  i.  163,  171. 

right  of,  to  appropriate  persons  to  its  exclusive  service,  i.  180. 

has  no  powers  outside  of  territorial  limits,  i.  184,  188  a. 
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STATE,  STATES  — amtinued. 

destroying  vessel  outside  of,  as  offence  against,  i.  570,  note. 

enticing  one  out  of,  to  enlist  as  soldier,  i.  752  (3),  note. 

'what  rights  of,  taken  away  by  pardon,  i.  910,  911,  916. 

provisions  against  second  jeopardy,  whether  bind  the,  i.  981. 

prosecution  in  one,  not  bars  same  in  another,  i.  986 ;  or  by  United  States, 
i.  987,  988. 

whether,  can  have  erroneous  proceedings  reversed,  i.  1024. 

contempt  of  court  is  offence  against  the,  not  the  judge,  ii.  269  (8). 

challenge  to  duel  out  of  the,  ii.  315. 

false  pretences  partly  in  each  of  two,  ii.  486. 
STATE  AFFAIRS,  assaults  in  places  for,  aggravated,  ii.  48. 
STATE  COURTS,  (See  Court  —  Jurisdiction.) 

no  power  to  administer  United  States  laws,  ii.  1022. 

cannot  release  federal  prisoners,  i.  63,  note,  par.  3. 
STATE  WITHOUT  GOVERNMENT, 

National  authority  over,  full,  i.  161-171. 
STATE  JURISDICTION,  what,  over  public  ways,  i.  175. 
STATE  LAWS, 

The,  as  to  counterfeit  coin,  full,  ii.  283-287  a. 

administered  in  United  States  courts,  i.  193,  194. 
STATE  LIMITS,  (See  Territorial  —  United  States.) 

Jurisdiction  of  United  States  within^  full,  i.  156-181. 

United  States  outside  of,  full,  i.  182-188  a. 

whether  national  common  law  of  crimes  beyond,  i.  201,  202. 
STATE  PRISONER,  (See  Habeas  Corpus  —  Political  Prisoner 

— Prisoner  op  War.) 
,       meaning  of  term,  i.  64,  note,  par.  8. 
STATE  TREASON, 

Against  individual  States,  full,  ii.  1254,  1255. 
STATE  TRIALS,  the,  i.  76. 
STATE  AND  (OR)  UNITED  STATES, 

respective  revenue  laws  of,  i.  486-488. 

embezzlement  against,  ii.  382;  forgery  as  against,  ii.  557,  611. 

whether  libels  on  foreign  persons  cognizable  by,  ii.  938  (2). 

jurisdiction  in,  over  libels  on  government,  ii.  941  (2). 

as  to  jurisdiction  over  perjury,  ii.  1022,  1023. 
STATUTE,,  STATUTES,  (See  Criminal  —  Interpretation  of  — 

Old  English  —  Operation  of.) 

Special  terms  of  the,  as  to  the  act  in  attempt,  full,  i.  755-758. 

Distinctions  between  murder  and  manslaughter  under,  full,  ii.  720-722. 

always  subject  to  repeal,  not  bind  future  legislation,  i.  35. 

whether,  of  extra-territorial  force,  i.  109. 

interpreted  by  law  of  nations,  i.  112  (2). 

subject  to  exceptions  of  international  law,  i.  115  and  note,  124. 

interpretation  of,  for  punishing  offences  abroad,  i.  121. 

court  overlooking  a,  not  changes  law,  i.  140,  note. 

when  required  to  give  effect  to  Constitution,  i.  195. 

proposed,  should  consider  practical  workings  of,  i.  211. 

the  boundaries  of  crime  are  enlarged  by,  i.  225. 

when  thing  prohibited  by,  indictable,  i.  237,  238. 
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form  of,  to  be  ex  poet  facto,  i.  282. 

interpreted  to  require  crimiDal  intent,  i.  291,  291  b- 

impossible  to  be  known,  when  take  effect,  i.  296. 

violating  letter  of,  through  mistake,  i.  303  a,  note,  par.  5  et  seq. 

effect  of,  when  silent  as  to  intent,  i.  303  a,  note,  par.  20. 

interpretation  of,  follows  legislative  will,  i.  303  b, 

interpreted  by  known  principles  of  law,  i.  304. 

disobeying  letter  of,  not  knowing  facts,  i.  307  (1). 

whether  court  pronounce  void,  as  violating  Divine  law,  i.  344. 

not  violated  unless  common  law's  evil  intent  accompanied  act,  i.  345. 

creating  crimes,  interpreted  by  the  common  law,  i.  448. 

disobeying,  when  indictable,  i.  469  (3).  . 

felony  created  by,  how  punished,  i.  615  (3),  622  (2),  935. 

defining  felonies,  and  how  interpreted,  i.  617-622. 

recognizing  degrees  of  principal,  i.  648  (5);  accessories  in  felony  by, 
i.  665. 

varying  common  law  of  principal  and  accessory,  i.  667  (1),  668  (5), 
670,  671. 

attempt  to  commit  offence  by,  indictable  at  common  law,  i.  759  (2). 

how  indictment  and  conviction  on  alternative  clauses  of,  i.  799  (4). 

providing  for  rehearing,  and  how  interpreted,  i.  1026. 

whether  proceeding  on,  bars  future  steps  on  municipal  by-law,  i.  1029  (3). 

misinterpreting,  in  extortion,  ii.  399  a. 
STATUTE  AND  COMMON  LAW, 

same  wrong  offence  against  both,  i.  785  (8). 

forfeitures  in  rem  by  either,  i.  821  (6). 
STATUTE  OF  FRAUDS, 

false  oral  testimony  as  to  contract  within,  ii.  1038  (3). 
STATUTES  AND  BY-LAWS, 

whether  same  wrong  punishable  under  both,  i.  1068. 
STATUTES  OF  EMBEZZLEMENT, 

determine  what  things  may  be  embealed,  ii.  856  (1). 
STATUTES,  ENGLISH,— circrf,— 

51  Hen.  3,  stat.  6,  —  i.  491  (3),  note. 

Westm.  1,  c.  18,  — i.  625  (1),  note,  ii.  1109, 1115, 1133  (1). 

Westm.  1,  0.  15,  — i.  679  (1). 

Westm.  1.  c.  26,  — ii.  397,  403,  note. 

Westm.  1,  0.  84,  — i.  472-476,  note. 

Westm.  2,  c.  25,  — i.  679  (1),  note. 

Westm.  2,  c.  84,  —  ii.  874,  1111,  1114,  1115  and  note,  1122  (6),  1134. 

3  Edw.  1,  c.  13,  — ii.  1109,  1133  (1). 

3  Edw.  1,  c.  25,  — ii.  131  (2),  note. 

3  Edw.  1,  c.  26,  — ii.  397,  note,  408,  note. 

13  Edw.  1.  c.  84.  — ii.  1111. 

18  Edw.  1,  Stat.  1,  c.  34,  — ii.  874  (3),  note. 

21  Edw.  1,  — ii.  174(1). 

28  Edw.  1,  c.  11,  —  ii.  131  (2),  note. 

28  Edw.  1,  Stat.  8,  o.  20,  —  ii.  164. 

33  Edw.  1,  Stat.  2,  — ii.  124  (2),  131  (1),  note,  174  (1),  176  (1). 

1  Edw.  2,  Stat.  2,  — ii  1070  (8),  1076, 1077, 1079, 1106  (1). 
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9Edw.  2,  c.  3,  —  ii.  46. 
2Edw.  3,  c.  3,  — ii.  492(4). 
6Edw.  3,  c.  8,  — ii.  1100. 
5  Edw.  3,  c.  10,  —  ii.  384  (1),  note. 

14  Edw.  3,  Stat.  1,  c.  4,  —  ii.  624  (1),  note. 

26  Edw.  8.  —  i.  702,  note. 

25  Edw.  3,  Stat.  6,  c.  2,  —  i.  611  (2),  659  (1),  ii.  87,  1205  (2),  1206, 1223, 
1224,  note. 

27  Edw.  3,  Stat.  1,  c.  2,  —  i.  906  (1),  note. 
34  Edw.  3,  c.  8,  — ii.  384  (1),  note. 

38  Edw.  3,  Stat.  1,  c.  12,— ii.  384  (1),  note. 

2  Rich.  2,  Stat.  1,  c.  5,  —  i.  472-476,  note. 
5  Rich.  2,  c.  7,  —  ii.  492  (2),  note. 

5  Rich.  2,  Stat.  1,  c.  8,  — ii.  492  (2),  501  (3). 
13  Rich.  2,  Stat.  2,  c.  1,  —  i.  429  (2),  ii.  624  (2). 

15  Rich.  2,  c.  2,  —  ii.  492  (3),  note,  493  (1),  494,  498. 
5  Hen.  4,  c.  5,  —  i.  429  (2),  ii.  1002  (2). 

5  Hen.  4,  c.  6,  —  ii.  45,  48,  note. 
8  Hen.  5,  c.  6,  —  ii.  1200  (2). 

8  Hen.  6,  c.  1,  —  ii.  48,  note. 

8  Hen.  6,  c.  9,  — ii.  494,  495,  501  (3),  503. 

11  Hen.  6,  c.  11,  —  ii.  45,  48,  note. 

3  Hen.  7,  c.  2,  —  i.  555. 

21  Hen.  8,  c.  7,  — ii.  319,  856  (4). 

23  Hen.  8,  c.  1,  —  ii.  624  (2),  625  (2),  627  (2),  726  (3),  732  (2),  1179  a  (1). 

24  Hen.  8,  c.  5,  — ii.  621. 

25  Hen.  8,  c.6,  — i.  503(1). 

32  Hen.  8,  c.  9,  —  i.  541  (2),  note,  ii.  137  (2),  138,  139  (1),  note,  384  (1), 

note. 
83  Hen.  8,  c.  1,— i.  571  (1),  ii.  141,  143  (2),  144  (2),  145  (2),  157  (1), 

160  (1),  410  (1),  412,  439. 
83  Hen.  8,  o.  12,  —  ii.  48  and  note. 
37  Hen.  8,  c.  6,  — ii.  999  (2).  1002  (3). 
1  Edw.  6,  c.  1,  — ii.  76  (1),  note. 

1  Edw.  6,  c.  12,  —  ii.  102,  1179  a  (1). 

2  &  3  Edw.  6,  c.  19  — ii.  76  (1),  note. 

2  &  3  Edw.  6,  c.  24,  —i.  115,  note,  par.  2,  4. 
8  &  4  Edw.  6,  c.  21,  —  i.  524  and  note. 

4  Edw.  6,  —  ii.  101  (1),  note. 

6  &  6  Edw.  6,  c.  4,  — ii.  47,  48,  note. 

6  &.6  Edw.  6,  c.  9,  —  ii.  103  (1),  note. 

6  &  6  Edw.  6,  c.  14,  —i.  519  (1),  524  and  note,  525. 

1  Mary,  c.  2,  — ii.  76  (1),  note. 

1  Mary,  sess.  2,  c.  6,  — ii.  279. 

1  &  2  Phil.  &  M.  c.  3,  —  i.  472-476,  note. 

1  &  2  Phil.  &  M.  c.  12,  —  i.  957  (2).  note. 

2  &  3  PhiL  &  M.  c.  3,  —  i.  524  (1),  note. 
4  &  5  PhU.  &  M.  c.  4,  — ii.  103  (1),  note. 
1  Eliz.  c.  1,— ii.  76  (1).  note. 

1  Eliz.  c.  6,  —  i.  472-476,  note. 
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5  £liz.  c.  5,  —  i.  524  and  note,  ii.  76  (1),  note. 

dEliz.  c.  9,— ii.  1040(2). 

5  Eliz.  c.  10,  —ii.  320  (1),  note. 

5  EUz.  c.  12,  —  i.  624. 

5  Eliz.  c.  14,  --  ii.  549-553,  506,  603  (3). 

8  Eliz.  c.  4,  —  u.  895  (1). 

13  Eliz.  c.  5,  -  i  572  a  (1). 

13Eliz.c.  25,  — i.  524. 

18  Eliz.  c.  5,  — i.  712(1). 

18  Eliz.  0.  7,  —  ii.  1112,  1183  (1). 

31  Eliz.  c.  11,  —  ii.  496  (1),  503. 

39  Eliz.  c.  15,  —  ii.  103  (1),  note. 

IJao.  1,0.  11,  — i.  502  (3). 

IJac.  1,0.  12,  — i.  593(1). 

3  Jac.  1,  0.  21,  —ii.  76  (1),  note. 

4  Jac.  1,  0.  5,  —  i.  399  (1),  note. 
21  Jao.  1,  c.  7,  —  i.  399  (1),  note. 
21Jao.  1,  c.  15,  — ii.  496(2). 

21  Jac.  1,  0.  26,  —  ii.  554. 

12  Car.  2,  o.  25,  —  i.  491  (3),  note. 
15  Car.  2,  c.  8,  —  i.  524  (1),  note. 

22  &  23  Car.  2,  c.  1,  — ii.  1003  (1). 
22  St  23  Car.  2,  c.  7,  —  ii.  999  (2). 

29  Car.  2,  o.  7,  —  ii.  957  (1).  958  (2),  note. 

3  Will.  &  M.  c.  9,  —  i.  699,  ii.  866  (2),  1179  a  (1). 

1  Will.  8,  0.  18,  — ii.  76  (1),  note. 

8  &  9  WiU.  3,  c.  26,  -  ii.  292. 

12  &  13  Will.  3,  0.  2,  —  i.  913  (1),  note. 

1  Anne,  aUt.  2,  c.  9,  —  i.  668  (1),  699,  700,  note,  ii.  1049  (3). 

5  Anne,  o.  14,  —  i.  957  (2),  note. 
5  Aune,  c.  81,  —  i.  699,  700,  note. 

5  Anne,  c.  34,  —  i.  524  (1),  note. 

6  Anne,  c.  31,  §  8,  — ii.  16  (1),  note. 

7  Anne,  o.  12,  —  i.  128,  note. 

9  Anne,  o.  14,  —  ii.  48,  note. 

12  Anne,  stat.  1,  o.  7,  —  li.  99,  900  (2),  note,  903. 

8  Geo.  1,  c.  18,  —  i.  957  (2).  note.  . 

9  Geo.  1,  c.  22,  — ii.  999.  1200  (2). 

2  Geo.  2,  c.  24,  §  7,  — ii.  86  (2),  note. 
9  Geo.  2,  c.  35,  —  i.  106. 

26  Geo.  2,  c.  14,  —  ii.  400. 

27  Geo.  2,  c.  15,  — ii.  1200(2). 

80  Geo.  2,  c.  24,  —ii.  411  (1),  446  (1),  460  (3). 
31  Geo  2,  c.  29,  —  ii.  143  (1).  note. 

3  Geo.  3,  c.  11,  — ii.  143  (1),  note. 
12  Geo.  3,0.  48,  — i.  845  (3). 

12  Geo.  3,  c.  71,  — i.  524. 

13  Geo.  8,  c.  62,  —ii.  143  (1),  note. 
13  Geo.  3,  c.  80,  — ii.  183(1). 

33  Geo.  8,  o.  52,  §  62,—  ii.  403,  note. 
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39  Geo.  3,  c.  85,  —  i.  567  (2),  note,  ii.  321,  334,  344. 
43  Geo.  3,  c.  58,  §  2,  —  i.  741,  note. 
49  Geo.  3,  c.  126,  §  3,  —  ii.  85  (1),  note. 
52  Geo.  3,  c.  64,  —  ii.  411  (2). 
52  Geo.  3,  c.  143,  —  ii.  340  (2). 

5  Geo.  4,  c.  47,  —  i.  517. 

6  Geo.  4,  c.  129,  —  il  230  (3). 

7  Geo.  4,  c.  64,  — ii.  471  (3),  1099,  note. 
7  &  8  Geo.  4,  c.  18,  —  i.  855,  note. 

7  &  8  Geo.  4,  c.  27,  —  ii.  412,  note. 

7  &  8  Geo.  4,  c.  28,  —  i.  937,  1070,  note. 

7  &  8  Geo.  4,  c.  29,  —i.  679  (3),  ii.  99  (1),  100,  note,  322,  334,  337,341  (2), 

note,  344,  369,  375,  412,  471  (3),  477  (2),  note,  479,  481  (1),  1200  (3). 
7  &  8  Geo.  4,  c.  30,  —  i.  298  (2),  note,  ii.  13  (2),  note,  997,  note. 
9  Geo.  4,  c.  31,  — i.  112  (3),  611  (2),  note,  758  (1),  note,  ii.  48,  note, 

1129. 

9  Geo.  4,  c.  54,  Irish,  —  i.  937,  1099,  note. 
11  Geo.  4  &  1  Will.  4,  c.  66,  —  ii.  565. 

1  &  2  Will.  4,  c.  67,  —  ii.  349  (2). 

2  Will.  4,  c.  34,  —  ii.  607  (2)  and  note. 
7  Will.  4  &  1  Vict.  c.  90,  -  ii.  997,  note. 

7  Will.  4  &  1  Vict,  c.  85,  —  i.  741.  809,  ii.  741  (4),  note. 

7  Will.  4  &  1  Vict.  c.  87,  —  i.  635  (4),  note,  ii.  1200  (3),  note. 

6  &  7  Vict.  c.  96 ,  —  ii.  920,  note. 

7  &  8  Vict.  c.  24,  —  i.  518  (2). 

7  &  8  Vict.  c.  84,  §  79,  —  ii.  403,  note. 

10  &  11  Vict,  a  66,  —ii.  1200  (3). 

11  &  12  Vict.  c.  46,  —  i.  670  (1). 
14&15  Vict.  c.  19,  — i.  964. 

14  &  15  Vict.  c.  100,  -  i.  757,  809,  ii.  328,  note,  599  (3). 

17  &  18  Vict.  c.  36,  — ii.  1014  (4). 

18  &  19  Vict.  c.  118,  —  ii.  964. 

23  Vict.  c.  8,  §  2,  —  i.  491  (2).  note. 

24  &  25  Vict.  c.  94,  §  2,  —  i.  670  (1,  2),  note. 

24  &  25  Vict.  c.  96,  —  ii.  99  (1),  323,  328,  note,  343,  note,  375,  note,  413, 
477  (1),  846  (3),  896,  note,  1141  (2),  note,  1179  a  (2),  note,  1200  (3). 

24  &  25  Vict.  c.  97,  —  ii.  986,  note,  997,  note. 

24  &  25  Vict.  c.  98,  —  ii.  565,  584  (2),  note,  599,  note. 

24  &  25  Vict.  c.  99,  —  i.  964,  ii.  279,  note,  292,  note,  299,  note. 

24  &  25  Vict  c.  100,  —  i.  491  (2),  note,  611  (2),  note,  768  a  (2),  809,  856, 
note,  1059,  note,  ii.  72  b  (2),  1129  (1),  1192. 

29  &  30  Vict.  c.  96,  —  ii.  1014  (4). 

33  &  34  Vict.  c.  23,  —  i.  969  a. 

48  &  49  Vict.  c.  69,  —  ii.  1122  (4),  note,  1129  (1). 
STATUTES  OF  FALSE  PRETENCES, 

And  general  doctrine^  full,  ii.  410-414. 
STATUTES  AND  HISTORY, 

Of  embezzlement^  full,  ii.  318  a-329. 
STATUTORY  AFFRAYS,  concerning,  ii.  7  (2). 
STATUTORY  AGGRAVATIONS,  of  assault,  ii.  53. 
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STATUTORY  ATTEMPTS, 

govenied  by  same  rules  as  those  at  common  law,  i.  755  (1). 
STATUTORY  AUTUOEUTY, 

what  is  done  under,  is  not  nuisance,  i.  1144. 
STATUTORY  BATTERIES,  something  of,  ii.  72  «. 
STATUTORY  BLASPHEMY  AND  PROFANENESS.  IL  80-82. 
STATUTORY  BREAKINGS, 

Variow,  full,  ii.  118. 
STATUTORY  BURNINGS, 

Law  of,  full,  ii.  17. 
STATUTORY  CONSPIRACIES, 

Concerning,  full,  ii.  236-238. 
STATUTORY  DAY,  of  execution,  directory,  i.  952. 
STATUTORY  DISABILITY,  whether  Uken  away  by  pardon,  i.  918  (2). 
STATUTORY  DUELLING,  concerning,  ii.  316. 
STATUTORY  EXTORTIONS. 

English  and  American,  full.  ii.  403.  404. 
STATUTORY  FELONY,  has  accessories,  i.  665. 
STATUTORY   FORCIBLE  TRESPASS,  concerning,  ii.  520  o. 
STATUTORY  FORFEITURE,  (See  Forfkitdbe.) 

whether  constitutional,  i.  831,  832. 

in  some  of  our  States,  i.  971  a. 
STATUTORY  FORGERY  AND  FORGERIES,  (See  Forgkrt.) 

The  writing  in,  full,  ii.  548-571 ;  namely,  old  English  statutes  with  us,  549- 
555;  American  stcUutes,  556-558;  statutory  words  denoting  the  instrumenty 
559-571. 

similitude  in.  ii.  594. 
STATUTORY  INSTRUMENT,  forgery  of,  as  to  validity,  ii.  538  (3)-540. 
STATUTORY  LARCENY,  same  as  common-law,  in  receiving,  ii.  1140  (7). 

same  as  common-law,  in  robbery,  ii.  1160. 
STATUTORY  MAIMS  AND  MAYHEM, 

The  offences  of,  full,  ii.  1001-1008. 
STATUTORY  MISDEMEANORS,  how  participants  in.  i.  657  (2)-659. 
STATUTORY  OATH,  follows  substance  of  statute,  ii.  1018  (7). 
STATUTORY  OFFENCES,  must  have  evil  intent,  i.  345  (2). 

in  terms  excluding  accessory,  i.  689  (3);  attempt  to  commit,  i.  759  (2). 
STATUTORY  PROHIBITION,  doctrine  and  effect  of,  i.  237-239. 
STATUTORY  ROBBERIES, 

And  aggravations  of  robbery,  full,  ii.  1179,  1179  a. 
STATUTORY  SUBORNATION  of  perjury,  ii.  1199. 
STATUTORY  TREASON,  helper  after  in,  i.  702-704. 
STATUTORY  VIOLATIONS  OF  SEPULTURE,  concerning,  u.  1190. 
STATUTORY  WORDS, 

Denoting  the  instrument  forged,  full.  ii.  559-571. 
STEALING  CORPSE,  indictable,  i.  506. 
STEALING  FROM  VESSEL,  statutory  offence  of.  ii.  904  (2). 
STEAMBOAT,  care  required  from  master  of,  i.  217  (3),  note. 

homicide  from  careless  management  of,  i.  314  (2),  ii.  662  a  (I);  from 
want  of  look-out  on.  ii.  669  (2). 
STEPS  TO  HOUSE,  in  way.  indictable,  ii.  1278  (2). 
STERLING,  meaning  of,  as  to  coin,  ii.  278. 
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STOCK,   STOCKS,  conspiracy  to  fabricate,  ii.  206. 

conspiracy  unduly  to  raise  price  of,  ii.  209  (3). 
STOLEN,  the  goods  must  have  been,  in  receiving,  ii.  1140. 
STOLEN  GOODS,  (See  Receiving  Stolen.) 

when  owner  loses,  by  not  prosecuting  thief,  i.  267  (4),  note,  268. 

right  of  owner  to  receive  back,  i.  714  (1). 

there  may  be  larceny  of,  ii.  781  (1). 
STOLEN  HIMSELF,  one  cannot  receive  goods  which  he  has,  ii.  1140  (2). 
"STOP  IN  STREET," 

words,  not  include  involuntary  stopping,  i.  351  (3). 
STOPPAGE  IN  TRANSITU, 

relinquishment  of,  not  within  false-pretence  statute,  ii.  465  (2). 
STOPPING  OF  MILLS,  working  Sunday  to  prevent,  ii.  959  (11). 
STORAGE,  larceny  of  things  received  on.  ii.  870. 
STOREHOUSE,  fire  set  in,  burning  house,  ii.  15  (4). 
STRATAGEM, 

Procuring  execution  of  unmeant  toriting  by,  in  forgery,  full,  ii.  580-591. 

drunk  by,  excuses  crime,  i.  405. 
STRAW  AT  STABLE-DOOR,  larceny  of,  by  servant,  ii.  831  (2). 
STRAY,  (See  Treasurk-trovk  —  Waif  —  Wreck.) 

concerning  larceny  of,  ii.  876  and  note. 
STRAYED  AWAY,  larceny  of  tamed  wild  animals,  when,  ii.  779  (3). 
STREAMS  OF  WATER.  (See  Water  — Water  Streams.) 

STREET,  STREETS,  (See  Stop  in  —  Way  ) 

many,  what  jeopardies  for  non-repair  of,  i.  1061  (2). 

whether  meetings  in  the,  protected,  ii.  ^07  a. 

death  from  throwing  timber  into  crowded,  murder,  ii.  688. 
STREET  MUSICIANS,  officer's  right  to  interfere  with,  ii.  655  (3). 
STREET-WALKER, 

officer  permitting  escape  of,  i.  707  (2);  misdemeanor,  ii.  1104  (4). 
STRENGTH.  (See  Relative  Strength.) 

STRENGTHENING  MATERIAL, 

false  testimony,  whether  perjury,  ii.  1037. 
STRESS   OF  WEATHER,  what,  excuses  breach  of  revenue  laws,  i.  35L 
STRIKES,  (See  Labor  and  Wages.) 

what  losses  come  from,  ii.  231,  note. 
STRIKING,  a  statutory  aggravation  of  assault,  ii.  53  (2). 
•*  STRIKING  WORK,"  whether  indictable,  ii.  232,  233. 
STRIPES,  not  cruel  and  unusual  punishment,  i.  947  (3). 
STUDY  OF  CRIMINAL   LAW,  indispensable  to  practitioner,  i.  449. 
SUBORNATION  OF  PERJURY,        (See  Perjury.) 

The  offence  of  full,  ii.  1197-1199.  * 

doctrine  of,  i.  468  (4);  disqualifies  witness,  i.  974. 

nature  of,  and  whether  and  why  separate  offence,  ii.  1056  (2,  3). 
SUBPCENA,  disobeying,  when  cause  not  pending,  ii.  262  (2). 
SUBSCRIBING  WITNESS, 

falsely  adding,  to  instrument  not  requiring,  ii.  577  (3). 
SUBSEQUENT  OFFENCE,  (See  Escape  -  Misdemeanor.) 

Subjected  to  heavier  punishment  than  first,  full,  i.  959-965. 
SUBSEQUENT   OR  PRECEDENT, 

condition  of  pardon  may  be,  i.  914  (3),  917. 
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SUBSTANCES,  false  pretence  bs  to  combining,  ii.  457  (2). 
SUBSTANTIVE  AND  ACCESSORIAL, 

how  far  prison  breach,  rescue,  and  escape  are  both,  ii.  1066. 
SUBSTANTIVE  FELONY  OR  OFFENCE,  (See  Full  Ckime.) 

Nearness  of  act  to^  in  attempt,  full,  i.  759-764. 

created  out  of  attempt,  i.  437  (1),  734  (2> 

defined,  i.  696  (1);  distinguished  from  accessorial,  i.  696  (2). 

in  attempt  intent  must  be  to  commit,  i.  728,  729,  731  (1). 

acts  tending  to  evil  made,  by  law,  i.  734  (2). 

on  indictment  for,  whether  conviction  of  attempt,  L  809. 
SUBSTITUTION  OF  WRITINGS, 

forgery  by,  in  trickery,  ii.  589  (2),  600  (2). 
SUDDEN  OUTBURST,  fighting  on,  not  duel,  ii.  313  (2). 
SUDDEN   QUARREL,  homicide  in,  ii.  621. 

when  a  killing  in,  manslaughter  or  not,  ii.  701  (2)-703. 

blending  with  premeditation,  in  homicide,  ii.  716. 
SUE,  false  pretence  of  right  to,  ii.  445. 

SUE  AND  BE  SUED,  whether,  after  attainder,  i.  967  (3),  970. 
SUFFICIENCY  OF  SURETY, 

whetlier  false  swearing  to,  perjury,  ii.  1041,  note. 
SUFFOLK  COUNTY,  in  Massachusetts,  boundaries  of,  i.  147, 148. 
SUFFRAGE,  how  far,  within  power  of  SUt^  i.  169-171. 

after  secession,  became  a  constitutional  right  in  the  freedmen,  i.  169-171. 
SUICIDE,  (See  Self-murder.) 

rA« /air  o/,  f  uU,  ii.  1187. 

persuading  to,  1.  510  (2);  whether  crime,  i.  511. 

what  responsibility  for  counselling  to,  i.  652. 

old  forfeiture  for,  i.  968  (1). 
SUICIDE  TOGETHER,  two  persons  agreeing  to  commit,  i.  652. 
SUIT,  bringing  fictitious,  &c.,  a  contempt,  ii.  253. 
SUM  DUE,  false  opinion  as  to,  not  false  pretence,  ii.  429  (2). 

false  pretence  of  a,  ii.  442  (1) 
SUMMARY,  of  what  constitutes  felonious  homicide,  ii.  657,  658. 
SUMMARY  CONSEQUENCES, 

Of  contempt  of  court,  full,  ii.  268-273. 
SUMMARY  CONVICTION,  old  statute  giving,  for  forcible  entry,  ii.  493. 
SUMMARY  PROCEEDING,  jwjury  in,  ii.  1024  (2). 
SUMMARY  PROCESS,  statutory,  common  for  forcible  entry,  ii.  514  (2). 
SUMMARY  PUNISHMENT, 

in  some  States,  for  assault  and  affinities,  constitutional,  ii.  54. 
SUNDAY,  (See  Lord's  Day,) 

repairing  way8  on,  ii.  1280  (8). 
SUNDAY  OFFENCES,  (See  Lord's  Day.) 

Connecting  other  offences  tci/A,  full,  ii.  966,  967. 
SUNDAY-SCHOOL,  is  a  **  worshipping  assembly,"  ii.  305a. 
SUPERFLUOUS  INDICTMENTS,  court  may  quash,  i.  1014  (3). 
SUPERINDUCED   DISEASE,  causing  death,  in  homicide,  ii.  638  (4). 
SUPERIOR  COURT,  contempt  against,  ii.  243. 

inferior  refusing  to  obey  process  from,  is  contempt.,  ii.  256  (2). 
SUPPLIED  BY  LAW,  not  forgery  to  add  what  is,  ii  577  (4). 
SUPPRESS  INQUIRY,  taking  letter  to,  larceny,  iL  843  (5). 
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SUPPRESSING  DISTURBANCES, 

And  making  arrests^  homicides  in,  full,  ii.  647-655. 

duty  of,  and  killiug  in,  ii.  653.     • 
SUPPRESSION  OF  TRUTH,  effect  of,  in  pardon,  i.  905  (2),  906. 
SURETIES  OF  PEACE,  (See  Peace.) 

whether  suit  to  compel,  civil  or  criminal,  i.  32,  note. 

former-jeopardy  doctrine  not  governs  applications  for,  i.  990  (2). 

as  punishment  for  misdemeanor,  i.  945;  for  barratry,  ii.  69  (1). 
SURGEON  AT  DUEL,  what  the  offence  of,  ii.  311  (2). 
SURGICAL  MALTREATMENT, 

contributing  with  wound  to  death,  ii.  638  (2). 
SURPLUSAGE  OF  ALLEGATION,  (See  Indictment.) 

*< feloniously"  in  misdemeanor  indictment,  i.  810. 
SURPLUSAGE  OF  CAUSES,  death  from  a,  ii.  637-639. 
SURPLUSAGE  OF  INTENTS,  of  no  legal  effect,  i.  339. 
SURPLUSAGE  OF  WRONG, 

transaction  embracing  more  evil  than  law's  specific  crime,  i.  774,  775, 
779  (2). 
SURPRISE  AND  VIOLENCE,  felony  by,  right  to  resist,  i.  853  (2). 
SURRENDER,  of  fugitives  from  justice,  i.  135. 

of  land  in  adverse  possession,  ii.  140  (2). 
SUSPENSION  FROM  OFFICE, 

as  punishment  for  contempt  of  couH,  ii.  270  (2). 
SWAN,  when  larceny  may  be  of,  ii.  773  (1). 

SWEARING  WITHOUT  KNOWLEDGE,  whether  perjury,  ii.  1048  (2). 
SWIMMING  RACE,  false  pretences  at  a,  i.  214. 
SWINE,  construction  of  city  by-law  against,  at  large,  i.  832. 
SWORN,  witness  refusing  to  be,  a  contempt  of  court,  ii.  253. 
SYMBOL  OR  TOKEN,  (See  False.) 

Nature  of  the,  in  common-law  cheat,  full,  ii.  145-158;  namely,  in  general, 
1^6-lbl;  false  personating,  152-155;  misreading  writing,  156;  the  token 
as  public  or  not,  157;  legal  validity,  158. 

essential  in  common- law  cheat,  ii.  144  (2). 

false,  is  false  pretence,  ii.  416. 

TAKE  UP  FORGED  INSTRUMENT, 

purpose  or  promise  to,  in  forgery,  ii.  598  (2). 
**  TAKING,"  there  is  no,  in  embezzlement,  ii.  372  (1). 
TAKING  LIFE  INTENTIONALLY, 

commonly  murder,  not  always,  ii.  695. 
TALLOW  FURNACE,  whether  nuisance,  i.  1142  (2)  and  note. 
TAMING,  a  method  of  reclaiming  wild  animals,  ii.  779. 
TAMPERING  WITH  JUDGE,  indictable,  i.  468  (5). 
TAMPERING  WITH  JURY,  indictable,  i.  468  (5). 

TAMPERING  WITH  WITNESS,  intimidating,  &c.,  indictable,  i.  468  (4). 
TANNERY,  whether  nuisance,  i.  1143. 
*'  TASTER,"  selling  cheese  by,  in  false  pretences,  ii.  449. 
TAX,  TAXES, 

neither  State  nor  United  States  can,  salary  of  officer  of  the  other,  i.  180. 

rightly  expended,  beneficial,  i.  452. 

land  forfeited  for  not  paying,  i.  821  (2). 

907 


TER  INDEX  OF  SUBJECTS. 

TAX-COLLECTOR,  is  public  officer  for  embezzlement,  ii.  SiO  (3). 

may  commit  extortioa,  ii.  392  (2). 
TAX£D  COSTS,  whether  remitted  by  pardon,  i  910  (2). 
TEACHER,  chastisement  of  pupil  by,  i.  882  (2). 

taking  liberties  with  young  female  pupi),  ii.  36  (2). 
TEACHER'S  JUDGMENT,  element  in  chastisement,  i.  886  (3). 
TEACHER  AND  PUPIL,  (See  School  —  Schoolmaster.) 

Criminal  law  of,  full,  i.  886. 

both  required  to  constitute  school,  ii.  307. 
TECHNICAL, 

distinction  between  accessory  before  and  principal,  i.  673  (2). 

rule  of  accessory  after  is,  i.  692  (3). 
TECHNICAL  DIVISIONS,  (See  Division.) 

And  distinctions^  with  their  attendant  doctrines^  full,  i.  (c.  42-54)  598-815 a; 
namely,  outlines,  598-606;  division  into  treMon^  felony,  and  misdemeanor, 
607-625;  proximity  of  offender  to  completed  crime,  626,  627;  comhinaiions 
of  persons  in  crime,  628-643;  the  principal  actor,  644-659;  the  accessory 
in  general  and  before  the  fact,  with  the  like  in  trecuon  and  misdemeanor, 
660-689 ;  the  accessory  after  the  fact,  with  the  like  in  treason  and  misde- 
meanor, 690-708;  compounding,  lOQ-l  16  a  ;  misprision,  71^722;  attempt, 
723-772  a  :  how  the  criminal  wrong  shaped  into  specific  crimes,  773-785  a ; 
merger  of  offences,  786-790;  relations  of  the  specif  c  offences  to  one  another 
and  to  the  criminal  transaction,  790  a -81 5  a. 
TECHNICAL  MEANINGS,  of  legal  words,  i.  425. 
TECHNICAL  RULES,  in  the  law,  i.  12,  13,  15,  16. 

limited  in  criminal  law,  i.  211. 

as  to  intent  in  murder,  ii.  679  (2). 
TEMPERANCE  MEETING,  disturbing,  ii.  302.  305  (2). 
TEMPLE  AND  MEW'S  REPORTS,  concerning,  i.  73. 
TEMPORAL  GAIN   OR  LOSS, 

perjury  in  case  involving,  ii.  1026  (6). 
TEMPTS  TO  LIQUOR  SELLING, 

whether  one  who,  indictable,  i.  658  (1). 
"TEN  SIMILAR  PIECES."  (See  Similar  Pibcks.) 

TENANT,  whether  can  commit  arson,  ii.  13  (1). 

how  landlord  may  eject,  ii.  490,  note. 
TENANT  OF  BAWDY-HOUSE,  landlord's  neglect  to  eject,  i.  1094. 
TENANT  IN  COMMON, 

sale  by,  to  ootenant,  of  land  in  adverse  possession,  ii.  139  (2). 

forcible  entry  by,  ii.  500  (2). 
TENDENCY.  (See  Attempt  —  Evil  Tkndknct.) 

TENDER  OF  VALUE,  whether  rebuts  larceny,  ii.  845. 
TENDER  YEARS,  neglecting  child  of,  i.  888. 
TENDS  TO  PROVE, 

judge  instructs  jury  as  to  what  the  evidence,  i.  883  b,  886  (2). 
TENT,  may  be  bawdy-house,  i.  1085  (2). 

TERM  OF   COURT,  ending  before  verdict,  fresh  proceedings,  i.  1031. 
TERMINATION   OF  BAILMENT,  by  what  countermand,  ii.  865. 
TERRIFIED,  how  many,  as  element  in  riot,  ii.  1148. 
TERRITORIAL  JURISDICTION,  (See  Extra-territorial.) 

of  our  States  limited,  i.  151. 
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TERRITORIAL  LIMITS,  (See  Arms  of  Sea  —  County  —  Jurisdic- 

tion —  Lakes  —  Locality  of  Crimb  —  Rivkr  —  Sea-shore  — 
State  Limits  —  United  States,  &c.) 

And  boundaries  of  United  States^  full,  i.  102-108. 

Exemptions  from  our  criminal  laws  within  otir,  full,  i.  124-135. 

And  Jurisdiction  of  the  States^  full,  i.  145-155,  184. 

statutes  not  hare  effect  beyond,  i.  109,  110. 
TERRITORIES,  (See  United  States.) 

national  jurisdiction  over  the,  i.  188. 
TERROR,  (See  Fear.) 

trespass  exciting,  indictable,  i.  538  (1). 

what  the,  in  affray,  ii.  3  (2),  4. 
"  TERROR  OF  PEOPLE,"  riot  as  being  to  the,  ii.  1147  (3). 
TEST, 

the,  as  to  whether  two  jeopardies  are  for  same  offence,  i.  1052  (2),  1053 

(1.  4.) 
TEST  OF  INSANITY,  concerning  a,  i.  381  (3). 
TEST  OATH,  when  statute  requiring,  void,  i.  279  (4). 
TESTATOR  LIVING,  forgery  of  will  while,  ii.  603  (2). 
TESTIFY  BEFORE  GRAND  JURY, 

contempt  of  court  in  refusing  to,  ii.  273  (2). 
TESTIMONIAL,  forgery  may  be  of  a,  ii.  529. 
TESTIMONY, 

Required  materiality  of  the,  in  perjury^  full,  ii.  1030-1042. 

In  per  jury,  false,  full,  ii.  1043,  1014. 
TEXAS,  common  law  of  crimes  in,  i.  37. 
TEXT-BOOKS, 

in  criminal  law,  the  old,  i.  86-90;  weight  of,  i.  91,  92. 

duty  of  court  to  look  into,  when  cited,  i.  140,  note. 

former  omissions  in  our,  as  to  attempt,  i.  725  (2). 
THEATRE,  (See  Disturbino  Meetings.) 

rights  of  audience  at,  i.  542,  note,  ii.  216  (4),  308,  note,  310  a. 
THEATRICAL  EXHIBITIONS,  statutes  regulating,  i.  1149. 

demoralizing,  indictable,  i.  504  (1),  note. 
THEFT  BOTE,  what  is,  i.  710  (2). 

THEFT  AND  TRESPASS,  distinguished,  ii.  846  (3),  849. 
THIEF,  THIEVES,  (See  Harboring  — Larceny.) 

stealing  from,  is  larceny,  ii.  781  (1);  stolen  thing  deemed  that  of,  or  true 
owner's,  for  larceny,  ii.  789  (5). 
THING  EMBEZZLED,  (See  Embezzlement.) 

The,  in  embezzlement,  full,  ii.  356-371 ;  namely,  in  general,  356-359  a;  **  by 
virtue  of  his  employuietU,^^  300-364;  as  to  the  master^ s  possession,  365-368; 
sotne  miscellaneous  questions,  369-371. 
THING  OBTAINED, 

What  the,  in  false  pretences,  full,  ii.  476-484. 

What,  in  extortion,  full,  ii.  401,  402. 

in  common-law  cheat,  what,  ii.  160. 
THING  OFFENDING,  doctrine  of,  i.  816,  819,  823  (1). 
THINGS.  (See  Incidental  —  Particular  —  Small.) 

THINGS  OF  RECORD, 

Preliminary  to  attaching  of  jeopardy^  full,  i.  1020-1029  a, 
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THINGS  IN  WRONG, 

Forfeiture  of,  full,  i.  816-835. 
THIRD   OFFENCE,  on  indictment  for,  conviction  of  first,  i.  795. 
THIRD  PERSON  OR  PERSONS,  (See  Deceased —  Ixnocbnt.) 

Effect  of  conduct  of  in  homicide,  full,  ii.  719. 

whether  protected  from  forfeiture  in  rem,  i.  822. 

conspiracy  wrongfully  to  prejudice,  ii.  215  (1). 

in  embezzlement  thing  must  come  from,  to  servant,  ii.  365  (1). 

owner  may  hold  possession  through,  in  larceny,  ii.  826. 
THOUGHT,  without  act,  not  punishable,  i.  20i  (1),  209. 
THREAT,  THREATS,  (See  Fear  —  Indict  —  Prosecution.) 

And  threatening  letters,  full,  ii.  1200-1201  a. 

of  present  death,  whether  excuse  for  crime,  i.  347  (3),  348. 

causing  death  by  a,  i.  562  (2,  3),  563;  not  alone  an  assault,  ii.  25  (1). 

getting  property  by,  is  swindling  within  statute,  ii.  148,  note. 

of  process  of  law,  in  extortion,  ii.  407. 

as  element  in  kidnapping,  ii.  752  (2)  and  note. 
THREAT  TO  INDICT,  getting  money  by,  indictable,  u.  1173  (2). 
THREAT  OF  PROSECUTION, 

parting  with  thing  under,  in  robbery,  ii.  1172,  1173. 
THREATENING  LETTERS,  (See  Extoktion  ) 

And  other  threats,  full,  ii.  1200-1201  a. 
THREATENING  NOTICE, 

soliciting  one  to  post,  an  indictable  attempt,  i.  767  (2). 
THREE  HOUSES,  nuisance  to,  not  indictable,  i.  244  (1). 
THREE  INSTANCES,  must  be  proved  in  barratry,  ii.  65  (3). 
THREE-MILE   LIMIT,  the,  of  jurisdiction  over  ocean,  i.  104. 
THREE   OR  MORE   OFFENCES,  in  one  transaction,  i.  782  (2). 
THREE  PERSONS,  required  in  riot,  ii.  1144,  1186. 
**  THRESHING-MACHINE,"  malicious  mischief  to,  ii.  986. 
THROWING  WATER,  on  one,  a  battery,  ii.  72  (2). 
TICKET,  obtaining,  at  swimming  race,  by  false  pretences,  i.  214. 
TICKET  PRINTED,  subject  of  forgery,  ii.  527  (3). 
TIDAL  RIVER,  (See  Navigable.) 

jurisdiction  over  vessels  in,  i.  117. 
TIDE,  county  lines  varying  with  the,  i.  146. 
TIME, 

The,  in  burglary,  full,  ii.  101-103. 

whether  act  and  intent  must  concur  in,  i.  207,  642,  692  (3). 

men  do  as  they  will  with  their  own,  i.  515. 

testimony  as  to,  in  perjury,  ii.  1034  (2). 
TIME  OF   ACT,  to  be  considered  in  insanity,  i.  385  (2). 
TIME   OF  DEATH,  the,  in  felonious  homicide,  ii.  640. 
TIME  OF  FEAR,  the,  in  robbery,  ii.  1175. 

TIPPLING-SHOP,  (See  Disorderly  House  —  Intoxicating 

Liquor  —  Nuisance.) 

The  ntnsance  of  full,  i.  318  (2),  1113-1117. 

is  indictable  as  disorderly  bouse,  i.  505  (2). 
TITLE,  (See  Pretended  Titles.) 

injuring  property  under  claim  of,  i.  298,  576. 

whether,  in  forcible  entry,  ii.  501  (1,  3). 
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TITLE  —  continued, 

purloining  ninniments  of,  il.  084  (4). 
TITLE   TO  ESTATE,  conspiracy  to  create  specious,  ii.  216  (2). 
TITLE  TO  PROPERTY, 

false  representation  of,  as  false  pretence,  ii.  444. 
TITLES  TO  LAND,  (See  Pretended  Titles.) 

The  buying  and  selling  of  pretended,  ful'   ii.  136-140. 
TOKEN,  (See  False  Token.) 

false,  is  false  pretence,  ii.  416. 
TOKEN  AS  PUBLIC,  how,  in  private  cheat,  ii.  157. 
TOKEN  OR  SYMBOL, 

Nature  of  the,  in  common-law  cheat,  full,  ii.  145-158 ;  namely,  in  general, 
145-151  ;/a^e  personating^  152-155;  misreading  toriting,  156;  the  token 
as  public  or  not,  157;  legal  validity,  158. 

essential  in  common-law  cheat,  ii.  144  (2). 
TOLING  ANIMAL,  as  asportation  in  larceny,  ii.  797  (5). 

adequate  trespass  in  larceny,  ii.  806. 
TOMB,  offence  of  defacing,  ii.  1189. 
TOMBSTONE,  offence  of  destroying,  ii.  1189. 
TOO  FEW  JURORS,  (See  Juror  —  Jury.) 

trial  by,  not  creates  jeopardy,  i.  1040  (1). 
TOO   HEAVY  LOAD,  injuring  way  by,  ii.  1276  (2). 
TOO  LITTLE,  agent  receiving,  in  embezzlement,  ii.  361  (1). 
TOO  SMALL  TO  NOTICE,  conspiracies  which  are,  ii.  186,  195  (3). 
"  TOOL,"  meaning,  ii.  288  (2). 

haying,  procuring,  for  forgery,  i.  204  (2). 
TOOL  FOR  BREAKING,  thrusting  in,  not  entry  in  burglary,  ii.  93. 
TOOLS  FOR  COUNTERFEITING, 

procuring,  as  attempt  to  cheat,  ii.  286  (2). 
TORT,  TORTS,  (See  Civil  Liability  —  Civil  Torts  —  Trespass.) 

and  crime,  distinguished,  i.  235  (3),  236,  247. 

liability  of  corporation  for,  i.  422  (3). 
TORTURE,  is  cruel  and  unusual  punishment,  i.  947  (4). 
TORTURING   ANIMAL,  whether  malicious  mischief,  ii.  992  (2). 
TOTAL  INCAPACITY,  not  necessai7  in  insanity,  i.  378. 
TOUCH,  (See  Manual  Touch.) 

when,  a  battery,  i.  648  (2);  what,  in  battery,  ii.  72  (1). 
TOWN,  (See  Walled  Town.) 

indictable  for  non-repair  of  public  ways,  i.  419  (1). 
TOWN  CLERK,  libel  on,  ii.  936  (3). 
TOWN  MEETING,  (See  Disturbing  Meetings.) 

disturbing  a,  i.  542. 
TOWN   OFFICE,  crime  of  refusing,  i.  246  (1),  458  (3). 
TOWN  TREASURER,  de  facto,  subject  to  mandamus,  i.  464  (4). 
TOWN  WAY,  obstructing,  not  a  crime,  i.  245  (2). 
TRADE,  TRADES,  (See  Noxious  —  Nuisance  —  Offrnsiye  — 

Tricks  op.) 

unlicensed  exercise  of,  by  wife,  i.  364  (2). 

injuring  the  air,  indictable,  i.  531  (2). 

pretence  of  being  in,  not  a  token  in  cheat,  ii.  145  (2). 

conspiracy  to  injure  a  man  in  bis,  ii.  216  (2). 
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TRADE   OR  HANDICRAFT, 

English  regulations  of,  not  common  law  with  us,  L  508. 
TRADING.  (See  Illegal.) 

TRANQUILLITY  AND  ORDEEl, 

How  the  criminal  law  protects  public ,  full,  i.  533-542. 
TRANSACTION,  (See  Chiminal.) 

distinguished  from  crime,  i.  777 ;  election  of  offences  from  one,  i.  791 

jeopardy  for  part  of  a,  bamng  indictment  for  residue,  i.  I056-I064. 

servant  as  to  one,  in  embezzlement,  ii.  346. 

how  the,  in  larceny,  divisible,  ii.  888,  889. 
TRANSFER  OF  STOCK,  forgery  may  be  of  a,  ii.  529. 
TRANSIT,  larceny  of  goods  in,  ii.  828  et  seq. 

embezzlement  of  things  in,  to  master,  ii.  368  (1). 
TRANSPORTATION,  the  punishment  by,  i.  939  (2). 
TRAP-DOOR,  raising,  a  breaking,  ii.  91  (2). 

TRAVELLED  PART  OF  WAY,  concerning,  ii.  1277  (2),  1280  (4). 
TRAVELLED  WAY,  homicide  by  discharging  gun  into,  ii.  657. 
TRAVELLER,  innkeeper  refusing  to  provide  for,  indictable,  i.  532  (1). 

whether  clerk  for  embezzlement,  ii.  349  (7). 

who  is,  within  Sunday  statutes,  ii.  964. 
TRAVELLER  TO  COLLECT  MONEY, 

may  be  servant  to  several  houses,  ii.  345. 
TRAVELLER  ON  COMMISSION, 

may  be  clerk  for  embezzlement,  ii.  341  (2). 
TRAVELLERS  MEETING,  in  way,  ii.  1277  (3). 
TRAVELLING,  what,  permissible  on  Sunday,  ii.  960. 
TREASON,  (See  Felony  —  High  Treason  —  Levying  War  - 

Overt  Act  —  Petit.) 

As  one  of  the  three  divisions  of  crime,  full,  i.  611-613. 

Instigator  in,  corresponding  to  accessory  before,  full,  i.  681-684. 

Helper  ajler,  corresponding  to  accessory  after,  full,  i.  701-704. 

The  law  of,  full,  ii.  1202-1255;  namely,  introductory  and  in  general,  1202- 
1204;  the  English,  corresponding  to  ours,  1205-1213;  against  the  United 
States,  1214-1236;  against  the  individual  States,  1254,  1255. 

by  foreign  minister,  i.  127. 

is  against  either  United  States  or  State,  i.  177. 

against  United  States,  statute  required  to  punish,  i.  177. 

minute  participations  in,  punishable,  i.  226. 

concealing  another*s,  i.  226.  (See  Misprision.) 

arresting  for,  in  mistaken  suspicion,  i.  306  (2). 

joining  in,  to  save  own  life,  i.  317  (3) ;  compelled,  i.  347,  348. 

husband's  coercion  to,  i.  358  (2),  361  (2);  infant  may  commit,  i.  369  (3). 

old  ideas  of,  by  insane  person,  i.  375  (2),  note. 

whether  corporation  can  commit,  i.  422  (2),  422  (3),  note. 

a  species  of  attempt,  i.  437  (5),  440  (1);  intercepted  letters,  success  not 
essential,  i.  437  (5). 

mistaking  friends  for  enemy,  and  joining  them,  i.  440  (1). 

what,  and  nature  of,  i.  456 ;  like  offences  less  than,  i.  457. 

counterfeiting  coin  was  formerly,  i.  479;  revolution  is,  i.  480. 

is  the  heaviest  offence,  i.  509  (1),  602  (3). 

principals  and  accessories  in,  i.  604  (10),  605  (2). 
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TREASON  —  continued. 

is  felony  also,  i.  612  (1),  613 ;  conspirators  in,  departingfrpm  plan,  i.  638. 

all  partakers  in,  principals,  i.  655;  in  violating  King's  companion,  &c.,  i. 
659  (1). 

accessories  before  in,  i.  681-684  i  after  the  fact  in,  i.  701-704;  under 
United  States  Constitution,  i.  703;  State  constitutions,  i.  704. 

compounding,  indictable,  i.  711  (1). 

formerly  misprision  of  treason  was,  now  misdemeanor,  i.  717  (3). 

attempt  to  commit,  punishable,  i.  759  (2);  is  misdemeanor,  i.  772  (3). 

act  of,  cannot  be  also  felony,  i.  787  (2). 

lawyer  may  commit,  by  professional  act,  i.  895  (1). 

doctrine  of  former  jeopardy  applies  to,  i.  990  (1). 

whether  counterfeiting  the  coin  is,  ii.  279,  284;  libel  on  goyernment  com- 
pared  with,  ii.  941  (2) ;  riot  in  nature  of,  ii.  1147  (4),  note. 
TREASON,   FELONY,   MISDEMEANOR, 

The  dimsion  of  crimes  into,  full,  i.  607-625 ;  namely,  preliminaries,  608-610; 
treason,  611-613; /e/<wy,  614-622;  misdemeanor,  623-025. 
TREASURE-TROVE,  (See  Stray  —  Waif  —  Wreck.) 

larceny  and  concealment  of,  ii.  875,  876. 
TREASURER,  whether  servant  for  embezzlement,  ii.  349  (2),  335. 
TREASURER  OF  RAILROAD,  embezzlement  by,  ii.  371,  note. 
TREATIES,  (See  Law  or  Nations.) 

our  land  boundaries  established  by,  i.  102,  107. 

for  surrendering  fugitives  from  justice,  i.  135. 
TREATISES, 

General,  of  Ike  old,  in  criminal  law,  full,  i.  86-90. 
TREE,   TREES,  whether  larceny  of,  i.  577  (2),  763  (2). 

malicious  mischief  to,  ii.  986. 

branches  of,  overhanging  way,  ii.  1273  (3). 
TREE  OR  POST,  in  way,  whether  obstruction,  ii.  1277  (1). 
TRESPASS,  (See  Civil  —  Forciblk  —  Tort.  ) 

The,  in  larceny,  full,  ii.  799-839 ;  namely,  defined,  and  rule  of,  799 ;  the  gen- 
eral doctrine,  800-803;  kinds  of  force  in  the,  804-810;  owner* s  consent, 
811-822 ;  what  possession  oumer  must  have  and  thief  must  not  for,  823-839. 

in  foreign  country,  may  be  sued  here,  i.  140. 

every  larceny  involves  both  a  civil  and  criminal,  i.  140. 

error  of  court  not  deemed  a,  by  party,  i.  463,  note,  par.  3. 

mere  civil  not  indictable,  what  further,  i.  538  (1). 

essential  in  larceny,  absence  of,  makes  embezzlement,  i.  567  (2). 

old  and  modern  meanings  of  word,  i.  569,  625. 

made  indictable  by  being  also  cruelty  to  animals,  i.  596  (1). 

no,  in  embezzlement,  ii.  372  (1) ;  forcible  entry  must  be  more  than,  ii. 
505  (1) ;  mere,  is  not  forcible,  ii.  518  (2) ;  casual  death  in  a  civil,  ii. 
692  (1). 

possession  by,  then  felonious  intent  makes  larceny,  ii.  839. 

intent  to  commit  a  mere,  not  adequate  in  larceny,  ii.  840  (5). 
TRESPASS  AND  FELONIOUS  INTENT, 

must  concur,  in  larceny,  ii.  801. 
TRESPASS  AB  INITIO,  civU,  not  in  criminal  law,  i.  208. 
TRESPASS  TO  LAND, 

conspiracy  to  commit,  not  indictable,  ii.  182  (2),  183. 
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TRESPASS  WITHOUT  POSSESSION, 

in  larceny,  impossible,  ii.  823  (1). 
TRESPASS  AND  THEFT,  distinguished,  ii.  846  (3),  849. 
TRESPASSER,  homicide  of,  i.  862. 

TRESPASSING  CATTLE,  maUcious  mischief  to,  ii.  990  (2). 
TRIAL,  delay  of,  from  necessity,  i.  354  (2). 

how  order  of,  in  treason,  i.  683  (2j,  684. 

advantages  at,  in  misdemeanor,  i.  804  (3),  805-807. 

noUe  prosequi  during,  i.  1016. 

without  plea,  void,  i.  1029  a. 
TRIBUNAL   OR  OFFICER  IN  PERJURY, 

Before  whaty  and  the  oath,  full,  ii.  1017-1029. 
TRICK,  getting  money  by,  larceny  or  not,  ii.  813  (4). 
TRICKS  OF  TRADE,  (See  False  Pretkncks.) 

Common,  in  law  of  false  pretences,  ii.  447-457. 
TRIED,  capacity  to  be,  distinguished  from  guilt,  as  to  insanity,  i.  396  (2). 

whether  accessory  may  be,  before  principal,  i.  667  (2). 
TRIFLES.  (See  Small  Offences  —  Small  Things.) 

TRUE  ACCOUNTS,  in  evidence  of  embezzlement,  u.  376  (1). 
TRUE   TESTIMONY,  is  perjury  if  believed  false,  ii.  1043  (2). 
TRUNK  OR  BOX,  breaking  a,  not  adequate  in  burglary,  ii.  98  (2). 
TRUSTEE  PROCESS,  false  testimony  under,  perjury,  ii.  1038  (4). 
TRUTH,  withholding  the,  on  asking  pardon,  i.  905  (2),  906. 
TRUTH  IN  EVIDENCE, 

whether  and  what,  in  libel,  i.  591  (4),  ii.  918-921. 

always,  in  defence  of  libel  on  candidate  for  office,  ii.  937  (4). 
TURKEYS,  are  subjects  of  larceny,  ii.  774. 
TURNPIKE  GATE,  as  obstruction  of  way,  ii.  1273  (2). 
TURNPIKE  ROAD  OR  ROADS. 

corporation  indictable  for  non-repair  of,  i.  419  (1). 

are  highways,  obstructions  of,  ii.  1270  (1,  3). 
TURPENTINE,  selling,  by  false  sample,  in  false  pretences,  ii.  449  (2). 
TURPENTINE  IN  BOXES,  larceny  of,  ii.  765  (2). 
TWELVE.  (See  Riotous  Assemblies  or.) 

TWICE  IN  JEOPARDY,  (See  Former  Jeopardy.) 

heavier  punishment  for  second  ofEence  not  violates  provision  against,  i. 
965  (1). 
TWO  BANKS, 

of  same  name,  substituting  name  of  place  in  bills  of  one,  ii.  576  (4). 
TWO  DATES,  swearing  as  to  thing  between,  in  perjury,  ii.  1034  (2). 
TWO   INDICTMENTS,  for  same  ofEence,  may  stand  together,  i.  1014  (3). 
TWO  OR  MORE,  how  indictment  against,  proof,  verdict,  i.  800. 
TWO   OR  MORE  INTENTS,  special  crimes  requiring,  i.  342. 
TWO  OR  MORE  OFFENCES,  how  judgment  for,  i.  953. 
TWO  PERSONS, 

one  blow  wounding  or  killing,  how  indictment,  effect  of  jeopardy,  i. 
1061  (1). 

ULTIMATE  DESTINATION, 

doctrine  of,  in  law  of  embezzlement,  iL  368;    as  to  master's  possession 
through  servant,  in  larceuy,  ii.  828-832. 
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ULTIMATE  GOOD,  transgressing  law  to  effect,  i.  341  (1). 
UMBILICAL  CORD,  child  may  be  born  without  separation  of,  ii.  632  (2). 
UNAUTHORIZED,  embezzled  thing  taken  by  servant,  ii.  353. 
UNAUTHORIZED  PERSON, 

oath  before,  believed  authorized,  is  attempt,  ii.  1055  (3). 
UNAVOIDABLE,  (See  Necessity.) 

what  is,  is  no  crime,  i.  387  (2) ;  never  indictable,  i.  346  (2). 
UNBORN  CHILD,  not  felony  to  take  life  of,  ii.  632. 
UNCERTAIN  VALIDITY, 

Forgery  of  writings  of  onface^  full,  ii.  545-547. 
UNCHASTE   WOMAN,  may  be  victim  of  rape,  ii.  1119  (1). 
UNCONSCIOUS  FROM  DRINK, 

connection  with  woman,  rape,  ii.  1121  (2),  1124  (2). 
UNCONSTITUTIONAL   STATUTE,  no  jeopardy  on,  i.  1028. 
UNCONTROLLABLE  IMPULSE, 

as  species  of  insanity,  i.  383  6,  387  (1),  388  (1,  2). 
UNDER  DUTY,  carelessness  by  one,  in  homicide,  ii.  656  h  (3). 
"  UNDERTAKING,"  what  an,  in  statutory  forgery,  ii.  563. 

statutory  larceny  of  an,  ii.  785  (1). 
UNDERWRITERS,  destroying  vessel  to  defraud,  i.  570,  note. 
UNDUE   ADVANTAGE,  taking,  indictable,  i.  252. 
UNDUE   MEASURES,  in  defending  meeting,  effect  of,  ii.  307  a 
UNDULY  OBTAINED,  (See  Obtained  by  Wrong.) 

consent,  to  do  what  else  would  be  crime,  i.  261  (1). 
L^NEXECUTED  INSTRUMENT,  obtaining  signature  by  misreading,  i.  584. 
UNEXPIRED  SENTENCE,  form  of  sentence  for  one  who  is  under,  i.  953. 
UNFAIR  BIDDING,  conspiracies  to  gain  advantage  by,  at  auction,  ii.  216  (3). 
UNFAIR  FIGHTING,  killing  in,  ii.  717. 
UNFAIR  GROUND,  one's  injuring  another  from,  indictable,  i.  252. 

doctrine  as  to,  in  dealing  with  individuals,  i.  545. 

physical  injuries  as  assumption  of,  i.  550. 

in  the  use  of  mental  force,  i.  581;  conspiracy  an,  i.  592  (1). 
UNFORESEEN  INTERRUPTION, 

not  prevents  act  being  attempt  or  assault,  ii.  32  (3). 
UNGRAMMATICAL, 

altering  instrument  is  forgery,  though  rendering  it,  ii.  574. 
UNINDICTABLE   EVIL  INTENT,  resulting  in  indictable  act,  i.  330  (2).  • 
UNINTENDED  CONSEQUENCES, 

evil  combinations  resulting  in,  i.  633  a  (2,  8). 
UNINTENDED  RESULT,  (See  Accident.) 

Evil  intent  producing,  full,  i.  323-336. 
UNINTENTIONAL,  felonious  homicide  may  be,  ii.  657. 
UNION  OF  WILLS,  what,  in  conspiracy,  ii.  190. 

UNITED  ENERGIES,  whether  conspiracy  must  be  to  exert,  ii.  185  (1),  190. 
UNITED  STATES,  (See  Constitution—  Constitutional  Ques- 

tions —  Government  —  Jurisdiction  —  State  —  Tebritorial 
Limits  —  Territories.) 

Boundaries  of  full,  i.  102-108. 

Crimes  committed  beyond  limits  of  full,  i.  109-123. 

Exemptions  from  criminal  laws  of  within  limits  of  full,  i.  124-135. 

AtUhority  of  within  State  limits,  full,  i.  156-181. 
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UNITED  STATES  — cofUinued. 

Whether,  has  a  common  law,  full,  i.  189-203;  namely,  generally,  190-197; 
cu  to  criminal  law,  198-203. 

Laws  of,  as  to  counterfeiting,  fall,  ii.  280-2S2. 

jurisdiction  of,  over  same  wrong  as  State,  i.  155,  178. 

same  act  offence  against  both,  and  a  State,  i.  178,  984-987. 

right  of,  to  appropriate  persons  to  exclusive  service,  i.  180. 

courts  of,  enforce  State  laws,  i.  181,  194,  ii.  1022. 

procedure  in  tribunals  of,  i.  194;  administer  State  law,  i.  194-196. 

treason  against,  bow  limited,  i.  456;  conspiracies  against,  iL  238. 

post-office  offences  punished  in  tribunals  of,  ii.  904  (1),  note,  par.  7. 
UNITED  STATES  AUTHORITY, 

over  State  bridges,  ii.  1269  (3),  1272  (3),  note. 
UNITED   STATES   COURTS,  State  laws  administered  in,  i.  193, 194. 
UNITED  STATES  AND  FOREIGN  NATIONS, 

Jurisdiction  of  crime  as  between,  full,  i.  99-144;  namely,  territorial  limits 
of  United  States,  102-108;  jurisdiction  outside  of  those  limits,  109-123; 
Jurisdictional  exemptions  within  those  limits,  124-135 ;  wrongs  against  two 
or  more  governments^  136-144. 
UNITED  STATES  LAWS,  what  is  felony  under  the,  i.  617  a. 
UNITED  STATES  NOTES,  larceny  of,  punishable  in  State,  ii.  891. 
UNITED  STATES  AND  (OR)  STATES, 

respective  revenue  laws  of,  i.  486-488. 

forgery  as  against  either  or  both,  ii.  557,  611. 

Juiisdiction  in,  over  libels  on  persons  abroad,  ii.  938  (2) ;  over  libels  on 
government,  ii.  941  (2) ;  over  perjury,  ii.  1022,  1023. 
UNITED  STATES  STATUTES,  contempts  of  court  under,  ii.  260. 
UNITED  STATES  TREASON, 

The  law  of,  full,  ii.  1214-1236. 
UNIVERSAL,  doctrine  of  criminal  intent,  in  criminal  law,  i.  291-291  h. 
UNJUST,  ex  post  fa9to  laws  are,  i.  279  (2). 
UNKNOWN  FACTS, 

rendering  felony  impossible,  whether  breaking  and  entering  are  then 
burglary,  ii.  114. 
UNKNOWN  IMPEDIMENTS, 

To  reaching  verdict,  not  bar  fresh  proceedings,  full,  i.  1030-1036. 
UNKNOWN  PERSON,  forgery  to  defraud  an,  ii.  599  (3). 
UNLAWFUL, 

The  force  as  being,  in  assatdt,  full,  ii.  37-41  a, 

cruelty  to  an  animal  is,  i-  597  a. 

meaning  of,  in  law  of  conspiracy,  ii.  172  (2),  178  (2,  3). 

to  render  a  killing  felonious  the  force  must  be,  ii.  642  (2). 
UNLAWFUL   ACT,  death  from,  when  murder  or  manslaughter,  ii.  689. 

casual  homicides  from  purposed  or  heedless,  murder  or  manslaughter, 
ii.  696. 
UNLAWFUL  ARREST,  (See  Arrest  — Illegal  Arrest.) 

how  one  may  oppose,  i.  868  (2) ;  resisting,  not  assault,  ii.  87  (2). 
UNLAWFUL  ASSEMBLY,  (See  Mketino—  Riot  —  Riotous  As- 

8EMBLIES  —  Rout.) 

The  law  of  full,  ii.1256-1259. 

defined,  is  comraon-law  crime,  i.  534  (2,  5). 
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UNLAWFUL  ASSEMBLY  —  continued. 

of  twelve  or  more  persons,  i.  534 ;  not  indictable  to  disturb,  i.  542. 

crime  by  one  person  in^  i.  634  (2). 

less  than  and  related  to  riot,  ii.  1150,  1151;  how  to  rout,  ii.  1184,1185. 
UNLAWFUL  BUSINESS,  things  obtained  in,  may  be  embezzled,  ii.  359  a. 
UNLAWFUL  COMBINATIONS,  (See  Conspiracy.) 

for  lawful  defence,  i.  877  (4). 
UNLAWFUL  DEFENCE,  force  in,  assault,  ii.  39. 
UNLAWFUL   FORCE,  homicide  by  using,  ii.  656  a. 
UNLAWFUL  IMPRISONMENT, 

breaking  from,  not  prison  breach,  ii.  1074  (1). 
UNLAWFUL   AND   LAWFUL,  mingled  in  sentence,  i.  931. 
UNLAWFULNESS   OF   ACT,  as  element  in  riot,  ii.  1149. 
UNMARRIED,  false  pretence  of  being,  ii.  422,  445. 
UNMARRIED  PERSONS,  cohabiting  as  married,  i.  501  (2). 
UNSEEN  IMPEDIMENT,  effect  of,  in  attempt,  i.  742  (1). 
UNSTAMPED  INSTRUMENTS,  forgery  of,  ii.  540. 
UNWHOLESOME  FOOD  OR  DRINK,  (See  Food  —  Nuisance.) 

supplying  prisoners  of  war  with,  L  484  (4). 

nuisance  of  supplying,  i.  491  (1);  why,  i.  558  (2). 
UNWHOLESOME  LIQUOR,  conspiracy  to  cheat  by  bartering,  ii.  205. 
UNWHOLESOME  PROVISIONS,  (See  Provisions.) 

marketing,  as  public  cheat,  ii.  162. 
UNWHOLESOME  TRADES,  indictable,  i.  531  (2),  1138-1144. 
USAGE,  (See  Custom  of  Exposukb.) 

criminal  nuisance  not  made  lawful  by,  i.  1078  a. 

in  justification  of  keeping  gunpowder,  i.  1099. 

whether,  in  extortion  justifies  excess  of  fees,  ii.  399. 

to  appropriate  thing,  not  defence  in  larceny,  ii.  852. 
USE  OF  THING,  (See  Own  Use.) 

not  larceny  to  steal,  i.  579  (2),  ii.  841  (2);  or  take  to  use  and  return, 
u.  841  (2). 

obtaining,  by  false  pretence,  ii.  477  (2). 

or  ownership,  to  pass  in  law  o£  larceny  by  fraud,  ii.  808  (2)-810. 
USEFULNESS  OF  TRADE, 

element  in  question  of  nuisance,  i.  1140,  1142. 
USURIOUS  CONTRACT,  false  testimony  as  to,  perjury,  ii.  1038  (4). 
USURPING  OFFICE,  offence  of,  i.  468  (6),  note. 
USURY, 

The  law  ofy  as  crime,  full,  ii.  1260-1263. 

conspiracy  to  take,  not  indictable,  ii.  195  (4). 
UTTER  OR  UTTERING  COUNTERFEIT  COIN, 

when  wife  liable  for,  i.  359  (3) ;  drunkenness  as  excuse  for,  i.  412. 

may  be  offence  against  both  State  and  United  States,  i.  988. 

not  a  necessary  part  of  counterfeiting,  ii.  290. 
UTTER  OR  UTTERING  FORGERIES,         (See  Attempt  —  Counter. 

FEiT  —  Forgery —  Pass.) 

The  offence  of,  full,  ii.  604-608. 

a  species  of  attempt,  not  fraud  accomplished,  i.  487  (4). 

who  second-degree  principal  in,  i.  654  (3). 

who  principal  and  who  accessory  in,  i.  676  (2). 
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UTTER  OR  UTTERING  FORGERIES  — co/i/iniierf. 

staking  at  gaining  table,  au  attempt  to,  i.  765  (2). 

is  false  pretence,  though  no  false  words  used,  ii.  430  (3). 

as  security,  and  no  consideration,  li.  599  (2). 
"UTTERED  AND  PUT  OFF,"  meaning,  li.  288. 

V AG ABON  DS,  (See  Gypsies  —  Wandering,  &c.) 

how  far,  punishable,  i.  515. 
VAGRANCY,  statutes  against,  i.  455. 

helper  after  in,  not  punishable,  i.  706  (2). 
VALID  INDICTMENT,  effect  of  quashing,  on  future  proceedings,  i.  1027. 
VALID  OR  INVALID  ON   FACE, 

Forgery  of  writings  which  are^  full,  ii.  538*544. 
VALIDITY  OF  WRITING,  (See  Legal  Validity.) 

Doctrine  of  the,  in  forgery^  full,  ii.  533-547. 

apparent  legal,  in  uttering,  ii.  605  (2). 
"  VALUABLE   SECURITY,"  (See  Security.) 

what,  in  false-pretence  statute,  ii.  481;  statutory  larceny  of,  ii.  7S5  (I). 
•«  VALUABLE  THING,*'  what,  in  false-pretence  statute,  ii.  480  (3). 
VALUE,  of  thing  in  larceny,  i.  579  (2). 

anything  of,  in  extortion,  ii.  401. 

falsehood  concerning,  as  false  pretence,  ii.  447  (2),  448,  453,  457  (3). 

every  subject  of  larceny  must  have,  and  what,  ii.  707  (3);  chose  in  action, 
in  larceny,  ii.  786  (2,  3);  same  rule  of,  in  robbery  as  in  larceny,  ii.  1162. 
VALUE  OF  BUSINESS,  misstating,  in  false  pretences,  ii.  429  (4). 
**  VALUE   RECEIVED/* 

false  swearing  as  to  words,  in  promissory  note,  whether  perjury,  ii.  1041  (2). 
VARIANCE, 

between  allegation  and  proof,  effect  in  former  jeopardy,  i.  1052. 
VARIETIES,  in  insanity,  i.  379  (1). 
VENEREAL  DISEASE, 

when  giving,  by  sexual  intercourse,  is  battery,  ii.  72  h  (2). 
VENUE,  (See  Locality  of  Crime.) 

rules  as  to,  may  be  changed  after  act  done,  ii.  280  (2). 

waiver  as  to,  i.  995;  the,  in  kidnapping,  ii.  750. 
VERBAL    SLANDER,  (See  Libel  and —  Slander.) 

Whether  indictable,  and  law  of  full,  ii.  945-947. 

of  officer,  when  indictable,  i.  470  (1). 
VERDICT,  (See  Embracery  —  Former  Jeopardy  —  New  Trial.) 

contradictory,  how  judgment,  i.  800;  pardon  immediately  after,  i.  903  (2), 
904. 

right  to  require  an  incomplete,  perfected,  i.  998  (3). 

defendant  absent  at,  the  practice,  fresh  jeopardy,  i.  998  (4). 

defendant  procuring,  vacated,  fresh  jeopardy,  i.  998  (5). 

wrong,  from  error  of  court,  fresh  jeopardy,  i.  999. 

form  of,  as  affecting  issues  on  new  trial,  i.  1004-1007. 

how  the,  in  burglary,  ii.  116  (2,  3)  ;  efforts  to  secure,  ii.  387  (2). 

of  manslaughter  after  court  charged  murder,  ii.  708  (1),  note. 
VERDICT  INCOMPLETE,  may  be  a  fresh  jeopardy  when,  i.  998  (3). 
VERDICT  OF  NOT  GUILTY,  when  defendant  entiUed  to,  i.  1016. 
VERMIN,  poison  for,  killing  man,  ii.  693  (2),  note. 
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VESSEL,  VESSELS,  (See  Desertion  —  Forfeiture  —  Seaman.) 

jurisdiction  over,  in  foreiga  waters,  i.  112-116. 

on  high  seas,  are  territory  of  their  nation,  i.  117. 

whether  foreign,  in  oar  harbors,  are  subject  to  our  laws,  i.  130. 

statutory  offence  of  destroying,  i.  570,  note. 

forfeiture  of,  for  piracy  committed  by  master,  i.  826  (1). 

belligerent,  forfeiture  of  neutral's  share  in,  i.  826  (2). 

statutory  offence  of  larceny  from,  ii.  904  (2). 
VESSEL  TOO  LARGE,  injuring  dock  by,  ii.  1276  (3). 
VESSEL  WRECKED,  (See  Wreck.) 

not  violates  revenue  laws,  i.  351  (2). 
VESSELS  OF  WAR,  foreign,  in  our  waters,  i.  130. 
VESTED  RIGHTS,  (See  Forfeiture  —  Pardon  —  Retrospective 

^     Laws.) 

whether  pardon  may  divest,  i.  910  (1),  916;  when  right  vested  i.  911. 
VICTIM  DELIVERING  THING,  still  may  be  robbery,  ii.  1164. 
VICTIM  OF  FALSE  PRETENCE, 

other  than  person  to  whom  made,  ii.  472. 
VINDICATE  A  PERSON,  conspiracy  to  procure  indictment  to,  ii.  219  (3). 
VIOLATE  LAW,  intent  to,  evil,  i.  843. 
VIOLATING  LORD'S  DAY,  (See  Lord's  Day.) 

By  what  acts,  full,  ii.  953-961 ;  namely,  general,  953 ;  main  inhibition  of  statute, 
954-958  a ;  statutory  exceptions^  959-961 ;  some  special  provisions,  962-964. 
VIOLATION,  forfeiture  relating  back  to,  immediate  on,  or  not,  1.  822. 
VIOLATION  OF  LORD'S  DAY, 

whether  more  than  one,  on  one  day,  i.  793  (2). 
VIOLATIONS  OF  CRIMINAL  LAW, 

libels  to  incite  to,  indictable,  ii.  912. 
VIOLENCE,  (See  Personal  Violence.) 

right  to  return,  with  same,  ii.  41. 

what  acts  of,  are  forcible  entry,  ii.  507. 
VIOLENCE  BEGUN,  essential  in  assault,  ii.  30. 
VIOLENCE  IN  ROBBERY, 

The,  full,  ii.  1166-1173;  namely,  ac/wa/,  1167,  1168;  apprehended,  1169- 
1173. 
VIOLENCE  AND  SURPRISE,  felony  by,  right  to  resist,  i.  853  (2). 
VIOLENT  DISCOURSE,  disturbing  meeting  by,  ii.  309  (5). 
VIRGINIA,  ownership  of,  in  the  Potomac  and  Chesapeake,  i.  150. 
VISITING  COMMITTEE,  contempts  against,  ii.  248  (2),  note. 
VOID  ORDER,  disobedience  of,  no  contempt,  ii.  268  (2). 
VOID  PROCEEDINGS,  no  perjury  in,  i.  440  (4),  ii.  1020  (3). 
VOIDABLE  JUDGMENT,  whether  creates  jeopardy,  i.  1021  (3). 
VOIR  DIRE,  perjury  in  the,  ii.  1024  (3). 

VOLITION,  one,  distinguished  from  one  transaction,  i.  1061  (1). 
VOLUNTARY  DRUNKENNESS,  (See  Drunkenness.) 

no  excuse  for  crime,  1.  400. 
VOLUNTARY  ESCAPE,  when  felony,  ii.  1099. 
VOLUNTARY  HOMICIDE,  old  law  of,  ii.  623. 
VOLUNTARY  MANSLAUGHTER,  statutory,  what  is,  ii.  731  (2). 
VOLUNTARY  AND  NEGLIGENT  ESCAPE, 

distinguished,  ii.  1095-1097. 
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VOLUNTARY  OR  NOT, 

immaterial  whether  testimoDy  is,  in  peijiuy,  ii.  1032  (6).' 
VOLUNTARY  WITNESS,  competent  to  commit  perjury,  iL  1019  (1). 
YOT£,  (See  Bribery  —  Election  —  Illegal  Voting.) 

casting  more  than  one,  i.  471. 

whether  pardon  restores  forfeited  right  to,  i.  918  (3). 
VOTER,  VOTERS,  (See  Willing.) 

bribery  of,  in  governmental  corporation,  i.  246  (2). 

offence  of  corruptly  influencing,  L  471 ;  bribing,  ii.  86  (2). 
VOTING,  by  minor  misled  as  to  his  age,  i.  307  (4). 
''  VOUCHER^''  as  subject  of  statutory  larceny,  ii.  785  (3). 

WAGER.  (See  Betting  —  Deceitful  Wager.) 

WAGES,  (See  Labor  —  Laborers.) 

laws  fixing,  i.  453-455;  the  English,  not  common  law  with  us,  L  508. 

seamen  forfeiting,  for  desertion,  i.  821  (3). 
WAGES  AND  LABOR, 

And  the  like^  conspiracies  concerning,  full,  ii.  230-233. 
WAIF,  (See  Stray  —  Treasure-trove  —  Wreck.) 

larceny  of,  ii.  876  (1). 
WAIVER  BY  DEFENDANT, 

0/  guaranty  against  second  prosecution^  full,  i.  995-1007;  namely,  in  gen- 
eral of  waiver,  995-997;  of  this  particular  waiver,  998-1007. 
WAIVER  OF  PRELIMINARIES,  perjury  after,  ii.  1028  (4). 
WAIVER   BY  STATE,  of  guarantee  against  ex  post  facto  laws,  i.  279  (5). 

no,  of  guaranty  against  second  jeopardy,  i.  992. 
WAIVING,  protection  of  castle,  i.  859. 
WALLED  TOWN,  (See  Burglary  -  Toww.) 

whether  burglary  by  breaking  into,  ii.  105  (2). 
WANDERING  MARINERS  AND  SOLDIERS,  (See  Gypsies - 

Mariners  —  Vagabonds  —  Vagrancy.) 

old  laws  against,  i.  516  (1). 
WAR,  martial  law  pertains  to,  i.  50,  51,  53;  meaning  of  term,  ii.  1227  (2). 
WAR  AND  PEACE,  hostile  acts  in,  i.  131-133. 
WAR  POWER,  concerning  the,  i.  48,  49,  57-64. 
WAR  VESSELS,  foreign,  in  our  waters,  i.  130. 
WARD.  (See  Guardian  and.) 

WAREHOUSE,  defending,  by  spring-gun,  i.  854. 

WAREHOUSE  KEY,  taking  impression  of,  to  commit  larceny,  i.  764  (4). 
WAREHOUSEMAN,  larceny  by,  ii.  870. 
WARRANT,  (See  Officer.) 

officer  not  serving,  i.  240  (3) ;  resisting  officer  without,  i.  440  (3). 

homicide  in  resisting  arrest  without,  i.  736  (4). 

day  of  sentence  in  the,  i.  951. 

false  pretence  of  having,  adequate,  ii.  420  (3). 

for  payment  of  money,  for  delivery  of  goods,  what,  ii.  560,  785  (1). 

what,  in  statutory  forgery,  11.  560;  statutory  larceny  of,  ii.  785  (1). 
WARRANT  OP  MAGISTRATE,  forgery  may  be  of  a.  ii.  530  (1). 
WARRANTY  AT  SALE,  whether,  prevents  false  pretence,  ii.  444  (2). 
WASHERWOMAN, 

receiving  clothes  for,  with  intentto'steal,  larceny,  ii.  813  (2). 
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WASTE  OF  PROPERTY,  preventing,  on  Sunday,  ii.  959  (8-6,  10). 
WATCH  REPAIRER,  bailee,  larceny  by.  ii.  887. 
WATCHING,  wrong-doer  to  prosecute  him,  i.  262,  263. 
WATER,   WATERS,  (See  Nuisance  —  Throwing.) 

national  and  State  jurisdiction  oyer  internal,  i.  173-176. 

supplying  unwholesome,  i.  491  (1),  ii.  665  (1),  note. 

when  larceny  of,  or  not,  ii.  765  (4). 
WATER  STREAMS,  lines  between  States  in,  i.  150. 
WATERMAN,  meaning,  in  embezzlement  statute,  ii.  351. 
WAY,  (See  Highway  —  Navigable  Rivers  —  Navigable  Waters 

.  —  NoN-RBPAiE  —  Nuisance  —  Obstructing  —  Obstruction  of  — 
Parish  —  Private  —  Public  —  Street  —  Town.) 

The  law  off  as  to  crimen  full,  ii.  1264*1287;  namely,  diverse  sorts  of  public , 
1266-1271;  act  of  obstrttction,  1272-1279;  required  condition  of  repair, 
1280;  person  or  corporation  answerable  for  nonnrepair,  1281-1283 ;  misde^ 
meanory  abatement  of  nuisance  and  punishment^  guide-posts,  1284-1287. 

whether  indictment  for  obstructing,  criminal  or  civil,  i.  32,  note. 

neglect  to  repair  a  public,  i.  241. 

obstruction  of,  with  no  actual  damage,  1.  244  (3). 

how  public,  to  render  obstruction  indictable,  L  245;  as  to  who  repair, 
i.  245. 

when  obstruction  of,  actionable,  when  not,  i.  265  (3). 

benefiting,  while  obstructing,  i.  341  (2). 

corporation  indictable  for  non-repair  of,  i.  419  (1);  for  obstructing,  i. 
420  (2). 

not  possible  to  be  used,  no  crime  to  obstruct,  i.  439. 

taking  infected  person  into  public,  i.  490  (1). 

injuries  to  and  obstructions  of,  as  nuisance,  i.  531  (2). 

procurer  of  injury  to,  principal,  i.  686. 

conviction  for  not  repairing  one  street,  where  more  proved,  i.  792. 

spring-guns  as  nuisance  to,  i.  855,  856. 

abatement  of  nuisance  in,  when  no  crime,  i.  829  (2). 

several  streets  out  of  repair,  indictment  for  one,  i.  1061  (2). 

homicide  from  carelessness  of,  ii.  667  (1),  690  (3). 

what  repairing  of,  on  Sunday,  ii.  959  (8). 
WAYS  CROSSING,  mutual  rights  at,  ii.  1272  (4),  note,  1278  (2). 
WEAK  AND  FEEBLE, 

law  not  specially  protects  the,  i.  585;  how  far,  ii.  433  (2). 
WEAK  INTELLECT,  as  a  form  of  insanity,  i.  376  (4),  note,  par.  6. 
WEAK  MAN,  the  law  protects  a,  i.  874  (2). 
WEAK  MINDS,  (See  Mental  Capacity.) 

Shallow  devices  operating  on,  in  false  jiretences,  full,  ii.  433-436,  464. 
WEALTH,  exhibiting  forgery  to  show,  not  uttering,  ii.  607  (3). 
WEALTH  OF  COUNTRY, 

How  the  criminal  law  protects  the,  full,  i.  514-517. 
WEAPON,  WEAPONS,        (See  Club—  Dangerous— Deadlt—  Dirk.) 

assault  aggravated  by  the,  i.  548  (2). 

indproper,  in  just  defence,  i.  873  (1). 

raising,  to  strike,  an  assault,  ii.  28,  34. 

disturbing  meeting  by  carrying,  into,  ii.  309  a. 
WEAVER,  larceny  of  goods  by,  ii.  867. 
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AVEIGHT, 

lie  as  to,  not  a  false  token,  ii.  145  (2);  but  false  mark  of,  maybe,  ii.  147(2). 

whether  and  when  false  representation  of,  is  false  pretence,  ii.  412  (2), 
443,  453,  note. 
WEIGHT  OF  AUTHORITY, 

delusive  reasonings  concerning,  i.  1081  (1),  note. 
WHALE,  what  a  reclaiming  of,  ii.  778. 
WHARF,  in  harbor,  may  be  indictable,  ii.  1273  (1). 
•*  WHERE   SHE  DID  NOT  CONSENT." 

words,  in  rape,  compared  with  *'  against  her  will,"  ii.  1114,  1115. 
WHIPPING,  (See  Chastisement  —  Domestic  Rex.a ticks.) 

one  at  his  request,  i.  260  (3). 

punishment  by,  i.  942,  943  (I) ;  not  cruel  and  nnusual,  i.  947  (3). 

horse,  assault  on  rider,  ii.  28;  whereby  run  over  and  killed,  ii.  693  (5). 
WHISKEY,  obtaining  quart  of,  by  false  pretence,  ii.  458  (2). 
WICKEDNESS,  no  punishment  without,  i.  287. 
WIDOW,  whether  arson  by,  of  unassigned  dower,  ii.  13  (6). 

whether,  may  control  body  of  deceased  husband,  ii.  1188  (3),  note. 
WIDOWER,  what  right  of,  over  body  of  deceased  wife,  ii.  1188  (3). 
WIFE,  (See  Husband  —  Married  Women.) 

Hmband^s  actual  or  presumed  coercion  of,  full,  i.  35G-366. 

offence  of  selling  and  buying  a,  i.  502  (1). 

husband's  homicide  of,  by  exposure  to  the  elements,  i.  562  (3). 

may  be  accessory  before  fact  to  husband,  i.  678  (5). 

not  commit  arson  of  husband's  house,  ii.  13  (2). 

consent  of  adulterous,  to  admit  burglar,  ii.  119,  note. 

cheating,  by  pretending  to  be  single,  ii.  152  (3). 

when,  commits  conspiracy,  ii.  187  (2). 

delivery  by,  in  false  pretences,  and  false  pretence  to.  ii.  472  (1),  note. 

may  commit  forcible  entry  on  husband's  land,  ii.  500  (3). 

not  liable  for  death  of  husband's  dependent,  through  neglect,  ii.  660  (1), 
661  (1,  2). 

dying  from  husband's  neglect,  ii.  662. 

withholding  necessaries  from,  death  whether  murder  or  manslaughter, 
ii.  686  (2). 

whether  blow  by,  mitigates  husband's  killing  her,  ii.  703  (2). 

caught  in  adultery,  killing,  ii.  708. 

no  larceny  by,  of  husband's  goods,  ii.  872  (1). 

whether  one  commits  larceny  of  husband's  goods  delivered  by,  ii.  873. 

larceny  by,  from  building  owned  by  husband,  ii.  903. 

not  commit  malicious  mi|chief  of  husband's  property,  ii.  993. 

receiving  stolen  goods  from  husband,  ii.  1142  (2). 

third  person  receiving  stolen  goods  from,  ii.  1142  (3). 

whether,  one  of  the  three  in  riot,  ii.  1145. 
WIFE'S  BROTHER, 

killing  man  caught  in  adultery  with  her,  ii.  708  (3). 
WIFE'S  CLOTHES,  elopement,  and  adulterer  carrying,  ii.  874  (2). 
WIFE'S   CRIMES,  what  liability  of  husband  for,  i.  891  a. 
WIFE   AND  HUSBAND,  sodomy  may  be  between,  ii.  1193. 
WILD  ANIMALS,  (See  Animal.) 

whether  larceny  of,  i.  578  (2),  ii.  771  j  of  hide,  ii.  772. 
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WILD  BEAST,  old  comparison  of  insane  person  to,  i.  378. 
WILD  BOARS,  when  larceny  may  be  of,  ii.  773  (1). 
WILD  GEESE.  (See  Geese.) 

WILD  MONSTER,  mistakenly  believed  human,  killing,  i.  441. 
•'  WILFUL,"   ••  WILFULLY,''  meaning  of,  i.  427  (2),  428. 

disturbance  of  meeting  must  be,  ii.  308,  310. 

word,  whether  essential  in  distinguishing  murder,  ii.  672  (2). 
WILFUL  AND  CORRUPT, 

false  swearing  must  be,  to  be  perjury,  ii.  1046  (1). 
WILFUL  MISTAKE  OF  FACT,  not  excuses  act,  i.  302  (1). 
WILL,  (See  Intent.) 

contribution  of  the,  to  crime,  creates  guilt,  i.  629,  632  (1). 

what  the  contribution  of  the,  in  felony,  i.  647. 

suppressing  a,  in  cheat,  ii.  160  (2);  conspiracy  to  destroy,  ii.  206. 

of  land  in  adverse  possession,  effect  of,  ii.  140  (2). 

forgery  may  be  of  a,  ii.  530  (1),  538  (4) ;  by  altering,  after  draft  read,  ii. 
589  (1) ;  where  no  one  to  be  defrauded,  iL  599  (3) ;  while  testator  living, 
ii.  603  (2). 

made  ou  Sunday,  good,  ii.  956  (1). 
♦•  WILL"  DO  A  THING,  falsely  saying,  not  false  pretence,  ii.  419  (4). 
WILLING  VOTERS,  republican  government  must  have  basis  of,  i.  170. 
WINDOW, 

raising,  a  breaking,  ii.  91  (2);  entering  through  open,  not,  ii.  91  (3). 
WINDOW  OF  CAR,  death  from  discharging  pistol  into,  ii.  656  b  (2). 
WINDOW-SASHES,  larceny  of,  ii.  763  (4). 

WINDOWS   OF  DWELLING-HOUSE,  riotously  breaking  the,  i.  537. 
WISDOM,  courts  do  not  pass  on  the,  of  laws,  i.  169,  note. 
WITCHCRAFT, 

negi'ophobia  compared  to  delusion  of,  i.  376  (4),  note,  par.  13. 

Scotch  law  of,  i.  593  (1),  note. 

on  what  principles,  and  whether  indictable,  i.  593  (1,  3). 

falsely  pretending  to,  i.  593  (2),  ii.  429  a  (3), 
WITCHES,  who,  and  whether  indictable,  i.  593  (1,  3). 
WITHDRAWING  JUROR,  (See  Juror  —  Jury.) 

when,  works  acquittal,  i.  1016. 
WITHDRAWING   PARDON,  whether,  after  accepted,  i.  901,  note. 
WITHOUT  FAULT,  one,  misled  as  to  facts,  i,  303  (2,  3). 
WITNESS,   WITNESSES,  (See  Bribery  —  Contempt  of  Court  — 

Credit  of  —  Evidence  —  Foreign  Judgment  —  Former  Jeopardy 
—  Name  of  —  New  Trial  —  Opinion  of  —  Per.tury.) 

Effect  of  sentence  for  crime  on  capacity  to  he^  full,  i.  972-976. 

statute  removing  disqualification  of,  not  ex  post  facto,  i.  281  a. 

preventing  attendance  of,  i.  468  (2);  tampering  with,  i.  468  (4). 

by  perjui7  causing  wrongful  conviction  and  death,  i.  564  (2). 

prevejiting  attendance  of,  why  indictable,  i.  734  (2) ;  not  makes  acces- 
sory, i.  695  (3). 

lawyer  persuading,  to  absent  himself,  i.  895  (1). 

pardon  restores  capacity  of,  i.  898  (2),  note  (par.  2),  917  (1). 

trial  broken  off  by  sickness  of,  or  not  acquainted  with  oath,  i.  1037  (2). 

conspiracy  to  injure  character  of,  and  discredit,  ii.  215  (1). 

arresting  exempt,  as  contempt^  ii.  252  (2);  disobediences  o^,  ii.  253. 
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WITNESS,  WITNESSES— continued, 

enticing  away,  as  contempt  of  coart,  ii.  258  (3). 

whether  insolence  of,  indictable,  ii.  266  (2).  , 

not  libel  to  contradict,  ii.  931  (2) ;  charging,  with  ill  motives,  libeUons, 
ii.  932  (3). 

Toluntary,  incompetent,  or  privileged,  can  commit  perjury,  ii.  1019  (1-3). 
WITNESS  ABSENT, 

no  ground  for  discharging  jury  without  verdict,  i.  1037  (2). 
WITNESS  NOT  BELIEVED,  perjury,  though,  ii.  1028  (6), 
WITNESS  SICK, 

no  ground  for  discharging  jury  without  verdict,  i.  1037  (2). 
WOMAN,  WOMEN,  admitted  to  benefit  of  clergy,  i.  937,  938. 

capacity  of,  for  rape,  ii.  1118. 

may  commit  rape  by  abetting  man,  ii.  1135  (2). 
WOMAN  ASLEEP,  connection  with,  rape,  ii.  1122  (4). 
WOMAN'S  CONSENT, 

Effect  of,  in  rape,  full,  ii.  1122-1126. 
WOMAN  DRUNK,  whether  connection  with,  rape,  ii.  1121  (2),  1124  (2). 
WOMAN  IDIOTIC,  whether  connection  with,  rape,  ii.  1121  (1),  1123. 
WOMAN   INSANE,  connection  with,  rape  or  not,  ii.  1121  (1),  1123. 
WOMB,  taking  life  of  child  in,  not  felonious,  ii.  633  (3). 
WOODEN  BUILDINGS,  (See  Nuisance.) 

Statutes  and  ordinances  against,  full,  i.  1150,  1151. 
*'  WOODS,''  meaning,  and  malicious  mischief  to,  ii.  987. 
WOOL  FROM   SHEEP,  pulling,  asportation  in  larceny,  ii.  797  (7). 
WORDS,  (See  Interpretation  of  Statutes  —  Libkl  and  Slander 

—  Liberty  op  Press  —  Obscene  Words  —  Slander.) 

The,  indicating  criminal  intent,  full,  i .  425-429. 

Meanings  of  some,  in  law  of  counterfeiting,  full,  ii.  288-298. 

Employed  in  statutes  to  denote  the  instrument  forged,  full,  ii.  559-571. 

of  judges,  how  to  be  understood,  i.  379  (2),  381  (3),  383,  383  b,  38i,  551. 

in  indictments,  i.  426;  when,  provoking  quarrels,  i.  540  (4,  6). 

how,  as  constituting  the  fighting  or  creating  the  terror  in  affray,  ii.  3. 

not  alone  assault,  ii.  25  (IX  32  (3);  with  conduct,  are,  ii.  25  (2). 

explaining  away,  in  assault,  ii.  34;  whether  justify  attacking,  ii.  40(1,2). 

as  justifying  an  assault,  ii.  41;  not  symbol  or  token  in  cheats  ii.  145. 

spoken  to  magistrate,  may  be  contempt,  ii.  265. 

without  violence,  not  forcible  trespass,  ii.  518  (3). 

effect  of,  as  reducing  killing  to  manslaughter,  ii.  704,  705. 

oral,  not  overt  act  in  treason,  ii.  1233. 

some  particular,  not  attempting  to  include  all,  namely,  — 

"  Agreeing  together,"  ii.  172  (3). 

«•  Anything  of  value,"  ii.  782  a  (2).  , 

**  Assembly  met  for  religious  worship,"  ii.  303  (2)-305. 

Attempt  to  "poison,"  i.  756. 

*♦  Bail,"  ii.  555. 

**  Bartering  and  selling,"  ii.  608. 

'*  Common  labor,"  ii.  954  (2),  955  (2). 

'<  Congregation  assembled,"  ii.  303  (2),  304. 

**  Conviction,"  i.  963  (1). 

•*  Corrupt,'*  ii.  172  (1). 
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WOEDS  —  continued. 

*^  Crime  against  nature,"  ii.  Il91  (3). 

"  Criminal  cases,"  i.  32. 

"  Criminal  law,"  i.  34. 

<*  Cruel  and  unusual  puniahment,"  i.  046,  047. 

"  Degrees,"  ii.  726  (2,  3). 

"  Deodand,"  i.  827. 

'«  Destruction  by  abatement,"  i.  820  (3). 

''  Effects,"  ii.  481  (4),  ' 

•♦  Extreme  atrocity,"  ii.  729. 

"  Field  of  4he  owner,"  ii.  990  (1). 

**  Force  and  violence,"  ii.  50. 

"  Forcibly  break,'*  ii.  118  (4),  note,  par.  3. 

"  Forfeiture,"  i.  820  (2). 

"  Goods,"  ii.  118  (4),  note,  par.  2. 

«*  Goods  and  chattels,"  ii.  782  a  (1),  785  (2). 

'*  High  misdemeanor,"  i.  716. 

'*  Labor,  business,  work,"  ii.  956  (1). 

"  Loaded  arms,"  i.  758  (2). 

"Malice  aforethought,"  ii.  672  (2). 

"  Misprision,"  i.  716. 

*♦  Obtain,"  ii.  477. 

"  Open  and  gross  lewdness,"  i.  1129. 

"  Ordinary  calUng,"  ii.  057  (3),  950  (1,  2). 

•«  Other  person,"  ii.  057. 

**  Outhouse,"  ii.  118  (4),  note,  par.  2. 

**  Passing,"  ii.  608. 

**  Personating,"  i.  768  (4). 

*•  Poison,"  i.  758  (3). 

"  Pretence,"  ii.  415  (2). 

'*  Privately  without  his  knowledge,"  in  larceny  from  person,  ii.  896. 

'*  Public  indecency,"  i.  1134. 

*•  Puppet^how,"  i.  1147. 

*♦  Putting  off."  ii.  608. 

**  Religious  worship,"  ii.  305  (2). 

**  Same  offence,"  i.  1049  (1). 

*•  Selling  and  bartering,"  ii.  608. 

'•  Shoot  at,"  i.  758  (1). 

**  Show  forth  in  evidence,"  ii.  608. 

'•  Sporting,"  ii.  956  a  (3). 

•*  Submitted  to  jury,"  i.  1017  (2). 

••  Unlawful,"  ii.  ^2  (2),  178  (2,  3). 

**  Usual  avocation,"  ii.  955  (2,  3). 

'*  Valuable  security,"  ii.  481  (1,  3). 

**  Valuable  thing,"  ii.  480  (3). 

"  Wilfully  blaspheme,"  ii.  80  (2). 

**  Work  or  servile  labor,"  ii.  954  (4). 

*•  Works  of  necessity  and  charity,"  ii.  059,  960. 

•*  Worldly  employment,"  ii.  954  (5). 

"  Writing."  "  Written,"  ii.  448,  note,  525  (1),  527  (2). 
WORDS  OF  LIBEL,  how  interpreted,  u.  924,  925. 
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W ORK,  (See  Labor  —  Laborers  —  Wages.) 

laws  compelliDg  men  to,  i.  453-455. 

taking  thing  to  get  pay  for,  as  done  on  it,  not  larceny,  ii.  841  (3). 
WORK  ON   GOODS,  larceny  by  one  who  has  done,  ii.  867,  868. 
"  WORK,  LABOR,  BUSINESS,"  T^ords  in  Sunday  statute,  ii.  956. 
"  WORK  OR  SERVILE  LABOR,''  what,  within  Sunday  statutes, ii.  954(4). 
WORKING  AT  TRADE,  conspiracy  to  prevent,  ii.  230  (3),  231. 
WORKMEN,  combinations  among,  ii.  230  (3)-233. 
"WORKS  OF  NECESSITY  AND  CHARITY," 

What,  within  Sunday  statutes,  full,  ii.  959,  960. 
WORSHIP,         (See  Disturbing  Meetings  —  Lord's  Day — Places  of.) 

Lord's  day  statutes  not  abridge  freedom  of,  ii.  951  (1). 
"WOULD  TELL," 

one's  false  promise  that  he,  not  false  pretence,  ii.  419  (3). 
WOUND,  in  homicide,  hastening  death,  ii.  638  (3),  639. 
WOUND  NOT  MORTAL,  death  from  independent  cause  after,  ii.  639  (1). 
WOUND  IN  PART  CAUSE,  death  following,  ii.  639  (2). 
WOUNDING,  construction  of  statute  against,  i.  340  (2). 

a  statutory  aggravation  of  assault,  ii.  53  (2). 
WOUNDING  ANIMAL, 

whether,  common-law  malicious  mischief,  ii.  992  (2) ;  statutory,  ii.  994. 
WOUNDING  AND  CUTTING, 

endeavor  to  join  in,  after  completed,  i.  642  (2). 
WOUNDING  OFFICER,  by  one,  after  joint  offence,  i.  634  (4). 
WRAPPER  ON  GOODS,  whether  subject  of  forgery,  ii.  636. 
WRECK,  (See  Stray  —  Treasure-trove  —  Vessel  Wrecked  — 

Waif.) 

larceny  from,  i.  176,  note  ;  larceny  of,  ii.  876  (1). 
WRIT,  forgery  may  be  of  a,  ii.  531  (2). 

taking  and  keeping  a,  from  justice  of  peace,  ii.  1011  (1). 
WRIT   OF  ENTRY,  forcible  entry  for  same  estate  as,  ii.  498. 
WRIT  OF  ERROR,  (See  Error  —  Former  Jeopardy.) 

whether,  on  prayer  of  State,  i.  1024;  effect  of,  i.  1024,  1026. 
WRIT   OF  INQUIRY,  false  swearing  on  a,  perjury,  ii.  1025. 
WRITING,  WRITINGS,  (See  Entire  —  Forgery  —  Misreadino- 

Obscene.) 

meaning  of  the  word,  ii.  448,  note,  525,  569. 

thing  forged  must  be  a,  ii.  524  (4) ;  defined,  ii.  525  (1). 

common-law  larceny  of  a,  or  not,  ii.  767-769. 

no  oral  perjury  where  law  requires,  ii.  1018  (8). 

whether  false  swearing  as  to  construction  of,  perjury,  ii.  1040  (2). 
"WRITING  OR  INSTRUMENT,"  what  is,  in  statutory  forgery,  ii  569. 
WRITING  LIBEL,  with  intent  to  publish,  indictable,  i.  761  (3),  ii.  927  (1). 
WRITTEN  CONSTITUTIONS,  concerning  our,  i.  24. 
WRITTEN  INSTRUMENT.  (See  Instrument.) 

WRITTEN  AND  ORAL  slander,  compared,  ii.  945  (1). 
WRITTEN  PROOFS,  forgery  may  be  of,  ii.  529. 
WRONG,  (See  Gradations  in  —  Injured  Person  —  PuBUC.) 

Injured  person  in  the,  full,  i.  256,  257. 

law  does  not  punish  minute,  i.  225. 

rule  as  to  how  far,  must  be  public  to  be  indictable,  i.  232. 
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WRONG  —  continued. 

whether  embezzlement  of  things  obtained  by,  ii.  359  a. 

defrauded  person  in  the,  in  false  pretences,  ii.  4(38,  469. 

larceny  of  things  obtained  by,  ii.  781 ;  malicious  mischief  to,  ii.  989. 
WRONG  ADDRESS,  forgery  by  a,  ii.  588. 

WRONG   CHANGE,  false  pretence  of  having  received,  ii.  432  a  (2,  3). 
WRONG  COUNTY,  (See  County.) 

acquittal  because  offence  laid  in,  no  bar,  i.  1053  (2). 
WRONG  PERSON,  (See  Person.) 

evil  unmeant  from  or  to  the,  i.  327  et  seq. 

acquittal  because  indictment  laid  injury  in,  no  bar,  i.  1053  (3). 

killing  the,  'whether  murder  or  manslaughter,  ii.  719  (3). 

thing  delivered  to,  who  appropriates  it,  larceny,  ii.  812  (7). 
WRONGLY   ADMITTED  EVIDENCE,  in  perjury,  ii.  1035. 
WRONGLY  CONVICTED,  insane  persons,  i.  390. 
WRONGLY  DOING  RIGHT,  when,  is  battery,  ii.  72  b  (3). 
WRONGS  PARDONABLE, 

What  are  the,  full,  i.  909-913. 

YEAR  AND  DAY,  death  within,  in  felonious  homicide,  ii.  640. 
YOUNG,  the,  of  reclaimed  wild  animals,  in  larceny,  ii.  770  (4,  5). 
YOUNG  CHILD,  (See  Child.) 

consent  of,  to  indecent  assault,  ii.  35  (2),  36. 

chastisement  of  very,  ii.  663  (3). 
YOUNG  GIRL,  specially  of  consent  of,  in  rape,  ii.  1124  (1). 
YOUNG  PERSON,  (See  Infant.) 

consent  of  a  very,  to  thing  done,  i.  261  (1). 

927 


STANFORD  UNiVtKSilY  LAW  LIBKAKt 


3  klOS  Qti3  5HS  51k 


